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760 | Ramdayal Mahto v. Emperor 110 332] 785 | Wasudeo Waman v. Akola Muni- $ 
701 | Allah Di v. Emperor ..| IIO 333 cipality ..| III 113 
701 | Bana Singh v. Emperor ..| IIO 333] 786 N Banerjee License Inspector é 

* 704 | Sunder Singh v. Emperor P Sa | 18 338 ofthe Hosvrah Municipality v. b 
705 | Qadir Bakhsh v. Empeyor . | TIO 449 Bengal Paint and Varnish . | AII 414" 
705 ' Sutesh Chandra Banerjee v Em- 186 | Moideen Row[hen v. Miyyassa 
peror . | IIO 449 Pulavar . | III* 114° 
710 | Ohaitmarf, Municipal Council v. 790 | Deonandan',Dusadh v. Emperor| III 118 
Tirunarayana lyyengfr IIO 454 | 794 | Nanhu fhgh v. Emperor . | III 122 
714| Kura Malv Emperor e ..| LIO 45g !* 2765 "*Ashita an Bose v. Emftror\ FIL 123 
715 | Sri Krishna Sinha v Emperor ..e| IIO 459 | 798 | Jn re Arokiangdhan of . e} III-1:6 
717 | Public Prosecutor v. Ohédam- . 798 l'Ram Brosaf Maitre v. Emperon| I H 126 
* aram ^ bd | 210 461 | 799 | Hasan Ahmad v. Emperor .. III 127 
719 | Jowala Singh v. Emperor "| IIO 463 | 801 | In the matter of An Advocate gf 
* 79] | Emperor %. Soomar Abdulla . | IIO 577 Bareilly ° -.. III 305 
721 | Des Raj Singh gy. Emperor „| IIO 577] 80? Rasul v, Emperor ,° 2) III 365 
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z INDIAN OASES, [1928 
5 e e. . d t 
29 CRIMINAL LAW JOURNAL, rog, Ávausr-SgergunBap, 1028—concld. 

: . . s 
"803 Emperor v. Lachhmi Datt ..[ III 307] 822| Khushal Chand v. Emperor 111 320 
804 | Ohotan Singh v. Emperor III 308| 823| Emperor v. Ram Ohandru Roy.. | LIJ 337 
810 | Thiraj v Emperor III 314| 827] Sardara v. Emperor* oe | III 331 
e815 b Ohiranji Lal v. Emperor ; 111 319| 838, Kishan Singh v. Emperor L| TTY 333 
819 | Bepin Ohgndra Mandal v. Em- | 

peror “e III 323 x 
10 ALL INDIA ORIMINAL REPORTS, rêr AvGUST-SAPTRMBER, 1928, . 
8 Inaynt Husain v. Emperor +» | IIG 494) 207 | Fakir v. Emperor 109 127 
101 | Emperor v. Jhabbar Mal 115 872| 2094 Sreenibssh Mahata v. Emperor 4 109 229 
114 | Emperor v. Pandu Avachit Bhil I 512 | 211 | Hussein Gulam Nabi v. Emperor | IO9 230 
115 | Emperor v. Sheoram 108 398 212 | Ismail v. Emperor ..| LOB 364 
118 | Emperor v. Khadirsab 108 501 | 214 ! Kehr Singh v. Emperor 109 127 
124 | Des Raj v. Emperor 108 902 | 215 | Sitaram Kunbi v. emperor 109 234 
127 | Janki Ram v. Sukhi Panjara IOB 559} 217 | Dosa v. Emperor 109 224 
129 | Emperor v. Maharaj Behari 108 900} 218 | Emperor v. Bhau Dharma » | 1Q9 359 
131 | Sarab Dial v Bir Singh 108 617 | 219 | Bhadreswar Sardar v. Emperor... | IO9 351 
132 | Aklu Mian v. Emperor -. | FOS 421| 221 | Girdhari Lal v. Emperor 109 117 
137 | Rang Lal Sahu v Emperor 108 427 | 223 | Sami-ud-din v. Emperor 109 225 
141 | Parman Ram v. Emperor 108 517] 228 | Emperor v. Data Ram 109 362 
142 | Baqridiv Emperor ~ | IOB 569] 230 | Emporor v Ram Rang 109 221 
144 | Tek Chand v Emperor sa | TOB 608] 234 | Mian Khan v. Emperor 109 122 
145 | Mohammad Nazir v Emperor ... |Tobeprinted|] 235 | Dula Singh v. Emperor =œ | 109 209 
154 | Tikait Krishna Prasad Singh v 238 | Chandan Lal vy Emperor IO9 358 
Emperor IOS 556]| 239 Messrs Lachhmi Nath v. Lucknow 
157 | Emperor v. Goverdhan Ridkaran 109 357 Municipal Board 109 367 
159 | Emperor v Hanma Timma 211 | Pateshwari Prasad v.- Emperor .. ..| £09 113 
Bhandiwaddar -- | [O9 368] 242 | Mohammad Hayat Khan v. Em- 
160 | Syed Ambar Ali v Piran Ali 109 231 peror and Municipal Committee | IOQ 123 
166 | Ram Kishun v. Malih Qamar 246 | Baga v. Emperor .. | 109 213 
Uddin 109 126] 217 | Wadhawa Singh v. Emperor 109 ' 219 
167 | Kanai Lal Saha v. Makhan Lal 219 | Htin @yaw v. Emperor IO9 491 
e Saha -. | TOQ 211] 257 | tn re Kappal Nadar 109 600 
169 | Rahim Bakhsh v Emperor -| IO9 349 | 258 | Paramasiva Moopan v. Emperor PIOS 606 
173 | In re Govind Kunbi 109 214] 259 | Hazrat Gul Khan v. Emperor .. | 109 482 
174 | Ram Gopal Goenka v. Corpora- 268 | Emperor v Maung Tin Saw 109 675 
| tion of Calcutta «+» | 109 237 | 289 | Nanhu Singh v Emperor 111 122 
116 Lakshman Pandu v Exgfferor IO9 344] 271 | Ohokalingam Pan aram v. Em- 
* 1794 Pandurang 8  Katti v. Minnie peror IO9 £97 
Henrietta Hale 109 337] 273 | Murugesa Keundan v. Emperor... 109 816 
e 187 | Dagdi Dagdya Bhil v. ls 109 346 | 271] Fateh Mahammad v. Emperor... | 109 68 
, 191 | Ganu Sadu v. Emperor «| 109 220] 276 | Po Thaung v. Emperor . | 109 81 
193 | Ghafoor Khan v. Emperor Tobe printed! 277 | Indar Singh v. Emperor .| IO9 677 
*'197 Bhaga Mana v. Emperor ° 109 3531 280 | Emperor v. Hasham ..| I09 004 

e *199,| Aziz Ismail x? Emperor ‘| I IO. 674 4. 282 | Dayaram v. Emperor .. ]1O9 6005 
207| Katan Singh y, Ram Kiskun Lal 109 113] 283| Umrao Khan v. Emperor ..( 109 903 
201 | Munna Tewari v Ohandarbali ..| FIO 213] 286 | Merwanji M, Mistry v. Emperor .. | 109 502 

° 2204 Gul Kadar Saheb v. Emperor 109 217] 288| Emperor v Ambaji Dhakya Kat- e 
* 206 | Murli Singh v. Emperor, IO9 120 e kari sa | IO9 481 
. es 
° ALL INDIA REPORTER K JuLy, 1923. 
- Privy Council. Allahabad High, Court. 
172,| Guran Ditta v. Ram Ditta 409 723] 289 | Whogi Ram v. Kishori Lal 4 IIS 771 
114 | Sakalaguns v Munuswami, ...| 109 34851] 293| Sohan Bibiv Baijnath Das — .. | 112 878 
"177 | Thakur Ashfitosh Deo v. Bansi- 297 | Ohedu Singh v Jagan Nath ...| 108 912 
dhar Shroff 109 739] 298| Mohammad Al v. Maktub-up- | e 
180 | Parashuram v. Tata Industzif} nissa II4 47 
Bank ° ` I IO* 19$ EH Mohan Singh v, Jagat Singh .. | IO9 412 
187 » B. Naganna v, Be Rajya 4 -. | IIQ 30 Jugal Kishore v. Emperor ..' 108 565 
190 Rgkhi Ram v. bhanpat Rai © 4 110° 1, 3001| Ram Shankery Ram Narain 108 576 
193 Secretary of State v. Parbati | 302 , Harihar PPasadey. Harendra 109 405 
Charan, IIO “81 303 | Salaik Chand v. Tamiz Bano 107 5¢4 
197 | MaunggBt Pe v. Maung’ Shwe: Ba IIO 306] 305! Ajodhya Prasad *'. Rikhnath e. II4 190 
200 | Ramgopal v. Dhanfi Jadhav} “111 480] 396 | Gangadhar v. Kanha - ; IO9 421 
202 | Deputy Commissioner * of bart je 3)7 | KirtaratheRai v. Sripat R@i ..1 107 254 
Banki v, Ohoudhry Pange. NOS 309 | Reshma Dubam Ye “Bam Dawan ee 
Zaman * 113 113 : Tewari . 469 li? 
z 205, Ardeshir v. Flora Sassoon * geet FY 413 ° . . 2 e 
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Allahabad High Court—coneld. | Calcutta High Court—concld, 
310 | Bhaja v. Ganga Ram 109 398} 309 | Suresh Ohandra Banerjee v. Em- 
311 | Ganeshi Lal v. Rohni Rukum- | peror I IO, 449 
dhuj 108 570} 812 | Hatimullah v. Mahamad Abju ° 
313 Parbati v. Sarup Singh IO9 409 Ohoudhury II3 13 
* 816 | Mohammad Samiulleh Khan Y. 315 | Ray Monmotha Nath v. MEME. 
^ Bishu Nath ..| PIS 119 Rai 107 81 
321 | Mohammad Nazir v. tapers -. |Tobe printed} 320 | Akhoy Kumar Ghose v. Corpora- 
327 | Burga Das v. Gori Mal IIG 81 tion of Calcutta 114 139 
329 | Karim Khan v Noor Muhammad e 331 Nripendra Nath Das v. Emperor IIO 97 
Khan II4 724] 322 | sanjan Urao v. Matadin Agar-! 
330 | Bahuna Kunwar v. Jagat Narain | IO9 61 wala . | III 276 
332 | Sheopal Singh v. Durga Prasad | 116 85] 324 | Narayan Chandra v. Emperor 112 901 
333 | Ram Das v. Ganga Ram ..| LIZ 770 | 325 | Sheikh Salim v. Hgjira Bibi... | IIO 347 
334 | Ghafoor Khan v. Emperor .. |Tobeprinted| 328 | Maharaj Bahadur Singh v. Sa- 
337 | Shubrati v. Shamsuddin IIO 413 chindra 113 562 
338 | J. P. Sherring v. Shahzadı Sher- |* 334 | Hrıday Nath v. Niroda Sundari | 10B 44 
ring Jackson 108 117} 336 | m oration, Oaleutta v. Ananta | 
312 | Jang Bahadur Singh v. Iimperor 114 189 ar ..' PIG 402 
313| Ram Lagan Bhagat v. Phakkar 338 | Fash Rahman v. Sardar Ali — | IO7 67 
Das .. [Tobe printed| 339 | Ashita Ranjan Bose v. Emperor | 111 123 
311 | Chiranji Lal v. Emperor | II4 48} 311: Krista Kishore v. Pancharam ... III 430 
318 | Mahadeo Singh v. Talib Ali . 115 785] 343 | Lila Singh v. Chandra Badan 
332 | Dhanpat Rai v. Pooran ..| 109 793 Singh 10s 43 
314 ! Ambar Ali v. Piran Ali : 109 231 
Bombay High Court. 317 i Rama Nath v. Harish Chandra .. D: 108 14 
319 | Ramesh Ohandra v Birajasundari 
177 | Mahasukh Jhaverdas v. Valibhai : Gupta IOS 33 
Fatubai ..| IQ9 152] 353 | Kanta Mohan Mullick v. Jadab 
177 | Dagdi Dagdya v. Emperor en | IO9 316 ; Chandra Khar Kipa | I2 787 
180 | Sulleman v. Secretary of State .. | IO9 545] 355| Kanto Mohan Mullick v. Gopi 
18! | Mahadaji v. Oolector of Satarag IIO 697 Nath Santra 112 785 
183 | Gulabbhai v Sohangdasji Ss IIO 263] 357 | Radha Kishan v. Gauhati Munici- e 
184 | In rê Shripad Ohandarvarkar ..| 108 27 !  paliy 112 780 
187 | Raoji Bhagu v. Raghunath . | JO9 711] 359 , Alohendra Chandra Nath v. Em- 
189 | Rudrappa v. Bashettappa IIO 710 peror .. II2 78 
191 | Vyankatesh Oil Mill & Oo. v. Vel: 360: Mohesh  Ohandra v. Mathura * 
mahomed ..|IO9 99 Uhandra 112 128 
104 | Kharshetji v. Kekobad * +» | 109 742| 361, Gabar Ali v. Abdul Owahab 114. 134 
200 | Narayan Keshav v.Empemr .. | 112. 60| 365! BrajeshWary Iasi v. Nyyanaida | 
01 | Lingo Raoji v. Secretary of State | III 278 * Das IIO 720. 
05 | Lala Raoji v. Emperor II] 730} 367 | Rameswer v Emperor ..| II4 132, 
208 | Bhagwandas v. emperor e | III 657] 368 | Abdul Alim v. Abir Jan IIO 416 
ZM | Ganesh, v. Shriniwas . | TIS 620] 371 | Rivers Steam’ Navigetion Co., Ltd. ! . 
215 | Secretary of State v. Yello Ram- ! v. Bisweswar Kundu °. ! LIG . 148 
. chandra .. | III 208] 376 | Rai Charan®Pal v. Jagu Nath ; 
220 | Burjorji v. Emperor I FI2 107 Pal 116 155 
321 | In re Daga Bhika Kunbi .| 1I2 97] 378 | Chuni Lal Mandal v. Hira Lal p os 
924 | In re Punjalal Chumlal *  .. | I Id 668 Mandal = | IOG 309 
225 | Shankar v. Lakshmibai | 10D 737] 381 | Rambho Bera w? Emperor | IIR 725 
227 | Herbert Whitworth Ltd. v. Jamna- . 385 | Nahar Lal Shah v. Baij Nath 
das i IIO 312 Shah ..1 IJ3 855 
231 | Emperor v. Rama Deoji 112 101| 367 Murlidhar v. Calcutta Corpora- ; 
* 932 | Annabhat v. Shivappa " IbO 269 tipn 108 241 
236 | Shanker v. Gangatan» - | 109 734] 383 Hhemádananda Kumar v. Rasha- b S 
938 | Bai Chanchal v. Chimanlal .. | IEI 626 my .. 106 873 
240 | Emperor v. Narayan Dhaku Bhil | IFI 664] 339 | Siti ‘Fakte v Chand Bewa . 1108 46 
392; Dinanath, Rundu v. Janaki | Nath 
Calcutta High Court. R Roy” IIO 368 
? *598. Mahendra? Nath Biswas, Chary * 
305 | Rama Nath Naskar v. Tarak Nath ° *' Chandra Bose LQ7 741 
Banerjee 107 746 307 | m „Chandra v. Joyfulnessa 
305 |"Makbul Ali v. Sasi Kumar Malla | 107 468 Bibi ". 116 168 
306 | MujaffarjÀhmed v. Harim Baksh | 107 723 399 Bhabosh Chatidra_ Banerjee® M 
" $07 | Efari Dasya ye Podei Dasya IIO 283] ào Skyama Sundari Debi 108 355 
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exii . INDIAN CASES. [1588 
m E , 
m ALL INDIA REPORTER, gor Jury, 1928—contd. = 
— a a MEN X-m— — i 
| Lahore High Court, Madras High Court—concld. 
369 | Oajal v. Sahib Khatun -.| III 110| 683 | Cannanore Municipal Council v. 

70 | Tej Ram v Maqbul Shah IOS 746 Anandan ..| 108 740 
371 | Umra v. Barkat Alı .. | IIO 725] 634 | Ramaswamy v Ramanathan 107 295 
374 | Hasan Din v. Kirpa Ram = | 109 86] 687 | Moosa Kutty v. Thekke IIO 398 

e 375 | Thakardwara Amritsar v. Ishar| - 690 | Suthgrsana v.:Samarpuri IIO 837 
Das IIO 384| 703| Andi Thevan *. Nagayasami .. | III 2066 
376 | Kanshi Ram v. Hindustan Na- 705 | Mukyaprana  Bhatta v. Kelu à 
-| _ tional Bank .. | IOG 808 Nambiyar [112 270 
378 | Gopal Mal v. Gopal Singh ... | 107+ 392 | 708 | @hanmuga Mudaliar v. Kaveri 
380 | Hayat v. Emperor ..| IO7 766 Ammal 109 539 
382 | Pritchard v. Emperor 112 850] 713| Thimmanayanim v. Venkatappa 
393 | Kidar Nath v. Municipal Oom- Nayanim e | 109 872 
mittee, Delhi IIO 285] 732 | Inthe matter of Krishna Rao .. | 112 149 
395 | Gurmukh Singh v. 8. G. P. Oom- 735 | Official Assignee, Madras v. 
mittee, Amritsar «| II2 183 handra I12 541 
397 | Kanshi Ram v. Shankar Das .. | TIT 596 748 | Subramanya Ayyar v. Swami- | . 
413 | Kirpa Ram v. Nand Lal ..| 107 494 natha Ohettiar ^ we | DTG 545 
414 | Manigir v. Hazarigir 108 391] 759 | Muniswami v. R. Rajagopala I IQ 763 
418 | Bakhshi Sain Das v Punjab Na- 760 | Amir Bi v. Abdul Rahim z IIO 276 
tional Bank ; III 506] 764| Ramasamy Pillai v. Marimuthu 
420 | Arjan Das v. Walaitı Ram .| IO8 58 Goundan 113 865 
423 | Munshi Ram v. Official Receiver 107 400} 772| Avada: Ammal v. Krishnan . 
424 | Bhagat Ram v. Harjas Mal  ..| 112 719 Ohetti IIO 662 
426 | Lal Singh v. Kartaro «| 108 63] 773| P.L M. Palaniappa v. S. Raja- 
427 | Wadhawa v. Jai Kishan Das ...| IOG 493 gopala III 407 
427 | Sri Ram v. Mabtab Hasan -.|I08 61] 778 | £ethumadhava Ayyar v. Bacha 
498 | Ghulam Muhammad v. Kalim Bibi III 539 
Ullah . 109 728] 783 | Chaduvula Munuswami Naidu v. 
499 | Makhan Lal v. Moti Ram e s 112 520 Emperor* 110 588 
432  Feroze Din v. Nawab Khan  ..| I1 I2 89] 784 | Official Assignee, Madras v. Ranga- 
$37 Lajja Ram v. Abdul Rahim naya Ammal IJ2 235 
Khan ` >». | FOO 448] 785 | Krishnamurthi v. Goli Paddaya UII 795 
438 | Dhanpat Mal v. Agent, B. B. 4 e 786 | D. a v K. Venkatasubba- * 
0.1 Ry. Co. I IO* 718 III 168 
440 | Manohar Lal If Ratan Lal . | IOD 479] 768 Venkatapathi Nayakar v. Pappia 
44 Saudagar ar Mal v. Bahadur ghand 107 493 Nayakar - | II3 158 
443 | Das m v. Malik OhRhabbar 791 | Public Prosecutgr v. Ohidam- 
2 * Singh ] w|IIO 691 baram ..| IIO 461 
444 | Bha Sis Shah v.8ita Rame 107 488| 793 | Sharfuniya Begum v. Pacha 
*445 | Jai Dev Singh v. Ja Singh 107 276 Bahib e 112 238 e 
445 | Fateh Muhammad v. Emperor .« | IO9 682] 794 | Pattammalv. Krishnaswami Iyer 112 23 
448 | In the matter of F. E. Byrne .. | IOS 257] 797 | Gnanamani v. Esunadian I IO 439. 
452 | Beli Ram v. Mangal Das <. [Tobe printed] 799 | T. Lakshmi Kumara v. P. Ohinna 
e £53 ,Baqy Ram v. Ghanan Mal 108 603 d Narayanappa 106 195 
454 | Kirpi v. Ohuni Lal III 848] 800 | Arunachala Chettiar v. Virappa : 
, 455 | Ghania v. Santa . | II2 327 Ohettiar 112 410 

96 | Sakina Begam v. Muhammad 803 E ES Seth anana v. Koma- z 

. Waliullah rog 397 107 420 
459 | 41 Ram Singh v. Sardari Mal | 10. 000 | 806 vor i Ambalam v. Arulapp III 551 
460 | Amar Nath v. Emperor ..| I07 788] 810 an Pillai v. ea 
462 | Rayı v peni : +» | IIO 221 IOS 69 

* 4Q | Baldeo Singh v. Rasilla «.| IIO 861] $813 R. T l Muhammad Qasim v. R.G. 
469 |,Sunday Singh v. Emperor | IJO 336 Nagaraja Moopanar 106 167 
ago Ràghbar Dial v Gadodia : jl IO 585 | 815 | Shariba Beeby v. Abdul Salam... | IIO 490 
473 | Amir Ohand V, Jowahar Singh ,, IO 853] 816 | Veerarazavalu v Sreerfmulu ...| 112 96 
475 | Chanan Ram v Devi Dayal Es - | IIO 172 ell s 
476 | Bulaqi v. Emperor e . 5 e. II2 347 Nagpur Judicial Gommissioner's 
479 | Jawala Singh v. Empetor w | TIO 1634.*. Coyrt. 
£7 ert ; EC : 209 | Shantabal v. pnek: Rao ..| IO9 383 
tla High Court. $ 210 | Nazaralı v. coe | 1076 663 
. *| 211 | Sukhrani v. Wasudeo ..|109 775 
211 | Sheikh Ahmad v. Amirkhan .e | 107 905 
681 Ohimnas€fmi v. "Ve re PIO 24%] 213 | Necha v. Emperor . ..| 103. 801 
682 | Emperor s. Mhridu Gopdyya js 110,233] 216 | Punjaji v. Kadoo * ..|109 421, 
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i Nagpur Judicial Commissioner's Patna High Court—concld, , 
Court—concld, n 
284 | Kumar Kamakhya v. Surendra.. | 113 703 
217 | Dayaram v. Emperor 109 605] 293 | P. K. Sen v. Emperor 107 529 
217 | Vidiabai v. Idol of Mandir Shri 294 | Kamakshya Narayan v. s Jado 
Bheoji ~ | 107 663 Charan 114 194 
219 | Seth Balkishan v. Emper, .. leIO9 511] 304 | E.: M. Toomey v. Bhupendra . 
$20 | Raja Shankar Pratap Singh v. Nath „(III 57 
Motilal . | 109 387] 316 | Hira Lal v. Matukdhari Singh ..| 109 461 
221 | Jugalkishore v Nago ..| 107 671} 318 | Kuldip Narain v. Ram Lal Man- . 
222 | Narsinghdas v. Damdoolal ..| LOT 908 dal 107 821 
223 | Chotesha v, Maktum Bi ..| 109 195 Ẹf 321 | Jugal Kishore v. Deva Prasanna | 110 722 
324 | Dirgopal Rai v. Kesho Prasad 108 321 
Oudh Chief Court. 326 hampa v. Emperor IOS 81 
335 | Bajit Lal v. Rameshwar IO9 264 
305 | Bhawani Prasad v. Mahabal Singh | III 360 . 
306 | Lachhmi Nath v. Lucknow Muni-e Rangoon High Court. 
cipal Board IO9 367 
307 | Lal Harihar Pratap v. Bishesh- 129 | Rangoon Turf Olub v. pcd 
war Bakhsh Singh 109 422 tion of Rangoon I09 514 
326 | Des Raj Singh v Emperor .. | IIO 577] 130 | Maung Pan Gyaw v. Ma Bein.. | IIO 729 
329 | Nilkanth v, Rana Umanath Bakhsh 132 | Syed Khan v. Syed Ebrahim ...| I fO 386 
e. Singh IIO 175] 134 | Abdul Rahman v. Crisp & Co. IIS 911 
330 Bur]. Bakhsh Singh v. Ajudhiya 135 | Nga Mya Gyi v. Emperor = | IIG 477 à 
Singh IIO 91] 136 | Maung Ye v. M.A. 8, Fim ..| IIL 105 
333 | Bhagwan Bakhsh Singh v. Thakur 137 | Ma Ngwe Nyun v. Ma Thwe II2 451 
Din 108 102] 139 | Maung Aung Thin v. Ma Ngwe U | 113 142 
336 | Shyam Manohar v. Beni Madho | IIO 330] lil | Maung Aung Ba v. Ma Nyun  . |Tobeprinted 
143 | P. O. Thevar v. V. Samban ..| 110 595 
Patna High Court. , 144 | Maung Pu v. Maung Poe*Thant | IIO 612 
* e. 
973 | Hriday Narain v, Kali Oharan .. 107 818 Sind Judicial Commissioner's 
974 | Ram Narain v. Gauri Shankar © | IIO 191 Court. š 
277 | Gułai Jha v. Emperor ~ | 1O7 827 
278 | Baraswati v. Suraj Naraın ..| 109 641] 105 | Inré€Sunderji Bhimji .. 1107 439 
279 , Abdul Baqi v. Sheo Prakash 107 542| 106 7 Emperor v. Ghansham Das .. | IO8 663 
981| Kuldip Mahton v. Patia 107 539] 111 | Asiatic Steam Navigation Co. v 
982 | Bhuneshwari Kuer v. Sukhdeo e Tribhawandas & Co, = |1@8B 60 
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A.R. V. Ohettyar Firm v. Maung Hla Gyi 

Abdul Ghani v. Faqir Muhammad s 
Abdul Rahman v. Ghulam Ali et 
Alusumilli Gopalakrishnayya v. Peyyath Gopalan ... 


one 


Alagarswami Thevan v. Rambadra Naidu Garu 
Allah Dito v. lémperor - 
Alliance Bank of Simla, Ltd. v. Faiz-j-am High 

School Association, Meerut m 
Allibhoy Adamji Sheikh Jiwanji v. Gordhandas 

Jeenabhoy m" 
Ally Mohamed v. M. M. Bham 


Ambika -Ranjan Majumdar v. Manikgunge Loan 
Q.fice, Ltd. e 
Ammalu Amma v. Narayanan Nair T 


An Advocate of Bareilly, In the matter of 

an Krishna Modak v. Sarasvati Padmanabh 
Shetti 

Andi Thevan v. Narayanasami Ohettiar 


Andley Brothers v Mrs. McCready 
Ardeshir H.-Mama v. Flora Sassoon 


Arjuna Iyer v. Official Assignee, Rangoon one 
Arokianadhan, In re 25 


Arunchalam Ohettiar v. Valambal Ammal 
Ashita Ranjan Bose v. Emperor 


A tdullal Khan v. Hansraj Kunwar 
Avudayappa Pillai v, Thillai Thandavaraya Pillai 


Badri Singh v. Sadaphal Singh 
i Ohanchal v. Chimanlal Ohunilal 
bs Singh v. Jagan Nath e 
Balthazar & Sons, Ltd. v. Commissioners for the Port 
of Rangoon zu 
Dapuji v. Emperor 
Barjore Singh v. Kali Charan 
-Behari Lal v. Punjab National Bauk, Ltd., Lahore ... 
Bejoy Singh Dudhoria v. Surgndra Narayan Singh 
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Bepin Chandra Mandal v. Emperor 


e 
Bhagwan Das v. Amritsar National Bank 
Bhagwan Das v. Mangal Sain ^ o 
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CALCUTTA HIGH COURT. 
APPBAL FROM APPRLLATS DEORES No. 2683 
oF 19295. 

June 6, 1928. 

Present :—Mr. Justice Mallik and Mr. 
Justice Garlick, 

GOPAL OHANDRA GOLDAR 
AND ANOTH#u—DEFENDaNTS Nos. l AND 3— 
APPELLANTS 


versus 
SHASHI BHUSAN DUTTA AND OTHERS-- 


PLaiNTIEFS—RESPONDRNTS. 

Res judicata—Decree based on Commissioner's map— 
Plea ^n subsequent surt that map was incorrect, marn- 
tamability of. 

Where a compromiss decres was passed on the 
basis of a map prepared bya Oommussioner and in 
& subsequent, litigation between the parties relating 
to & plot of land which, 1f the map were correct, would 
fall within the share of the defendants,it was 
contended by the plaintiffs that the Oommissioner had 
made a mistake in measurement, and that on correct 
measurement 
share : e 
id, that the Oourt was bound to, proceed on 
thé basis of the map prepared by the Commissioner 
and had no power to go behind the compromise 
decreg and consider whether the Commissioner had 
committed any rfistake. [p, 2, col, 2.) 

Appeal against a decree of the Addi- 
tional District Judge, Khulna, dated the 
ZUth of July, 1925, reversing that of the Ad- 


ditional Subordinate Judge of that place, 


the plot would efall within their 


‘dated the 30th of May, 1924. 
Dr. J, N.Kanjilal and Babu .Mukunda 
Behary Mulliek, tor the Appellants. 
Babus Braja Lal Chakravarty and Srish 
Chandra Dutt, for the Respondents. 


JUDGMENT.—This appeal arises out 


of a suit for recovery of khas possession of. 


some lands on a declaratiorfof the plaintiffs’ 
title thereto, kt appears that the, landS in 
dispute*in tbe present case are included 
within 8 bigger area which formed the sub- 
‘Ject-majter of ^ previous litigation in the 
year, 1889. Tuo suif between tite parties 
in the yearel83) was ,cqmfromised and a, 
dearga wada mada therein in accgrdence 
. e * . 


qc T 


with the petition of compromise that was 
filed. By that decree of compromise it was 
decreed that thelands consisting of plots 
Ka, Kha,Ga, Gha and Una lying just on the 
west of plot No. Las shown in Gangesh 
Babu the Commissioner's map that was 
prepared inthe case and which was found 
to belong to one Rajamuddi Sheikh were 
to bedivided in the proportionof 11 and 
8 andthe 11/19ths sharelying on the east 
was to go to the plaintiffs and the remain- 
ing &/19ths share to go to the defendants. 
In the year 1902 there was gnother litiga- 
tion between the parties relating to & 
small plot of land and in that litigation 
there was a Commissioner appointed who 
relaid the map prepared by Gangesh Babu 
in the first litigation, namely, of the year 
1839, According to the plaintiffs in the pre- 
sent case the lande in disputelie withintheir 
11/19ths share of theBubject-matterin dispute 
in the litigatfon of 1889 while according to 
the defénce the disputed lands lie not with- 
in the plaintiffs’ share but within the * 


share of the defendantg. A Pleader, Babu < 


Abinash Chandra Mukerjee, was appointed 
a Commissioner in the suit which has 
given rise to the present appeal. Abinash e 
Babu relaid the western boundary of plot» 
No. linthe map prepared by Gangesh 
Babu and the Oovrt of first instance 
accepted the map prepared by Abinash | 
Babu and on the basis of Abinash, Baby's 
map came to the sonclusion that the lends, 
in dispute were, included within the des 
fendants’ share And not within the share 
of¢herplaintifis; and on that* finding the 
trial Judge dismissed the” plaintiffs’ suit, 
On appeal; theelower Appellate Oourt res 
versed the decision of the trial Judge and 
holding that Gangésh Babu- had committed 
a nfistake whew mgasuring Rdjimuddi's 
land came,.to the conclusion that the landa 
in dispute fell within, ethe share of the 


plaintife and on 
/ 


. 
* en" * a x 


"that finding allowed? , 


" * 


ug 
the appeal' and decreed the plaintiffs’ suit.e 

. Defendants Nos. Land 3 have appealed to 
this Oourt. 

The principal contention on behalf of 
the appellants before us has been tbat 
the lower Appellate Court was not justified 
in law in going behind the com promise 
decree whereby the land lying just on the 
west of plot No. 1 as shown in Gangesh 
Babu's map was divided in the proportion 
of iland 8 between the parties. This con- 
tention is, inour opinion, well founded 
&nd should prevail. In the decree that was 
made in the suit of 1889 it was directed 
that the land that was to be divided be- 
tween the parties inthe proportion of lland 
8 was the land lying just on the west of 
plot No. las depicted on Gangesh Babu's 
map. It istruethatin the deeree it was 
also stated that plot No.1 was the land 
of Rajamuddi. But there is nothing in 
the decreeto showthat the land was just 
on the west of Rajamuddi's land, was to be 
divided between the parties in the pro- 
portion of lland 8. That being so, if the 
compromise dgoree in the litigation of the 

year 1889 is to be given effect to, the landa 

lying just on the west" of plot No. las 
phowa in Gangesh Babu's map must bo 
held to have been the land that was directed 
to be divided between the parties, Whe 
ther Gangesh Babu had made any mistake 
*in piotting plot No. 1 ine his map» was not 
& question which coul be legitimately 
‘goneintoin the present litigation. The 
eompromisedecree was based on Gangesh 
‘Babu's map and no matter” whether the 
map of Gangesh Babu wherein heshowed 
‘where the western boundary of plot No. 1 
‘was, was Tight dr wrong, the lower Appel- 
late Court ought to have proceeded in 


*e determining the case on the basis of that 


[d 


ina of Gangesh B&bu. This map pre- 
pared by Gangesh Babu has been relaid in 
the present litigation by a Pleader Commis- 
` pioner as observed beforeand this Pleader 
. Commissioner has in hia, map depicted the 
western boundary of plot Ne 1 in the map 
of Gangesh Babu., lt appear, that no ex- 
ception was faken to this work of relaying 
as dono by Babu Abinashj and if Abinash 
Babti's tohpahowing init the western bound 
ary of plot No.1 as it is to be found in 
the map prepared by Gangesh Babu is 
accepted as coriect. thgre wan be no*dis- 
ute that the disputed property would 
fall within the share of the defendants and 
het the share of the flaintifig, “We qu 
e. . 


a) 


. ÜBEDAMBARAM OBETTYAR v. MA NYEIN ME, 


1111. O. 1928 2 


therefore, of opinion that the lower Appel- 
late Court ought to have proceeded to 
determiné the caseon the basis of the map 
88 prepared by Gangesh Babu which was 
the basis of the compromise decree in the 
litigation of 1889 and that the learned 
Additional District Judge was wrong in 
law when he went behind the compromise 
decree and proceeded to consider the 
question whether Gangesh Babu had com- 
mitted any mistake when measuring the 
land of Rajamuddi. 

In view of the aforesaid observations, the 
appeal must beallowed, the decree of the 
lower Appellate Court set aside and that of 
the Oourtof first instance restored. The 
appellants will beentitled to their costs in 
all Courts, 

A.N. A, 


Appeal allowed. 


‘RANGOON HIGH COURT. 
First Civin APPBAL No, 283 oF 1820. 
February 7, 1928. i 
Present :—Justiee Sir Benjamin Herbert 
Heald, Kr., and Mr. Justice Maung Ba. 
C, V. N.O, T. OHEDAMBARAM 
OHETTYAR-—APPBLLANT 
versus 4 
MA NYEIN ME AND ormers—Rusponpas ts, 

Hindu Law~ Apostacy— Conversion to Muham« 
madanism—Succession to convert—Urndu relations, 
rights of —Caste Disabilities Removal Act (XXI of 
* 1830), applicability 0f. 

There 18 no rule of law that in the case of a convert 
trom Hinduism to Muhammadanism, the heirs ao~ 
cording tothe Mindu Law will take all the property 
which the deceased had at the time of his cons 
version, [p. 4, col. 2.] . 

The law which governs inheritance or succession 
toa person's estate ıs thelaw to which he himself 
was subject atthe time of his death. [p. 6, col, 1] 

Where a Hindu who had a Hindu wife became a 
convert to Muhammadaniem and died a Muhammadan 


leaving some Muhammaden and Byrmese wives A 
Held, (1) that the Hindu widow was not entitled 
to inherit any part of his estate as the successl0Q 
* waa goverged by tif Muhammadan Law ; [1bid.] . 
2) dat ket XXI of1850 had no application as it 
$ y applied’ to the converts themselves..[p. 5, cok 


Appeal from ah order of the District, 
Oourt, Thaton, in Civil Suit No. 8 ef 1924, 

Mr. Doctor, for the Appellant. : 

Messr&* Kyaw Zan, Auzam and Raj, fog 
the Respondents, * L2 E 
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C 


claims to 
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The queétion seems to be oneén which 


be legal representative of one Alamelu,* there is no direct authority in the reported 


who is said to have been the Hindu wife 
of'one Arunachellam Ohettyar. Some 30 
or more yeara ago, after marrying Alamelu, 
Aranachellam Ohettyar is said to have 
migrated from the Madras Presidency to 
Burma, apparently leaving Alamelu in 
India, and 25 or 30 years ago he renounc- 
ed Hinduism and became a Muhammadan. 
He married a Muhammadan woman, Asha 
Bi, who had children by a former husbahd, 
and he also lived with anumber of Burmese 
women who claim to be his widows, Ap- 
pellant alleges that as legal representa- 
tive of the Hindu widow he is entitled 
to have Arunachellam's estate administered 
by the Oourt and to receive the whole of 
the estate, 

The defendants in the suit are four 
Burmese women who claim tobe widows 
ef Arunachellam,a Muhammadan woman 
who claims to be an adoptive daughter of 
Arunaehellam and propounds a Will in her 
favour, another Muhammadan woman who 
Glaims to be adaughter of Arunachellam 
by the Muhammadan wife but who accord- 
ing to appellant is a daughter of the 
Muhammadan wife by aformer husband, and 
aa illegitimate son of Arunachellam by 
another “Burmese woman. It appears 
from the record that another Aruna- 
chellam  Ohettyar also claimed to be 
sole heir of the deceased Arunachellam, as 
baing his cousin, but the Cogrt refused to 
aljow him to be made either a plgintiff or a 
défendant in the guit. 


It, was part of the defence that Alamelu 
who was admittedly a Hindu, could not in- 
herit any part of the estate of a Muham? 
madan, and the question whether the Hindu 
widow ofa Hindu who has renounced the 
Hindu religion and become a Muhamrfiad- 
en can inherit the estate or any part of 
the astate of her Muhammadan husband 
is decided as a preliminary question of 
aw. . 

The lower Courte found that under 
Muhammadar Law the Hindu widow could 
not inherit any part of the estate and on 
that finding dismissed appéllant’s suit. d 


Appgllant alleges in appeal that because 
Aranachellam was originally a Hindu 
.Alamelu, as being his Hindu widow, was 

his heir and that his subsequent apostacy 
could not deprive her of her, right to 
inherit, e A e e . 


cases, 

Appellant's learned Advocate bas refer- 
red us to a passage in the judgment of 
their Lordships of the Privy Oounci] in 
the case of Jowala Buksh v. Dharum Singh 
(1) where their Lordships said: “The 
written law of India has prescribed broadly 
that in questions of succession and in- 
heritance the Hindu Law isto be applied 
to Hihdus, and the Muhammadan Law to 
Muhammadans; and in thejudgment deliver- 
ed by Lord Kingsdown in Abraham v. 
Abraham (2)itissaid that ‘this rule must 
be understood to refer to Hindus and 
Muhammadans, not by birth merely, but by 
religion also.’ The two cases in . H. 
Maenaghten's Principles of Hindu Law, 
Volume II, pages 131,132, which deal with 
the case of converts from the Hindu 
to the Muhammadan faith, and rule that 
the heirs according to Hindu Law will 
take all the property which the deceased 
had at the time of his conversion, are also 
authorities for the proposition that the 
devolution of his subsequently acquired 
property is to be geverned by the Muham- 
madan Law.” 


The date of that judgment was 1866 ° 


end the date of Macnaghten’s Treatise was 
1829, and if the proposition that the 
Hindu wife of a Hindu convert to Islam 
"will t&ke all the property which the 
deceased had at the time of his conversion" 
is goo 


the years that have elapsed since the date , 


of the publication of Macnaghten or of 
the judgment of their Lordships of the 


Privy Council there is no direct confirma- * 


tion of that proposition in the reported , 


cases either of the Privy Oouncil or the 
High Courts in Iudja. | 

The Second Volume of Macnaghten ton- 
tained "merely & selection from the dicta 


Pd 


of the Hindu Law officere attached to the, * 


several Gourts of Judicature subordinate 
to the Bengal Presidency on questions pro«* 
pounded to them bythe Judges of those. 
Courts," (vidé the Publisher's Preface to the 


*Secorid Mdition) and the publisher of that 


edition omitted that voldme on the ground 
that it waé not likely to be generally cona 
sutted. Macnaghten in his “Preliminary 


(f) 10 M. “LA, gll; 28ar°P, 0, J, 18; 19 BR, 

8 A e . 
a 9 M, TA, 195 at p, 239; 1 W. R.P, O, 1; 1 Suth 
P, A J, 801; 2 Bar, PO. J. MY 18 E, R, 716, : 4 
e $ . e 


* 


law, it seems strange thatin all æ 


" * 


4 


Remarks” zeferring to the replies of the 
Pandits said: "Authorities are frequently 
‘cited in support of a particular doctrine 
which &reindeed genuine passages of law, 
but applicabie toa question wholly differ- 
ent from the subject-matter.” He said 
further: ‘The precedents contained in the 
second volume have been selected from 
an enormous mass of crude material. When 
it is mentioned that Ihave examined every 
opinion that has been delivered in every 
Oourt of Judicature subordinate to the 
Presidency of Bengal from the year 1811 
up to the present day, it may bea matter 
of wonder that the selections are not 
more numerous and more valuable. 
But the task of rejection has been 
found very laborious; at least nine- 
tenths of the opinions were ascertained on 
examination to be erroneous, doubtful, un- 
Bupported by proof, or otherwise unfit for 
publication, while in not a few instances 
the nature of the case itself was involved 
in obsourity,from the reply slone being 
forthcoming.” In view of these facts it 
Seems necessary to examine the two ‘cases’ 
in Maensghten with some care before they 
Gan be accepted as authority for the proa 
poen which is sought to be founded on 
them. 

The ruleof Hindu Law enunciated in the 
first case ie that if a Hindu becomes a 
Muhammadan the properly which he posses- 
sed before his conversipn will defolve on 
his next-of-kin who profes the Hindu 
religion and the propert? which he agquired 


. after his conversion will go (o the person 
. who according toMuhammadan Law becomes 


his heir. The authority given for this 
Tule is & passage from Ment which says 
Merely that “ali those brothers who are 
addicted to vice lose their title to the 


“inheritance.” A passage from Santha is 


also*cited to the effect that; “The heritable 
right of one who has been expelled from 


* spocisty,and hie competence to offer food 


fud libatfonsof water, are extinct.'™ Neither 
"of these passages seem to be direct author- 
ity fortherule given. There js a further pas- 
sage in the cage which says that there is no 


authority which enjoins that the childrén * 


by aedlubammadan woman should be 
permitted to inherit from their putative 
father.” Itedoes not appear whether that 
passage was part of the quotation from 
Sancha or was & thereexpression of the 

undite' own opinion, butits wording sug- 


wee that the ease fo whieh it applied in 
é z hi . e 


. GERHDAMBABAM GERTTYAR v. MA NYBIN Mff. 


volved & question of the right of the 


*illegitimate children of a Hindu man by 


a Muhammadan woman to inherit, and nd 
questionastowhoare the heirs of a Hindu 
who has himself beeome & Muhammadan. 

So far as these passagesfrom the Hindu 
Law bcoks would debar from inheritance a 
Hindu con who has become a Muhammadan; 
it may be noted that the rule which they 
state has been abrogated by the provisions 
of Act XXI of 1850, and it is clear that they 
aré of little value as authority for the pro~- 
position that the Hindu widow ofa Hindu 
who has become a Muhammadan inherits 
the property which the husband possessed 
at the time of his conversion, 

The second “case” related to the estate: 
of a Hindu whe had become a Muham- 
madan, the claimants being a Hindu 
nephew, the Hindu widow, and a Muham- 
madan widow, but the question referred 
to the Pundits concerned only to property 
possessed prior to the conversion to Islam 
and was whether that property devolved: 
on the Hiadu widow or the Hindu nephew. 
The form of the question assumed that the ` 
property possessed before conversion 10 
Muhammadanism must devolve on one or 
other ofthe Hindu relatives, and the answer 
was merely that if the property was the 
separate property of the deceased it 
would devolve on the widow and if 
it was jointfamily property it would 
devolveon the nephew. That case is no 
authority for the proposition that the Hindu 
widow of « Hindu who has become 
Muhammadan inherits the property which 
the husband possessed while he wag 8 
Hindu, except to the extent th&t that pros 
position was assumed in it to be true, 
presumably on the stength of the authori- 
ties cited in Support ofitin the first cage, 
and those authorities, whioh in effect merely 
say that a person who is cutoff from the Hina 
ducommunity cannot inherit as a Hindu, 
form g very slender basis for the proposition 
which the Pundits,or law-officers seem to. 
have founded on them: 

As for thejudgment of their Lordships’ 
of the Privy Council, it is clear that their 
ordships' decision is no authority for the 
rule that in the case of converts from the 
Hindu to thé Muhammadan faith thee heirs 
according to Hindu Law will take all the 
property which the deceased had at the 
time of hiseconversion "Their Lordships 
merely cited therule given by Maenaghica 
ab showing that the devolution gi tig: 
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dessased's subsequently asquired property 
is to be governed by the Muhammadan Law, * 
16, was not necessary for the purposes of the 
ease with which their Lordships were deal- 
ing to decide whetheror not the other part 
of the rule was correctly stated and they 
did notso decide Their reference to the 
fule was merely “obiter” and cannot fairly 
bexegarded as a decision en their part 
ee the firat part of the rule was good 
aw. 

Mayne in his Hindu Law says: "Where 
a Hindu has become converted to Muham- 
madanism he accevts a new mode of life, 
which is governed by a law recognised, 
and enforced, in India. It has been stated 
that the property, which he was possessed 
of at the timeof his conversion, will devolve 
upon those who were entitled toit at that 
time, by the Hindu Law, but that the pro- 
perty, which he may subsequently acquire, 
will devolve according to Muhammadan 
Law The former proposition, however, must, 
I should think. be limited to cases where 
by the Hindu Law his heirs had acquired 
an interest which he could not defeat. If 
he was able to disinherit any of his relations 
by alienation, or by Will, it is difficult to see 
why he should not disinherit them by 
adopting law which gave him a different 
line of heirs.” The only cases cited by 
Mayne forthe rule te which he referred 
wera the two “oases” from Macnaghten and 
the Privy Council judgment which refer- 
red to them, and although he did not ex- 
pifssly reject the rule, he clearly had doubts 
as to ita general application. 

Appellant’s learned Advocate has referred 
u3 to pages 49 and 43 of the Second Volume 
of Ameer Ali's Muhammadan Law (Seconde 
Edition) in which the Privy Council judg- 
mefht mentioned aboveis discussed, but there 
is nothing in that reference which supperts 
his case except the mention of the two 
“cages” in Macnaghten. 

The learned Advocate has also referred 
us to Ohnp. VIIL of Ameer Ali's Second 
Volume, but the effeet of the rules given 
therein seems to be that on a Hindu's con- 
versien to Muhammadanism his subsisting 
marriage toa Hindu wife becomes invalid, e 
and if that is a correct statement of, the 
law, Alamelu would have no’ right of iu- 
heritance,and the present suit would be 

“bound to fail. ° 

The learned Advocate has referred us 
further to «a deeision of 4 Single Judge on 
the Original Side of, the Chief” Court of: 


s 
GERDAMBARBAM CHBTTYAR V, MA NYNIN MB, ` : 


s 4 
5 
Lower Burma, namely, the case of deha Bibi 
v. Ma Kyaw Yin (3) which does not seem 
to have heen officially reported.. Im that, 
oasa a Muhammadan elater claimed the 
estate of her Muhammadah sister n8 against 
her mother, sister, and brothers who were 
Buddhists. It was admitted that under 
Muhammadan law the defentants, being 
Buddhists, were not entitled to inherit any 
portion of the estate of the deceased by 
reason of their religious disability, but it 
was argued that Act XXI of 1850 removed 
that disability. A reference to the wording 
of that Act shows that it applies only -to 
the convert and to disabililies which wou 
affect him by reason of his conversion, 
and the learned Judge held that the de 
fendauts who were not Mubammadans were ' 
not entitled to sharein the estate of the dee 
ceased Muhammadan. It is difficult to see 
how this decision supports appellant’s case. 
Appellant's Advocate has also cited the 
Privy Council case of Khunni Lal v. Gobind 
Krishna Narain (4) as being in his favour 
but a perusal of the judgment in that case 
shows that what was decided was that the 
conversion of a member of g Hindu joint 
family to Muhammagdanism did not deprive 
him of his interest in the joint family pro- 
perty, so that that case is noauthority for the e 
proposition-that the conversion of a Hindu ta 
Muhammadanism does not affect his Hindu 
wife's rights in respect of inheritance, 
Appellant's case as stated by his learned’ 
Advocate is that thb Hindu wife, who did 
not change het religion, retained her rights 
under Hindu Law in respect of the estate 
of her Hintüu husband who had be-° 


come a Muhammadan, and that no act on ° 


her part was necessary in order to safeguard 
the rights which she bad: He says that 
there is no provision in Hindu Law for e 
divorce and that, therefore, Alamelu retained» 
her status and her rfghts as Arunachelgm's 
wife after his conversion and as his widow 


after his death.. But it does not follow that . 


because there is no provision for djvorce in” 
Hindu Law the divorce ofa Hindu wife is, 
impossible. The Hindu wife of a Hindu 
husband who bas become a convert to 
Qhristianity cgn be divorced under the 
provisions of Agt XXI of 1869, and it seems 


(9) 64 Ind. Oas. 514; 13 Bur. L. T. 217; A L R. 1992 


Cig 10 Tnd.” Oas. 4 7; 33 A. 356; 15 O. V. N. 545; 8 
AND. J. 552, 13.071 Je5T5 13 Bom L. R.497; l8 
At DDTo25;«1911) 1 M. W. N. 432, 21 M. L. J. 645; 30 
I. A. 81 (P. O) D E ; 
Pu " r 
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possible from the rules conteined in Ohap- 
ter VIIf of'Ameer Ali, already mentioned, 
that the Hindu wife may be divorced by 8 

"Hindu husband who has become a Muham- 
madan under thoserules, Further even if 
the Hindu wife retains her status asa wife 
Bnd widow, it does not follow that she re- 
tains her rights in respect of inheritance. 

By the Burma Laws Act (XIII of 1828) it 
is provided that in deciding questions 
regarding succession, inheritance, marriage 
or caste or any religious usage or institu- 
tionthe Buddhist, Muhammadan, or Hindu 

Law shall be applied, as the cage may be, 
whore the parties are Buddhists, Muhamma- 
dans, or Hindus, and that in cases other 
than those so provided for, the decision shall 


* be according to justice, equity and good 


conscience. 

In this case the parties are on the one side 
a Hindu and on the other side Muham- 
madans and possibly Buddhists, and there 
seems to bea conflict between the Hindu 
and the Muhammadan Law. But the law 
which governs inheritance or succession to 
& person's estate is ordinarily the law to 
which he himself is subject at the time of 
his death, and'in the present case itis ad- 
mitted that Arunachelfam was a Muham- 
madan when he died and had been a 
Muhammadan for many years. , 

It was assumed in a recent case in the 
High Oourt of Madras, namely, the case of 
Sundarammal v. Ameenal (5) which does 
not seem to have been officially reported but 
which has been brought to our notice by 


æ the Advocate who appears for one of the 


< respondents, that Muhammadan Lawapplied 
. in respect of the estate of & Hindu who had 
becomea Muhammadan and it was held that 
the Hindu daughter of the convert to Islam 
could not inherit his estate because no 
«Hindu ean inherit from a Muhammadan 
except in accordance with the provisions of 
Act XXI of 1850, which Act did not apply 
in that case. ; 
* I am of opinion that that decision was 
cotrect afid I would hold that Alamelu was 
‘not one of the heirs of Arungchellam, and 
that, therefore, the lower Cowr{ was right in 
deciding that ethe #ppellants guit must he 
dismissed. ., * ` 
I may nate that in the cifeumstancés of 
this case this decision seems to me not to 
conflict with justice, equity and good con- 
science Adamelu admits that Arunachellem 
5) 98 Ind. Cas. 867; (492 : 
15, A, I, R. 1927 Mad. 72, SE Wea ew 
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left the Madras Presidency atleast 30 years 


. ago and she does not suggest that she has 


had any intercourse or communication with 
him since then. She does not allege that 
she took any action, when he deprived her 
of her rights in respect of his estate 25 or 
30 years ago by becoming a Muhammadan. 
She has acquiesced for many years in the 
wrong he may have done her when he 
became a Muhammadan, and it is ĝiff- 
cult to see what equitable claim she bas 
against his estate now. Her claim is 
based merely on her supposed statua 
as wife but even if her status has continued 
it would not, in my opinion, entitle her to 
be her husband’s heir in view of the fact 
that, he was a Muhammadan and she isa 
Hindu. There is no authority which sup- 
ports her claim except the two so-called 
i eases’ mentioned by Macnaghten, and 
those cases are clearly of doubtful authority. 
Against them there is the Madras case lest 
cited, with which I agree, 

I would accordingly dismiss the appeal 
with costs. 

Maung Ba, J:—I concur. 

A. N. À. Appeal dismissed, 
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ALLAHABAD HIGH COURT. 
FULL BEN OH. 
MISOBLLANmOUS Cavin UasE No, 1255 or 1927, 
June 11, 1928. 

Present Mr. Justice Sulaiman, Acting 
Chief Justiae, Mr. Justice Mukerji and 


Mr. Justice Boya. . 
RAM SINGH AND ANOTBE&—Ü HFENDANTS— 
4 APPLIOANTS 


versus " 
SHANKAR DAYAL AND ANOTHBR— 
e  PLarNTIPES— OPPOSITE PARTIBS. 

«Lppeal— Act taking away might to appeal, effect of, 
on pending actions—Vested rights—Agra Tenancy Act 
(III of 1986)—Suit under old Act before Assistant 
ere Act passed before decree—Right of 
appeal, 

[n the absence of an express provision to that 
eflec, a new Act will not deprive a party to a pend- 
ing action of his right to appeal. k 

A guit for arrears ofrent, the valuation of which weg 
Jess than Rs, 200 wes filed in the Court of an As- 
sistant Collétor when the Agra Tenancy Act of 1901 
was in force.» B@fore it could be decided the new 
Act of 1926, under which there is no apfeal from 
the decision of an Assistant Collector when the 
subject-matter is less than Rs. 200, cAme into force. 

Held, that the new Act edid not depfive the 
patties of the tight to appeal which they had uader 
the old Act. e $e vs . . 

* on e * . * 
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Colonial Sugar Refining Co, Ltd. v. Irving (1), 
“Delhi Cloth and General Mills Co., Ltd. v. Incope 
Lae Commissioner, Delhi (2), Daivanayaga , Reddiar 
v. Renukambal Ammal (3) and Bala Prasad v. Shyam 
‘Behari Lal (4), followed. 

Zamin Ali Khan v. Genda (5), not followed. 

Reference under’. 195, Act IL of 1901, 
from the Collector of Etawah, dated the 
10th of Decemter, 1927. 

Mr. Badari Narain, for the Applicants. 

* Mr. Baleshwari Prasad; for the Opposite 
Parties. 

JUDGMENT.—This is a reference to 
the High Court under the Tenancy Act. The 
facta are clearly set forth in the referring 
orderof Mukerji, J. and it is not neces- 
sary to repeat them. 

A suit for arrears of rent was filed 
in the Oourt of the Assistant Collector 
when the old Tenancy Act was in force. 
Before it could be decided, the new 
Aotcoame into force on the 7th of Septem- 
ber, 1926, The suit was decreed on the 
23rd of December, 1926. 

Under the old Act a defendant had 
undoubtedly a right of appeal to the 
District Judge, if the decree went against 
him. Under the new Act, there is no 
appeal from the decision of an Assistant 
Collector of the First Olass, when the 
valuation of the subject-matter is less 
than Rs, 200, 

The point of law that arises, therefore, 
is, whether the coming into force of the 
new Tenancy Act, under which no appeal 
is provided, deprives a*defendant of his 
right of appeal, which he would have 
fad if the old Tenancy Act had continued 
to be operative, 

Jt is admitted that there is nothing in 
the new Tenancy Act expressly providing 
that it shall affect all pending actions, 
or that it shall have retrospective effect. 
If, therefore, the right of appeal was a 
substantive right and not a mere matter 
of procedure, it could not be taken away 
by the new Act, On the other hand, if 
it merely involved a question of provedure, 
that right may have been destroyed. 

In our opinion the point is concluded 
by the prenouncement: of their Lord- 
ships of the Privy Councilin the case of 
Colonial Sugar Refining €o., Ltd. v. Irving 
(1). In that case ordinayily an appeal 
lay totheir Lordships of the Privy Ooun- 
cil from anorder of the Supreme Court. 

“ While the nfatter was pending in, that 

Q (1805) A. Q, 809; 74 L. J.P, O. TT; 98 L. T. 788; 
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Court, the law was amended* so as fo 
allow an appeal to the High Court. 
Their Lordships of the Privy QCoureil 
held that the new Act could mot deprive 


the party of his right to appeal to the e 


Privy Council. Lord Macnaghten remark- 
ed at page 372*: “To deprive a suitor 
in & pending action of an appeal to a 
superior tribunal which belonged to him 
as of right is a very different thing from 
regulating procedure,” 

That principle was re-affirmed by their 
Lordships in the case of Delhi Cloth 
and General Mills Co., Ltd. v. Income 
Tax Commissioner, Delhi (2). The princi- 
ple has been followed by a Fall Bench 
of the Madras High Court in the case 
of Daivanayaga Reddiar v. Renukambal 
Ammal (3), Dalal, J., has taken the same 
view in the case of Bala Prasad v. Shyam 
Behari Lal (4). 


An earlier case of this Court Zamin . 


Ali Khan v. Genda (5) was decided be- 
fore the pronouncement of their -Lord- 
ships of tha Privy Oouncil in the case 
of Colonial Sugar Refining Co, Ltd. 
v. Irving (1). That case decided that 
although a suit 4s disposed of while one 
Act is in force, the appeal is governed 
by & new Act which comes into effect 
before the appeal is filed. That case 
must be deemed to have been overruled 
by the pronouncement of their Lordships 
of the Privy Council. 

We think theré is no force in the con- 


tention thaf thee Privy Council case pro- e 


ceedef on the general principles of Oom; 
mon Law ahd ie, therefore, not applieable, 
to thia case, which is governed by the 
U. P. General Clauses Act of 1904, Under’ 
s. 6 of that. Act, unless à different iaten- 
tion appears, the repeal of an Act canno 
affect any right, privilege, obligation or. 
liability acquired, decrued or incurred under 


any enaciment so repealed; or affect any , 


remedy or any investigation or legal pro-* 
ceeding commenced before the erepealing 
Act shall have .come into operation, and 

(2) 106 Ind. Ong, 156; 25 A. L. J. 964; A. L R. 1927. 
P. 0.212; 4 O., W. N. 1053; 8 P. L. T. 791,53 M. L, J. 
818; 47 ©. Ld. 4]; 30 Bom. L. R. 80; I L. T. 40 Lah. 
1e 33*0. W. N. 234; 51 I. A. 421, 29 P. L. R. 37; (1028)- 
M. W,eN. 95; 27 1, W. 179, 9 Lab. 284 (p: OA, 

(3) 106 Ind. Cas, 616; 50 M. 857; 26, W.°539; 53, 
M L.J. 637; A. I R. 1927 Mad. 977; 39 M. L. T, 417; 
(1927) M. W. N. 883. - , : 

W 108 [gd. Oss. 575; 20 A. L. J. 406~L. R, 0 A, 88 
ReY.; ALR. paal ips; X? R, D, 117. 

5)1 A. 1. J. 105; 26 A. 375; A. W. N. (1904) 48, 
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any such remedy may "be enfosced, and 
any such investigation or legal proceeding 
may be continued and concluded as if 
the repealing Act had not been passed. 
Itis clear to us that an appealis a mere 
continuance of the original proceeding 
initiated by the filing of the plaint, and 
that the right to continue that proceeding 
cannot be affected by a new Act, unless 
it expressly suys so. The U. P. General 
Clauses Act does not operate differently. 
Our answer to the reference is that 
the right to appeal to the Oourt of the 
District Judge was governed by the law 
prevailing at the date of the institution 
of the suit, and not by the law that 
prevailed at the date of its decision, 


or at the date of the filing of the 


appeal. 
The case wil go back to the Bench 
concerned with this opinion. 

A. N.A. Case sent back. 
LAHORE HIGH COURT. 
FULL BENOH. 
MISOELLANEOUS Fiersr CiviL Apeuat No, 2955 
e or 1925. 

May 4, 1928. : 
Present:—Sir Shadi Lal, Kr., Chief 
e Justice, Mr. Justice Broadway and 
Mr. Justice Tek Ohand. 
HEM RAJ AND OTIIERB—OBJECLTOR8— 


a APPELLANTS 
° zersus ° . 
KRISHEN LAL AND ortiggs— OREDITORS 
—RxzsPoNDENZS. ° 


Provincial Insolvency Act (V of 1020), ss. 28 €), 58— 
Period of two years, terminus & quo of.e | f t 
e A transfer of property of the description given in 
s 53 of the Provincaal Insolvency Act, 1940, made 

“by att insolvent more than two years before the date 

of the order of adjudtcation but withm two years 
of the date of the presentation of the petition of 
jagolvency cannot be annulled by the Court under 
that segtion. [p1l,col.1;p 15, col.1.] 

Nagindas v. Gordhandas (8), fiulam. Muhammad Y 
Panna Ram (2), Jokhan Singh v. Deputy Commis- 


* „sioner, Fyzabad (12) and Official Receiver v. Trathdas- 


Mewaram (7), followed É 
Rakhal Chandra Purkait v. Sudhindra ath Bose 
W, Rachamadugu Rangiah v. Appajr Rao (3), Sheo 
ath Sangh v. Munshi Kum (10), Bhagwant v. Munim 
Khan (11), Sankar unarayana Atyarev. Alagiri Aiyar 
5) and Simnadry Venkatanarasapyar v. Oficial 
eceiver, Godavary (4), dissented from * 6 
Misegllaifeous first appeal om an order 
of the Disjrict Judge, Jhelum, dated the 
Blet July, 1919. l 5 
' ORDER.OF REFERENCE TOA 
FULL BENCM,., " 
Bhide, J.—One Dewa Singh .filed a 
pajition lor inrolvenay om 26th January, 
ie ° . E 


k £ N 


HEM RAJ Ù, KEISHEN LAL. 


.1923, and was adjudged insolvent on 12th 
_Wovember, 1923. Two transfers of im- 
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moveable property made by the insolvent 
on 13th May, 1921, and 2nd June, 1921, have 
been set aside by the District Judge. 
Jhelum, under e. 53, Provincial Insolvency 
Act. It was contended before the learned 
District Judge that the sales having been 
made more than two years before the date 
on which the transferor was adjudged in- 
solvent could not be set aside under’, 53, 
but éhe contention was overruled on the 
authority of Rakhal Chandra Purkait v. 
Sudhindra Nath Bose (1) andit was held 
thats. 53 was controlled by s. 28 (7), and 
that the order of adjudication was to be 
deemed to have been passed for purposes 
of that section onthe date on which the 
petition of insolvency was presented. 

The question of law which requires de- 
cision in this appeal is whether s. 53, Pro» 
vincial Insolvency Act, authorizes the an- 
nulment of transfers of immoveable property 
made by an insolvent more than two 
years before the actual date of adjudica- 
tion, but within two years of the presenta- 
tion of the petition of insolvency. The 
decision on this question in its turn de- 
pends on the question whether s. 53 is con- 
trolled by sub-s, 7,8. 28, and whether a 
person who is adjudged insolventds to be 
deemed to be so adjudged for purposes of 
8. 53 on the date of the presentation of the 
petition. The authorities on the point ap- 
pear to be divided, While the Calcutta and 
Madras High Osurts and the Judicial Com- 
missioner, Nagpur, have held that s. 53 
controlled by sub-s. 7, 8. 28, the Bombay 
High Court and the Judicial Commissioners 
of Bind and Oudh have taken the contrary 
view. The latter view wasalso adopted by 
a Division Bench of this Court to whicha 
case Pista MT very question was re- 
ferred, in Ghulam Muhammad v. Panna Ram 
(2). The case dealt with in that appeal was 
one under the Provincial Insolvency Act 
of 190€, but there is no material difference 
between the relevant sections of the Pro- 
vincial Insolvency Act of 1907, and the 
Provincial Insolvency Act of 1920, eo far 
es the question of law now before us is 
ecneerned,, . 

The* earlier eauthorities were reviewed 
and fully discussed in that case. Birte that 
cese was decided there lave been two de- 


(1) 52 Ind. Chs. 747,46 O. 091; 24 O. W. N. 172. 
(2) 72 Ind, obar, 483;°4. 1, B. 1624. Lah, 84, 
e 


cisicns of the Madies High Court, Racha» 
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madugu Rangiah v. Anpaji Row (3) and 
Simnadri Venkatanarasayya v. Ofictal 
Recewer (4) in which that Oourt has 
&dhered to the view taken in au earlier 
decision by a Divisjon Bench of that Court 
in Sankaranarayana Aiyar v. Alagiri Aiyar 
(8). The Bombay High Court and Judicial 
Commissioner of Sind, on the other hand, 
have adopted the contrary view in two 
recent decisions Nagindas v. Gordhandas 
0 ‘and Official Receiver v. Tirathdas 

ewaram (7). ° 

After carefully considering the argu- 
ment advanced before us and the author- 
.ities cited J am inclined to agree with the 
view taken by the Bombay High Court 
by the Judicial Commissioners of Sind and 
Oudh and by this Oourt in Ghulam Muham- 
mad v. Panna Ram (2) referred to above, 
There can be no doubt that the plain 
wording of s. 53, as it stands, supports this 
view. According to that wording, the trans- 
feror must be “ adjudged insolvent” with- 
in two years of the date ofthe transfer. 
It seems to my mind clear thata person 
cannot be said to be “adjudged insolvent" 
till the date on which the order of adjudi- 
cation is passed. It is true that sub-s. 7, 
s, 28, lays down that an order of adjudica- 
tion shall relate back to and take effect 
from tife date of the presentation of the 
petition on which it was made but 
that sub-section seems to deal with the 
“effect of adjudication " as given in the 
section, If the intention qf the Legislature 
were that sub-s 7 should govern the whole 
Act its provisions might have been expect- 
ed tobe embodied ina separate section 
rather thanin a sub-section ofs 28. It is 
important to note in this connexion that 
while 8. 28 deals with certain effects of an 
erder of adjudication, the,effect of such an 
order on antecedent transactions, have been 
separately dealt with in ss. 51 to 55. These 
latter sections prescribe different points of 
time for determining the ‘antecedent’ 
character of the transactions refefred to 
therein. Section 51, for example, refers to 
the “ admission of the petition," s. 53 to the 
time when the transferor is “ adjudged in- 

(3) 99 Ind. Oas. 241; 50 M. 300; 51 M. L.J. 719; 
(1996) M. W N. 972; A. I R. 1927 Mad. 483. 

(4) 104 Ind. Oas. 177; (1927) M. W.N. 489 & 702; 
26 L. QW. 61; 53 M. L.J. 136; A. ‘LR. 1927 Mad. 
uo 49 Ind. Qas. 283; (1918) M. W. N. 487; 34 M. L. 
T. 149; 35 M, L. J, 296; 8 L. W. 281. 

(6) 88 Ind. Oas. 9, 49 B. 730, 27.Bom. L. R. 967; 
AT, R. 1425 Bom. 480. : 

(7) 97nd. Cas. 321, E AR, 1927 Sitd 66. . 
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solvent,” s. 54 to the time whera "petition 
is presented," and lastly s. 55 to“ the date 
of the order of adjudication.” It may, 
therefore, be safely presumed that tho 


Legislature carefully chose the language * 


according to the precise objectin view in 
framing these sections. The wording of 
ss, 9d and 54, which are analogous, deserve 
special attention. If the intention of the 
Legislature had been that the provisions of 
sub-s. 7,8. 28, should govern the whole 
Aci and the words “is adjudged insole 
vent" had been advisably used in s. 53 
with reference to those provisions, it is 
difleult to understand why the Legislature 
should have lost sight of those provisions 
in the very next section and adopted a 
different wording to convey the same in- 
tention. According to the ordinary rule of 
construction of Statutes the Legislature is 
presumed touse the same language and 
express the same intention, and variation 
of language suggests change of intention: 
[cf. Maxwell on Interpretation of Statutes, 
6th Edition, page 560.] 

I am unable to find any clear indication 
in the language of the relevant sections 
or in the scheme ofthe Act that the pro- 
visions of sub-s. 7, 8. 28, were intended 
to govern thoseof s, 53. To take these 
provisiods to govern the effects of adjudica- 
tion throughout the Act might lead to 
serious anamoljes. It could scarcely hdve 
been intended, e.g., that the disqualifica- 
tions from, adjudication as given ins. 73 


shou]d take efféct from the dateof presen- *» 


tation of the petition so as to invalidate 
the acts of members of local bodies or of 
Magistrates, etc, Vetwedén that date and. 
the actnal date of adjudication, in the 
event of such persons becoming insolvent, 
The rulings which adopt the contrary 
view appear to proceed mainly on analo- 
gies drawn from the English Bankruptcy 


Act or speculations as to the intention of, ° 


the Legislature or the inconvenience likely 
to result if a different view were adopted. 
The analogy of the English Act is, how- 
ever, misleading as the language employ- 
ed in the*Éaglish Act is different to that 
“used in the indian Acteas pointed out in 
Ghulam Mukammad v. Panna Ram (2) 
and Nigandaà v. Gordhandas (6): 
* Although the Law of Insolvency in 
Ipdia is based toa large extert on thatin 
ngland, there can be no doubt that the 
Legislature has made a departure therefrom 


in several particulars. It has been recendiy, 


E. 


EE 


e » 


e ` 1o- 
]aid down "by" their Lordships of tbe Privy 
Council that when thera is a positive 


enactment of the Indian Lagislature, the 
proper course isto examine the language 


* of that Statute and to ascertain its proper 


~% 


meaning uninfluencad by any considera- 
tiona derived from the English Lawon whioh 
it may have been founded: fRamanandi 
Kuer v. Kalwati Kuer (8). It is equally 
well settled that when the wording of aStatute 
is plain it should be given effect to irres- 
pective of auy considerations as to possible 
inconvenience or as to the intention of the 
Legislature as gathered from debates in the 
Legislative Council. It may, however, be 
remarked that the argument as regards 
inconvenience is possibly somewhat exag- 
gerated,for the cases in which adjudica- 
tion is delayed so as to bar the operation 
ofs 53 will be comparatively few and even 
in those few casessthe Receiver will not be 
* left absolutely without & remedy as it will 
be still open to him toinstitute a regular 
guit to set aside a fraudulent transfer; see 
Official Receiver of South Kanara v. Bastiao 
Souza (9) Last}y it must be remembered 
that 8. 53 affects the rights of third parties 
and itssems scarcely eduitable to import 
the doctrine of “relation back" into that 
section, unless this is clearly warranted 
by the language of the section. 
owever, as the question of law involved 
is important andthere is & sharp conflict 
of authorities, and asthe ruling of this 
Court has not been published in the 
authorized reportand was recently expressly 
dissented from by the Madras High Oourt, 
the following guestion might, if my learned 
-brother agrees, bó referred to a Full Bench. 
Oan a transfer of property of the descrip- 
fion given in 6. 54, Provincial Insolveney 
Act, 1920, made by an insolvent more than 
two yéars before the datee of the order of 
adjudication but within two years of the 


* date of the presentation of the petition 


for insolvency be annulled by the Oourt 
under that section. i E 

Tek Chand, J.—The quegtion of law 
involved in this case is of à great import- 
ance and there is ‘a seharp*cbnfloet , of 
judicial opinion omit. It is hecessary to” 
have an*&uthbritative pronoundement on the 

(8) 107 Ind Cas, 14 A. L R. 1928 P.O 2; 50, W, 
N.98; L L. T.40 Pat 190, 30Bom. L R, 227; 470, 


L. J. 171, 54M9G J. 281, 8 P. L. T 97, 33 O. W. N. 
402; 28 A. L J, 385; (1928) M. W., N.V282* 7 Pat. 221, 
27 L. W. 182 (P. O.). Ss 
93 Ind, Oas 399; 23L, W. 643; A.I. R. 1926 
826. . i s P 
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sybject, so that the law may be settled, af 
any rate, so far as this Province is concerned, 
I accordingly agree that the question of 
law formulated by my learned brother be 
referred toa Fall Bench. The papers will 
be laid before the Hon'ble Ohief Justice for 
constituting the Bensh, 


Messrs Shamatr Chand, Man Singh and 
Qabul Chand, for the Appellante, 

Megsrs, Anant Ram Khosla and Amar 
Nath Chona, for the Respondents, 

JUDGMENT OF THE FULL 
BENCH. 

Shadi Lal, C. J.—The following ques- 
tion has been referred to the Fall Bench 
for decision ;— 

“Oan a transfer of property of the de- 
scription given in 8.53 of the Provincial 
Insolvency Aot, 192U, made by an insolv- 
ent more than two years before the date 
of the order of adjudication but within 
two yeara of the date of the presenta- 
tion of the petition for insolvency be 
annulled by the Court under that section ?" 

In other words, suppose, a person makeg 
a transfer of bis property and is subse- 
quently adjudged an insolvent. The Insolv- 
ency Court has to decide whether the 
transfer is voidable as against the Receiver 
and should, therefore, be annulled. The 
decision depends upon the answer to the 
question whether the period of two years 
prescribed by s. 53«of the Provincial lnaol- 
venoy Act, V of 1920, is to be counted 
back from the date of the order of adjudi4 
cation or from the date of the presenta- 
tion of the petition for insolvency. Beo- 
tion 53, in so far as it is relefant to the 
prósent discussion, is in these terms :— 

"Any transfer of property................. ! 
shall, if the transferor is adjudged insof 
vent Within two years after the date of the 
transfer, be voidable as against the Re- 
ceiver and may be annulled by the Court." 

The danguage of the section, if interpret- 
ed literally without, any reference to any 
other provision of the- Statute furnishes 
only one answer, namely, the terminus for 
counting the period of two years is the 
d&te of the order eof adjudication ; and, if 
the transfer wah not made within two 
years prior tothe date- of that order, it 
would be immune from attack under that 
section. There is, however, arfother provi- 
sion of the law which has an impottant 
bearing wpe the matter under digcussioh, 
section, 28° eals with the effect "of an 
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order of adjudication, and subs, (7) of 
that gection provides that an order of 
adjudication shall relate back to, and take 
effect from, the date of the presentation 
of the petition on which it is made. 

8, 53 is controlled by the aforesaid sub- 
section, then the date from which the 
- period of two years is to becounted is the 
date of the presentation of the petition for 
insolvency. 

We’have, therefore, to choose between 
the date of the presentation of the peti- 
tion for bankruptcy and the date of the 
order of adjudication, and there can be no 
doubt that it is, by no means, easy to make 
a choice. Cogent arguments can be advano- 
ed in favour of either view, indeed, the 
cases cited at the Bar reveal a sharp 
conflict of judicial opinion on the subject, 
The High Courts at Calcutta, Madras and 
Allahabad have decided that s. 53 must 
be read in the light of s. 28, sub-s. (7); 
and thatthe determining date is the date 
of the presentation of the application for 
insolvency, vide Rakhal Chandra Purkait v. 
Sudhindra Nath Bose (1), Rachamadugu 
Rangiah v. Appaji Rao (3) and Sheo Nath 
Singh v. Munshi Ram (10), On the other 
hand, the Bombay High Court has favoured 
the opposite view: (Nagindas v. Gordhandas 
(8) and*that view has been affirmed by 
a Division Bench of this Court in an 
unreported* judgment in Ghulam Muham- 
mad v. Panna Ram (2). 

I have bestowed upon the matter my 
careful consideration and reached the con- 

usion, though not without considerable 


hesitation that the date of the order of. 


adjudication, and not the dateof presente- 
tion of the application for insolvency should 
determine the fate of the transfer made 
by an insolvent. I do t propose to 
dwell upon an examination of the argu- 
ments which have been or may be urged 
on both sides; but I must say that while 
the application for insolvency is, in many 
cases, influenced by the transfer ùf his 
property made by thé prospective insol- 
vent, there is no such connection between 
the date of “the order of adjudication and 
the transfer, It is a matter of common 
knowledge that a perso, who sis unable, 
or does not desire, to pay his debtd, often 
transférs hisproperty to his relatives or 
. friends, and gubsequently he himself or his 





(10) *5 Ind Oas 941, 42 A 433; 2 UP.L. R (A) 122: 
184 L J 449. i 

*gince poported as 72 Jud, Gas. 433 —$Kd.] . 
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Af 
creditors move thé Court toadjtidge him 
insolvent. He has no desire to expedite 
the proceedings. Indeed, he frequently 
retards their progress, with the result that 


an order of adjudication is notmade unti] * - 


after theexpiry of a long period. In.some 
cases the order of adjudication might be 
delayed fora longtime on account of the 
congested state of the judicial business 
pending before the Court, or by reason of 
the failure of the Presiding Officer to copa 
withthe work or to understand the law on 
the subject. In the meanwhile, two years 
prescribed by s. §3 might expire and if 
that period is to be counted back from: 
the date of the order of adjudication 
frandulent transfers might be excluded from 
the operation of s, 53 by a mere lapse 
of time. Indeed, it would be within the 
power of adebtor to prevent the Court 
from exercising its jurisdiction under that 
section in respect of the annulment of & 
voluntary or fraudulent transfer made on] y 
a few days before the presentation of the 
application for insolvency, if he could 
succeed in delaying the order of ad judica- 
tion fora sufficiently long time, 

, It is obviouslyabsurd that the jurisdic- 
tion of the Court to annul a transfer should 
depend upon a mere accident, namely 
whether the order of adjudication would 
be made promptly or would be delayed 
owing to causes which might be beyortd 
the control of the Oourt. But when we 
compare the language of s, 53 with that 
of s. 54,we cannot say that the ‘doctrine 
of rel&tion back, which is embodied ir 
sub-s, (7) ofe. 28, was intended to be ae 
univereal rule goverting «and controllin 
all the other provisions ofthe Statute, It 
is significant that s. 54 lays down in exe 
press terms that the period of three months 
prescribed by it for deciding whether g 
certain transaction amounts to a fraudulent 
preference is to be calculated from the 
date of presentation of the insolvency * 
petitions Now, if the order of adYudication 
should, for all purposes, be deemed to have 
been made ot the date on which the peti- 
tion is presenjed, there is Q0 reason why 
the Legislatuge should not have adopted 
thesame phraseology in s. 54.88 ims. 53 
If the framers of the Statute intended that 
the terminus in both the casas should be 
the came, namely, the date of the presenta- 
tidn of the petition for insolvency, I do not 
understand why they should have referred, 
in one case, to the griler of adjudicatiqn 


; i 


3 
^ 
. 
e 
. 


e 
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. qr * 
bnd, in tbe*other case, to the prefentation 
ofthe petition forinsolvency,for the purpose 


of counting the period. It is to be observed 
that s. 51, which deals with the effect of 


e insolvency on the rights of a decree-holder 


executing his decree against the property 
of an insolvent debtor, prescribes the 
date of the admission of the petition as the 
determining date. Itis clear thatthe three 
sections lay down three different dates for 
deciding how antecedent transactions are 
affected by insolvency and the difference” in 
the phraseology cannot be attributed to a 
mere oversighton the part of the drafts- 


man. 
_In view of the language employed by the 
Legislature in s. 53 for prescribing the 
determining date and contrasting it with 
the corresponding phraseology of s. 54, I 
am not prepared to dissent from the judg- 
mentof this Court in Ghulam Muhammad's 
e case (2) which lays down that the terminus 
for the purposes of theformer section is 
the date on which the order of adjudication 
is made. It is true that the delay in 
making the order of adjudication might 
take some obje&tionable transactions out 
of the ambit of s, 53, but they would not 
acquire complete immunity from attack. It 
would be open to the Receiver cr the credit. 
ors to impeach their validity by bringing 
an action pone that remedy is neither 
cheap nor expeditious. . 
While I hold that s. 53 is not controlled 
by s. 28, sub-s. (7), and that the period of 


& two years should be counted backwards 


from the date of the order of adjudication, 
I cannot help remarking that, in view of the 
great divergence of judicial opinion ona 
matter of such impprtance, it is the duty 
af the Legislature to step in and remove 
the uncertainty by amending the Statute. 

Broadway, J.—Thequestion referred 
to the Full Bench is as follows:— 


e “Oana transfer of property of the de- 


“scription given in s. 53 of the Provincial 
Insolvency“Act, 1920, made by an irfsolvent 
more than two years before the date of the 
order of adjudication but withif two years 
of the presentation ef the petition for 
insolvency be annulled by the 
that seosion P” 9 

There is.a conflict of opinion on the 
point involved, the Oalcutta, Madras and 
Allahabad High Courts with the Judicis] 
Commissioner of.Nagpur givittg@n answer 
in the affirmative, while our own Cotrt,°* the 
High Court of BemBay and the Judicial 
e o R . 'e 
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Commissioners of Ondh and Sind hava. 
adswered itin the negative, The answer 
to the question depends on whether s. 53 
of the Provincial Insolvency Act is governed 
and controlled by s. 28,(7) and the cleavage 
of opinion between the Courts is due to 
their different interpretations of these 
sections, 

The corresponding sections of Act 1907, 
88. 30 and 16 (0), are in the same terms and, 
therefore, decisions relating to the old 
Actatein point, The first of these ig 
Bhagwant v. Munim Khan (11) in which it 
was held that havingregard to the provi- 
sions of s. 16 (6) and s. 36 of the Act of 1907 : 
the Court had power to annula transfer of 
property made by the insolvent within two 
years from the date of presentation of the 


petition. In arriving atthis conclusion the : 


learned Judicial Commissioner referred 
to “the discussion in the Legislative 
Council” which was not permissible and, 
therefore, his opinion loses some weight, 

The next case is that of Jokhan Singh 
v. Deputy Commissioner, Fyzabad (12) 
when Piggott, J. O., Oudh held unequivo- 
cally that the terminus a quo was the 
date of adjudication and not the date 
of presentation of the petition. . 

This view was, however, not accepted by 
the Madras High Court in Sankarana- 
rayana Aiyar v. Alagiri Aiyar (5) where 
it was held that s. 36 was controlled by 
8.16 (6) and that, the terminus a quo 
was the date of presentation of the petition, 

To this view the Madras High Court, 
has consistently adhered in Rachmaduga 
Rangiah v. Appaji Rao (3) and Simnadri 
Venkatavarasayga | v. Official» Receivet, 
Godavary (4) reference being made to 
Rakhal Chandra Purkait v. Sudhindra 
Nath Bose (1) which was followed, and 
Nagintlas v. Gordhandas (6) as_ well 
as to Ghulam Muhammad v. Panna 
Ram (2) which were dissented from. 

In the Bombay and Lahore cases the 
question was discussed, and, as has already 
been said, the conclisiqn arrived at was 
that the two years must be taken to date 
back from the actual date of adjudication, 
8. 63 not being controlled in this connec- 
tion by g. 28°(7). 2 

This also wad the view taken by, the 


Judicial OCommissioner of Sind in 
Official Receiver v. Tirathdas Mewaram (T) 
after an elaboyate discussion. . 
(11) 8 Ind. Cag. 1115; 6 N. L, R. 146. 
GR 23 Ind, Cep, 924 8 "en 5 
soe . * 
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In Sheo Nath Singh v. Munshi Ram (1Q) 
the point under discussion was not directly 
inissue but Piggott and Walsh, JJ , appear 
to have approved of Sankaranarayana 
Aiyarv. Alagirt Amar (5) no reference, 
however, being made to Piggott, J.'s clear 
decision in Jokhan Singhv. Deputy Com- 

' missioner, Fyzabad (12). The force of their 
approval is also somewhat reduced by 
remagks to be found in Hari Chand Rai v. 
Moti Ram (13) though here again this point 
was not directly in issue. 

This being the state of the case law on 
the point it is necessary to examine the 
Act itself which, it willbe seen is divided 
into various parts. 

Part II deals with “proceedings from 
act of insolvency to discharge" and is 
again divided into sub-heads s.28 appear- 
ing under the sub-head “Order of adjudiva- 
tion” aid after dealing with the vesting 
of the insolvent's property concludes with 
Bub s. 7 which runs:— 

"(7) An order of adjudication shall relate 
backtc, and take effect from, the date of 
the presentation ofthe petition on which 
it ia made." 

Section 58 isto be found in Part III 
"Administration of property" under the 
sub-heaq'Kffect of Insolvency on Antece- 
dent Transactions” and runs:= 

Section 53—'‘Any transfer of property 

ghall, if the transferor is adjudged insolvent 
within two years after the date of the 
transfer, be voidable as against the Receiver 
and may be annulled by the Court." 
. Jt has been contended that this section 
is based on's, 42 of the English Bankrupt- 
cy Act and should be construed according- 
ly. The Eaglish Act is, however, phrased 
sÓmewhat differently andes, 42 runs;— 
“Any settlement of property... esene. NOME 
Shall, if the settler becomes bankrüpt 
within two years after the date of the 
settlement, be void against the trustee in 
bankruptey sorrires "E He 
The language here is plain and clearly lays 
down that the terminus a quo is the 
becoming bankrupt. We have been asked 
to hold, however, that the intenjion of this 
Indian Legislature was ,to adopt the 
English rule and-that the expression 
“becomes bankrupt" and “is adjudged 

* insolvent” shéuld be treated as synonymous. 

It seems to me that to do thisewould be to 
: (13) 94 Ltd. Oas. 429; 48 A. &14; H ArT, J, 405; AN 
fof, 1930 All, 470, ga ae 
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transgress against the ordindry “canons of 
interpretation. Whatever the intention of 

the Indian Legislature may have been (and 

lam afraid that intention is not too ap- 
parent to me) we have to construe and * ^ 
interpret the actual words enacted and 
give them their ordinary meaning unless 
and until some other meaning can fairly 
and reasonably be deduced. As I have 
said this section appears under the sub- 
head dealing with the “effect of insolvency 
on antecedent transactions" which contains 
six sections, viz se. 51, 52, 53, 54,544 and 55, 
aud a reference to these will show that the ° 
Legislature has thought it expedient to fix 
the terminusa quo differently as occasion 
demanded. And some of these differentia- 
tions appear to be irrecọncilable with the 
claim that s. 28 (7) was intended to control 
the rest of the Act. Inss. 51 and52 the 
terminus a quo is fixed as the date of the 
admission of the petition and, beinga * 
departure from the rule contended for, this 

is comprehensible. 

In s. 54 a three months period of limitas 
tion is provided for the avoidance of the 
transfers referred to therefn, the time to 
date back from the date of the petition on 
which the transferor is adjudged insolvent» 

If, it was argued, s.28(7) controlled the 
other sections of the Act and by the 
doctrine of “relation back" the effect of the 
adjudigation wagto make everything dafe 
back tothedate ef the petition what was 
the necessity to enact Specifically that the’ 
three months limitation provided for here “eo 
was to haveefor its terminus a quo the date 
ofthe petition, It seemsto me that there ia* 
force in this contention. ° . 

Section 54A is irrelevant to the matter 
under consideration, but in s. 55 again thee 
Legislature has enacted a proviso which lays 
down that for the avoidance of the trgnsace 
tions mentioned in this section a limitation 
is fixed, the starting point being the date .° 
of the adjudication. Į . 

In view of these various starting points 
can it be definitely stated that by using the 
words “ adiydged insolvent" in s. 53it was 
intended thatthe terminus a quo for that ka 
section should by the” operation of the 
doctrine o£ “ rBlation back " as*enatted in 
8.,28 (7) bethe date of the petition. 

Under the English Law a ‘man becomes 
bankrupt when, he commits an 4& of banks 
ruptcy thus ‘rendering himself liable to ba 
adjudged or declared a bankrupt, and under 
the English Actthe Woctring or ction A. 

J ] . pa e . .* 


ao 


» 
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“ relation back " opèratès so as to make the 


act of bankruptcy (i. e, when a man be- 
comes bankrupt) the point from which the 


prescribed period of limitation is to run. 


e ing the proceedings, to evade 


In India the “ relation back " as provided 
for by 8.28 (7) refers only to the date of 
the presentation’ of the petition on which 
the order is made and not (except in cases 
covered by s.6 (f) to the acts of insolvency 
themselves as enumerated in the said sec- 
tion, 

Here then at the outset is a notable de- 
parture from the scheme of the English 
Bankruptcy Law. 

If it was the intention of the Indian Legis- 
lature to make s. 28 (7) control the rest 
of the Act the variations referred to in ss, 
51, 52 and the proviso to e. 55 are reconcil- 
able—being departures from the general 
scheme—but it does not appear possible to 


reconcile the language of s. 54, 


This section provides that the starting 
point for limitation shall be the date of the 
presentation of the petition on which the 
person referred to is adjudged insolvent. 
This is merely a sepetition of the provisions of 
s, 98 (7) though worded a, little differently, 
and there appears to be no reason why this 
fection should have been so worded ifs, 28 
(T) was to control the rest of the Ast, If by 
the operation of 8. 28 (7) the adjudication 
onder yas to take effect as though it had 
been made on the date of the presertation 
of the petition on which ft was made then 


there seems to be no reasen wify that fact 


should have been repeated here, * And 
again if it was neceseary to do do here then 
why wasit not soin 8.53 ? 


Further I find it dificult to see how a, 28 
47) could apply to and controls, 53 of the 


t, F . 
a fglly realise that thiseonstruetion may, 
at times, enable an insolvent, by prolong- 
_ the conse- 
quences of, 8. 53, but I do not think it justi» 
fiables to puta different meaning on the 
words for that reason. In any event the 
creditor and the receiver are.not left with- 
out a remedy. Though they,cahnot ayoid 
the transaction by Saving it arfnulled yndet 
this settion "they are still free to take pro- 
ceedings ‘under the ordinary law, vide 
Official Receiter of South Kanara v. Bastido 
Souza (9) *dnd possibly s. 4 would afford 
them assistance: After ¢ careful considera- 
tion of the authorities referred to” afd the 


, pigments advanced At tke Bar it. seems 


? 
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tome that the view taken by the High 
Court of Bombay is more in consonance 
with the correct interpretation of the sec- 
tions and I would, therefore, answer the 
question referred to us ín the negative. 


Tek Chand, J.—I have read the judg- 


ments prepared by the learned Chief - 


Justice and my brother Broadway and haye 
very little to add. 


After carefully considering the provisions 
of the Act, the relevant decisions of the 
various High Courts and the arguments 
addressed to us at the Bar, Lam of opinion 
that the point of time from which the 
period of two years prescribed in s. 53 of 
the Provincial Insolvency Act is to be count- 
ed is the date on which the order of ad- 
judication was passed and not the date on 
which the application to have the transferor 
declared insolvent was made, That sec- 
tion contains the substantive rule of bank- 
ruptcy law declaring certain kinds of trans- 
fers to be voidable as against the Receiver, 
and also fixes the period within which the 
transfer must have been made in order to 
come within the ambit of the rule. It is. 
the latter point alone with which we are 
concerned here, and it seems to me that the 
language used by the Legislature tq express 
its meaning is not open to any doubt. It is 
conceded that the words “if the transferor 
is adjudged insolvent within two years 
after the date of.the transfer "can only 
mean that the two years are to be calculat- 
ed backwards from the date on which the 
order ofadjudication was passed. Butit is 
contended that 8. 53 is to be readlalong with, 
and subject to cl, (7)of =. 28? in which 
itis provided that an order of adjudication 
shall relate back to,and take effect from, 
the date of the presentation of the petitioh 
on which it was made, It is urged that the 
corhbined effeet of the two sections is to 
push back the terminus a quo to the date 
of the presentation of the application, I 
cannot, however, ceg bow s. 28 can be at all 
broughtin to modify the point of tima 
specifically fixed by the Legislature in s. 
53 for counting the period. The former gee« 
tfon isintended te invalidate the debtor's 
dealings with the property during the period 
for which the petition to have him deelared 
insolvent remains pending, &nd provides 
that in the event of the proceBdings mates 
rialising inte an order of ‘adjudication, the 
title of the Receiver,shall “ relate back" ‘ta 
tlie date ofthe petition, Iteannot, in tha 
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&bsenceof express words to the contrary, 
be taken to control all other provisions of 
the Act, and certainly not s. 53, which in 
clear and explicit language states that it 
will be operative only if the transferor is 
adjudged insolvent within two years after 
the daie of the transfer, I have no doubt 


' that in order to attract the provisions of 


that section the critical datbis not the date 
from which the order of adjudication might, 
for cerlain other purposes, be deemed to,take 
effect, but the date on which the order 
itself came into existence. 

It should also be borne in mind that the 
partofs 53, which we ure construing fixes 
the period of limitation for the avoidance 
(subject to certain conditions) of voluntary 
transfers, and it is well settled canon of 
interpretation of Statutes, that a provision 
of this kind must be construed according to 
tbe exact and specific language used in the 
enactment. Such a restrictive provision 
ought not to be given an extended construc- 
tion, and itis not permissible to the Court 
to strain the wording with a view to bring 
in its purview transactions which are be- 
lieved to be within the reason of the Statute 
bat which are not covered by the phraseo- 
logy employed to express it, 


The rulings which take the contrary view. 


have (if I may say so with all respect) been 
unduly influenced by extraneous considera- 
tions and have paid greater regard to the 
principles of English Bankruptcy Law, on 
which the Indian Acts are undoubtedly 
based. Butit must not be forgotten that 
the Indian Legislature has departed from 
the English Statutes in several important 
particulars, and its Acts—particularly the 
Provincial Acts—are not mere servile copies 
of the former. In view of the fact that s. 
53 of Act V of 1920, and s. 36 of Act III of 
1907 which it replaced, are materially differ- 
ent from the corresponding provisions’ of 
the English Statute (8.42 of 4 & 5 Geo. V, 
0.58) lam not prepared to accept aa cor- 
rect the ratio decidendi .of the leading Mad- 
ras judgment in Sankaranarayana Aiyar 
v. Alagiri Agar (5) where Sadasiva Aiyar, 
J, observed that the "Indian Legislature 
in its Act of 1907 enacted» for the mofusstl 
did notintend to depart from the princi- 
ples ofend the reasons for the provisions made 
inthe English Bankruptcy Aet... 
excep} in matters of detail" As pointed 
out by Lord Sinh& in delivering the judg- 
ment of their Lordshiggof the Privy Ooun- 
glin the recent cane of Ramanagdi, Kuer 
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us. * 
v. Kalvanti Kuer (8) "where there is a posi 
tive enactment of the Indian Legislature 
the proper course is to examine the langu- 
age of that Statute and tc ascertain its pro- 
per meaning, uninfluenced by any consider- 
ation derived from the previous state of the 
law—or of the English Law*upon which it 
may by founded." 

. Nor am I pressed by the argumentum ab 
inconvenienti which seems to have influenc- 
ed the learned Judges of the Oalcutta High 
Court in Rakhal Chandra Purkait v. Sudh- 
indra Nath Bose (1) that if the section is 


construed according to its plain wording, 


it is likely to defeat the general policy of 
the Act and to lend itself to Mee 


‘by dishonest and litigious debtors. The 


danger is no doubt real, but the remedy 
lies with the Legislature which must, as 
observed by the learned Chief Justice, in- 
tervene to remove it. 

A great deal has been said about the ^ 
merits of the doctrine of "relation back," 
There is no gainsaying the fact that it ig 
a salutary provision of the law, but it must 
be remembered that even ig England, it is 
not now administered in all its original 
severity as embédied in 13 Eliz 7 and 
Legislation has been repeatedly undertaken, 
to limit its scope. Indeed an eminent 
English Judge, Lord Mansfield, has re- 
marked that the doctrine of the relation 
of the act of bankruptcy, is in all casts eka 
tremely hard, and án many shocking, and it 
is not to be carried further than we are 
compalled tocarry it:” (Coles v. Wright(14)]. ^e 

For the feregoing reasons Iam of opin! 
ion that the reference to the Full Bench’ 
must be answered in the negative. 

à. N. As Reference answered in the 

(14) (1811) 4 Taunt 198; 128 E, R S08, PMO S 


RANGOON HIGH COURT, ^" 
, Ori, Revision Ko. 374 or 1927, . 
: February 6,1928. " 


í Present:—Mr. Justice Carr. ** 
A. SOWDAGAR—Appiicsnt 
* versus : 

: * B.SHI—RgsPONDENT.* 

Civil Procedwre*Code Act V of 1908), 0, XXXVII; 
T. §—Surety for production of judgment-debtor—Ads 
judication of debtor, whaghtr rates as discharge 
4 surgiy—Application fon discharges Appearangg 4 

4 e * oo 
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16 i , GUBAN BAS p. AbMINISTRATOR-GENERAL, PURJAB, LAHORE, 


of debtor—Withdrawal of application Release of 


uid 
he adjudication of a judgment-debtor as an 
insolvent does.not release a surety who has under- 


ew taken to produce him whenever required until the 


decree is satisfied, from his lability to produce the 
debtor. ° 

Where a surety who had undertaken to produce a 
judgment-debtor whenever required applied under 
O. XXXVIII, r. 3, Civil Procedure Code, to|be dis- 
charged from his . suretyship and produced the 
udgment-debtor, but withdrew his application 
iene the decree-holder appeared : 

Held, that the surety was not discharged by the 
appearance of the yudgment-debtor. 

Mr, N.C. Sen, for the Applicant. 

JUDGMENT,.—The petitioner stood 
surety for the appearance of the defendant 
in Buit No. 390 of 1925 of ths Small 
Oause Court. He undertook to produce 
the defendant whenever required until any 
decree that might be passed against him 


was satisfied. M 
A decree was passed and petitioner then 


| applied under O. XXXVIII, r.3 to be dis- 


charged from his suretyship. Notices 
were issued to the decree-holder and the 
judgment-debtor and the latter appeared 
on several occasions. The decree-holder 
never appeared abali, Fipally on the 26th 
July, 1926, the petitioner withdrew his 
¢pplication for discharge. l 

There the matter rested until. August, 
1937, when the decree holder applied for 
execution of his decree, and notice was 
served on the petitioner. He objected and 
claimed that by producing the judgment- 


e dobtor before the Courton thé 26th July, 


1926, he had fulfilled his obligation ander 
the bond. (Incidentally it may be noted 
that it does not gppeaz that the judgment- 
debtor was present on that date.) A fur- 
er contention whs that the judgment. 
btor had been adjudicated insolvent and 
that thereby y bond had automatically 
scharged. 
bee J ee of the Small Oause Court 
“iisallowed the objections and petitioner 
now asks for revision of his order, . 

‘I can see no ground for supposing that 
the adjudication of the judgment-debtor 
releases the petitioner from his.undertak- 
ing to produce he, judgmentydebtor when, 
required and no aüthority has been cited 
to show thet it does. ee 

For the rest the argument is that on 
his application for discharge in 1926 and 
ùn the appearance of the, judgment-debtor 
in those proceedings the petitioner .was 
entitled under O. XXXVI, r. 3, to the 


: discharge of his bond, l agrea that he 
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was. But in fact he did not geta dis- 
charge. He withdrew his application and 
it was thereupon dismissed. That deci- 
sion was final and it cannot be contended 
now that petitioner gota discharge mere- 
ly by producing the judgment-debtor at 


that time. 


In my view the bond remains binding 
on the petitioner and as he cannot now 
produce the judgment-debtor he is liable 
to pay up the decree, 

The application is dismissed with costs, 

A N. As Application dismissed. 


i 


LAHORE HIGH COURT. 
Civin ASR ECU Petition No, 335 oF 
1927. 

April 20, 1928. 
Present:—Mr. Justice Addison, 
GURAN DAS—PziITION&K 


versus 
Tar ADMINISTRATOR-GENERAL, 
PUNJAB, LAHORE AND ANGTAER— 
RESPONDENTS. 

Administrator General's Act (III of 1018), s. 28, 
&co of—Advising Administrator-General*on pointa 
of law and fact, legality of. 

The High Oourt will not give instructions to the 
Administrator-General under s. 28 of the Ad- 
ministrator General's Act on disputed points of 
law and fact but will advise on such questions as 
advancement, management, change of investment and 
the like. » 

In re Samuel Marie Brebreton (1), In re Lakshmibat 
(e end In re Madras Doveton Trust Fund (8), refer- 
red to. E: N e 

Petition, under s. 28 of the Administrator 
General's Act (III of 1913), praying that 
the Administrator General be directed thas 
he should take step to get possession of 
the house in Lahore and hand it over to 
the petitioner, that he should deduct the 
value of the ornaments out of the assets of 
Musantmat Tara Devi in his hand, that he 
should take steps to *realize the household 
goods in Lahore house and hand it over 
to the petitioner, : 

Mr. Kahn Chand, for the Petitioner, 

Mr. C. H&Cardod Noad and Lala Durga 
Das, RB , for the Respondents. 

ORDER.—One Bishen Das died lefving 
him surviving a widow, Musgmmat Tara 
Davi, a daughter by that widow, and-also 
two sons bya  predeceased wife, The 
executors of*the WIH ¢oak out Probate but 
later tho administration of his estate wag 
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transferred to the Administrator-General. 
One of the sons has now moved this Court 
under s. 28 of the Administrator General's 
Act to give to the Administrator-Gen- 
eral special directions on three points. 
Notice was served on the widow and she 
‘also asked that he should be given 
special directions on another point in case 
this Oourt was prepared to give directions. 
Under the Will one house was to go to 
the sons and the other to the widow. “The 
widow isin possession of the Lahore house 
and the Administrator-General of the 
Gorakhpur house. According to the son 
the Lahore house is ancestral, and his case is 
that as the two sons and their father con- 
stituted a joint Hindu family at the time of 
the father's geath, the father had no power 
of disposition by Will with respect to the 
Lahore house, It is claimed, therefore, that 
the Administrator-General should be direct- 
ed to make over this house to the sons. 
It is not admitted by the widow that the 
Lahore house is ancestral. Obviously under 
s. 28 this Court can giveno directions in 
this matter. The question is one ofevidence 
and is adifficult one. 1t involves ques- 
tions which seriously affeet the rights of 
the parties under the Will This Court in 
my judgfhent should not advise on disputed 
points of law and fact under a. 28 of the 
Act but only on such questions as advance- 
ment, management, change of investments 
etc, In this connection In re Samuel Marie 
- Brebreton (1), In re Lakshmibai (2) and 
Inre Madras Doveton Trust Fund (3) might 
bereferred to. In these circumstances I 
refuse to give directions to the Administra- 
tor-General on this point. In my judg» 
mentit is a matter which should be decided 
byea suit. e 
Under the Will all the ornaments were to 
go to the surviving widow, except two 
pairs of karas, two chains and some rings, 
which were to go tothe sons. The soy has 
asked that the Administrator-General should 
be directed to recover from the widow the 
few ornaments bequeathed to the sons and 
hand them over to them. The widow, how 
ever,hasstatedthat alltheognaments, includ 
ing those bequeathed to the sons,were lost 
in a Rgilway accident and tHat, therefore, 
she was unable to hand over to thesons 
-those few ornaments which were bequeath- 
ed tothem. The value of thoseornaments 
D B. a 4 Ind. Deo. (N: g3 255, o A 
42 B. 038; 6 Ind, Dec. (N. B) 909, $ 
. ($8)18 M, 448; 6 Ind, Dec, (S, 8.) 858, . . 
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isin dispute. The widow is unable .to 
recover from the Railway the value of the 
ornaments lost. In these circumstancés in 
my judgment this matter also ought to 
be decided by & regular suit. It would 
appear thatthe sons would have to claim 
and prove the;value of the ornaments, while 
the question would also arise whether the 
widow was liable to make good the loss 
in the circumstances described. This also 
is not an easy matter and is noi one as to 
which Iam prepared to give directions 
ie 8.28 ofthe Administrator General's 
ct. 

The third request made by the son is that 
the Administrator. General should be directa 
ed to hand over to the son the furnitura 
inthe Lahorehouse, Under the Will this 
furniture was to go tothe widow. There 
is, therefore, nothing in this request, 

Similarly I &m not prepared to give any 
directions in the cess of the widow'a 
petition, 

Forthe reasons given I reject both the 
petitions, 


B. L Petitions rejected, 


rol 


RANGOON HIGH COU£R7. 
SrRoIAL Sxoonp OrviL ArbaaL No. 380 . 
. *or 1927, 
June 20, 1928, 
Presett:—Mr. Justice Brown, 
MA PU—DBEPENDANT—A PPRLLAXT 


* versus 
MAUNG NGO anp @THARG— PLAINTIFFS 
— RESPONDENTS, 


Burmese Buddhist Law—Sguåtter on Government 
. e 


land —Acquisitvon of lease during second marriage~ 
Land, whether payin or lettetpwa. 

Where a Burman wig was & squatter on Governa 
ment land obtained a lease of the same frofh the 
Government after his second marriage : 


Held, that the land was the lettetpwa property of, » j 


the second marriage and not his payin ty. [p 
18, col, 2] e iab payin property. [p 


Maung Shwe Tha v. Ma Waing (1) and Ma B 
v. Mt Sa U (2), refgrred to. 2 MS 


Mr. Kale, forthe Appellant, 

Mr..Maung Ni, for the Respondents. 

JUDGMENT.—The principal paint of 
contention sin this appeal is as fo whether 
a certain house site was t ttetpwa, 
property of tha appellant, Ma Py, and her 
deceased Rugband, .Maùng Po Myit, or 
whether it was the payin property of 
Maung Po Myit before be married Ma Pu 


The main facta bf theease are net now. . 


in «disPute, Maung Po Myit originale” 


18 . . : 


married one Ma Nyein Bin and the respond- 
ents to this appeal are the descendants 
of Po Myit by that marriage. Ma Nyein 
Bin died some 28 er 30 years ago. The 
land:in suit is a small piece of village 
land. During*her lifetime, Ma Nyein Bin 
lived on this land with Maung Po Myit 
and they had a house on the land. After 
Ma Nyein Bin's death, a fire took place 
in the village which burnt the house down. 
Before the oceurrence ofthe fire, Po Myit 
had married the appellant Ma Pu. 
After the fire, on the z3rd of May, 1905, 
Maung Po Myit obtained a lease of the land 
from Government and he was holding the 
land under that lease until his death. 

The trial Oourt held that on these facts 
the house site must be held to be the 
lettetpwa property of the second marriage. 
The house on the site was built during the 
second marriage and itisnot disputed that 
that has rightly been treated as lettetpwa 
of that marriage. 

The District Court on appeal held on 
the authority pf Maung ShweTha v. Ma 
Waing (1), that although the lease was 
taken out by Po Myit dufing his eoverture 


-with Ma Pu, the property whichhe then 


obtained in the land was in faqt the same 
as the property he had beforehand in the 
fend although in another form and that, 
erefore, it must be treated as payig of the 
second marriage. . 
The question for decisipn im Maung Shwe 
Tha's case (1) had reference to partition of 


“property on divorce. The question in the 
2 Wee case is as to 


e rival claims to in- 
eritance of the children by the first mar- 
riage and the widow of the second marriage. 


* In the case of Ma Ba Wev. Mi SaU (2) a 
*husband had during the existence of a 


gevohd marriage purchased property with 
money he had brought to the marriage, It 


° was held that the presumption was that 


propertyewhich changed its character dur- 
ingthe marriage had become lettetpwa of 
that marriage and the property which had 
‘been purchased was found-to, be the let- 
tetpwa of'the*mecond reso: z- D 

lt that case bé followed, then it would 
seem Clear the property in the case must be 
treated às lettelpwa ofthe marriage with 
Ma Pu. ‘Phe facts of this case can be 
distinguished from the facta in Maung Shwe 
Tha's case (1). ` In Shwe Tha'& cage g Ma 
Waing inherited dand jointly with her 


< © (1) 70 Tad, Cas, 502; 11 L. B. R, 48. : 
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brother and purchased half of the land from 
her brother with money of her own which 
was her payin property. It was held that 
this was amerechange of form of her pro- 
perty and did not change its character. It 
is difficult, however, in this case to say that 


there was merely a change of form of the ' 


property in the*house site. Prior to the 
issue of the lease, Po Myit was merely oc- 
cupying the land as a squatterand although 
he had the right to retain possession against 
anyone other than the real owner, i. e., 
Government, hehad no title to the land and 
was liable to eviction by Government at 
anytime. On his acquiring the lease, his 
legal position was entirely changed. Pro- 
vided he complied with the conditions of 
the lease, he had a complet’ title to the 
land during its subsistence and was not 
liable to eviction by Government or by 
anyone else, It is probable that the 
lease was given to him partly at any rate 
because he had been on the land before, 
but in obtaining thelease, he did far more 
than merely change the form ofhis pro- 
perty. ln place of the insecure position of 
a mere squatter, he obtained the legal 
rights ofa lessee and ,although he pre- 
sumably obtained this lease in part on 
account of bis previous possession, he had 
no legal claim to the lease on account 
of that previous posseasion and itis im- 
possible to say now that that was the only 
consideration which led the Deputy Oom- 
missioner to grant theleaseto him. He 
obtained the lease whilst married to Ma Pu 
and I think it must be presumed in the 
circumstances that the lesse was ob- 
fained by their joint skill and industry. 
In my opinion, therefore, the rights sub- 
sisting in the sand at the time of Po Myft's 
deafh must be held to have been the 
lettetpwa property of the marriage of Po 
Myit and Ma Pu. The children by the 
former marriage were, therefore, entitled to 
one-eighth only of,the site and not three- 
fourths as granted by the District Court. 
The only other question raised in this 
appealisas to costs. The decree of the trial 
"Court was appasently not in accordance 
witheits judgment. A fresh decree will 


now haveto be drawn up and this can, 


therefore, be rectified. 


I set abide the decree of thé District Court’ 


and restore the decree' of the trial Court’ 
directing dhat the defendant-appellant M 
Pu deliver one-eighth’ of the house sie 
or «Re, 82-0 «to the plaintifle-sedpondeats 
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and the value of one-eighth of the house 
Rs. 50. In the circumstances, the plaintiffs 
having been only partially successful in 
the trial Court, tha parties in that Court 
will each bear their own costs, but as the 
decree of the trial Oourt has now been in 
substance restored, the costs of the defend- 
ant-appellant in this Qourt and in the 
District Oourt will be borne by the plaint- 
iffs-fespondenta. 


A. N. A, Decree set aside. 


CALCUTTA HIGH COURT. 
APPEALS FROM APPBRLLATR Drorugs Nos. 1631 
AND 1632 or 1825. 

May 15, 1928. 

Present:—Sir George Claus Rankin, KT., 
Ohief Justice, and Justice Sir Charu 
Ohunder Ghose, Kr. 

RAM CHANDRA SAHA AND OTHERS 
— DiFENDANTS—APPELLANTS 


veraua 
LAKSHMI KANTA SAHA AND OTHERS 
—PLAINTIFFS—ÉHBSPONDBNTS. 

Oo-sharers—Haclusive possession by one co-sharer— 
Possession not hostule—Right to claim joint khas pos 
gestion. 

A co-sharer is not entitled to a dearee for joint 
khas possession against another co-sharer who is in 
possession ofa portion of the joint land, where the 
possession of the latter is not hostile and is not in- 
Consistent with joint ownership. (p. 20, col. 2; p. 21, 
col. 1. 

edd Madhab Banerjee v. Soy Kishen Mookerjee 
(1), followed. ° 
. Appeal against a decision of the Sub- 
ordinate Judge, Third Court, Tippera, 
dated the 21s& March, 1925, reversing that 
of the Mumif, Third Oourt, Brahmanberia, 
dated the 21st December, 1923, ei 

Mr, Atul Chandra, Gupta and Babu Nri- 


: pendra Chandra Das, for the Appellants, 


Babus Jogesh Chandra Roy, Ustndra 
Kumar Ray and Bhagirah Chandra Bas, 
for the Respondents. 

JUDGMENT. e 

C. C. Ghose, J.—Jn these appeals the 
defendants Nos. 1, 2and 3 are the appellants 
before this . Court. The plaintitfs in the 
two suits out of which these sppeals have 
arisen and the defendant No.' l are cð- 
sharers in respect of the lands im suit. 
These lands were formerly in the.occupa- 
tion ofcertain tenants, The latteraban- 
doned their holdings and repudiated their 
tenancies. It is*alleged that, during the 
settlemert operationsin the Digtrict where 
the lands are situate, the defendant No.'l 
got his Hgme-reaorded aa purahaser bi the 
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holdings, The Record of Rights was finally 


published on the 20th October, 1919. The 
plaintiffs contend that the holdings being: 


non-transferable without the consent of ~” 


the landlords, the defendant No. 1 acquired 
no rights whatsoever as against the plaint- 
iffs, and in the events that have happened: 
the plaintiffs are entitled to joint: khas 
possession of the lands in accordance with 
their shares. The two other defendants 
are'other co-sharer landlords of the hold- 
ingsin question. On behalf of the defend- 
ant No. l, who is the principal defendant, 
it was alleged thatthe holdings in ques- 
tion were homestead lands which had been 
held by tenants from time immemorial at 
fixed rents and in enjoyment of permanent 
transferable rights. It was further alleged 
that the defendant No. 1 after his pur- 
chase of these homestead lands had pose 


sessed the same, building pucca structures * 


and making various improvements, and 
thatin the circumstances the plaintiffs 


were merely entitled to receiverentto the . 


extent of their shares (which the defends 
ant had always been willitg to pay) and 
could not recover ‘joint khas possession of 
any portion of the lands, The defendant 
further stated that the plaintiffs were in’ 
possession of similar lands acquired from 
former tenants within the joint taluk with- 
out payment of yent to the defendant ard 
that this suit was not maintainable so 
long asthe properties remained unparti- 
tioned. i < 

The first Oourt found that the lands ir 
question were homestead lands and that 
the principal defendant No. 1 after his 
purchase had built puoca structures on 
the lands, constructed walls and raised 
the level of the lands at the expenditure 
of considerable sams of money. It was 
also found that the plaintiffs and the de- 
fendant No. 1 had i 
purchased thé holdings of the tenant with* 
in their foint taluk and had separately 
possessed these lands. It was further 
found that thélands in suit were transfer- 
able, holdings, that thé transfers in favour 
of the defendant No. 1* were valid and 
had" been.recggnized by the plaintiffs who 
were some of the landlords, In fhe course 
of his judgment the learned Mhinsif observ- 
ed as follows: —"I am,vonvinced that after 
the puroha&e ôf thè homesteads in suit by 
thedéfen'dant No. 1, the plaintiffs allowed 
him to possess them 
improvements for 


his, xesidenca just epa 


“peacefully ami make . 


in many instanceg. ° 


b3 
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defendant No.l allowed the plaintiffs to 
possess their purchased lands. So long 
“the parties -wereon good terms there was 
no difficulty.” The learned Munsif, there- 
fore, dismissed the plaintiffs’ suits, holding 
that the same were not maintainable. On 
appeal by the plaintiffs, the lower Appel- 
late Court held, reversing the judgment 
of the first Court, that the holdings in 
question were not mokarrari, that there 
had been no recognition on the part of 
the plaintiffs of the transfers in favour of 
the defendant No. 1, that there was no 
evidence of the erection of pucca structures 
tothe knowledge of the plaintifis and that 
onthe abandonment or the holdings in 
question by the tenants all the co sharer 
landlords were entitledto the possession 
ef the lands propertionate to their shares, 
The lower Appellate Court held that the 
plaintiffs were entitled to joint khas posses- 
sion of the lands in proportion to their 
respective shares. 
As faras I can make out from the judg- 
ment of the lower Appellate Oourt, the 
. finding of the Munsif as regards the trans- 
ferability of the holdings in question has 
not been reversed on appeal. There is no 
doubt that it has been laid down in this 
Court in a series of cases that und&r the law 
as it stood before the passing of the Transfer 
of Property Act, tenancjes, whether of 
homestead lands or of agricultural lands, 
were not transferable in the absence ofa 
custom to the contrary ofan expresg con- 
tract to that effect; but there .have always 
“been exceptions to this rule and in the 
case of Benee Madhub Banerjee v. Joy 
Kishen Mookerjee (1). Peacock, O. J. 
eobserved thatifone man granted a tenure 
eto another for the purpose of living upon 
the lgnd, that tenure in the absence of the 
evidence tothe contrary was assignable. 


* The same view was also taken in the case 


“bt Doorga, Pershadv. Sookul‘Brindaban (2). 
But inthis case,as I have said, there isa 
clear finding that the holdings in question 
were and are transferable and jt is unneces- 
sary to discus this point furtller. 

The next question in whetlfer in the cift- 
cumstances of this case therg hag been such 
an ouster of the plaintiffs as to entitle 
them to maintain suits of this description 
and to asli? for a decree for joint “khas pos- 

'mession. Aslread the'jud&méónts of the 
two Courts below yo hostile titl has ever 


15 W. R, 274; 7 B, L., R, 158. 
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béen set up by the defendant No. 1; his posi- 
tion, as I understand, is this:—In the taluk 
owned jointly by the plaintiffs and the 
defendants there are verious plots of land 
which were formerly in the occupation of 
tenants but which have been abandoned 
by them; some of these plots have been * 
taken possession*of by the plaintiffs; no ob- 
jection was ever raised to the plaintifíq pos- 
sessing these lands separately and there 
ought not, therefore, to be any objeotion to 
the defendant No. 1 possessing certain 
other lands which were abandoned by the 
original tenants thereof. In these cir- 
cumstances the defendant No. 1 contends 
that the mere fact of occupation by him 
of the holdings in question does not neces- 
sarily constitute an ouster of other co- 
sharers nor does it entitle the latter to a 
deeree for joint khas possession; in other 
words, the defendant No. 1 contends that 
his occupation of the holdings in dis- 
pute inthe circumstances of this case is 
not inconsistent with joint ownership. 
The position is according to him some- 
what analogous to the case of a tenancy- 
in-common where each tenantis allowed, 
for purposes of mutual convenience, to 
remain solely andseverally seized of certain 
plots within the ambit of the joint pro» 
perty and where his co-tenants are not 
in control or possession of the said plots. 
I am of opinion that this contention is 
well founded and ought to be given 
effect to. This case is on all fours with the 
case of Basanta Kumari Dasya v. Mohesh 
Chandra Shaha (3) where it was observed 
as follows:—'‘Where a co-sharer is in sole 
cecupation of a portion of the joint pro~ 
perty, for instance, by huilding, or by carry» 
ing on cultivation on it, the other co-sharets 
are i$ that extent excluded from i 
any use of that particular portion, asit is 
difficult to see how two different co- 
shareys canat the same time build upon 
or oarry onoultivation on one and the 
same piece ofland. If, however, the sole 
occupation of one co owner in this manner 
constitutes ouster of the other co-owners, 
then in every case the occupation by the 
co-owners Sf the lands in their respective 
possession would constitute an ouster of 
each other and this certainly cannot be 
held. 'Ouster' must, therefore, mean dis- e 
possession pf one co-sherer by ahotber 
where a hostile titjg is set up by ihe latter 


(3) 2f Il, Cas, 621; 18 0, W, N. 328, 
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ond where the ogoupation of the latter ig 
not consistent with joint ownership.” 
respectfully agree with what was laid 
down in the above case and, in my opinion, 
onthe facts found in this case and 
specially in view -of the fact that the 
title of the plaintiffs has always been ad- 
mitted, no valid reason has been assigned 
or can be assigned for the passing of a 
decree in favour of the plaintiffs for joint 
khag possession. In law, such a decree 
could not in the circumstances of this 
case have been passed and I would, there- 
fore, set aside the judgment of the lower 
Appellate Court, restere the judgment of 
the first Oourt and allow the appeals with 
costs both in this Court and in the lower 
Appellate Court. 


Rankin, C. J.—I agree. 
A. N.A, Appeal allowed, 


RANGOON HIGH COURT. 
Sgooxp Orvit APPBAL No. 131 or 1927. 
January 31, 1928. 
Present:—Mr. Justice Pratt. 
MAUNG OHIT SU—APPBLLANT 


versus 
MAUNG SAN GYAW-—RESPONDRNT. 

Oivil Procedure Code (Act V of 1908), s. 108—Suit 
to declare award void and tg recover money paid 
thereunder, whether suit of Smqll Cause nature— 
Second appeal—Contract Act (IX of 1872), ss. 16, 28 
78—Suit for recovery of money paid to compound 
non-compoundable offence—Agreement against public 
policy—Mere fear of criminal prosecution, whether 
amounts to coewcion. 

A suitfor a declaration thatan award was vojd 
and for recovery of the sum paid thereunder is nota 
guit of a Small Cause nature. [p. 21, col. 2.] 

Ramachandraiyar v. Mir Muhammad Noorulla Sahib 
(1), distinguished. e 

À voluntary payment made to compound a ngn- 
compoundable offence cannot be recovered by suit. [p. 
32, col 1. 

Mere A of punishment in a criminal cagẹ does 
not amount to undue influence, much less to co- 
ercion. [ibid.] t i . 

Amjadnessa Bibi v. Rahim Bakash Sikdar (2), relied 
on, E 

Mr. Sanyal, for the Appellant. 

Mr. Day, for the Respondent. . 

JUDGMENT.—Plaintiff, Mating e Chit 
Bu, sued for a declaration that an award 
made by arbitrators for re-payment of 
‘Rs. 150 was vdid, and for recovery of that 
sum paid by him to compound the criminal 
proceedings against his son together with 

P . 


. 
me e’ P e 
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Rs, 12-§ being coats incurred in the previous 
suit to enforce the award, Which was with. 


rawn. . 
The trial Court granted plaintiff a decree, 
On appeal the District Court held that the 

money was paid under an illegal and void “” 
contract to compound a non-compoundable 
offence and that both parties being in pari 
delicto 8.23 of the Contract Aet applied, 
and the money was irrecoverable, ` 

On appeal the Advocate for defendant has 
taken the preliminary point that the appeal 
does not lie since the claim for recovery 
of money is of a Small Cause nature. 

It is contended that the defendant had 
never objected to the cancellation of the. 
award and did not appeal on that ground, 
therefore, inthis appeal the only matter 
in issue isone of a Small Oause nature 
and no appeal lies. ` 

A reference tothe memorandum of appeal 
shows, however, that the whole decree was 
‘appealed against in the District Oourt. 

Itis argued further that plaintiff could 
have obtained all the relief he sought 
without asking for a declaratory decree and 
that, therefore, the addition of a prayer 
fora declaration did nottake the suit out 
of the class of Small Cause suits. 

The case of Ramachandraiyar v. Mir 
Muhammad Noorulla Sahib (1), where a 
Full Bench of the Madras High Court held 
that plaintiff could have obteined all the 
relief he sought without asking for *& 
declaration and that, therefore, the addi- 
tion of a prayer fora declaration did not 
prevert the suit from being of a Small 
Oause nature, was quoted as an authority,’ 

In the present case, however, the existence * 
of the award made it impossible for plaint- 
iff to sue for return of the money, which 
was thesubject ofthe award except bye 
enforcement of the award or after setting e 
it aside. So long as the award wsp in 
existence he could not sue for the return 
of the money and ignore the award. m 

He first, sued to enforce the ayard and 
when the validity of the award was'challeng- 
ed withdrew thai suit with permission and 
filed a fresh siit to deelare the award void 
and for recóvézy of the money which form- 
ed the subject *of the award. 

He'could.not, have recovered his Money 
without getting the award set aside, a fact 
which differentiates the preseñt case from 
theeMadras case cited, .° °e 

(D 30,M.J01 1M. È T. 314; 16 M. 
(F. B). 


L. J. 477 
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The appealis based on “grounds 
which bring it withinthe purview s s. 100 
ofthe Oivil Procedure Oode, and I hold 
‘that it lies. , 

The facts are that plaintiff paid defend- 
‘ant & sum of Rs. 150 to obtain the release 
of his son who was in custody on a charge 
‘of kidnapping, ' 

It is argued on behalf of plaintiff that the 
money was paid under coercion to prevent 
his (plaintiff's) son being convicted and 
that under s. 72 of the Contract Act 
appellant wes entitled to recover it. 

The case, therefore, resolves simply into 
the question whether, asa matter of fact 
the Rs, 150 was paid to defendant under 
coercion. 

Plaintiff certainly stated in evidence that 
defendant told him in the presence of 
Maung Tha Hlwa to pay Rs. 150 for the 
release of hisson and the settlement of 
the case. His son was at that time in 
custody. 

None of his witnesses corroborated his 
statement as to defendant making the 
demand. 

Maung Tha Hiwa examined as a witness 
for the defence stated that it was plaintiff 
who took the initiative and asked him to 
arrange a settlement, 

It is not proved that any pressuré was put 
on plaintiff to make the payment with a 
view 4 procuring his son's re]sase. 

The faatthat hisson was ‘in custody on 
f criminal charge and that he egnsequently 
niade an attempt to settle & non-com pqund- 
able case out of Court by a mongy payment 
to defendant can by no manner of means be 
construed as coereion. ° : 

As laid down by,a Bench of the Calcutta 

igh Court in Amjadnessa Bibiv. Rahim 
Bakash Sikdar (2) mere fear of punishment 
in a priminal case doeg not amount to 
undué influence, much less to coercion 

All the circumstances indicate that the 
“payment was quite voluntary and in all 
probability on plaintiff's own initiative, 

Plaintiff was not entitled to recover 
money paid under an agredment which 
was opposed to,publie policy,ndr is there 
any reason why heghould obtain his qostd 
in the previous suit. s : 

Tbe appealis dismissed with costs. 

A. N. A. A Appeal dismissed, ` 

o 3 Ind. Qt, 713; 42 €), 286; 19.0. W. N. 383, $1 
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MADRAS HIGH COURT. 
Szconp Oivit Apprars Nos, 1779 AND 1905 
oF 1925, 

September 22, 1997. 

Present :— Mr. Justice Srinivasa Ayyangar 
and Mr. Justice Anantakrishna Ayyar. 

Ix S. A. No. 1779 or 1925. 
PASUNGILIA PILLAI—DEFENDANT 
No. 1—AÀ PPBLLANT 


* versus 
ISAKKIMUTHU PILLAI AND OTHRR&— 
PrAmIEP AND DmrENDANTS Nos, 2 To 7— 

RESPONDENTS 
. IN S. A. No. 1905 or 1925. 
ULAGAMMAL-DzrEeNDaNT No. 2— 
APPELLANT 


versus 
ISAKKIMUTHU PILLAI AND ANOTHZR— 
PLAINTIFES AND DHERNDANT No. 1— 
RESPONDENTS. 

Construction of deeds—Will or settlement—Prinet« 

ples of construction. 

considering whether a document isa Will or 
settlement, the name given to the document should 
not be taken to be conclusive of its real legal 
nature though ordinarily, and in the first instance, 
Courts should start the inquiry on the assumption 
that the p really meant to effect a transaction 
ofthe kind which the name that he gives to the 
document would indicate. . 28, col. 1. 

The executant of a deed styled it as a deed of 
settlement and its preamble ran as follows:—‘I 
thought that Ishould make some arrangement in 
respect of my properties after my lifetine and I 
have now made the following settlement of my 
properties," There were certain definite disposi- 
tions in the document which were ofan ambulatory 
nature, and no partigular disposition which was 
intended to take effect" in presenti. Regarded asa 
settlement many of the directions in the document 
could not be possible of being given effect to, but 
regarded as a Will, there would have been no 
difficulty whatever in carrying out the intentiens of 
the maker of the instrument in any matter: 

Held, on & consideration of the above and other 
ciréumstances, that the document was really a Will 
and not a deed of settlement. [p. 26, col. 2.] 

Second appeals against a decree of thé 
Distriet Court, Tinnevelly, in Appeal Suits 
Nog 119 and 352 of 1924, preferred against 
that of the Court of the Additional 
Subordinate Judge, Tinnevelly, in Original 
Suit No. 40 of 1920. 


Messrs. B. Sitarama Rao and S, Rama-' 


sawmi Ayyar, for the Appellant, 

Messrs. K. V. Venkata Subramani Iyer, 
Ss Varadachariar, 8. S. V. Venugopala 
Chettiay, © Rama Swami Iyer and T. 
Nallasivam Pilldi, for the Respondent., 


JUDGMENT. , 
Srinivasa Ayyangar, dJ.—The 
question that has been argued in these 


Segond appeals: bearg almost 6xelusively - 
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on the construation of a document bear- 
ing date the z5th June, 1908, and marked 
as Ex. Ain the case, The question is 
. Whether, having regard to the terms of the 
document and the various clauses therein 
it must be held as ,& document made by 
the executant to have operation inter vivos 
and immediately and, therefore, irrevoc- 
: Bbleinits nature, or whether it was of an 
ambulatory character being merely a testa- 
mentary document and, therefore, revocable, 
We Heard arguments at great length on 
both sides. We have also carefully*con- 
sidered allthe terms and clauses in the 
document, the original of which is in the 
Tamil language and character. Itmay at 
once bestated that the solution of the 
question is not entirely free from difficulty 
but atthe same time we can only do the 
best and arrive at the conclusion that 
appears to be the most reasonable, having 
regard notonly to the termsof the document, 
but to all the circumstances in which the 
document was broughtabout. After having 
carefully and anxiously considered the 
argumentson both sides we have come to 
the conclusion that the document is of a 
temporary character. We are aware that 
in this respect we differ from the conclu- 
sion arrived atby both the lower Courts; but 
in arriving at the conclusion we have not 
omitted °to take into consideration any 
matter to which our attention has been 
drawn by thetwo learned gentlemen who 
argued the case on behalf. of the respond- 
ents or any of the arguments put forward 
by them. | 

The first thing to be observed in connec- 
tion with euch questions is undoubtedly 
that the entire document should be con- 
sidered and not merely particular wordg, 
terms, or even clauses. No doubt, this 
bas to be done in the light of the surround- 
ing circumstances to which we shallepre- 
sently advert. With regard to such ques- 
tions the argument has often been put 
forward in this case as well as in similar 
cases which have come up before Courts 
of Law that the name by which the instru- 
ment iscalled by the maker must be 
borne in mind andshould notlightly be 
brushed aside. That is, undobtedly sa 
With regard to this . Varadachariar 
bas called our attention to the observations 
of the learned Judges in the case of 
Mahadeva Iyer v. Sankarasubramania Iyer 
(1). ‘Phere the learned Judges have in- 


a 18 M. 1, J. 400;4 M.L. T, 103, 
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apecially*in the document whick compels, 
the Court to adopt or come to the conolu« 
sion that it is substantially a document 
ofa different kind to that which it calls 
itself, by no such conclusion should be 
accepted. That would undoubtedly be so. 
In this caseit is,no doubt, true that the 
document is called by the makera deed 
of settlement. As against this there is, 
however, this other feature or circumstance, 
namely, that it is not adeed executed by 
the *maker in favour of any particular 
person. Though, no doubt, the fact that 
it is called a deed of settlement has to be 
borne in mind, at the same time the 
particular feature in this document that 
if is not and does not purport to be 
executed in favour of any particular in- 
dividual cannot be neglected from con- 
sideration and must be borne in’: mindin 
arriving ata conclusion. It is common 
knowledge that nearly all, if not all, docu- 
ments probably without a single excep- 
tion, executed by persons with the inten- 
tion that they should come into operation 
immediately or documents containing dis- 
positions madeor purported to be made 
inter vivos always happen to bein favour 
of certain particular defined persons. 
Even a Will—I have seen numerous cases— 
often conres to be executed probably in 
accordance with this practice in favour 
of some particular individual.. But, 
generally speaking, it is a testamentary 
document that comes to be made not 
in favour “of «particular persons but 
merely for the purpose of effecting the. 
dispositions therein contained. ? 

The next consideration «with regard to 
this document has reference tothe use 
of the words ‘now’ or at once’ and other, 
words which are undoubtedly apt words, 
for the purpose of, indicating a document 
intended to take effect immediately cf an 
instrument by which a disposition of pro- 


perty inter vivos is purported. No doubt. 


if the use of such words—and subh words 
are used in two or three places in the docu- 
ment—stood &lone that would lend a con- 
siderable sifangth and support to the 
view’ taken bythe lower (Jourts. But there 
is as*against this in this documené the 
distinct éxpréssion that the dispositions 
amd direetions contemplated by this docu- 
ment should take effect only, after the 
lifetime of.the makbr, It is translated 
in the translation made by the officer 94 


và 


© the Court as follows: “I thought that I 


&hould make some arrangement in respect 
of my properties after my lifetime.” 
‘The next point for consideration with 
regard to this document is that it is 
shown to have been made by the execu- 
tant just a few days before he actually 
made what is.alleged to be an adoption 
by him of the first defendant-appellant 
in Second Appeal No. 1779 of 1925. The 
learned Vakil for the respondent strongly 
relied upon this circumstance as calcu- 
lated to indicate that the' real intention 
of the maker of the instrument must 
have been that it shouldtake effect inter 
vivos and having regard to the ciroum- 
stances he could not have merely con- 
templated as testamentary document. We 
were strongly impressed by this argu- 
ment, but at the same time because the 
maker of the instrument was making the 
arrangements at that time, that is, a 
few days before he was making, let us 
say for the purpose of the present dis- 
cussion, an actual adoption, it does not 
follow that the form he went through 
for the purpose was necessarily a docu- 
ment which wotld have effect immediately. 
The sufficiency in the minds of ordinary 
persons in such circumstances of a mere 
testamentary documentis shown as in the 
case of Lakshmi v. Subramanya (2)* Ordinari- 
ly speaking, if a person who was about to 
male en adoption wished make disposi- 
tions or give directions which would not 
only be regarded as satisfagory by all 
parties concerned in thé adoption to be 
made but alsoas binding on himself then 
mo doubt the suitable form would be a 
document which “will Have effect inter vivos. 
But there is no reason necessarily to sup- 
«pose that the person who was making the 
jnstrument intended thereby to bind him- 
Belf also permanently ; and if the circum- 
stances of the case were such that by indi- 
eating the dispositions in & testamentary 
"Hoeument,he would be satisfying the par- 
ties who may be regarded as concerned in 
the adoption, then there is no reason to sup- 
e why the latter form sbéujd not have 
een regarded also as suitables * |, 4, 


Then passing on*to the properties which 
are thé’ subject-matter dealt with in the 
document, there is, no doubt, a schedulein 
the document specifying the various pro- 
perties. One conclusive, test.as to whether 


(2) 13 M, 490; 4 Ind, Deg, (N. a.) 691, — * * 
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in such cases the document was intended to 
take effect inter vivos or not, would be to see 
whether any irrevocable interest is thereby 
created immediately in favour of some 
other person. Undoubtedly the question 
ean arise only in respect of documents 
where the property is direéted to go to the 
donee after the death of the maker of the 
instrument, 
speaks only from the death ofthe testator, 
the disposition could only begin to, take 
effect from that time. But a disposition 
in presenti can be made vesting property in 
a third person on the death of the maker 
of the instrument, the distinction being 
that the interest in the latter case, though 
it comes into possession after the death of 
themaker vests immediately. It may also 
he useful in connection with such a ques- 
tionto consider whether the interest that the 
maker of the instrument reserves to himself 
should be regarded as reserved or retained 
by virtueof the instrument itself or merely 
by reason of there not having been any dis- 
position of the property. With regard to 
this the document had these provisions: 
Though, as already stated, there is a sche- 
dule of properties given in the document, 
still when it comes to & question of the 
properties to be taken by the wife of the 
maker of the instrument, it is mot pnly the 
properties described in schedule us also 
all his further acquired properties. It can- 
not be argued that by an instrument operat- 
ing inter vivos or ea deed of settlement, a 
person can validly dispose of even property 
which had not been acquired by him at the 
timeor that he could give directions with 
regard to his future acquired property. 
We must, therefore, also take it that bav- 
ing regard to this feature alone of the docu- 
ment it must be conceded that such a pro- 
vision is more consistent with the document 
being of a testamentary character than with 
its*being a settlement. But this could not 
be really regarded as conclusive of the mat- 
ter begause there may be cases of real set- 
tlements in which the settlers have by ig- 
norance or otherwise sought to deal with 
the property to be thereafter.acquired by 
them. However, in this case there is the 
ftrther circumstance that when he speaks of 
his owa enjoyment of the properties during 
the rest of his life he lays down no limita- 
tions whatever over his power of enjoyment 
or disposal, but that soon aftér his death 
when the property is directed to be ‘taken 
and enjoyed by hie,wife, it is direeted that 

e * e 


In the case of a Will, as it ' 
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she should enjoy it without making any 
Blienations, The sentence translated runs 
thus: “ After my lifetime my wife should 
without making any alienations enjoy the 
said undermentioned properties now in 
existence as well as the properties to be 
acquired by me thereafter.” The sentence 
previous to this runs thus: “The under- 


"mentioned properties worth Rs. 1,900 be- 


longing to me should continue to be in my 
enjoyment as they areat present." The 
translation of this clause, however, is not 
altogether satisfactory. The clause in T&mil 
ie: “En sothukal eppozuthu en anubave- 
thilirintha varugarapatiye inimelum irunthu 
varavendiathu", and this clause is im- 
mediately succeeded by the other olause 
where his wife is directed to enjoy the pro- 
perty without any power of  alienation. 
Thesa two clauses taken in juxtaposition 
would seem undoubtedly to indicate that 
at any rate his intention was clear that dur- 
ing his own lifetime he contemplated no 
limitations whatever on his powers in res- 
pect of the property. No other construc- 
tion in the face of these two clauses could be 


regarded as reasonable. It is also signifi-: 


cant, though nothing finally turns on it, 
that he is contemplated to be in possession 
and enjoyment of the property for the rest 
of his life not by reason of this instrument 
or any “interest, newly carved by it but 
because heis the absolute owner of property 
which it isindicated he will continue to be 
for the rest of hia life. Ji, therefore, on a 
proper consideration of these two clauses 
it should follow that under this instrument 
he contemplated having absolute powers 
of disposition over the property during the 
reat of his l#fe, it must be regarded as abso- 
lutely inconsistent with any ulterior interest 
by way of remainder having been carved out 
of the property there and then vested 
in the legatees or donees, If it were a 
Will no such difficulty could possibly 
arise, because, as a Willspeaks only from 
the death of a person, if certain proper- 
ties which are given even by way of 
specific legacies cease to exist or form 
part of his, estate at the date of the 
death it follows merely they will not 
take effect. No doubt yas wna pointed 
out vary properly by Mr. Wenkgtasub- 
Tamaniam, the learned Oóunsel for the 
respondent, there is in the same clause 
reference to*the fact that the properties 
undefmentioned,-that is in the schedule, 
should be enjoyed without power of aliena- 
* ° . . . . 
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tion by hia wife aftér his death. “The 
learned Oéunsel argued that if the maker 
of the instrument contemplated his hav- 
ing powers of disposition during the rest 
of his life over the property. he could 
not at the same time have referred to 
these properties being taken and enjoyed 
without power of alienation by his wife 
after his death and from such a pro- 
vision a limitation on his own powers 
of dispositjon during the rest of hia 
life might also necessarily be implied, 
There is considerable force in that argu- 
ment. But the argument would be geen 
not to be so insuperable if the docu- 
ment is looked at as a testamentary docu- 
ment, No doubt, at the time a person 
makes a Will he refers to the properties 
at the time in his possession and he 
makes also dispositions of the property 
and in doing so he may lay limitations 
with regard to the powers of particular 
legatees. All the provisions of that charac- 
ter, therefore, a testator is including in 
a Will must be regarded as being under- 
laid by the supposition that these pro- 
perties continue to form part of his 
estate at his death. As «ll clauses of 
a similar character in a Will must 
be regarded as proceeding only 
on such supposition, there is no great 
difficulty & understanding this clause alsa 
as underlaid by such a supposition because 
there is nothing strange or untoward ia 
a testator so far ashe knows his mind 
at the time contemplating those pra- 
perties to cSntinue to form part of his 
estate’ even at his death and being left. 
by him as part of his estate and then, 
of course, the directions. wil be appro- 
priate and have effect, , . 

One other circumstance that was relied 
on behalf of the respondents as indicate. 
ing the true nature of this instrument 
to be a settlement is that the maker 
has contemplated at least a few matters 
as taking place , during his own life 
time and providing, therefore, Br giving 
directions in respect of the same. Such 
are the matters relating to the residence 
and mainténance of Parvajhi Ammal and 
the’ death ef his o wife before his 
lifetime. If in respect of these twoanatters 
they could properly be regarded as dis- 
positions of property to take effect even 
before the end of his life, the conten- 
tion would, endoabtedly, seem almost in- 
supeyable ; but having regard to their 


8t 


(rud nature it is clear that the references 
there are tQ what might possibly happen 
with regard to these matters before he 
himself dies and those references must 
be taken only as having been made for the 
purpose of providing the alternative arrange- 
ments setout in the document. As against 
this’ again there are in the document 
certein featurbs which would go to show 
clearly that the document cannot be re- 
garded as anything other than & tests- 
mentary paper. There is clear and un- 
doubted reference to certain expenses being 
incurred from and eut of the estate of the 
testator notonly after his death but also 
after his wife's death. If, according to 
the diractions contained in the document 
it should operate inter vivos 88 a settle- 
ment and vesting of the propertyün the par- 
ticular donees, such dispositions taking 
effect the moment after his death, it is 
impossible to eee where there can be any 
his after his death from which 
these expenses directed by him could be 
met. The very reference to the estate even 
after his lifetime as his estate, seems to 
my mind to be consistent only with the 
view thatthe document is a testamentary 
document and not a settlement inter vivos, 
If so far as his consciousness went all the 
property he had then and all his future 
acquired property was to be divided in a 
particular manner, We must take it that 
np provision was made by him with regard 
to thé moneys to be found for these ex- 
penaes directed by him; whereas, on the 
other hand, if it were. Will, then it 
follows that the directions being only to 
the affect that the estate should be divided 
into two equal halves, any direotion fer the 
payment of certain charges and expenses 
from the estate would have precedence and 
*hatonly the residue should be regarded 
&s having been direoted to be so divided. 

Théugh having regard to the considera- 
tion and discussion 80 far the question 
«pay almost appear to be .very nearly 
equally balanced, there 15 one considera- 
tion having regard to which it seems to us 
that the true view to take is,4hat it is a 
testamentary document and fot,a settle- 
ment. We takdit to be a well-established, 
principle and rule ‘of construction that, 8 
document should be construed if -possible 
only in that manner or as being of that 
character in which it would be pogsible to 
give effect to all the -direetiqns contained 
in the document. lf, regarded as 4 sattle- 
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. ment it turns out that many of the diredi 
tions in the document could not be possibld 
of being given effect to, but if, regarded ag 
a Will,there would be no difficulty whatever 
in carrying ous the intentions of the maker 
of these instruments in suy matter, then 
it follows thatthe construction that itis 
a Will and not settlement should be the 
one that is accepted. In this case our: 
attention has nqt been drawn to any direc 
tion or provision in the document which 
wil offend against its being regardtd as 
a Weill, whereas there are parts of the 
‘document which cannet be reconciled with 
its being a settlement inter vivos. 

On all these considerations, therefore, we 
have come to the conclusion, differing in 
that respect from the conelusionjarrived at 
by the lower Courts, that the document is 
really a Will and not a deed of settlement. 
lt is unnecessary at this stage and having 
regard tothe conclusion arrived at by ua 
on a consideration of the terms and 
clauges in the document to refer at any 
great length to the cases cited before us 
by the learned gentlemen on both sides. 
After all each document has to be construed 
having regard to the particular terms and 
language employed and it is a trite gay- 
ing that no document is exactly like 
another. It follows, therefore, that the 
findingof the lower Courts to tite effect 
that the document Ex. A was a settle 
ment mut be reversed. 

The only other matter that was argued 
by the learned, Vakil for the appellant 
related to the ' improvements alleged ta 
have been made by the first defendant-ap- 
pellant in respect of one of the items of 
property. The claim with regard to this 
item as set out inthe written statement 
is very meagre and altogether bare, No 
grounds are set out beyond the mere 
circumstances that he had made theimprove- 
ments as showing how he is entitled to 
be reimbursed the amount thereof, or tha 
share ofthe same by the other party. It 
could *not possibly be stated that on & 
person showing merely that he bas made 
improvements he becomes entitled to be 
paid the same whatever might have beenjthe 
circumstances under which he came to 
effect them. It & question largely 
dependént on facts. In order to entitle a 
person to be paid the value of the im- 
provements effected by him he ghould show 
various circumstances in law or in equity 
which would éntitle him to be yeimbureed 
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the same, None of these facts and circum- 
stances have been ast out here. At one stage 
we understood Mr, Sitaram Rao, the 
learned Vakil for the appellant, to argue 
that the appellant wasa sort of co-tenant 
of the remainder in respect of the pro- 
perty which at that time was in posses- 
ion and enjoyment of the wife of the 
Meceased. Ifso, itis difficult to see what 
right he had at that time” to make any 
improvements which could only be based 
on his rightful possession and enjoyment 
of the property, At another stage it was 
Bought to be argued that he made these 
improvements believing bona fide that he 
was the adopted son of the deceased and, 
therefore, entitled to all the property with- 
out any referenee to this document as a Will, 
which he treated, as merely containing the 
testamentary dispositions of a person 
jucompetent to make any such disposition. 
If so, those facts must have been alleged 
&nd an opportunity afforded to the other 
side to show that at the time the appel- 
lant alleges he made these improvements he 
could not have bona fide believed the state of 
things in which according to him he did 
make the improvements. It is really a 
matter of pleading and we are satisfied 
that in this case the necessary facts have 
not been, pleaded or proved, In these 
circumstances the claim so far as these im- 
provements are concerned must be rejected, 
In the view that we have taken of the 
document in this case isis obviously ne- 
gessary that other questions between the 
parties should be gone into and determin- 
ed. As regards the question of adoption 
raised by the lst defendant-appellant in 
the lower Oóurte, the same having been 
found against, no question has been raised 
before us and it must, therefore, be 
treated that for the purpose#of the claim, 
the subject-matter of these proceedings, 
he is not the duly adopted son of the 
deceased. As the decree passed by the 
lower Appellate Court entirely proceeded 
on the footing of the. document Ex. A 
being a settlement M would be necessary 
that the claim for partition now made by 
the plaintiff should be dealt with in the 
light of Ex. A being, asewe have fourd$ 
a Will For this purpcse ,it "would be 
necessary for the Oourt of first instance, 
namely, the Court of the Subordinate Judge, 
“to find and determine what the estate of 
the, deceased condisted of at the time of 
his death; what were the debts due by 
e ° ` 
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him and whether any and if so which'of 
the debts håve been paid off and by whom, 
“what were the lawful charges and expenses 


incurred in connection with the estate of: 


the deceased since his death including 
funeral expenses found duly to have been 
spent either for the deceased or for hig 
wife and directed to be paid out of the 
estate under the Will, what provisions 
should be made for the purpose of the 
charity directed in the Will and what the 
residuary estate would consist of after 
making allowance for all these charitieg 
and expenses and deductions, If any of 
the parties should be found to have paid 
off any debt due by the deceased or incurr- 
ed any expenses properly payable out of 
the estate, credit will be given for such 
amounts to the party concerned. The re~ 
siduary estate will be divisible into two 
moieties between the plaintiff and the ist 
defendant. In determining what the estate 
consisted of, of the deceased testator on 
his death, all items will be excluded which 
have been not only alienated during hig 
lifetime but also in respect of which he 
became bound by any adjudications bind- 
ing on him. In making a partiticn of the 
residuary estate between the plaintiff and 
the Ist defendant the Court will have 
regard to the equitable doctrine if possible 
of assigning to the share of the alienop 
in such cases items of property which he 
is found to have effected an alienatipn of 
in respéct of strangers who are parties to 
this suit. Ag this suit is really in the 
nature of an administration suitthe decree 
passed by thglower Appellate Court will 
be deemed to have been set aside not 
only with regard to the parties in this 
appeal but o with respect to defend- 


ants who were parties to the suit but have , 


not preferred any appeal themselves and, 


in respect of all persons who claim from 
any of the parties to this suit, b; 
As regards costs we are satisfied that 


the whole of tkis litigation has been caused 


by the 'manner in which thé testator 
chose to make the document under dis- 
cussion and ngbody can really be blamed 
for this litigagion and the expenses it has 
irfvolyed. We, therefora, direct that all 
costs of the plaintiff and the lst defendant 
throughout be paid out ofthe estate and 
that the residuary estate be determined only 
after making an allowance fore guch costs, 
As the casé h&s been'remanded on our 
deoisidn ðn a point of a preliminary nature 
e . 


> held that documents 


ƏR | 
the Oourt-fee_wpald into this Court by the 
bppellante will be refunded. e 

Ananthakrishna Ayyar, J.—The, 
first question that arises for our decision 
in this case is whether Ex. A evidences 
a dead of settlement in the proper legal 
signification of the term, or 18 only a Will. 
No ‘doubt, when 8 party uses a particular 
nomenclature’ in connection with a docu- 
ment that he executes, think, the Courtsare 
bound to start with the presumption that he 
knows the law as every man 18 supposed 
to know the law, though, no doubt, there 
is no evidence that the document was draft- 
ad under professional advice. Starting with 
the presumption that the executant pur- 
ports to call the document that he executes 
by a particular name, the Oourt should 
examine the principal terms of the docu- 
ment in the same light. No doubt, the 
nomenclature put by the parties is not 
inany way conclusive nor is the circumstance 
that the document bears any stamp 
at all or a particular denomination of stamp 
or is registered in Book No. 1 instead of 
in some other book of the registration 
office, conclusive with reference to the view 
that the Court, should ultimately take of 
the real nature of the transaction. No 
doubt, in cases of ambiguous transactions 
these circumstances may afford help more 
or lesa material in enabling the Court to 
come to a proper conclusion. But if it should 

e contended and I must mention that it 
was hot contended in this case that the 
name given to a document should be taken 
as conclusive, Í am decjdedky of opinion 
that that contention shonld be overruled, 
"There have been cases whereCourts have 
À hich parties alod by 
a particular nomenclature were realy an 
legally documents of some other kind. For 
*example,in Lakshmi v Subramanya (2), the 
*parties called the document in question in 
that pase a  vyavasthaptthra and the Court 
held that it was a Wil. In Thakur Ishri 
wSingh v. Thakur Baldeo Singh (3) the par- 
ties called the document & tamliknama 
(translated a8 8 deed of assignment). The 
Privy Council held that it,-was really a 
Will. Similarly in Din Tarini Debi v. 
Krishna Gopal ‘Bageht (4) a dqgument styled 
Sambandha Nirna Pathra was ultimately 
sd by the Courts to be.resHy a Will. 


decide 
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So that, while I hold that the name given 
to & document should notat all be taken 
to be conclusive of ita real legal nature, 
I agree with the learned Judges whe decid- 
ed the case of Mahadeva Iyer v. Sankara- 
subramanta Iyer (1) that ordinarily and in 
the first instance Courts should start the 
inquiry on the assumption that the party 
really meant to effect a transaction of the 
kind which the name that he gives ta the 
document would indicate. 

Now, if the name given to a dócument 
is not conclusive then it is really the 
n&tureof the contents of the document 
that would guide the Oourt in deoiding 
as to the seal legal nature of the document. 
Coming to the document in question in 
the present case, I note that the last sen- 
tence of the preamble runs in these terms: 
“1 thought that I should make some 
arrangement in respect of my properties 
after my lifetime and I have now made 
the following settlement of my properties.” 
Except that the word ‘settlement’ occurs 
there, the other portions of the recital would 
seem to be not in any way inconsistent 
with its being a Will, though to my mind 
it seems that the other portions of the 
recital accord more with its being a Will 
than with its being a settlement. Sat Ido 
not think that one is concluded by such 
a recital. Clauses 1 to4 to my ménd decid- 
edly indicate that this particular docu- 
ment isa Will In para. lit is mention» 
ed as follows: “The undermentioned 
properties worth Re. 1,500 belonging 
to me shoufd continue to be in my 
enjeyment as they sre at present "o4 
emphasize the words ‘as they are at pre- 
sent.’ [think that these words probably mean 
“should bein my enjoyment as an absolute 
owner." I am strengthened in thia inference 
by the next sentence occurringin the same 
paragraph " After my lifetime, my wife 
should without making any alienations 
enjoy the said undermentioned properties 
now in existence sa well as the properties 
to be *acquired by me hereafter." So that 
while giving his widow power to enjoy 
the properties without’ alienating the same, 
when hein the first sentence ‘speaks of his 
own rights, he says that the properties 
should bg in my enjoymentas they are at 
present." Again the last words of para. 1 
which I have just now quoted, namely, 
* Ag well as the properties to, be acquired 
by me hereafter” coupled with the words 
occurring in para.4, namely, “after 

. . * e 
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lifetime of myself and my wife the afore- 
said Pasungilia Pillai and Isakkimuthu 
Pillai shall absolutely take possession of 
my properties and enjoy the same in equal 
Shares," strengthen, I think, the inference 
which I propose to make. Again para. 4 in 
phe paragraph where the executant says, 
“these two gentlemen shall absolutely take 
possesession of my properties." I note that 
he doeg not state, “the properties that I 
now own or the undermentioned properties” 
expressions which he has used in connection 
with something else in some other portion 
of thie document. These indications also 
afford some help to come to the con- 
clusion that this document is essentially of 
a testamentary nature. I asked the learned 
Vakil for the respondent whether he could 
point out any portion of the document 
which should necessarily be taken as indicat- 
ing asettlement only and not a Will. The 
learned Counsel was able to point only to 
para.4 of this document and not toany- 
thing else. No doubt, he referred to some 
allowance given to some lady in para.2. 
but thatisnot a matter which has any 
connection with these particular claims. 
As I find there are certain definite disposi- 
tions in this document which are of an 
ambulatofy nature, and as I am not able to 
find any particular disposition which is 
intended to take effect in presentt I am led 
to the view that the document is really a Will, 
and not a settlement intended to take effect 
in presenti. My learned brother has given 
other indications in the document in sup- 
port of the same conclusion. I do not 
propose to travel over the same ground. 
For the reasons I have given, I agree with 
my learned brother that the document in 
thie particular case, Ex. A, should be 
treated as a Will. I agree with him alap on 
the question of value of improvements claim- 
ed by the appellant. 


Y. N. Y. Case remanded. 
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admission regarding com we and its terms, effect 
of—Lamitation Act (IX of 1908), Sch. I, Arts. 111, 120 
—Suit for recovery of sum toadjust difference m par- 
tition—Limatation. 

Where the existence and terms of a compromise 
affecting immoveable property have been impliedly 
admitted in a wiitten statement, ne question of the 
admissibility or otherwise of the compromise for 
want of registration arises. ['p. 30, col. 1.] 

Basheshar Lal v. Bhuri (1), distinguished and con- 
sidered. 

A suit for the recovery ofa sum of money fixed 
to be paid by one co-sharer to another to adjust 
the difference between the prices of the properties 
which fell to their respective shares in partition is 
governed for purposes of lumitation by Art. 120 and 
not by Art. 111 of Sch. Iof the Limitation Act. |p. 
30, col. 2.] 


Second appeal from a decree .of the 
District Judge, Gujranwala, dated the 5th 
May, 1927, reversing that of the Subordi- 
nate Judge, Fourth Class, Gujrat, dated 
the 27th October, 1926. 

Lala Badri Das, R. B., for the Appel- 
lante, 

Lala Mehr Chand Mahajan, for the Re- 
spondents. 


JUDGMENT .—This is the defendants’ 
appeal from the decree, dated the 5th 
May, 1927, of the District Judge of Gujran- 
wala, passed in a suit brought by the 
plaintiff, fer the recovery of Rs. 033-5-4 
against the defendants, 

It appears that in a suit for partition 
of joint» property" the parties entered into 
& written compromise on the 218t August, 
1922, which ‘was led in Court and the 
suit dismissed in accordance therewith, 
The comprofhise provided the manner in 
which the joint property sin suit was to 
be divided between the parties and, in 
order to adjust the difference between 
the prices of the properties which fell ° 
to the shares of the two contegting* 
parties, it was prbvided that Rs. 638-5-4 
would be paid by Duni Ohand and Gurdas 
Mal to Baij Nath and his three brothers. < 

The suit out of which this second appeal 
has arisen, was instituted by Baij Nath 
against Gurdas Mal and Duni Ohand on 
the 3rd October, 1925, for. the recovery 
of tHe above amount. In para. 2 of the 
plaint the relevant ternis of the compro- 
mise weré recited and it wes alleged that 
the amount in suit was payable by the 
defendants to the plaintiff a month after 
thé date of the compromise. The defend« 
ants in their written statement in para, 2 
merely stated that, “with reference tq 


para. 2 ofthe plaint there was ne condis . 
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tion as to the payment of amount after. mitting. As in this case the terms of the 


one month.” They must, therefore, be 
deemed to have admitted the other allega- 
tions made in para. 2 of the plaint. The suit 
was defended mainly on the ground that 
it was barred by time. It was dismissed 
by the trial “Court, but on appeal, the 
District Judge has decreed it. 

Two main questions have been dismissed 
before me. One is of limitation and the 
other is of the admissibility of the com- 
promise for want of registration. It will 
be convenient to dispose of the second point 
first. 

No objections to the admissibility of the 
compromise for want of registration was 
taken in the trial Oourt. The matter 
was not even raised before the District 
Jadge. It has been raised for the first 
time in the grounds of appeal to this 
Court. Whether this question could be 
raised under the circumstances is a matter 
which I need not decide, but I hold that 
in view of the fact that in para. 2 of 
their written statement the defendants 
must be taker to have admitted the exist- 
ence of the agreement and the terms 
thereof the question of the admissibility 
of the compromise does notarise. Bisheshar 
Lal v. Bhuri (1) cited by the.appellants, 
does not help them at all. On the other 
hand, there is a remark in that judgment 
which clearly supports the views that I 
have taken in this case. In that case the 
document was held to be inadmissible in 
evidence for want of registration. The 

' defendant had not admitted* the contents 
thereof but when he was put in the wit- 
ness-box a question was asked from him 
whether he adnfitted the execution of the 

* document and he replied in the affirma- 

° tivo, It was contended that the defend- 
ent-having admitted the execution of the 
document the objection as to its inadmis- 

~ sibility for want of registration was not 
open to*him. The learned Judges held 
that the mere admission of the execution 
of the document did not debar the party 
from objecting to its adtpissibility for 
wantof registration and thay distinguish- 
ed ceytain cases’ which were cited ep be- 
half of the party who wasted:to rely on 
the document. ln those cases it was held 
that if the contents of the docujent have 
been admitted then the objection to ‘its 
admissibility is not open to party,so ad- 


, (1) 56 Ind. Cas, 595; 1'Leh, 436; 2 U. P, L. R, (Lah) 
Ñ . 


agreement have been admitted by the 
defendants the question of the admissi- 
bility or otherwise of the compromise does 
not arise. 

With regard to limitation the Counsel 
for the appellant contends that Art, 111 
of the First Schedule to the Limitation Act 
governs the case, That Article provides a 
period of limitation of three years fora 
suit by a vendor of immoveable property 
for personal payment of unpaid purchase- 
money. I am unable to understand how 
the plaintiff in this case can be said to 
be a vendor of immoveable property and 
how the defendants can be called pur- 
chasers of that property. The transaction 
in this case was one of partition of joint 
property. It was not a case of sale and 
amount in suit could not be described as 
purchase-money. 1 am, therefore, unable 
to hold that Art, lli applies to this case. 
No other Articleofthe Limitation Act was 
relied upon by the learned Counsel and [ 
am aware of none which applies to the 
circumstances of this case. It follows, 
therefore, that Art. 120 governs this case 
and admittedly the suitis within limitation 
according to that Article. 

It is not necessary to diseusse the next 
question whether the acknowledgments 
relied upon by the respondent save the 
limitation. The learned District Judge has 
held that they "do, with this exception 
that such acknowledgments do not save 
limitation as against Duni Ohand defendant 
because it has not been established that 
they were made either by him or under 
his authority. I aminclined to think that 
the conclusion of the learned Distriot 
Judge that they bind Gurdas Mal is correct, 
For,this reasoh also the suit was not barred 
by time as against Gurdas Mal, but as I 
have held that Art. 120 governs the case, 
no question of acknowledgment arises, I 
disn#ies this appeal with costa, 
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OUDH CHIEF COURT. 
Sreoons Ovu APPRAL No. 400 or 1927, 
April 23, 1928, 
Present:—Mr. Justice Raza and 
' Mr, Justice Nanavutty. 
KARIM KHAN—Dsrenpanr—APPHLLANT 


versus 
FARZAND ALI—Ptaint:F8—RgsPONDENT. 

Pre-emption—Entry in wajib-ul-arz recognising 
power df co-sharers to sell or mortgage their shares— 
Constructton—Custom against pre-emption. e. 

Where a wajib-ul-arz contains an entry to the 

effect that all the co-sharers have the power to sell 
or mortgage their share, it clearly evidences a 
aa negativing the right of pre-emption. (p. 31, 
col. 
Abdul Rahman v. Kale Khan (1) Hira Lal v. 
Ganesh Prosad (2), Bunyad Husain v. Abdul Subhan 
(3, Maqbul-un-nissa v. Bansidhar (4) and Jaswant 
Singh v. Raja Singh (5), referred to. 

Appeal against an order of the Sub- 
ordinate Judge, Bara Banki, dated the 
12th September, 1927, reversing that ef the 
Munsif, Ramsanehighat at Bara Banki, 
dated the 29th March, 1927. 

Mr. Haider Husein, for the Appellant. 


Mr. Khaliquezaman, for the Respondent. 


JUDGMENT.—This is an appeal from 
a decree of the Subordinate Judge, Bara 
Banki, dated the 12th September, 1927, 
getting aSidea decree of the Munsif, Rama- 
Banehighat at Bara Banki, dated the 29th 
March, 1927. 

This appeal arises outof a pre-emption 
suit. One Musammat Wabim-un-nissa sold 
the property in suit to Karim Khan (de- 
fendant) for Rs. 1,125 by a registered deed 
dated the 7th September, 1925. The plaint- 
iff,, Farzand Ali, brought the present suit 
to enforce his right of pre-emption on the 
26th August, 1926. His right was found- 
ed on the provisions of s, 7 of the Oudh 
Laws Act (XVIII of 1876). ° a cia 

The claim was resisted by the defend- 
&nt who denied the plaintiff's right of pre- 
emption in respect of the property in suit. 
His principal defence was the existehce of 
& custom to the contrary. 

The learned Mungif accepted the defence 
and dismissed the suit. The plaintiff ap- 
ealed and his appeal was allowed byt 
earned Subordinate Judge. The defend- 
ant has now come to this Gourt in Second 

appeal. 


We are of opinion that this appeal should 
be alldwed. . : 

Two wajib-ul-araiz (Hx. B-4 and 2) have 
heen produced in thiå case. The wajib-ul- 
prz prepared at the First .Ragulbr Settle- 
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* ment (Ex. B-4) contains a clear entry to 


the effect that every co-sharer has power 
to sell or mortgage his share to whomso- 
ever he likes. Similar statements in 
other wajib-ul-araiz have consistently been 
construed by the late Court of the 
Judieial Oommissioner of Oudh as proof 
of custom excluding the legal right of 
pre-emption [See Abdul Rahman v. Kale 
Khan(l) Hira Lal v. Ganesh Prosad (2) 
Bungad Husain v. Abdul Subhan (3) and 
Maqbul-wn-nissa v. Bansidhar (4)]. ltis not 
disputed in this case that this entry in the 
wajib-ul-arz mentioned above negatives a 
right of pre-emption. 

The plaintiff relies on the wajib-ul-are 
Ex, 2, prepared at the partition of the vil- 
lage in 1901. This wajib-ul-arz contains 
an entry to the effect that all the co-sharers 
have power tosell or mortgage their share. 
It does not contain the words to whom- 
soever they like. The plaintiff's contention 
on the basis of this entry is that the custom 
in derogation of this right of pre-emption 
which was affirmed by the Oudh Laws 
Act was abrogated by the agreement of the 
co-sharers of the village at the time of 
partition of 1901. This contention has 
been accepted by the learned Subordinate 
Judge. °. 

Thero is no aunt that the presumption 
as to existence of pre-emption laid.d 
by s. 7°of the Oudh Laws Act prevail in 
cases where the wajib-ul-are is silent both 
as to the existence or as to non-existence of 
a right of pre-emption. In this case we 
have both the wajib-ul-araiz of the village 
before us and we have to see if the omis- 
sion of the words mentioned above implies 
that the co-sharers had really agreed toe 
supersede the custom of excluding the right, 
of pre-emption by Ex. 2, . 

The respondent’s: learned Counsel relieg 
on the case of Jaswant Singh v. Raja Singh 
(9) decided by the late Court of the” 
Judicial*Commissioner of Oudh in June 
1917. IfEx.2 istaken singly and is not 
read with Ex:.B-4, the ruling in Jaswant 
Singh 8 cast (8), of course, helps the conten- 
tion of the respondent'g. learned Counsel 
In J'aswant Singh's case (5)the defendants 

'(1) 28 Ind. Oas. 943; 17 0. C. 105; 1° 

n 36 Ind. Cas, 668; 3 O. Is. y m [x is 

si 3) 50 Ind. €85.800; 22 O. O. 20; 1 U.P. L. R. (0) 


o e n Ind. Cea. 92; 110» L.J. 819; A. I R. 1924 


(5) 48 Ind, Cas, 21; 20 O, Q, 826; 4 O, L, d, 802, ^. e 
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pleaded a custom excluding the right of 
pre-emption in the village in which the 
property in suit lay and for that purpose 
relied on an entry in para. 4 of the wajib-ul- 
arz which said “her ek hissadar mundarji 
khewat koapneapne hisse ke rehn wa. bai 
ka ikhtiyar hai." It was held that the entry 
in the wajib-ul-arz set out the general law 
of the land and thaton 8 true construc- 
tion of thisdocument it did not afford any 
evidenceo? custom excluding pre-emption. 
Abdul Rahman's case (1) was distinguished 
in this case [Jaswant Singh v. Raja Singh (5).] 
The learned Judge of the late Oourt of the 
Judicial Commissioner made the following 
observation in his judgment in Jaswant 
Singh's case (5):— LL 

“Tt js not & correct proposition to lay 
down thata wajib-ul-arz contains exclu- 
sively statements relating to custom. The 
heading of cl. 4 of the wajib-ul-arz as 
framed for villages in Oudh refers to ‘rights 
of transfer and inheritance’ and it need not 
be inferred, therefore, thatevery statement 
made with regard to & power of transfer 
must relate té a customary power.” 

He was of opinion that the absence of 
the words “jis ke hath chahe bai aour rehn 
karen” made all the difference. ln con- 
struing Ex. 2 in this case we think we 
must be guided by the principle of decision 
ef their Lordships of the Privy Council 
in the caseot Bishwa Nath Singh v? Jugal 
Kishore (6). It was stated in some of the 
wajib-ul arai? produced sin tHat case that 
„widows could adopt sons to their deceased 
husbands (without having had the authority 
of their husbands) to adopt, and inthe other 
wajib-ul-arz it wag simply stated that widow 
could adopt. It was held that those state- 
‘ments meant the same thing that is that 
widows could adopt sons to their husbands 
although they had no authority from their 
husbands toadopt. The following observa- 

“tions were made by their Lordships of the 
Privy Cofncil inthatcase:- — * 

"The Appellate Court was of opinion 
that the mere statement in ¢ wajib-ul-are 
thata widow gould adopt meant that a 
widow who had theauthority of her husband 
to adapt, could make an adoption to ‘him, 
and consequently held that the statements 
as to the custom were not consistent and 


26 0.,0. 928; A. I, R. 1923 
45M. L.J. 215; 95. d A L. 

. 38 O. L. J. 290; 33 M, 
38 OrW, N, 790; 80 1, Ay 
e. 


eo” 
(8) 73 Ind. Cas. 244; 
P. G. 90; 18 L. W. 88; 
R. 563; (e M. W. N. 420 
L ; WO, L. J, 379; 
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*that custom was not proved. It did not 
oeccur;to the learned Judges of the Ap- 
pellate Court that ifthe statement thata 
widow could adopt meant that she could 
adopt if she had had the authority of her 
husband to adopt the statement was nota 
statement of aspecial family custom, and 
was unnecessary, as it would be merely 
a statement of a right which .a Hindu 
widow of a sonless Hindu enjoys 'every- 
where in India, except possibly in families 
governed by the Law of the Mithila School.” 

In our opinion Ex, 2 should in this case 
be read with and in the light of Ex. B-4. 
The presence in the wajib-ul-arz, Ex. 2, of 
words denoting a power of transfer by sale 
or mortgage indicates that it was the in- 
tention to have a custom against pre- 
emption. If it was not the intention then 
there was no occasion for putting in the 
wajib-ul-arz a statement of what are the 
rights of proprietors under the law. The 
co-sharers knew that their old wajib-ul- 
are contained the custom of excluding the 
right of pre-emptidn. If they had really 
agreed that the oustom should be supersed- 
ed they would surely have stated s9 
clearly in the wajib-ul-arz, Ex. 2, mention- 
ed above. We are not prepared, therefore, 
to hold that the custom previously in forve 
has been abrogated by the wajib-ul-orz, 
Ex. 2. The case in Bunyad Husain v. 
Abdul Subhan (3) and Magbul-un-nissa v. 
Bansidhar (4) cannot help the plaintiff in 
this ease. Itis noticeable that the fresh 
wajib ul-araiz which were considered in 
those cases contained clear provisions in- 
dicating that the custom in derogation of 
the right of pre-emption mentioned in the 
old wajib-ul araiz was abrogated by the 
agreement of the village co-sharers at ihe 
time of partition, 

In our opinion the plaintiffs claim was 
rightly rejected by the learned Munsif, 
Hence we allow the appeal and setting 
aside"the decree of the lower Appellate 
Court restore that df the first Court. 

The defendant will get his costs from 
the plaintiff in all the three Uourts. 
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ALLAHABAD HIGH COURT. 
Frest Orvie APPBAL No. 340 or 1925. 
June 13, 1928. 

Present:—Mr. Justice Sen and Mr. 
Justice Niamatullah. 

Musammat RAM KALI—PLAINTIFF— 
APPRLLANT 
versus 
Lala KHIMAN LAL AND oTEBRS— 

e DBFBNDANTS—HKRESPONDRNTS. 

. Hindu Law—Partition—Agreement appointing 
arbitrators for partition—Refusal of arbitratoPs to 
act—Hffeet of reference on joint status—Declaration 
of intention to divide. 

An agreement between the members of a joint 
Hindu family expressing their intention to separate 
and appointing arbitrators for settlement of dis- 
putes and division of the properties effects a sever- 
ance in status between them, even though the 
arbitrators do not proceed with their duty and make 
no partition in fc and give no award atal. [p. 
42, col, 1.] ` 

A person executing an agreement of reference for 
the appointment of certain persons as arbitrators to 
divide the joint family property may have a locus 
penitentie and may abandon his intention where 
the other parties to the reference agree, But the 
mere fact that no award was given is wholly in- 
Sufficient for any inference either thatthe party or 

ties concerned had renounced their intention to 
separate or that the family had become re-united, [p. 
43, col. 1.] 

{Oase-law reviewed.] 

First appeal from a deeree of the 
Subordinate Judge, Moradabad, dated the 
Bth of May, 1925. | 

Dr. K. N. Katju and Mr. S. N. Seth, 
for the Appellants. 

Messrs. P. L. Banerji avid N. Upadhaya, 
for the Respondents, 


JUDGMENT.—This is an appeal from 
the judgment and decree of the Subordinate 
Judge of Méradabad dismissing the suit of 
the plaintiffs for a declaration that one 
Lala Kunja Mal was a separated Hindu 
who owned a one-sixth sharein the zemin- 
dari and house properties scheduled ih the 
plaint, and the deed of partition, dated the 


* 14th of June, 1917, executed and completed 


by the principal defendants and several 
items of transfer made by some of them 
were void and ineffectual against the 
reversionary heirsof Kunja Mal. : 
' Apedigresis given at page 12 of the 
paper book which traces the famil 
descent from Lala Nainsukp Mål. Kunja 
Mal was one out of six sonsof Nainsukh, 
He had a son Fagir Ohand, who predeceas- 
ed him, leaving a widow Musammat Bishan 
Dei. Itis not ktown when Faqir Ohand 
died. Kunja Mal died qm the 1Qth or 11th 
gi April, 1915, leaving’ widow Mysammat 
. -3 " *o . 
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Gendo (defendant No: 26) and: a "dáughtek 
Musammat Ramkali (original ‘plaintiff No. 
1). Plaintiffs Nos. 2 and'3 are the minór 
sons of Ramkali by Lala Ram Ohandra 
Sahai, and were not in existence at. the 
time of Kunja Mal's death. On the 14th 
of June, 1917, a formal dead of partition 
was drawn up by the various members of 
thefamily which stated that thefamily of 
Nainsukh Mal had continued joint right 
up tq that date; that the parties considered 
it desirable to separate; that, therefore, 
they divided the property in- certain shares, 
and madea grant of certain properties to 
Musammat Gendo and Musammat Bishan 
Dei for their maintenance, th Mg 
The plaintiffs repudiated the statement 
contained in the partition deed, dated the 
14th of June, 1917, and complained -that 
the document was fraudulent and collusive, 
that the recital that the family was still 
joint was wrong to the knowledge of the 
members of the family, and that the main 
object of the said document was to deprive 
the reversionary heirs of Kunja Mal of their 
rights of inheritance in the estate left by 
him. : 
The material averments of the plaintifis 
are to be found in paras. 3,4 and 6 of the 
plaint which state that on the 30th of 
Septembef, 1907, Kunja Mal and his two 
brothers, Khiman Lal, defendant No. 1, 
and Hira Lal, defendant No. 2, and the sorts 
of the other three brothers of Kunja Mal 
executed a document whereby. they appoint- 
ed cerjain arbitrators to effectually divide 
the entire property amongst all the six 
branches flowingfrom Nainsukh Mal, that 
"although the busines, residence, etc. of 
the above-named persons were already 
separate, the said arbitration agreement, 
made the family publicly separate and, 
divided, and every one enjoyed his. own 
property and income; but the arbitration 
did not record the award advisedly”, and 
that Kunja Mal died asa member ofa” 
divided family. . 
Defendants Nos.land 2 are the surviv- 
ing sons of ‘Nainsukh Mal. Defendants 
Nos,3 to 10 ate the sona and grandsons of 
defendant No? 2; defendants "Nos. 11 to 13 
aregons of Gulab Raiwho wasa brother 
of Kunja Mal. Defendants Nos. 14to 18 
and 39 are the descendants of*Prabhu Lal, 
and defendants Nos. 18-60 25 arg e descended 
from Ganeshi “Lal Defendant No. 26 is 
the widow of Kunja Mal, and defendant 
No, 27 is the widow of Fagir Chand 
. x 


a 
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Defendáitte Nos. 28 to 38 and 40* to 42 are 
transferees of portion of properties in 
dispute from defendants Nos. 5, 11 and 19. 

The suit was contested by defendants 
Nos. 1,2, 3, 4, 9, 11to 14, 17, 19,21 to 23, 
27, 34, 35, 37 and 38 upon a variety of 

unds most pf which were repelled by the 
urt below and which have not been 
repeated in this Court. ‘ 

The suit was dismissed on the short 
ground that Kunja Mal was not separate 
from his brothers and nephews at thé time 
of his death. 

. Musammat Ramkali, the daughter, 
died during the pendency of the appeal 
which was continued by her minor sons, 
Kesho Saran and Om Prakash, through 
their father and next friend, Lala Ram 
Ohandra Sahai. It has been contended for 
the appellant that the agreement of refer- 
ence to arbitration, dated the 30th of Sep- 
tember, 1907, indicated & demand for 
partition and amounted to an unequivocal 
and unambiguous intention on the 
art of Kunja Mal and the five other 
Dranghes of the family to effect a com- 
plete severarce of the joint status and 
to bring about a detailed partition of the 
family property, and that the legal effect of 
this document was a disruption of the 
joint family. . 

Itis next argued on the merits that 
although the arbitrators did not make a 
formal award, they did, asa matter*of fact, 
divide the family property, or, at any rate, 
B considerable portion tlrereof. 

The agreement, dated the 30th of Sep- 
tember, 1907, is a registered instrument, 
which appears ¢o have been prepared with 
deliberation and,care, The parties to this 
e document are Khiman Lal, first party; 
. Kunja Mal, second party; Hira Lal, third 

party; Ram Chandra for self and as guard- 

jan of Lakshmi Narain, and Bholath, fourth 
party; Jhanjhan Rai and Kundan Lal, fifth 

~ party; and Shadi Lal for self and as 
guardian of Gilla Mal, his own brother, 
gixth party. 

' A reference to the geneaWgical table at 

page 12 of the paper book will’ show that 

each of these six parties was under the 

Hinda Law entitled, on partition, to á* one- 

eixth share in the joint ancestral estate. 

The words of this document leave*no 
room for doubt that the parties intended 
at thetime to completely divide the estate, 
and this intention has been expressed with- 
gut equiyocation or mental reservation, 
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The following quotation is useful:—“We, 
“the parties, have, owing to the family being 
a joint Hindu family, been the owners and 
partners in equal shares of all the movable 
and immoveable properties, sugar manu- 
facturing business, money dealings, cash 
etc. up to this time, but owing to certain 
reasons we wish to divide all the existing 
effects, but dissolution of partnership and 
division of moveable and immoveable pro- 
perties cannot be made by ourselves 
we ‘have appointed Lala Newal 
KAL ANE Lala Ohotte  Lal,...........and 
Lala Muna Lal as our arbitrators 
for settlement of disputes and division of 
all the effects such as immoveable proper- 
ties, all the moveables, sir and khudkasht 
lands and groves. We, therefore, covenant 
that the above-named arbjtrators should ` 
divide all the houses, shops, zemindari pros . 
perties, self-acquired and held under mort. 
gage, sugar business at the manufactories, 
money dealings, bonds, registered and unre- 
gistered outstanding debts, existingeash,and 
pawned ornaments, detailed as below, either 
in equal or disproportionate share as it may 
be possible and put each party in separate 
possession of the same", The agreement 
proceeds to give detailed instructions to 
the arbitrators as tothe mode in which 
the partition should be effected. A list of 
the entire property available for partition ia 
annexed to the document. The document 
was signed by all the parties, and was 
attested by a npmber of witnesses, was pre- 
sented for registration by all the adult 
members, and was eventually registered, 

There can be no doubt that the parties on 
the date of ths execution of this instrument 
had a clear intention to separate, and even 
if matters did not go any further, from 
this point of time onwards Lala Kunja Mal 
must, in the eye of law, be taken to beẹ 
separated Hindu 

The above view is supported by a long . 
array of decided cases, which will be refer- 
red to at the proper place and the result of 
judicial decisions Summarised. 

Of the arbitrators, Ohhote Lal was a resi- 
dent of Obamrawa and the other two 
*belonged to Hasgnpurand Mahmudpur. H 
is a matter of common knowledge, that great 
care and cir¢éumspection are exergised in 
theselection of arbitrators; and before the 
formal execution of any *agreement of 
reference, the persons «selected to*act as 
arbitrators, are ag a rule approached ‘and 
consulted By the parties concerned With , . 


1111, O. 1528 
view to obtain their willingness to aet 
without voilence, it may be presumed that 
this procedure must have been adopted 


jn the present case. 
An instrument of reference to arbitration 


todivide joint family property js a trans- 


* action of the most solemn character. The 


parties must be taken tobe fully alive to 
its importance, scope and legal effect. 
Where all the branches of a family having 
pecuniary or proprietary intereste in 
different kinds of property of consider- 
able value unitein their demand for parti- 
tion of the family estate, prepare an elabo- 
rate list of the entire property including 
moveablesand immoveables with details of 
bonds, specifying the names of the debtors, 
the amount due and the dates of their execu- 
tion, and detagled instructions are given to 
the arbitrators to divide houses, shops, gemin- 
dari properties, groves, sir and khudkasht 
lands, sugar business, outstanding debts, 
existing cash or effects and pawned orna- 
ments, it should, indeed, be extremely 
difficult to hold that the document was 
intended to be no more than a paper trans- 
cation, and that the intention of the execut- 
ant was different from what the document 
itself peals out in ringing notes. The parties 
could ndt have employed more emphatic 
language to declare their intention to 
Beparate. 

Tt was in the contemplation of the 
parties that the agreement of reference 
should culminate in a written award. Itis 
possible that forsome reason or other the 
arbitration fell through. The arbitrators 
may have refused to act. Difficulties may 
have arisen in bringing together all the three 
arbitrators, who were residents of three 
different places. The othe members of 
the family may have realised the dieadgant- 
age resulting from the separation of Kunja 
Mal and Khiman Lal, who had no male 
issue, and may have employed obstructive 
tactics and exerted their influente to 
prevent the progress of the arbitration 
proceeding. , 

But all this is speculation. We have 
this solid fact that the rpference did nat 
materialize in a written award. * — , 

Theagreement of referefice does not 
Bpeoify the etate of things which led to its 
execution. All it says is “owing to certain 
reasons, we wish to divide all the existing 
pffects”. -The written stajements are silent 
on thé point. Those’ ot Kiiman Lal, 
fefendadi ‘No. 1, and Jhanjban Rai; defend- 
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ant No.4, state as follows:—'Merely the 
arbitration agreement, relied on by the 
plaintiffs, never effected any | artition 
among the members of the family. The 
members of the family never showed their 
intention directly and clearly, or 1n. any 
other way; Dor was any division or specilca- 
tion of shares ever made actually or. inde- 
pendently: nor was there any change in the 
mode of management of the joint property 
(para. 8 of the additional pleas). "After 
the execution of the said agreement, the 
members of the family took no further 
steps regarding arbitration, or got no parti- 
tion effected in any other way, and let the 
family remain joint as before” (para. 9). 
“The arbitration agreement, with whatever 
intention it might have been written, was 
revoked at once with mutual consulta- 
tion, and it ceased to have any effect 
thereafter. The parties to the said agree- 
ment could change their mind and inten- 
tion, and they did give up their former 
intention. Under the circumstance, even 
if the intention of partition is deemed to 
have effected separation acgording to law 
which the defendants do not admit, sti 
the immediate giving up of the intention 
and the continuance of jointness amount to 
re-union according to law" (para. 10). 

The difference between a “ notional " 
partition or partition of a legal right and 
č actual’ partition or partition of the su- 
ject to which the legal right attaches was 
clearly present in,the mind of the defend- 
ants, etis remarkable that no issue was 
framed by tite trial Oourt as to whether the 
intention to separate yas ever given up by 
KunjaMal and others, and whether the 
sequence of events whith followed the 
execution of the agreement of referencae 
amounted to are-union under the Hindn. 


Law. . 

The written statements flled by the de- 
fendants are elaborate documents. 
abound in repetitions and are not wanting 
in details; but this is significant that the 
cause which led to the execution of this 
debatable doogment is passed over in utter 
silente. Paragraph 10 of thè written states 
ment* was the proper plasë to contain an ex<. 
planation, but this paragraph isnot illumi- 


native, and is, in fact, evasive, 

The written statement was filed on the 
3rd of Marca, 1925, Up till that date the 
defendante did not advance a constructive 
theory to explain away the agreement, dave 
the 30sh of September, Lu07, 
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Lakshmi: Narain, son of Ganeshi Lal, 
nephew of Kunja Mal was examined as a 
‘witness for himself and for the defendants 
generally on the 8th of April, 1925. He came 
out with a particularly unconvincing story. 
He said: ‘‘ There never was any intention 
to make a partition. An agreement for ar- 
bitration was executed in 1907. Hira Lal 
wanted to spend the same amount on his 
son's marriage as was spent on Faqir 
Ohand'a marriage. Other members gbject- 
ed toit. The object of the agreement was 
to separate Hira Lalif he pereisted............ 


ive cwece sue Hira Lal gave away when advised — 


by others............ Newal Kishor alone got 
information of the agreement one or one 
and a half monthsafter. No other arbitra- 
tor was informed, Newal Kishor was asked 
by Khiman Lal to dissuade Hira Lal and 
.if the latter did not give way to separate 
him from the rest of the family. Newal 
Kishor dissuaded him, and Hira Lal agreed 
Newal Kishor dissuaded Hira Lal 
in my presence and that of other family 
members............ I wes then 19 or 12$ years 
old. Rupees 3,000 or Rs. 3,500 was spent on 
Hira Lal’ssonMithan Lal's marriage." 

The only other witness to support the 
story is Newal Kishor who was appointed 
to act asan arbitrator. According to Lak- 
‘shmi Narain Khiman Lal is sald to have 
asked Newal Kishor to dissuade Hira Lal 
from making large ae a upon the 
family for the marriage of his son. Hesays 
nothing about Kunja Mal. „It may have 
been realised about this time that this evi- 

. dence was not sufficient to kring home to 
Kunja Mal an intention to abandon his 
claim for partitton ofthe property. Newal 
Kishor is, therefore, introduced immedi- 

e ately after Lakshmi Narain with a slightly 

, different story. He says that about eighteen 
years ago Kunja Mal jnformed him that 
the agreement had been executed with a 
view to bring pressure upon Hira Lal not 


dbobosueohas 


* 40 make exorbitant demands upon the family 


coffers for the marriage of his son. He says: 
* Kunja Mal asked me to advise Hira Lal 
and make him understand-that so much 
money could not be spent gnd to gej the 
,Bgreemení cancelled, and thet ifhe did nbt 
/ pereehe should be separated fram thé rest 
ofthe family. Hetold me that the agree- 
ment had been executed about a month 
ego. J asked Hira Lal tocancel the agnee- 
ment and told him that sé much money 
uld not be spent, Hira Lal agreed. I 
fold Kunja Mal to bring other members of 
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.thefamily. When they came, it was settled 


that the agreement should be cancelled and 
the family should ‘remain joint as it had 
been.” 

Lakshmi Narain is not a straightforward 
witness. His statement that at the time of 
the execution of this document he was 19 
or 194 years old is obviously false. The 
document iteelf shows that he was a minor 
on that date and was represented.by his’ 
brother Ram Chandra as his guardian. If 
the object of a reference to arbitration was 
simply to bring pressure to bear upon Hira 
Lal, an instrument ofa very different kind 
must have been drawn up to secure that 
end, and not an instrument in which each 
branch of the family demands a partition of 
its share. 

Newal Kishor's sister is married to Gulab 
Rai. He is connected with 'the defendants 
Nos. 11 to 13 by close ties of blood. His 
niece is married to Ram Baran, son of Hira 
Lal. Sofar back as the year 1888, Straight, 
J. in Adi Deo Narain Singh v. Dukharan 
Singh (1), while commenting upon some 
oral testimony is reported to have observ- 
ed:— The undoubted prejudice there is 
among the Hindus against succession fol- 
lowing in the female line, and the facility 
with which persons of the means qf defend- 
ants . $ : i . . specially 
when they are in possession of property, 
can get witnesses to come forward and sup- 
port them ete." e 


We disbeliefo the story that at the time 
of the execution of the agreement, the mem- 
bers of the family had no real intention to 
separate, that two of the arbitrajors had not 
been approached at all, and that the third 
man was approached & month or a month 
and-a-half after, not with a view to pasti» 
tion, the property, but to dissuade Hira Lal 
from celebrating the marriage of bis ron an 
a lavish scale, and that by the influence of 
Newal Kishor, the intention of the family 
to partiticn was abandcned, the agreement 
was cancelled, andthe family was re-united, 
We hold ibat the alléged conversation ci 
Newal Kishor with Kbhiman'Lalor Kuuja 
Malis & myth and never took place. 

Of the yarious® parties to the agreement 
of-refereuce Khiman Lal, Hira Lal ara 
Jhapjhan Rai were alive at the date “of the 
suit and were defendants i» the acticn., 
Hira Lal died during the pendency .of the 


(1) 5A, B82 at p. Pj, A. W. N. (18887117; 3 Ind, 
Des, (N. 8.) 471. ` ; * v 


` the formal pro 


1111, 0, 1925 


appeal, These thras persons have severely 
kspt aloof from the witness-box, Accord-. 
ing to the defendants, Hira Lal was the 
cantral figure of the drama. According to 
Lakshmi  Narain's version, Khiman Lal 
was the person who sought the mediation 
of Néwal Kishor to bring round Hira Lal. 


.No explanation has been offered for the 


non-production of these wjtnesses. Their 
place is supplied by Lakshmi Narain, who 
was a minor in 1907,and could not be ex- 
pected to know facts to the same extené as 
his elders. . Beinga Mukhtar he is conver- 
sant with Law Courts, and because of this 
qualification he has been put forward as a 
witness. His evidence has been utilised in 
this case, not only to prove all facts upon 
which the defincs hinges, but to supply 

ét of a whole legion of docu- 
ments produced by the defendants. 

-One of the arbitrators is dead. Ohhote 
Lal was summoned as a witness by the 
plaintiffs, but he was not produced upon the 
ground that he had been won over by the ad» 
versaries. This may or may not be true. Of 
the three plaintiffs, one was a pardanashin 
lady and the other twoare minors. They be- 
long toa different village and cannot be 
expected to wield the same amount ofin- 
fluence as the defendants. It was for the 
defendants to sweep away from their path 
the document of the year 1907. They could 
well have, and ought to have, examined 
the other arbitrator. 'This they have not 
done. if 


“The way in which the ease appears to 
have been manipulated and conducted in 
the Oourt below doesnot reflect much cre- 
ditupon the honesty and fairness of the 
defendants. i . 


_ «The defendants fully realised the import- 


ance of the decument of 1907, and attampt- 
gd to nullify its effects by adducing evidence 
that the parties had agreed to cancel the 
agreement of reference, and that the family 
had re-united. We find it extremely diffi- 
cult to accept the oral evidence already ad- 
verted to. One should have expected a 
formal docunient declaring that the parties 
had renounced their intention to separate, 
and thatthe status quoante'had been restored, 
Excepting theoral evidente referred to 
above, there is no other direct evidence to 
support re-unjon. Oertain documents hare 
been produced by,the defendants with the 
double object of proving the ‘continuance 
of the jointness of the -family, and, in the 
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alternativapre-union These dosumenta will 
be discussed at the proper place,. 

The plaintiffs, in paragraph 4 of the 
plaint, pleaded that the business, residence, 
etc, of the parties were already separate,- 
but partition with greater elaboration of 
detail was publicly made by the arbitrators : 
in 1907. The oral evidence ‘of the plaint- 


ifa in proof of this is ofno better quality : 
than that of the defendants, and cannot be . 
Musammat Gando and Ram - 
Ohandra Sahai were not present at the . 


accepted. 


partition and have no personal knowledge. 


Musammat Gendo says that the family . 
separated in mess 25 years ago on accounts - 


of difference amongat the women-folk. Thie 
is not improbable, 


what value her husband got money. lending 
business. He got khandsal of Gobindpur, 
She does not know if any cash was divided. 
Oash ,and money-lending and khandsal 


deeds remained with her husband till hig 
death in his house. She got all hia effects, . 
She. 


She does not remember what she got. 
got no deed of money-lending business. He 


left ne cash. He used to.get profits of his: 


share of the zemindari, and àftór him she 
used to get itand maintained” herself with 
jt. In cress-examination, she states that no 
clothes, ornaments or utensils were parti» 
tioned, aud that no sugar was divided. : 

Musammat Geno is a partisan witness, 
and her statements are improbable and 
unconvincing. . 

Raof Chandra Sahai is the husband of, 
plaintiff No.*1. He is proseouting this guit. 
According to him, the, partjtion took place 
eight or nine years before Kunja Mal'& 
death. The zemindari only remained joint, 
but its profits were divided. In crosg-ex-° 
amination, hestates that houses were not* 
partitioned, but patvned ornaments were. 

Bakhshi Ram deposes that the arbitrators 
met on numerous occasions. 
ed khandsaland money-lending business, 
The residence and mess of the family sepa- 
rated afterthe.partition. In cross-examina- 
tion, he states fhandsals were not divided ; 
gepafate bondg were also not ‘divided ; joint 
monéy-lending business Was divided, Fur- 
ther he states that only the bonds and 
zemindari were partitioned, and nothing 
else was, partitioned. According to this 
witness, theearbitrajors prepared Six lots on 
paper,and agreed to execute a partition 
deed, and to get the same registered. He. 

. 
e 


She further states that 
money-lending business and sugar factories - 
were partitioned. She does not know of: 


They separate.. 


$8. 


the frst day. On thesecond day, they al- 
Jotted shares in zemindari na to 
profit: On the third day they asked for 
money for the stamp for partition deed from 
the family members, who said that they 
wauld consider over it and let them know” 
eto, This story is not corroborated by any 
other evidence, and is obviously false. 
Bakshi Ram appears to be dowered more 
with & lively imagination than with a sense 
for truth. . 
„We hold that the story of an actual par- 
Pru. by the arbitrators has not been made 
out, 

Matters have been complicated by the 
fact that neither party has come to Oourt 
with a straightforward case. We feel in- 
clined to hold that no award, written or 
verbal, was made by the arbitrators. The 
reason why the arbitration fell through will 
never be known. ‘The chances are that 
strained relations between the parties pre- 
ceded the execntion of the agreement of 
reference; and the family differences con- 
tinued, though these might have been 
patched up on certain emergencies for the 
common benefit of the parties, having re- 
oan to the gain of the moment. 

e appellants chiefly relied u 
legal effect of this re fos . ARA 

In Baboo Doorga Pershad v. Kundun 
K powar (2) the respondent who was the 
widow of a Jain banker of the Agarwala 
caste claimed the estate by right of inherit- 
ance against the collateralg of her husband 
The common ancestor of the plaintiff hus- 
band and of the defendants whs one Lala 
Qhedi Lal. In 1851, Makhan Lal, who was 
the only surviving son of Ohedi Lal, exe- 
outed an ekrarnarta along with the repre- 
tentatives of three deceased sons of the 
common ancestor, the terms of which have 
been set out at pages 56 tb 58 of the report 
By this ekrarnama, the interest of the four 


-branches ofthe family was differentiated 


aud defined, but no formal partitio 
effected, and the parties Mors eret 
share the profits and bear the lesses in equal 
shares of one fourth each. “Applying the 
rule of law laid*down in Appotger v. Rama 
Subba Aiyan (3) it*was held that the family 
must be taken to have been*sephrated in 
interest and, title. Their Lordships de- 
2) 1L A. 65; 21 W, R: 214; "yer. 
2 ha is a ndo 
;8 W. R. P. O. 1; . 
LAK, P. OJ. 657, 20 Ee KG 30... Ser P. Ors. 218; 
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clared that there might be a division of 4 

joint and separate Hindu family, and of 
the joint property without a regular parti- 
tion by metes aud bounds, and that the 
question, in each case must be one of inten- 
tion, which was to be inferred from the 
instrumenta executed and aots done. The 
peculiar feature of this case was that, by a 
common understanding, certain moveables 
were kept in common, but four chithas had 
been drawn up and signed by all the parties 
coneerned and that the accounts were kept 
as they would be kept between four ordinary 
partners, and not as they would be kept as 
between the members ofa joint and un- 
divided Hindu family. Thus on the facts 
this case is distinguishable and is not of 
material assistance to the plaintiffs, 

In Parbati v. Naunihal Singh (4) the 
respondent had instituted a suit for eject- 
ment against Musammat Parbati, widow 
of his paternal uncle, Ohaudhri Dalip Singh, 
on the allegation that his father Nirmal 
Singh and Dalip Singh were members of 
a joint family, that Nirmal Singh died in 
1861, that Dalip Singh died in February, 
1899, and that the plaintiff was the sole 
surviving member of the joint family. 
The defendant contested the suit on the 
ground that on or before the 13th of June, 
1861,a partition had been effectedin law, 
and that on that date, Dalip Singh, 
Musammat Rani acting for self and also 
on behalf of her infant son, Naunihal Singh, 
and Musammat Phool Kuer, the plaintiff's 
grandmother, addressed a petition to the 
Tahsildar for mutation of names in equal 
shares in favour of plaintiff and Dalip Singh. 
Their Lordships held that this ponstituted 
a partition of the joint family, that the 
plaintiff had acted upon the partition, that 
he had taken fyll advantage of it, and had 
nove» repudiated it during Dalip's life- 
time. Reversing the judgment of the 
High Court the Judicial Oommittee held 
that Dalip Singh was aseparated Hindu. 
It is cfear, therefore, that where the shares 
of the individualmémbers of the family, 
be they majors or minors, have been as- 
certained with the object of effecting a 
pertition, it results in the disruption of the 
joint egtatee . 

This view dods notin any way militate 
against the later pronouncement di the . 
Privy Council in Palani Ammal v. Muthu- 

(4) 3 Ind. Oas. 195; 36 L A. 7E, 6 A. L. J. 597; 10 C. 
L. J. 121; 13 O. W. N. 983; 5 M. L. T. 427; J1 Bom.*L,. 
R. 878; 31 A. 412; 19 M. Led, 517 (P. 0). . 
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venkatachala Moniagar (5) where their 
Lordships observed as follows:—“But tha 
mere fact that the shares of the co- 
parceners have been ascertained does not 
by itself necessarily lead to an inference 
that the family had separated. There may 
be reasonsother than a contemplated im- 


. mediate separation for ascertaining what 


the shares of the co-parcengrs on & separa- 
tion would be". But where the ascertain- 
ment f shares is made with the distinct 
object of partition or the separate enjoy- 
ment of the profits, it effects in law a 
partition of the property. 

In Suraj Narain v. Iqbal Narain (6) the 
question turned upon the construction of a 
deed of compromise dated the 27thof Febru- 
ary, 1901. Their Lordships remarked as fol- 
lows:—''What may amount to a separation 
or what condyct on the partof some of 
the members may lead to a disruption of 
the joint undivided family and convert a 
joint tenancy into a tenancy-in-common 
must depend on the facts of each case. 
definite and unambiguous indication by one 
member of intention to separate himselfand 
to enjoy his share in severalty may amount 
to separation. But to have that effect the 
intention must be unequivocal and clearly 
expressed. In the present case, that element 
appears to their Lordships to be wholly 
wanting, By the compromise of February, 
the parties had agreed to retain the 
statute of jointness which had existed 
net then “antil any disputé arose among the 

eirs’, 

Suraj Narain’s statement that he separat- 
ed a few months later was not accepted as an 
expression pfan unambiguous intention to 
separate, and his oral evidence was rejected 
as inconclusiveor unreliable. On the other 
hand, his conduct, borne out by documents, 
went against his contention. ; 

It is settled law that where there 1s an 
unambiguous intention to separate, parti- 
tion is the inevitable result. Where, 
however, the expression of inténtion 
is clothed in ambiguous terms, the 
question of jointness' or otherwise may be 


© 87 Ind. Cas, 333; 48 M. 254%t p. 237; A. L R. 1925 
P.O. 49; 48 M. L, J. 83; 6 P. L. T. 183; $1 L.W. 439 
^W. N. 380: 3 Pat. L. R. 196; 27 Bom. L..R. 
84 
3 


23 A.L. J. 748; L. R. 6 A. 

(P. O.. 

: 40 I. A. 40; 13 M. L. T. 194; 17 

. T. 9. 172; (1913) M, W. N. 183; 17 

L. : 345; 35A. 80; 15 Bom. L. R. 
. e 
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legitimately tested.by an appeal to thd 
conduct of the parties and by'a ‘referencd 
to the surrounding circumstances. It has 
been heldby this Oourt in Jai Nara 
Rai v. Baijnath Rai (7) that separation can 
be effected either by deeds or by acte, or 
both by deeds and acts. If the deed be un- 
equivocalin its language and the intention 
of the parties is clear from it, it would not 
re has to prove acts in support of the 
ead. 

In. Ramalinga Annavi v. Narayana 
Annavi (8) their Lordships point out that 
“ander the Hindu Law, it is open to the 
members of a joint family to make 6 divi- 
Sion and severance of interest in respect 
of a part of the joint estate whilst retaining 
their status as ajoint family and holdin 
the rest asthe properties of a joint an 
undivided family". In each case, the ques- 
tion will resolve itself into one of inten- 
tion. There is nothing to prevent. the 
members of a Hindu family upon grounds 
of expediency to divide off a portion 
of the joint family property and yet to 
continue the resolveof retaining the rest 
of the property in joint ownership as 
members of an undivided’ family. It is 
essentially a case of intention, and their 
Lordships point out that a disruption may 
ensue even by a notice being served by one 
member of the family upon the other 
members, clearly intimating an intention 
to separate. . s 

Separation is tha result of the exercise 
of individual, volition, and is not dependent 
upon consensus or consentof the other 


membersof the co-parcenary body. But* 


some overt act is necessary for the expres- 
Bionof that intentiod. Infention may be 
expressed by declaration or may be 


gathered from the conductof a particulare 


member of a family such as his leaving the. 
family roof,settingeupa separate business, 
or asserting his claim to portiun of 


the family property as his own coupled . 


with his conduct generally, ifsuch conduct” 
be inconsistent with his position as mem- 
ber of an undivided family. The declara- 
tion or the conduct should be such as 
to convey an ifitimation to the other mem- 
bera of the family of a clear intention to 
separate. . è se 

(7) 108 Ind. Cas. 449; 26 A. L. J. 349 at p. 350. 

(8) 68 Ind. Oas 451; 45 M.489; 30 M. L. T. 255; 
(1922) M. W. N. 309; 26 O W. N. 920,43 ML J. 
98; 16 L. W.*63» 24 Bom. L. R. 1209; 20 A L.J. 
839; A. J. Re 1922 P.O, 201; 37 O.L. J.15; 49L A, 
168 (P. 0), ° con 


r 
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t In Mukund Dharman Bhoir v. Balkrishna 
Padmanji (9)'the question for determina- 
tion by the Judicial Committee was whe- 
ther a dccument executed by Padman 
in the year 1907 had the effect of separating 
Padman and his two sons in status from the 
joint femily with a consequential partition 
of the joint family estate, 

On the date of the execution of the 
aforesaid document, Padman did not know 
that there was a joint ancestral estate, 
owned by him and by his father, Padman 
was an idle vicious young man tof week in- 
tellect, a burden to the family and incap- 
able of assisting in the management of the 
family property. A portion of the family 
estate was allotted to him for his main- 
tenance, and he began to live separately. 
Their Lordships held that there was a 
two-fold application of the word “division” 
in connection with partition. Inthe first 
place, there is separation, which means the 
severance of the status of jointness. That 
isa matter of individual volition and it 
must beshown that his intention to be 
divided has been clearly and unequivocally 
expressed, it may be by explicit declara- 
tion or by conduct. Secondly, there is the 
partition or division of the joint estate, 
comprising the allotment of shares, which 
may be effected by different, methods. 
Their Lordships held that the deed of 
1907 was not operative in effecting a separa- 
tlon. A : 

The above cage does not go against the 
appellants, and is clearly, distinguishable, 
Padman was not “separated from the 
family in its legal or technicale sense. His 
phare inthe joint family property was not 
ascertained, and no property was allotted 
to him as his share on partition. He wag 
removed from the family as a good riddance, 
& dry crumb having been thrown 
out td him to satisfy hiseimmediate wants. 
One of the commonest ways of declaring 


„the intention to separate is by the institu- 


tion of a suit for partition. In Appovier 
v. Rama Subba Aiyan (3) the dispute re- 
lated to the estate of one Sita Ramiyan and 
his six sons who formed an „undivided 
family. Troubte arose in £806 when g 
temporary arrangement was made a 
the diflsion ofthe family property. But 


.Q 105 Ind. Oae. 703; 54 L A. 413; A, L R. 1997 
P.O, 294; 4 Q*W. N. 845; (1927) M. W.*N. 739.53 
.L. J.468; 29 Bom. L. R. 1496; 46 O*L. J.413; 39 
L. T. 521; 32 O, W. N. 203; 27 L. W. 198; 52 B.8 
Q. . 
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the parceners continued to hold the prow 
perty as joint property until 1830. On 
the 30th of September, 1830, an ekrarnama 
was executed tora prospective division of 
the family villages at some future period 
as might be agreed on, with joint cultiva-. 
tion and engagement thereofin six equal 
sharesin the meanwhile. On the 22nd of . 
March, 1834, a more effective deed was exe» 
cuted allotting properties in certain 
shares to the parties concerned. On the 
lltheof November, 1855, a suit for parti- 
tion was instituted in which the document 
dated the 22nd of March, 1834, was cbal- 
lenged upon a variety of grounds. The 
plaintiff's case rested mainly upon the con- 
tention that the property in dispute be- 
longed toan undivided family of which 
the plaintiff-appellant was a member. Their 
Lordships overruled this contention with 
the following observation;—'*But when the 
members ofan undivided family agree 
among themselves with regard to particular 
property, thatit shall thenceforth be the 
subject of ownership, in certain defined 
shares, then the character of undivided 
property and joint enjoyment is taken 
away from'thesubject matter so agreed to be 
dealt with; and in the estate each member 
has thenceforth a definiteand eertain share, 
which he may claim the right to receive and 
enjoy in severalty, although the property 
itself has not been actually severed snd 
divided.” Their Lordships took into con- 
sideration the fact*that there was no uniform 
or consistent céurse of decisions in India 
one way or the other: "Upon an examina- 
tion of the cases, it will be found that in 
some thedeed of partition was notat- 
tended by any subsequent aot, and have 
béen repudiated by subsequent conduct 
of the parties; and in another of the cases 
cited, where there had beena decree of 
partition, it seems that the decree of parti- 
tion had been abandoned.” Their Lord- 
ships next proceeded tolay down the 
general principles relating to partition: — 
“Itis necessary to bearin mind the two- 
fold application of tħe word ‘division’, 
There may be a division ‘of right, and 
there may bea division of property, and 
thus, after, the oftecution of this instru- 
ment, there wasa division of right in the 
whole property, although, in some pértion, 
that division of right was not, intended to. 
be followed up by an actual partition by 
metes and bounds, that being postponed 
til some fuéure tie when it weuld be 
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convenient to make that partition", Their 
Lordships ruled that the effect of the. 
ngreementof the year 1834 was that the 
joint tenancy was severed and converted 
into a tenancy-in-common. 

It follows from this that where the 
intention of the parties found its expres- 
sion in an agreement to separate, it has the 

. effect of bringing about & partition in law, 
although the de facto partition may 
not be? carried .out either immediately 
or even for years, as happened in this 
C838. 

In Joy Narain Giri v. Girish Chunder 
Myti (10) the joint family consisted of Joy 
Narain Giri and Shivaprosad Giri who 
were the grandsons ofone Mahant Nand 
Kishore. Shivaprosad quarrelled with 
Joyn&rainas the latter had refused him 
any participation in the joint estate. He 
left the house in which they jointly re- 
sided, lived with his sister's husband and 
maintained himself with borrowed money. 
He sued Joy Narain for his half share and 
obtained a decree which provided that the 
date of separation from commensality was 
to be counted from Baisakh 1272 F. This 
decree was affirmed by the High Court in 
appeal. Joy Narain appealed to the Privy 
Council, during the pendency of which 
Shivaprosad Giridied. He was substituted 
by Girish Chunder, his sister's son, who 
claimed undera Will made by Shivapro- 
aad, The Privy Oouncil dismissed the 
appeal. Then Joy Narain brought the pre- 
sent suit for a declaration that Snivapro- 
Bad died asa member who was joint in 
estate with Joy Narain and that, therefore, 
the partitiondeerea enured for his benefit. 
The Privy Oouncil held that although the 
previous suit was not in terms for parti- 
tion, the decree passed therein effectually 
destroyed the joint estate and the plaint 
indicated a distinot intention of obtaining 
a separation of estate,and as regards both 
the real and personal property. 


. 
Girja Bai v. Sadashiv Dhundiraj (11) was 
ao appeal to the Judicial Committee ina 
guit brought. by one Harihar against 
the descendants of thé common ancestor, 
Bapuji, for a declaration of his title tog 


Jur. 81: 2 Ind. Dec. (N. s.) 276 (P. O.). 

* (11) 37 Ind. Cas. 321; 43 I. A. 151; 20 O. 
14 A. LJ. 822; 20 M. Is. T. 78: 12 N. Le 
2 M° W. N. 65; 18 Bom L. R. 621; 

L, J. 207; H M. L. J. 456; 4307 1031 


(10) 5 | A. 228; 4 O, ^r 3 Bar. 
s 
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third share in the joint ancestral property, 
On the lith of February, 1902, Harihar 
and Jageshwar wrote to Dhundiraj, wha 
had been introduced into ihe family by 
adoption, asking him to have a partition 
effected by arbitrators. On the lst of 
October, 1908, Harihar served a registered 
notice on the first defendanf, who was the 
manager of the joint family, communicat- 
ing his intention to the defendants that he 
did not wish to continue as a member of 
thefamily. On the 19th of October, the 
defendant, in his reply, tried to persuade 
Harihar to abandon his intention and added 
that,if he persisted, he had better make 
the partition himself, since he was senior 
to him. Harihar.brought this suit three 
days after this. The District Judge 
directed the parties to appear before him 
in person to ascertain from them how the 
partition was to be effected. Their Lord- 
ships held that the notice dated the Ist of 
October,1908, coupled with the'partition suit 
amounted to a separation with all its legal 
consequences. In this case there was a 
persistence in the demand for partition, 
and all acts of Joy Narain subsequent to 
the registered notice, indicated a firm 
resolution to separate. 

In Kawal Nain v. Budh Singh (12) 
Prabhu Lal, one of the sons of Budh 
Singh, left his ancestral house and sued 
his father for partition. On the 19th of, 
July, 1890, the suit was dismissed on a 
technical ground. The elders of the com- 
munity intervened; and by a private 


settlem#nt, a one-third share, to which, 


Prabhu Lal ‘was entitled, was allotted ta 
him, although the name of Budh Singh 
continued in therevenue papers. On the 
98th of August, 1890, Prabhu Lal executed 


a simple mortgage in favour of the pre- ° 
decessors of the appellant, Kewal Nain' 


and others. 


On *the 22nd of August, 
1910, a suit 


for enforcement of this 


mortgage was brought against Parbhu - 


Lal; and the other member® of the 
family were joined as defendants. These 
defendants resisted the suit on the ground 
that Prabhu Lal was a member of a 
joint’ family, sand a mortgage by him 
of his share of the fanfily propertigs was 
invalid This "plea prevailed in the High 
Oourt with Richards, C. J., and Banerji, J. 


(12) 40 Ind. Qas. 286; 44 I. A. 159; 15% L. J. 581; 2 
P. L. W. 57; 21 OW. Ne 986, 33 M. L. J. 42; 19 Bom, 
L. R. 648; 28 O. L. J. 101; (1917) M. W.N. 514, 6 L, 
W. 330; 39 A. 498 (P. O). ° 
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* .in the case. 


a? 
The Privy Counell reversed. this de- 


olsion on the short ground that by his 
plaint in the partition suit Prabhu Lal 
had claimed a fifth share of the family 
property, ‘and that the claim amounted 
tò an intimation to the defendants, his 
co-sharers, of his unequivocal desire to 
separate, and that the partition was effected 
by the commencement of the aforesaid 
Buit. They further held that the status 
was altered by his assertion of his right 
to s3parate whether he obtained a. con- 
aequential judgment or not. 

The learned Advocate for the &ppellants 
contends before us that the same result 
should follow from an agreement of re- 
ference to arbitration for partition of the 
family property where the intention to 
separate is clearly manifest from the 
document, and the circumstances that the 
arbitrators did not proceed with their 
duty, or made no partition in fact, or 
gave no award at all will in no way 
affect the legal consequences of the agree- 
ment. In principle there does not seem 
to be any difference between a plaint 
for partition filed in Court and an agree- 
ment duly executed by the members of 
the joint femily to divide the family 
property through the intervention of arbi- 
trators. The crucial factor in each case 
is the intention of the party or parties 
concerned. If the intention has been ex- 
Dressed in clear terms (no matter what 
nature of the document, and might be 
a plaint or an agreement), the inevitable 
result is the termination of the joint 
* Status . 

In Joy Narain us v. Girish Chunder 
Myti (10) their Lordships never intended 
to lay down thé rule that the plaint in 

*8 suit for partition, indicating a distinct 
-intention to separate, was not sufficient 
to effect separation until effect was given 
to that intention by the judgment passed 
It was a matter of coinci- 
dence in «hat case that the suit for parti- 
tion succeeded and a judgment wag en- 
tered in favour of the plaintiff. In Kawal 
Nain's case (12) in spite of the dismissal of 
the suit for? partition o a technical 
ground, their Lordships feld that. the 
legal *éffect of the filing of the suit wag 
Partition, as the intention to separate had 
been expressed unequivocally in the plaint, 
and that *was enough to effect a sever. 
ance. The non-passing of a decreas was 
immaterial, as a “decree was necessary 
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only for working out the reault of the 
Severance, The conselous withdrawal of 
a suit for partition leads to a different 
result from the erroneous dismissal of a 
suit for partition. 

The case of Lakshmakka v. Bala Ran« 
gappa (13) presents up to a certain point 
some features of similarity. . 

The.property in suit belonged to four 
brothers, who executed a decument, mis- 
called a mukhtearnama, appointing tertain 
persons to act as arbitrators and effect 
a final division of the joint family pro- 
perties. The material portion of this docu- 
ment wassin these terms: ‘Already, three 
years ago, not having been in goed 
terms among ourselves, we were living 
separately and the lands and the debta 
due by us to outsiders ere, however, 
held in common; but spute having 
arisen among us thereby, we have appoint- 
ed you this day for the purpose of putt- 
ing a stop to our dispute and for finish- 
ing the divieion of our assets and liabil- 
ities. Therefore, we shall abide only by the 
decision given by you." 

In this case the arbitrators entered 
upon their duties, made a partition of 
certain properties, but gave “a joint share" 
to the plaintiff's .husband. But before 
the arbitrators had entered upon the scene, 
disruption had already commenced by 
the act of the parties. These circumstaneeg 
differentiate this case from the one in 
hand. The feafure in common between 


.the two cases is the agreement to refer 


to arbitration, and although the terms of 
the document were not so clear nor tha 
instructions so detailed and minute as in 
the present case, Nair, J., held that a 
Severance of interest was created by the 
document then, before him, . 


Im Periaswami Nainar v. Kandasami 
Nainar (14) during the progress of a 
partition suit, which had been instituted 
on the 23rd of April, 1919, three sets of 
defendants executed a registered instru- 
ment on the 28th of April, 1919, whereby 
they appointed five arbitrators to effect 
a partition of the entire property, Two 
ef the arbitraters refused to act. On 
the 25th vf July, 1919, afresh document 
was executed in favour of five arbitra- 
tors to effect a partition of the family 
property. ; : ; 

13) 91 Ind. Sas. 285; A. L B. 1926 Mad, 388. — ' 

lir 99 Ind. Qas. 730,* © : 
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The partition suit itself had been pre- 
esded by a demand for partition in March 
1919, and the plaintiff had to borrow 
money for the prosecution of the suit. 
These circumstances evidenced an inten~ 
tion to separate ina manner which can- 
not admit of any mistake. Their Lord- 
ships held that Vythi(the first defendant) 
equally with the plaintiff, wanted a parti- 
tion to be made, that his*demand was 
unsquivocal and unambiguous, and that 
ha had not gone back on his first decision 
for the partition of the property. 

A person executing an agreement of 
reference for the appointment of certain 
peraons a8 arbitrators to divide the joint 
family property may have a locus peni- 
tentie and may abandon his intention 
where the other parties to the reference 
agree. It must be, in very rare cases, 
if any, that the arbitrators should be 
justified in continuing the proceeding, 
where all the parties to the reference 
are agreed that the proceedings are no 
longer necessary and that they are 
in favour of the conservation of the status 

. The mere fact that no award was 
given is wholly insufficient for any in- 
ference either that the party or parties 
concerned had renounced their intention 
to ssparaip or that the family had become 
re-united, 

In Kasam v. Jorawar Singh (15) the 
respondents Nos. 1 to 6 formed a joint 
family with one Nain Singh, who died 
in 1906. Nain Singh hade sold certain 
properties to Syed Kasam in 1902. The 
plaintiff respondents claimed to recover 
these properties from the vendees on the 
allegation tht the property belonged to 
the plaintiffs and Nain Singh as mem- 
bers of the joint family. -In defence 
it "was pleaded that Naine Singh had 
separated. On December 4th, 1905, “all 
the members of the family executed an 
agreement appointing one Ghasi Ram as 
arbitrator to partition the property. Certain 
lists were drawn up by the arbitrators, 
but the formal division was not at once 
carried out, as. Nain Singh died on March 
26th, 1906. Effect, however, was given 
to the lists after his death. Their Lord-* 
ships appear to have treated the agree- 


e 
(15) 68 Ind. Cas. 573; 49 I. A. 358; 31 M. L. T. 46; 


16 L. W. 223; 18.N. L. R. 127; A. I. R. 1922 P.O. 


353; 43 M. L. J. 676; 21 A. L. J. 57; 25 Bom. L. R. 
1; 37 O. L. J. 73; 2Y O. W. N. 17$; 50 0. 84 
(P.O). ur ve" z 
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ment of reference to arbitration for. effeotz , 
ing a partition upon the same footing 


"as a plaint in & suit for division of a 


joint family property; and held that 
Nain Singh having claimed his half share 
and having signed the deed of agreement, 
these were sufficient to effect a severance in 
interest and to prevent the share of Nain 
Singh from passing by survivorship. 

In Kedar Nath v. Ratan Singh (16) the 
facts were somewhat peculiar. Two estates 
in Oadh, before its annexation were held 
by a joint Hindu family consisting of 
three brothers, Gayadin, the eldest, Umrao 
the second, and Ratan, the youngest. These 
estates were confiscated by the Government 
but subsequently one of the estates, namely 
Sherpur, was granted to Gayadin. The 
grant must be taken to have been made to 
all the three brothers as members of an 
undivided family, and it was so held by 
the Oourts in India and also by the Privy 
Council. In 1867 Umrao quarrelled with 
Gayadin, left the family house and brought 
a suit for partition, which he continued 
against Gayadin's widow and obtained a 
consent decree about one-thipd of the pro- 
perty. Ratan also brought a suit for parti- 
tion, claiming his one-third, but he re- 
mained with Gayadin, and withdrew his 
claim. Later on Ratan brought a suit, 
against the'widow, alleging that she was 
wasting the estate. Upon the death of 
Gayadins widow in 1896 Umrao brought 
2 guit claiming a share in Sherpur. The 
Judicial Commissioner held that Ratan 
Singh xemsined jóint with Gayadin till 


thelatter's degth, and then became entitled ^ 


to two-thirds of the property. The Pri 
Council agreed with this den: This 
caso has been understood *as an authority 


for the proposition that the withdrawal of ° 


a suitfor partition negatives the dig- 
continuance of the joint family. It ought 
to be borne in mind that Ratan Singh 
continued to live with Gayadin after the 
kab kah oe suit. . 

In Madras there was a long co 
decisions that, partition could duy ess 
either by an agreement of the cO-parcenerg 
to separate, o*by a preliminary decree in 
a Buit, for parfition. This view had to be 
departed from in Soundararajam v. Aruna- 


(16) 7 Ind.«Oas. 648; 37 T. A. 161; 14 OW. 
DENTIA XA EHE 
1 om. rx 5 : 5: 130. C. j . ; 
J. 900 (P* C... UN 332; 20 M, L, 
. . 
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ghalam Chetty (17) after the eclear pro- 
nouncement of the Privy Council in Suraj 
Narain v. Iqbal Narain (6) and in other 
cases. Then came the case of Palaniammal 
v. Muthuvenkatachala Maniagarar (18) the 
facts of whieh were somewhat complicat- 
ed. In 1835,8 suit for partition was 
instituted by one of the younger sons, 
The pleadings of that suit, or even the 
terms of the decree passed in that suit, 
are not very clear from the report. In 
1843 a second suit for  partitior was 
instituted, in which shares were claimed 
under a Will of the first zemindar. The 
Civil Judge held that the Will could not 
operate with reference to the joint family 
property, but he directed the partition on 
lines inconsistent with the Hindu Law of 
inheritance. The parties subsequently 
effected a razinama or compromise in the 
Sudder Adalat on &ppeal asking the Court 
not to proceed with the partition. The Oourt 
accepted the compromise and declared in 
the judgment that the family was to con- 
tinue joint. In 1849 one of the plaintiffs 
sued the eldest son for partition, and 
obtained a deeree. Later on was instituted 
the suit for partition which gave rise to 
this appeal. The case turned principally 
upon the construction of Hx. I which was 
an agreement between the seniorco-parcener 
and only one of the junior co-parce- 
eners and upon the inference permissible 
from the transaction of the family mem- 
bers between the years 1834 and 1855. 
Their Lordships held. that* the effect of 
these was not to out off the jurfior oo- 

arcener from the joint “family, and 
did not let inethe ether co-parceners who 
were not partics to Ex. 1 or their de- 
&cendants by rule of survivorship, upon 
the failure of the senior eo-pareener’s 
branch. Wallis, O. J., observed as followa:— 
“Treating the matter hs one of individual 
volition, it seems tome that itis open to 


* a co-parcener whohas fled a plaint for 


partition to abandon that intention before 
the suit has proceeded to a decree and 
to eleet to continue in a ¿state of joint- 
ness." s E cues rat a f 
Kumaraswami, Sastri, J.» after Setting 
out the facts summarized the resuli in 
these words:—“It will thus be’ seen that 


33 Ifd. Cas. 858: 39 M. 136 & 158; 20 M 4. J. 
"T 816; 2 L. W. 1247 a A200. 18 ML L. T. 552 & 
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by various agreements or transfers ‘thd 


»first branch of the family continued to ba 


in possession and enjoymentof the zemin ' 
without any actual partition being effected." 
As regards some ofthe other documents’ 
relied on, he held that they did not- 
indicate an unequivocal intention to sepa-- 
rate, but tended to show that an arranger 
ment was reached as to the mode ef enjoy- 
ment in sucha way as to impress upon 
the property the character of impartibility. ' 
Thelearned Judge remarks: Assuming that 
the mere filing of a plaint issufficient tg: 
sever the status of the co-parceners, it seems 
to me thattill a decree is passed in that: 
suit, it is open to the plaintiff to change 
his mind and to withdraw the suit so as” 
to leave him in the same position as if 
no suit had been filed. Ican find no- 
thing either in Hindu Law or in the decid-: 
ed cases to countenance {the view that 
& mere expression of an intention to. 
separate is irrevocable.” His Lordship 
furtherobserved: “Where from the scope 
of the plaint or pleadings all that appeared 
is that one member of an undivided family 
wanted to cut himself off from the rest’ 
after receiving his share and the other 
members neither asked nor evinced any 
desire for a partition inter se, the considera- 
tion ofthe shares of the others is only 
incidental for the purpose of giving the 
relief which the plaintiff wants (as it is 
not possible to arrive at the shareof one 
co parcener without knowing how man 
co-parceners there are and their shares), an 
the status of the others is unaffected by the 
decree in favour of one member.” 

If the institution of the syit for partic 
tion be an indication of an unequivocal 
intention to separate; the moment the 
intention is expressed, it must inevitably 
resglt in partition. The other members of 
the familyhave from that moment onwards 
beeome members of'a divided family; 
holding their property as a separate tenure, 
witlf or without a division of their interest 
inter se. It cannot be questioned that in 
view of the decision ôf the Judicial Oom- 
mittee in Kedar Nath v. Ratan Singh (18) 
Muthuvenkatachala 
Monigar (5) it must be held to besettled 
law that the mtentien to separate can very 
well be abandoned. But how dan the 
abandonment of intention on the part of 
the plaintiff bring abont the restoration 
of the status que. independent of. the woli- 
tion of the othef *members of the family ? 
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Another question which arises is whether 
the intention could be abandoned only 
before a preliminary decree for partition 
has been passed by the trial Court? 
Could it be abandoned at alater stage of 
the same suit? Itis true that the effect of 
.the preliminary decree is the ascertain- 
ment of the shares of the party or parties 
concerned in the joint family assets. 
Suppesing there is an appeal from the pre- 
liminary decree and the suit is withdrawn 
during the pendency of the appeal, how 
will this withdrawal operate upon the 
status and charaeter of the family and the 
property held by it? It has been held 
thatin erder to constitute & disruption of 
the family, itis not necessary that the suit 
for partition should culminate in a pre- 
liminary decree for partition. The Privy 
Council has held that the effect will be a 
division of the family even where the suit 
has been wrongly dismissed. 

The case in Palaniammal v. Muthuven- 
katachala Manigarar (18) is not helpful 
tothe defendants for the following rea- 
Bong: — : 

(1) The evidence diselosed that the family 
had continued joint and had not intended 
or persisted in ite intention to separate. 

(2) The transactions in support of parti- 
tion were held not to indicate an un- 
ambiguous intention to separate. 

(3) It was found thatthe real intention 
of the members ofthe fathily was not to 
divide the family property, but to create 
an impartible estate by agreement. 

This case is, therefore, no authority for 
the proposijion that where six different 
branches of thefamily, descended from 
& common ancestor, enter into an agreement 
Ded the entire property partitioned fully 
and completely through sofhe arbitrators, 
this does not effect a partition of the 
family either because the arbitrators 
did not enter upon their duty at all or 
that the property was not divided by metes 
and bounds for some unexplained cause, 

The above case whs followed in Vemi 
Reddi Seshw* Reddi v. Nallappa Reddi 
Raghava Reddi (19), Sengoda Goundan v. Ma- 
thu Goundan (20) and was affymed on 
appeal by the Privy Ooungil in Palani 
Ammaly. Muthunenkatachala Moniagar (5). 


(19) 57 Ind. Cas. 800; 41 L. W. 611. , 
(80) 78 Ind. Oas. 927; 46 M. L. J. 404; 19 L. W, 533; 
9 A, IR, 1024 Mad. 


Ü M M. W. N.376; 47 M, 607; 
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It was held in the last mentioned case 
that the co-parceners in a joint family can 
by agreement separate among themselves, 
but the separation of onemember does not 
necessarily result in the separation of the 
other members of the family, and that “the 
remaining co-parceners, withóut any special 
agreement among themselves, may continue 
to be co-parceners and to enjoy as members 
of a joint family what remained after 
suchea partition of the family property. 
That the remaining members continued 
to be joint may, if disputed, be inferred 
from the way in which theirfamily busi- 


ness was carried on after their previous - 


co-parceners had separated from them.” 
Their Lordships further held that if a 
member of & joint family withdrew his 
suit for partition, it may result, as was 
held in Kedar Nath v. Ratan Singh (16) that 
no severance of the joint status resulted: 
“Their Lordships see no reason to depart 
from that view, although such a plaint, 
even if withdrawn, would, unless explained, 
afford evidence that an intention to separate 
had been entertained....... «ln a suit for 
partition which proceeds to a decree which 
was made, the decree for a partition is 
the evidence to show whether the separation 
was only a geparation of; the plaintiff from 
his co-parceners, or was & separation of all 
the members of the joint family from each, 
other.". . 

There can be no doubt that, if an agrea- 
ment for partitiqn of the property by 
referenee to arbitration destroys the status 
of the joint» family, it produces in law 
much the same resylb as,& preliminary 
decree for partition. Vois will be the logi- 
cal result of theagreemeht. Shares may 
be ascertained by a preliminary deorée 
as much as by an agreement of the parties, 

Where an ekrarnama entered into "bé- 
tween the members of a Hindu undivided 
family clearly and unequivocally declared 
that defined shares had been aMotted to 
the various co-parceners in the entire pro- 
perty, this effegted & partition ef the estate 
and its legal effect and construction could 
ng) be controfied or altered by evidence 
of thesubsequent conduct 9f the parties (seo 
Balkishen Bas v. Rma Narain Sahu (21) and 
Jai Narain Rai v. Baijnath Raj (7)]. In the 
last mentioned case, reliance was p]aced upon 
a sale-deed dated the 2Ist of May? 1919, to 
prove thafin spite of the document dated 

(21) 30 I, A, 189 at p, 149; 800. 738; JW, y 
5 Bom, Ty R, 481; 8 Sat, P, O, J, 489 (P. M SM 
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ef the family purehased the property 
without any definement of the shares, and 
upon the fact that the Subordinate Judge 
had found that there was no sufficient 
evidence to prove that the division of 
moveable had ever taken place, The 
Oourt held that these facts did not affect 
or control the result of the agreement 
dated the 12th of April, 1919, which was 
eonstrued to have effected a partition in 
Jaw. 
The result of the decision may be con- 
veniently summarised as follows:— 

(a) Partition is the severance of the 
status of a joint family, which may be 
effected by the exercise of individual voli- 
tion indicating an intention to separate 
from the other members of the family. 

(b) The said intention must be manifest- 
ed clearly and unambiguously. 

(c) The intention to separate may be 
established either by explicit declaration 
or from an uniform and consistent course 
of conduct of the party concerned or of 
other members of the family. The inten- 
tion may be declared orally or in writing, 
and may manifest itself from the filing 
of a plaint for partition, from an application 
for mutation of names to the Tahsildar in 
specific shares with a view to separate en- 
joyment from a written notice served upon 
the members of the family demanding a 
partition of the property, from an agree- 
ment executed by the»varidus members of 
the family whereby the shares of the indi- 
vidual members are defined With the object 
of securing -sepasate enjoyment of the 
profits, or from, an agreement of reference 
to arbitration for the partition of the pro- 
perty. Instances like these may be enume- 
rated but cannot be exhausted. 

(d) It is not necessary that there should be 
B consensus or agreement among the co-par- 
ceners for the severance of status of a joint 


(e) “Where severance is effected by ex- 
plict declaration, the regalt is decisive, 
and the leggl result cannot be affected or 
controlled by the subseqüent conduct of 
the parties. OM 

(f) In the absence of an ‘explicit declara- 
tion, an inference in support of the inten- 
tion may be drawn from evidence of con- 
duct which will necessarily be different 
Becording to the varying postures. of each 


PO) Where there is evidence of jatention 
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this can only be annulled by 
clear evidence of the renunciation of such 
intention, and in some cases, by consensus 
or agreement onthe part of the members 
of the family to re-unite. 

(h) Partition may also result from a 
definement or ascertainment of shares with 
& view to sepgrate enjoyment of property 

(i) The separation of one member ofa 
co-paroanary is not necessarily a separation 
of*the other members inter se. 

The document dated the 30th of Septem- 
ber, 1907, does not lend itself to the con- 
struction that the executants did not in- 
tend to separate unless a complete partition 
was effected of the entire property into 
six parts. A like construction was sought to 
be placed upon the ekrarnama referred to in 
Kasam v. Jorawar Singh (15), the provisions 
of which werenotdissimilar tothe agreement 
of reference in this suit (see page 361*), 
But the Judicial Committee did not accept 
this construction. 

The division of the property is the conse- 
quence of the intention to separate, and the 
separate enjoyment of the property was 
evidently the result aimed at. As already 
noticed the intention toseparate was ex- 
pressed in the document in unmistakable 
terms. Its legal effect was to ‘produce a 
disruption of the family. 

The oral evidence produced by the defend- 
ants to sustain the alternative pleas that 
the intention jo separate had been formally 
abandoned by the several members of the 
family, or that they had agreed to re-unite 
and had, in fact, re-united has already been 
commented upon and discarded as wholly 

.unworthy of credit, 

The defendants laid considerable stress 
upon 8 numper of documents to prove «he 
coutinuance of the joint family, or the re- 
union of the family asan alternative plea. 
On the 18th of January, 1909, Khairat Nabi 
and Enayatullah sold some zemindari pro- 
perty inMauza Jalalpur Khas and a house to 
Khiman Lal, Kunja Mal, Hira Lal, Shadi 
Lal, Kundan Lal and Lakhshmi Narain for 
Rs, 15,223. The shares purchased by the 

e vendees have not been separately specified. 
The, dooument does not indicate that the 
vendees paid their share of the pyrehase- 
money separately. The recital shows that 
Shadi Lal paid Rs. 4,342 in cash to the 
vendors in the presence of the register- 
ing officer. Theni fot are as consistent 
with a .*join ily as with: tengnoy» 

€ o1 40 I, A, A . * 
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in-eommon. The venders were indebted 
to the vendees under a mortgage dated* 
the 19th of June, 1897, for Rs. 10,381 
at the date of the sale. No division of the 
outstandings having taken place before the 
date of the sale, acredit for this amount 
was allowed to the vendors and the sale- 
deed obtained. It is significant that the 
sale has not been executedin favour of 
the managing member of the joint family 
or only some ofthe members of the joint 
family. All the six branches are repre- 
sented. Khiman Lal, Gulab Raiand Hira 
Lal are the three sons of Nainsukh Mal 
who are still alive. Shadi Lal represents 
the line of Gulab Rai. Kundan Lal is 
one of the two sons of Prabhu Lal. Lak- 
shmi Narain is one of the three sons of 
Ganeshi Lal. If the purchase was intend- 
ed to be for the benefit of the joint family, 
and not for e&ch of the six branches 
emanating from Lala Nainsukh Mal, it 
was unlikely that the sale-deed would have 
been drawn up in this form, It will be 
useless to speculate whether the purchase- 
money was paid by the vendees out of a 
joint fund. The matter could have been 
proved with reasonable certainty by the 
production of account books, No account- 
books have been produced. 

Lala Bhagwati Prasad and Lala Kanti 
Prasad, who are strangers to the family, 
sued Hira Lal, Kunja Mal, Khiman Lal, 
Bhola Nath, Lakhshmi Narain, Jhanjhan 
Rai, Shadi Lal and Gilla Mal for an in- 
junetion restraining the latter from making 
certain constructions which interfered 
with the access of light and air to the 
plaintiffs’ house. The plaint of this suit 
is dated the 3lst of May,1912. It does, 
not state that the defendants are members 
of @ joint family. It states that & certain 
house had been purchased by the defend- 
ants in which they were putting up a 
two-storeyed building. When, and with 
what funda, the house was purchased ig not 
known. It is not known whether the house 
was purchased with, jóint funds or that 
the purchase-money was contributed by 
the defendants in equal and unequal 
shares. It is not known with whatobjecte 
the house was being built, ande whether 
‘the cogts of building were Being defrayed 
from a joint purse or otherwise. Here, 
.&gain, things could have been explained 
by the production of the accgunt-books, 
but they are not before the Court, The 
defendartis were Bued'*jbintly ahd filed a 
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joint defence, but the suit’ ha 
directed, not against the managing NS 
of the joint family, but against all the six 
branches descending from Lala Nainsukh 
Mal, a fact which does not appear tob 
without some significance, 
. Great stress is laid upon-the fact that a 
Joint suit was instituted by Hira Lal and 
others against Makut Bihari Lal and 
another on the i6th of September, 1919 
for an injunction restraining the defend- 
ants “from encroaching upon the land 
appertaining to a house owned by the 
plaintiffs. The plaintiff carefully avoid 
stating in the plaint that they are the 
members of a joint family and owned the 
kouse as such., It is not disputed before 
this Court that an actual division of the 
house property had never taken place. The 
plaintiffs as tenants-in-common may well 
have instituted the suit fer the Temoval of 
an encroachment or trespass which affected 
all the plaintiffs equally, A common 
purpose seems to run through all these 
proceedings and cannot be attributable to 
mere coincidence. Why has not this suit 
been instituted by the manáging member 
of the joint family? All the adult mem berg 
of the six branches tracing their descent 
from Nainsukh Mal are strongly represent- 
si Ram and others a 
deposited Rs. 20,140 to the Sedit panah 
man and others under g, 83 of the 
Transfer of Property Act. The mone 
appears to have Been due on eimertgege, 
the date of, which is not known. The’ 
mortgagees, consisting of Kunja Mal and 
the other descendants of' Nainsukh Mal 
appear to have engaged Pandit Mukhram, à 
Pleader to withdraw the money, There was * 
an officer-report that the whereabouts of one 
of the mortgagees, namely, Kundan Lal? was 
not known and it was thought that he had 
been killed, that. he had left a mino 
Kesho Saran, and that Jhanjhan 
uncle, had been appointed his guardian. The 
report adds: . The petitioners have algo 
mentioned in'$he application that their 
family is a jeint family,» This offices 
report is dated*the 20th of February, 1919 
The etigingl petition, referred 3 
report, which mentions 


Rai, his 


gnatures of all’ 


the mertgagees including Kunja Mal BIg 


r son, .. 
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matters which cannot be ascertained from 
the record now before this Court. 


There is a further report dated the 4th 
of May, 1912, which states thatin an applica- 
tion filed by the mortgagees, the share of 
Kundan Lal in the mortgage-money is 
stated to be 1/12, and that the petitioners 
were ready to furnish security in respect 


of the said share if the Court desired it. . 


In the absence of the original petition, it 
is unsafe to fasten upon Kunja Mel an 
admission that he wasa memberof a joint 
family with the other other mortgagees. 
In the absence of the division of the 
joint ancestral estate by a separate 
allotment of shares, Kunja Mal might 
‘have, if he did at all, described the 
family as a joint family, not in its techni- 
cal sense, but in a loose and general 
sense. In the Hindustani language there 
is no technical expression corresponding to 
& tenancy-in-common. Under the circum- 
stances it is not inconceivable that the ex- 
pression “joint family,” if it occurred in the 
original application, may have been used 
in a loose senee. The application may well 
have been handiwork of Pandit Mukhram 
Pleader. Not unfrequently members of a 
separated family by mutual consent, to 
‘prevent the trouble and expense of obtain- 
ing either a succession certifieate or a 
certificate of guardianship of a minor mem- 
ber of a family which had become «divided, 
put up before Court the statement that the 
family was joint, . ° 
` On the 10th of September, 1912, the Court 
passed an order that Rs. 20,140 be paid 
to Pandit Mukhram® Vakil. What became 
of this money, and whether it was put into 


e @ joint chest, or was divided among the 


several members ofthe family isa matter 
on*which the record js completely silent. 
A receipt was granted to Pandit Mukhram 
on the 18th of January, 1913, It is signed 
in autograph by all the adult mortgagees, 
In a joint family, the karta or the manag- 
ing member is the only person who is 
entitled to be the guardian of the minor 
members ofethe family. ;The recgipt is 
signed by Jhanghan Rai if his own right 
and“ as guardian of his nephew Kesho 
Saran and by Shadi Ram in his own right 
and as guardian of his brother Gilla Mal. 
Unless tht mortgage-bond were executed in 
favour of all these mortgagees who applied 
fer the withdrawal of the money “and not 


NE jn favour of the karta er only some of the 
e 
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individual members of the family, one 
* would not expect the money to be deposit- 
ed in favour of all the persons who claimed 
for its withdrawal. The matter, however, 
may admit of several explanations. 
Muhammad Aqeel and others having de- 
posited Rs. 13,830 to the credit of Hira 
Lal, Kunja Maland Khiman Lal under 
a mortgage, dated the 2nd of September, 
1902, a notice was issued to the morjzagees 
under s. 83 of the Transfer of Property 
Act,on the 18th of February, 1913. The 
aforesaid three mortgagees along with 
Bhola Nath, Lakhshmi Narain, Shadi Lal 
and Gilla Mal, minor, under the guardian- 
ship of Shadi Lal, appointed Saiyid Sayeed 
Hasan, Vakil, to withdraw themoney from 
the Courton their behalf. Trouble arose 
in the case by reason of the ‘minority of 
two of the mortgagees Jagdish (sic) and 
Kesho Ram and it appears that some report 
was putup before the Subordinate Judge 
that the money should not be handed over 
to the mortgagees without their filing 
a certificate of guardianship or tkeir execut- 
ing a security bond. On the 26th of 
April 1913, Khiman Lal and others 
through Sayeed Hasan, Vakil, in their 
application for the issue of vouchers stated 
as follows: “In support of the application 
for recovery of money made by the peti- 
tioneis in this case, this petitioner files 
an affidavit of the joint family." On the 
14th of May, 1913, the Court ordered that 
the Vakil fos» the petitioner should first 
get & guardian for the minor appointed 
within a week. On the 22nd of May, 1913, 
the mortgagees made afurther petition to 
the Court for withdrawing. the money, 
-On the 23rd of May, 1913, the Court 
granted the prayer and directed that a 
voucher for Rs. 13,830 be given to Safyid 
Sayeed Hasan, Pleader, for the application, 
The order stated: ‘As itis clear from the 
affidavit herewith annexed that theminor 
Jagdish and Kesho Saran are members of 
a joint family and that the kar-o.bar" 
(business) "and funds are joint, it seema 
under such circumstances that there is no 
need for a certificate of guardianship or 
e security.” The,money was paid to Moulvi 
Baiyid Puyeed Hasan, who handed over 
the amount"of Khiman Lal, Kurja Mal, 
Jhanjhan Rai, Lakhshmi Narain, Shadi 
Lal ior self and as guardian of Gilla Mak, 
and Musaymat Chandan, guardian df Kesho 
Baran. A stamped receipt was executed 
in favouf of Saiyld Sayeed Hagin om the 
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8th of July, 1913, which is signed by 
Kunja Malin autograph and which con- 
tained a distinct admission that we, the 
executants, belong to the joint Hindu 
family." The documents relating to this 
transaction stand very much on the same 
footing as the one relating to Tulsi Ram's 
‘mortgage relating to Rs. 20,140 which has 
already been dealt with. Itis not unlikely 
that the story of a joint family was an inven- 
tion ard was introduced to evade the trouble 
and.expense ofa succession certificate* or 
a certificate of guardianship of the minors 
referred to above. The application and: 
the affidavit alluded toin the proceedings 
as also the terms of the receipt itself may 
have been drawn up by the Pleader. It 
cannot be known what became of the money 
and howit was dealt with by the various 
m:mbers of the family. 

A large number of income-tex notices and 
income-tax receipts from 1896 to 1915 have 
been produced to prove that the family car- 
ried on business jointly and thatit was serv- 
ed with joint notiee of assessment and was 
jointly assessed to income-tax, The dtcu- 
ments anterior to the 30th of July, 1907, 
are of no value, for they relate toa period 
before the alleged partition. An assess- 
ment notice addreesed to Khiman Lal, 
Kunja Mal, Hira Lal, Bhola Nath, Ram 
Chand, Shadi Lal, Gilla Mal, Jhanjhan 
Rai and Kundan Lal bearing the date of 
25th of June, 1908, has begn produced by 
the respondents which ahow that tax 
waa sought to be assessed to upon 
the business relating to sugar factory, 
house-rent and interest. There are other 
notices dated the 5th of June, 1309, 15th 
July, 1910, 26th March, 1913, and 19th, 
August, 1913, very much on the same lines, 

Gn the 4th of December 1909, Ramjas, 
gon of Hira Lal, appears to have deposited 
Rs. 113-14-4 on aceount of income-tax due 
by Khiman Lal, Kunja Mal and others of 
Mauza Ohamarwa On the 13th of February, 
1911, and on 19th February, 1914, Khi- 
man Lal appears to, have deposited the 
tax for himself, Kunja Mal and others. 

The income-tax receipts are not neces- 
sarily inconsistent with Kunja Mal and. 
others being members ofa divided family. 
In the gbsence ofthe division of the pro- 
perty by metes and bounds the members 
pf the family may well have carried on 
the business as 8 partnership firm as 
distinguished from a joint family. The 
payment of the tax ky Kunja Mal for 
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himself add others has not been brought 
home tohim. The joint assessment may 
be explained upon various hypothesis in- 
cluding the one which is not .very un- 
frequent in rural areas that the assessing 
authorities to avoid the trouble of mak- 
ing assessment upon the various indivi- 
duals ofa divided family and of having 
to separately collecting the taxes find it 
convenient to serve them all with a joint 
notice and assess them jointly. The meek 
bania'in such cases very generally submits 
to the authority of the Tahsildar. Very 
generally, individual members. make out 
a list of their pro rata shares which is 
followed by a mutual adjustment of ac- 
count. Here, again, inthe absence of the 
account-books it is impossible to pre- 
dicate with certainty whether the income- 
tax was paid out of a common chest or 
otherwise. Standing by themselves these 
documents are very far from being con- 
elusive. The receipt dated the 15th of 
January, 1915, shows that the tax was 
paid on that date by Khiman Lal, Kunja 
Mal aod Hira Lel through Khiman Lal, 
On that date Kunja Mal was dead. The 
notice dated the 19th of January, 1916, was 
issued to Kunja Mal although the latter 
was dead on that date. 

The defendants point out that the plaints 
iffs have claimed certain items of property 
as belonging to Kunja Mal in spite of thee 
fact tha? the defendants had acquired the 
same after the death of Kunja Mal. This 
isso. The learned Advocate for the plaint- 
iffa admits that the said items were in- 
cluded in the claim by mistake, and the 
plaintiffs are not entithed tea declaratory 
relief with reference to suph property. It 
is clear, therefore, that no decree can be 
passed for such items of property. Oon- 
sidering the documentary evidence relied 
on by the defendants, it cannot be held 
that Kunja Mal from the 30th of Septem- 
ber, 1907, up to the date of his death re- 
mained a member of a joint family with 
the defendants, and the said evidence is 
absolutely instefficient to establish a re- 
union,which rarely happens,in a Hindu 
family under modern copditions of life. 
The present case is notin many respects 
dissimilar to Jag Prasad Rai v. Singari 
(22); the family to which the parties be- 


(22) 88 Ind. Ogs. 422; 33 A,"L.J. 97; AST, R. 1995 


P.O. 93 20, W. N. 2297 L, R 6 A. (P.O) lil; 27 
Bom. L, 9,780; 493, L.J, 103; 280, W. N. 011 
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longed agreéd that Sheo Narain should 
partition the joint family property into 
eight equal shares. Their Lordships held 
thal the effect of this agreement was that 
the previous joint family separated into 
eight families. Sheo Narain divided the 
family property into eight shares, but 
certain members of the family considered 
that the value of the share was not eqnal, 
and the matter was referred to the 


' arbitration of certain persons on the 3rd 


of January, 1895, to make the partition of 
the family property in eight equal, shares. 
This arbitration having fallen through, the 
matter was referred to the arbitration of 
five persons under an agreement dated the 
l8th of February, 1886, the terms of which 
are set out at page 98 of the report. Sheo 
Narain and Nand Lal, two of the eight, 
agresd to re-unite. Some oral evidence 
was produced in tbe case to prove that 
after separation Chhatrapal and three 
others had agreed to reunite, This evi- 
dence was disbelieved. Dealing with the 
documentary evidence the Privy Couneil 
makes tte following remarks :—‘Their 
Lordskips will now consider the other 
documentary evidence, but before doing so 
they may atate that on the evidence on 
record they have come to the conclusion 
that the members of the family who had 
moved from Sonchiraiya to Shikargarh 
“and had lived there in one house cqrried on 
business as partners, but not as co-parceners 
of a joint family, as money-enders and in 
the cultivation of sir and khudkasht lands, 
and they may observe that entries in 
khewats and other similar village papers 
showing that the eháres of co-owners have 
been specific, afford by themselves no 
proof that the owners were members ofa 
joint Mitakshara family or had separated. 

ge Gite Cb Theix Lordships will also 
observe that in their opinion payments 
jointly of Government revenue, taxes, 
income-tax and such like payments do not 
by themselves indicate that the parties 
making such payments yere joint or 
separate; the parties may bave been carry- 
ing on business as partners and aot as 
Hindu co-parcerfers", In their Lordsh{ps’ 
opittion, a joint purchase ig not necessarily 
indicative of a purchase for ajoint family. 
Their Lordships strongly comment upon 
the fact ef non-production, of tHe account- 
books, "It was necegsary for the plaint- 
iffs’ case that they should have been 
produced and put in evidence, The 
e 


RAM KALI V. KALMAN Lab. 


1111. O. 1928 


books of account would hava shown whe- 
ther the accounts, which must have been 
kept, were accounts of a joint family ora 
partnership. The non-production of any 
of those books of account has not been 
satisfactorily explained by or on behalf of 
the plaintiffs, &nd their Lordships draw 
the inference that if they were produced' 
they would not support the case of the 
plaintiffs.” 

The principal business of the family was 
sugar factory and money-lending. Lakhshmi 
Narain states that money-lending business 
of the family in 1907 was worth Ra 60,000 
or Rs. 65,000 and yet he would have us 
believe that the family kept no aecount- 
hooks. It was argued by the respondents 
that no presumption should be drawn 
against the respondents for the non-pro- 
duction of the account-books because it is 
not proved that account-books existed and 
have not been produced, and further be- 
cause the defendants were not asked to 
produce the aecount-books, It is im- 
possible to believe thatthe account: books 
relating toa family which carries on trad- 
ing business of diverse kinda should not 
be in existence. If they exist, the defend- 
ants must be held to be the natural 
custodians of such accouat-books. They 
cannot but be aware of the importance of 
the entries in the account-books to indicate 
how receipts and disbursements were made 
and asto whether there was-a common 
chest held by the members or there was 
only & partnership account. These ac- 
eount-books were not only relevant docu- 
ments, but were of very great importance 
in the case, and ought to have been pro- 
*duced. 

To prove that the family had separated, 
the plaintiffs relied upon a lease ddted 
thé 20th of February, 1909, executed by Lala 
Kunja Mal in favour of Kundan Lal and 
Shadi Lal of 8 bighas and 10 biswas of 
land of Mauza Ohamarwa from 1910 to 1916 
at an annual rental of Rs.z0, There is 
also a counter-part executed by the lessees 
on the same day. It is argued that a lease 
of the property by one member of a joint 

“family in favour of another member is 
highly "improbable, and the transaction 
was inconsistent with the continwance of 
joint family. Itis not improbable, as the 
Subordinate Judge has found, that this 
lease waa executed with the object of 
securing this perdon of the property from 


Burg] Sabai and bis brother who'ss record . 
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ed co-sharers had applied for the partition 
of the revenue-paying village Chamarwa.e 
The lease and the kabuliyat, therefore, are 
inconclasive. 

A more important piece of evidence, 
however, is a claim of Kunja Mal to be 
appointed lambardar of Mauza Dialra in 
apposition to the claim of Lakshmi Narain. 
Bhola Nath, brother of Lakshmi Narain, 
was the lambardar of this Mouza. On his 
death,” Lakshmi Narain applied to be 
appointed lambardar in his place, Kunja 
Mal resisted the application of Lakshmi 
Narain and pat forward his own claim 
as qualified for lambardarship in place of 
Bhola Nath under the terms of the wajib- 
ul arz of the village. Kunja Mal about this 
time was blind of one eye and the sight of 
the other was defective. He was fairly 
&ivanced in years; he had lost hisonly 
Bon, There was no other male issue. The 
proceedings relating to this lambardari 
case show a contest between individual mem- 
bers of the family, namely, Lakshmi Narain 
aud Kunja Mal, They further show that 
there were two factions in the family, and 
several members supported Lakshmi 
Narain against Kunja Mal. They further 
stated that they were members of a joint 
family with Kunja Mal. It is argued that 
those statements must have been made to 
the knowledge of Kunja Mal, and he never 
contradicted. The statements are not 
before the Court: even jf they were, it 
might be questioned how far they were 
admissible. Assuming that the statements 
were admissible, they could not be entitled 
to much evidentiary value, because they 
were made a£ a time when there was active 
antagonism between Kunja Mal and other 
members of the family. Kunja Mal in 
support of his claim stated that his share of 
gemindart was three times the share of 
Lakshmi Narain's statement which does 
not indicate any admission of jointness on 
the part of Kunja Mal. It is not safe to 
attach undue importance to these proteed- 
ings, but they appear fo be more consist- 
ent with a divided rather than with a joint 
family. The agreement dated the 3Jth of 
September, 1907, has the effect of creating a. 
partition of the joint family. The defend- 
ants’ „direct evidence rel&ting to the 
renunciation of that intention and of a 
formal re-union of the several members of 
the family has been rejected as utterly 
unworthy of eredit, The other documents 
produced’ by the defomdanta are incon. 
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clusive. They do not prove jointness or 
re-union, and are not inconsistent with the 
business of the family being carried from 
1907 onwards on the basis ofa partnership 
amongst the members of the family who 
held as tenants-in-common. The failure of 
Hira Lal, Khiman Lal aud Jhanjhan Rai 
to offer themselves as witnesses in this case, 
the non-productionof account-books, and the 
non-production of Ohhote Lal, one of the 
surviving arbitrators, as a witness, are 
matters which cannot be lightly disregarded. 
They raise presumptions against the 
defendants. 

We would allow the appeal and grant the 
plaintiffs a declaratory decree for the 
property claimed except such items of 
property as have been acquired by the 
defendants after the 10th of Apri), 1915. 

The plaintiffla will receive their costs 
throughout, 


AN. A Appeal allowed, 
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Present:—Mr. Justice Kulwant Sahay 
and Mr. Justice Macpherson. 
RAM DAS SINGH—DaranpantT— 
APPELLANT 
veraus . 
TANAK SINGH AND 0TARRS— PLAINTIRES 
AND GORAKH SINGH AND OTHERS 
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Hindu Law—Joint family—Alhenation by jynior 
member, how far binding on joint family—Individual 
members, whether can litigate same point—Oivil Pro- 
cedure Code (Act V of 1908), s. 11, Expl. VI. 

An alienation of joint family property by a 
member who is not the managing member of the 
family may -be binding on the family if the aliena- 
tion be for the joint family necessity. Any mem- 
ber of a joint family is entitled to deal with the 
family property and to incur a kapa man upon it 
prowided the act is done in timgs of distress and for 
family,mecessity. [p. 54, col. 2. 

Inder Chand v. Bydyadhar Pandey (1) and Dhdnukh« 
dhari Singh v. Rambirichh Singh (2), followed. 

Itt the cass of a Hindu family where all have 
rights ıt is dmpossible to allow each member of the 
family to litigate ,the game point ove? and over 
again and the Gourt has, in each case, to look to 

xpl Viof*s,11 of the Code of Civil Procedure 
fo geo whether or nak tha leading member of tha: 

e . 
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family has been acting eithèr on behalt of minors in 


their interest or,ıf they are majors, with the asscnt e 


ofthe majors [p. 55, col 2;p £6, col. 1. 
Lingangouda Dod Basangowda Patil v, Basangowda 
Brstangowda Patil (3), followed. 


Appeal from a decicion of the Subordinate 
Judge, Saran, dated the 16th June, 1925, 
affirming that of the Munsif; Ohapra, dated 
the 12th May, 1924. 

Messrs N. N. Sinha and B. P, Sinha, for 
the Appellant. ` 

Sir Sultan Ahmad, Kr., Messrs. S Saran 
and Rajeshwar Prasad, for the Respondents. 

: JUDGMENT. 

KulwantSahay, J.—Thisis an appeal 
by the defendant No land itarises out of 
B suit brought by the plaintiffs for a 
declaration that a deed of ssle, dated the 
27th of April, 1922, executed by the defend- 
ant No, 7,a member of the joint family 
of the plaintiffs, in favourofthe defendant 
No. lin respect of theland in dispute was 
illegal, void and inoperative, and for 
recovery of pogeession, with mesne profits 
ofthe land conveyed under the said deed 
of sale. 

Plaintiff No. 1, Tanak Singh and the 
defendant No?t, Chsturbhanjan Singh, are 
full brothers. The plaintiffs Nos. 2,3 and 4 
are the Bons of the plaintiff No 1. Plaint- 
iff No.5 is the son of the plaintiff No, 3. 
Defendant No. 6 is Chaturbhahjan Singh 
the brother of the plaintiff No. 1. Plaint- 

‘iffs Nos.6 and 7 and the defendant No. 7, 
Ram Nandan Singh, are the Sons of 
Chaturbhanjan Singh. Plaintiffs’ case 
is that all these persorts form members of 


It appears that one Bhikhari Raut had 
142 bighas of land ine Sitab Diara under the 
Dumraon Raj. There is a contest between 
the parties as regards the nature of his 
interest. The plaintiffs allege that Bhikhari 
Raut was the occupanpy raiyat in respect 
of this land. The case of the defendant 
No. lis that he was atenure-holder and 


“the defendant No.1 and other members 


of his family were the raiyate in respect ofa 
portion of this 142 bighas of land under Bhik- 
hari Raut. After the death of’ Bhikhari Raut 
his widow Jatna Kuar and the widow,of his 
predeceased son Musammat Basmato, Kaar 
sold ¢he interest of Bhikhari Raut of which 
they were in possession by two deeds of 
sale, both «dated the 24th of September, 
1919, to,the defendant No.1 end to,the 
plaintiffs and certain ethet persons. The 
sale to the defendant No. 1* was of a 
five-annasshare of Bhikbari Raut’s interest 
e 
© 


RAM DAS SINGH t, TANAK SINGH, 


1i2 I. C. 1928 


‘and by the other deed ofsale the remaining 
eleven-annas was sold to the plaintiffs and 
three other persons, the deed of sale 
standing in the name of Ram Nandan 
Singb, the defendant No. 7 as repre- 
senting the plaintiffs’ joint family, The 
share of the plaintiffs in this purchase 
was 2 annas 9 pies and the balance out 
of the eleven-annas belonged to the other 
three purchasers, There was, howgver, & 
dispute as regards possession and a pro- 
ceeting under s. 145 of the Code of 
Criminal Procedure took place wherein 
it was found that the defendant No. l 
and the members of his family were in 
actual possession as raiyats of the land 
purchased by the plaintiffs. In 1921 Title 
Suit No. 178 of that year was instituted 
in the Court of the Subordinate Judge 
of Ohapra by the four purchasers under 
the deed ofsale of the 24th of September 
1919, for a declaration that the lands 
purchased by them formed the occupancy- 
holding of Bhikhari Raut and they were 
entitled to direct possesBion as purchaser 
of that holding. The defendants Nos, 1— 5 
in that suit were some of the ratyats who 
claimed occupancy right along with Ram 
Das Singh the present defendant No. 1 
and Ram Das Singh himself was the de- 
fendant No. 6 inthesuit. The defendant 
No. 7 was Chaturbhanjan Singh the pre- 
sent defendant No.6 and the vendors Mu- 
sammat Jatna Kuar and Musammat Bas- 
mato Kuar were also impleaded as de- 
fendants. In that suit it was held that 
the interest of Bhikhari Rautin the 142 
bighas was that of a tenure-holder and 
not of an cecupancy rayate Since then 
dt appears that civil as well as criminal 
litigations are going on between the plaint- 
iffa and theis joint family .and the de- 
fendant No. 1 and the members of his 
family, and in 1922 we find that there 
was à Small Oause Court suit pending 
against the defendant No. 1 Ram Das 
in which Chaturbhanjan Singh, the defend- 
ant No. 6, was ‘the plaintiff; and there 
was a criminal case of theft pending in 
which the defendant No. 6 was the accused 
eand the defendant No. 2 a cousin of the 
defendartt No, 1 was the complainant. 
It further appears that a numberof zar- 
peshgi deeds had been executed by the 
defendant No. 1 in the name of tha 
defendant, No. 6. One. of the zarpeshgi 
deeds related to the occupancy-holding 
in dispufe, . All “the disputes between the 
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parties appear to have been settled by, 
& compromise, the terms of which were 
incorporated in & sulahnama filed in the 
Small Cause Court suit on the 21st of 
April, 1922. Under this compromise the 
defendant No, 1 was to pay a sum of 
Rs. 5,000 to the defendant No. 6 in 
Bettlement of the dues of the defendant 
No. 6 under the zarpeshgi bonds, the Small 
Cause Oourt suit was to be dismissed and 
the oriminal case was not to be pro- 
secuted and the defendant : No. 7 had 
to execute a deed of sale in respect of 
2-annas outa of the 2-annas 9 pies share 
purehased under the deed of the 94th 
: of September, 1919. Accordingly a deed 
of sale was executed by the defendant 
No. Tin favour of the defendant No. 1 
on the 27th of April, 1922, whereby 17 
bighas 15 kathas of land representing a 
2-annas share out of the 11 annas pur- 
chased by the plaintiffs and others on the 
24th of September, 1919, was conveyed to 
the defendant No.1. The present suit was 
instituted by the plaintiffs for & declaration 
that this deed of sale was illegal, void, in- 
operative inasmuch as it was executed 
by a junior member of the joint family 
without their knowledge or consent. 

The defence of the defendant No. |, who 
was the sole contesting defendant, was 
that this deed of sale was a perfectly 
legal and valid conveyance. He alleged 
that Tanak Singh's branch of the family 
was separate irom Ohaturbbenjan Singh's 
branch, and that the purchases of the 2- 
annas U-pies share out of the 142 bighas 
under the deed of sale of the 24th of Nep- 
tember, 1919p in the name of the defendant 
No. 7, Ram Nandan Singh, was nota pur-* 
chase forthe benefit of the joint family 
consisting of the plaintiffs and the defend- 
ants Nos. 6 and 7. He further contended 
that the interest of Bhikhari Raut was that 
of a tenure-holder and he was himself the 
occupancy-raiyat of the land, and what 
was purchased was the tenure-holder's in- 
terest and evenif his deed of sale be found 
to be invalid the plaintiffs were not en- 
titled to direct possession inasmuch as the 


defendant No. 1 was entitled toremain in ° 


actual possession es the occupancy-Faiyat of 
the land, 

The learned Munsif held that the plaint- 
ifis and the defendants Nos. 6 and 7 form- 
ed members ofa joint Hindu fgmily and 
that “the plaintiff No. 1 Tanak Singh was 
the karta vf the family.” He further found 
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that the purohase of Bhikhari Raut's in 
terest in the name of the defendant No. 7: 
under the deed of the 21th of September, 
1919, was a purchase by the joint family and 
not the exclusive purchase of the defendant 
No.7. He held that it was not proved that 
the conveyance of the 27th of April, 1922 
executed by the defendant No. 7in favour 
of the defendant No. 1 was with the conp, 
sent ofthe other members of family or for 
the henefitofthe family and it was not 
taken after bona fide enquiry and was, 
therefore, not binding upon the plaintiffs, 
As regards the petition of compromise filed 
in the Small Cause Oourtsuit the Munsif 
found that the compromise was’ not bona 
fide and not binding upon the plaintiffs or 
on the defendant No. 6. He framed no 
issue and came to no conclusion as regards 
the nature of the interest of Bhikhari Raut 
purchased by the plaintiffs; and he made 
a decree for delivery of possession to the 
plaintiffs with mesne profits. 

On appeal by the defendant No. 1 the 
learned Subordinate Judge has affirmed 
the decree passed by the Mungif. The find- 
ings of the learned Subordinate Judge are 
that the plaintiffs and the defendants Nos, 
6 and 7 were the members of a joint Hindu 
family ; that the purchase of the disputed 
property iri the name of the defendant No. 
7 was not his self acquisition but was 


the purghase by the plaintiffs and the de-" 


fendants Nos. 6 aud 7 jointly as represente 
ing the joint family. He next found that 
the salg deed, dated the 2: th of April, 1:22, 


executed by the defendent No 7 ın favour ^ 


of the defendant No. 1 was not a valid 
alienation which was Binding onthe joint, 
family inasmuch as the defendant No. 7 


was a junior member of the family, the * 


karta of the family being the plaintiff No. 
l Tanak Singh, andas a junior member’ he 
had no right to alienate the joint family 
property. As regards the compromise he 
found thatit was enteredinto by the de- 
fendant No.6 and it was for his benefit, 
but that the cqmpromise did not relate to 
the joint famil¥ rroperty and that the 
plaintiffs had nothing to do with it, and the 
sal by the deféndant No. ?in pursuance of 
the cómpromise, was nota sale binding on 
the joint family of the plaintiffs. He aleo 
found that the defendant Nó. 1 had no 
kashikari right in the disputed "property, 
He, accordingly; afffrmed the decree of the 
Munsif &wáraing direct .possession to the 
plaintiffs. . 
. 
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Against this decree the defendant No. 1 .not bound by this mortgage inasmuch as 


bas ‘come in second appeal to this Court. 
‘The findings of the learned Subordinate 
Judge that the plaintiffs and the defend- 
ants Nos. 6 and 7 formed members of a 
joint family and that the purchase of the 
24th of September, 1919, in the name of 
the defendant No. 7 was a purchase by 
the joint family are findings of fact which 
cannot be interfered with in second appeal. 
The question for consideration is, whether 
the conveyance under the deed of sale 
dated the 27th of April, 1922, executed by 
the defendant No. 7 in favour of the de- 
fendant No. lis binding on the joint fami- 


y. 
The reasons given by the learned Sub- 
ordinate Judge for holding that the con- 
veyance under the deed of sale, dated the 
27th of April, 1922, is not binding on the 
joint family, are not satisfactory or con- 
vincing. The ləarned Subordinate Judge 
seems to be under the impression that an 
alienation bya member of a joint family 
who is not the karta of the family is under 
no eireumstamces binding on the family. 
He saysthat in order to bind the family 
the alienation must be by the managing 
member of the family and it must befor 
antecedent debt or for legal mecessity of 
the joint family and he finds that the 
plaintif No. 1 was the managing member 
of the family and the defendant No. 7 
was not the managing member and for 
this reason the sale . was*invalid. The 
. broad proposition of law acted wpon by 
the learned Subordinate Judge is not 
correct. It cannot be said that under no 
circumstances can an alienation of a joint 
family property by a junior member of 
the family be binding on the family. In 
Indgr Chand v. Bidyadhar Pandey (1) a 
mortgage-bond was exécuted by Bidyadhar 
who was one of the members of a joint 
+ family. The family consisted of two branches 
who wers members of a joint Hindu 
family, but each branch was represented 
by the eldest member of that branch and 
whenever any transaction ha] to be entered 
into, both thése two persots representing 
their, respective “branches acted jeintly. 
Bidyadhar was the eldest member of his 
branch and, represented that branch, but 
he executad the mortgage in spit alone, 
The lowet Courts held that the memBers 
of the other branch of the family were 
(1) 60 Ind. Oas. 282; 5 P.L. J144; 2 P.L. T. 111; 
(1921) Pate 107. : 


Bidyadhar acting alone had no authority 
to bind the interest of the other branch 
of the family. Das, J., in dealing with 
this point observed as follows :— 

“Tt was, however, urged on behalf of 
the respondents that there is no finding 
that Bidyadhar wasthe karta of the joint 
family and that, therefore, the family is not 
liable for the debt incurred by one who was 
not karta of the joint family. With this 
contention I do not agree. If the debt 
was adebt binding on the joint family we 
must assume that there was an authority 
vested in Bidyadhar to borrow the money 
for what must now be considered to be a ` 
joint family necessity." 

This caseis, therefore, an authority for 
the proposition that an aliengtion of & joint 
family property by & member who is not 
the managing member of the family may 
be binding on the family if the alienation 
be for the joint family necessity. The 
same view was taken by this Oourt in 
Dhanukhdhari Singh v. Rambirichh Singh 
(2) where it was held that any memberof a 
joint family is entitled to deal with the 
family property and toincur debts binding 
upon it provided the act is done jn times 
of distress and for family necessity. The 
learned Subordinate Judge, therefore, was 
not right in holding thatthe deed of sale 
executed by the defendant No. 7 was in- 
valid simply on*the gronnd that it was 
executed by a*member of the family who 
was not the karta of the family. 

In passing it may be noticed that tbe 
learned Subordinate Judge has said that 
theallegation in the plaint was that the 
‘plaintiff No.1 was the karta of the joint 
family and that there was no denial, of 
thig allegatio& inthe written statement of 
the defendant. This is clearly an error of 
record. In para. 5 of the written statement 
of the defendant No. 1 there isa clear al- 
legafion that Tanak Singh was not thekarta 
ofthe family. Evidence appears to have 
been given on the sidsof the defendant to 
show that the plaintiff No 1 was ignorantof 
certain important transactions relating to 
the family and that hehad ceased to act as 
the Marta ofthe family. One does not 
know how far the learned Subordinate 
Judge was influenced in hie finding that the 
plaintiff No, ! was the karta of the family 
on account of his misapprehension (hat 

(2) 70 Ind. Oas 39f; b Pat. 171, A.I. Ra 1922 Pat 
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there was no denial of the fact in the writ- 
ten statement, 

Next, in dealing with the question of the 
compromise in the Small Cause Oourt suit 
instituted by the defendant No.6 against 
the defendant No. 1 the learned Subordinate 
Judge says that although the compromise 
was for the benefit of the defendant No.6 it 
was not for the benefit of the plaintiffs, His 
view was that the sulahnama related to the 
corn promise of the Small Oause Court suit 
and the criminal case, to neither of which 
the plaintifis were parties and which did 
not relate to the family property. He 
further says that there was nothing to show 
that the Small Oause Court suit was 
brought by the defendant No, 6 in his 
representative capacity. In'this connection 
it has to be borne in mind that the learned 
Subordinate Judge had himself come to the 
finding that purchases made in the name of 
any oneof the members of the family are 
presumed to be purchases by the joint 
family. In the case of every transaction 
relating to a joint family the presumption 
is that although the transaction may be 
carried on in the name of one or another 
member of the family it is a family transac- 
tion and the members in whose name the 
trancaction is carried on represents the 
joint family. It was for the plaintiffs to 
show that the transaction which led to the 
Small Oause Court suit was not a joint 
family transaction. The learned Advocate 
forthe appellant has referned to certain 
evidence in the case which goes to show 
thattheSmall Cause Court suit was & 
transaction of the jointfamily. He refers 
to the evidence of the defendant No. 6 
where he stated that both he and his. 
brother were looking after the Small Cause 
Goart suit and that at the time the compro- 
mise waa effected the plaintiff No.1 was at 
Bhagalpur. Oneofthemembersof the family 
was implicated in a oriminal case and ifa 
compromise was effected whereby it ,was 
agreed that a portion of joint family pro- 
perty was to be sold in consideration of all 
the disputes batween the family and the 
defendant No. 1 including the criminal 
case, being settled,the ordjnary presump-* 
tion would bethat the joint family*is bqund 
by such,compromise and the sale will be a 
valid sale. The learned Subordinate’ 
Judge, however, does not discuss tke evi- 
dence on this pointand he seems to have 
thrown the onus upon the defendant to 
prove that the transactibà relatihg to the 
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Small Oause Court duit wasa joint family 
transaction and that the criminal case also 
related to the joint family property. 

Lastly, in dealing with the question of 
the status of the plaintiffs the learned 
Subordinate Judge admits that in Buit 
No. 178 of 1921 it was found that the 
defendant No. 1 had the kashikari or the 
occupancy right in the land, but did not 
accept the contention of the defendant that 
the decision in that suit operated as an 
estoppel for the reason that the plaintifs 
were not parties to that suit and that it 
was a suit which was not brought by the 
defendant No. 7 in his representative 
capacity so as to bebinding on the plaint- 
iffs. Here also the reasons given by the 
learned Subordinate Judge do not appear 
to be sound. The defendant No, 7 was one 
ofthe plaintiffs in that suit, the other 
plaintiffs were the persons in whose favour 
the deed of sale of the 24th September, 


1919, had been executed. Suit No. 178 of, 


1921 was, therefore, a suit instituted by all’ 
the persons in whose name the deed of sale 
of September, 1919, stood. If the purchase 
in the name of the defendant No. 7 was for 
the benefit of the joint family and if the 
defendant No. 7 represented the joint 
family in the transaction of the purchase, 
the ordinafy presumption is that he re- 
presented the joint family inthe suit of 
1931 also. No reason has been given bye 
the learned Subordinate Judge for holding 
that the suit hy the defendant No.7 was 
not in his represemtative capacity except 
that the plaintifis were not parties to the 
guit. Under the circumstances of the 
present case it has to Pe presumed that the 
defendant No. 7 represented the joint 
family in all transactions arising out of the 
purchase which was made in his name and, 
lam of opinion that, the decision in Suit 
No. 178 of 1921 operates as res judicata 
and itis not open to the plaintiffs to assert 
that the interest purchased by tham under 
the deed of sale of September, 1919, was 
that of an ocoupancy-raiyat and not that of 
a tenure-holder., As was pointed out by 
the Prjvy Ooungjl in the recent case of Lin- 
gartgowda Dod Basanggwda Patil v. 
Basartgowda, Bistangowda Patil (3) in 
the case of a Hindu family where 


(3) 101 Inds Cas. 44; 8 P. L.'R 462: 52 M. L. J. 472; 
A.I R 1927 P. G. 58; 25 A L.J. 319. 4 OPW. N 494; 
(1927) M. W X. 352. 310, W.N. 570; 29 Bom. L. R. 
818; 25 L.'W.'789; 45 O. L. J. 594; 51 B. 450; 51L A. 
122 (P. O). è 
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bl] have rights it is impossible to 
allow each member of the family to litigate 
the same point over and over again and the 
Court has in each case to. look to Expl. 
VI to s. llof the Code of Oivil Pro- 
cedure to see. whether or not the leading 
member of the family has been acting 
either on behalf of minors or in their inter- 
est or if they are majors with the assent of 
the majors. Itis true that in the present 
case the defendant No. 7 was not the.lead- 
ing member ofthe family but he was the 
member who admittedly represented the 
family in the transaction of the purchase 
and it is natural to assume that in subse- 
quent transactions also he represented the: 
entire family. 

It will thus appear that the decision of 
the learned Subordinate Judge on the 
question of the binding nature of the sale by 
the defendant No. 7 to the defendant No. lis 
not satisfactory. Itis, however, a finding of 
fact which, however erroneous, this Oourt 
may not be justified in interfering with in 
second appeal. I must, therefore, accept 
the finding thatthe sale-deed of the 27th 
of April, 1932,58 not binding on the joint 
family of the plaintiffs and the defendants 
Nos. 6and 7. The question, however, of 
the status of the plaintiffs is concluded by 
the decision in the previous Suft No. 178, 
of 1921 and it ia not open to the plaintiffs to 
tontend that their interest is that of an 
occupancy: raiyat, and it must be held that 
their interest was tbat of a tenure bolder, 
The decree of the leafned Subgrdinate 


*Judge, therefore, awarding direct postee- 


sion tothe plaintiffs must be cet aside. 

It is contendéd on behalf of the appellant 
that if the sale isnot binding on the joint 
family, then he is entitled to a refund of the 
purehasemoney paid by him. Under 
the «circumstanees of the case, I am of 
opinion that the contention is just and 
the Court can make an order for refund 


" under O. XLI, r. 33, Civil Procedure Code. 


Having regard to all the circumstances 
of the case, the decree of the learned 
Subordinate Judge is varied: It is declar- 
edthat the deed of sale, dated the, 27th 
April, 1922, executed by the ‘defendant No. 
7, in favour of the defendant No., 1 is 'void 
and inoperative as against the joint family 
of the plaintiffs and the defendants Nos. 6 
and 7. Tbe plaintiffs are entitled to recover 
possession of the property” sold, but the 
possession will be, of the intefest of a 
tenure- holder and they will not be entitled 

R e. 


GUSAR BIRGH V. B;BÜ RAM, 


1111, ©, 1928 


to eject the defendant No. 1 from the 
"lande in dispute. They will only be entilled 
to recover rent from him. The decree 
awarding mesne profits will stand, but the 
mesne profits will be calculated on the 
basisofthe rent payable by the defendant 
No. 1. Itis declared that the defendant, 
No.1 is entitled to a refund of theconsidera- 
tion money paid by him under the deed 
of eale of the 27th April, 1922, viz., the sum 
of Rs. 1,082 and a decree will be made in 
his favour for the recovery of this sum 
with interest thereon at 9 per cent. per annum 
from the date from which mesne profits is 
awarded to the plaintiffs up to realization 
as against the defendant No. 7. Having 
regard to the fact thatthe defendant No. 1 
has obtained a substantial amount of suc- 
cess in the present appeal each party will 
bear his own costs throughout. If the 
plaintiffs have taken direct possession, the 
defendant No. 1 will be entitled to restitu- 
tion. 
Macpherson, J.—I agree. 
B.K P. Decree raried, 


LAHORE HIGH COURT. 
MisckLLANg0us SECOND CIVIL APPEAL 
No. 3:40 or 1927, 

April 3, 1928, 

Present :—Mr. Justice Bhide. 
GUJAR SINGH—Jc»GxxxT Drarog 
— APPALLANT 6 
versus 
BABU RAM—Drecrrr Horprr— 
e RESPONDENT. 

Cwil Procedure Code (Act V of 1908), s. 60 (b\—~ 
Beln& and karah for making gur, exemption of, frem 
attachment. 

The belna and the karah used by an agricul- 
turist, for making gur from sugar-cane grown in 
his field are exempt from attachment as implements 
of husbandry under 8°60 (b), Civil Procedure Code, 

Lakshman Mhasu Bhagat*v. Narhari Dadasa Gujar 
(1), followed . 

Miscellaneous second appeal from an 
rder of the District Judge, Sialkote, dated 
the 30th August, 1927, reversing that of 
the Senior Subordinate Judge, Sialkote, 
dated the Ist July, 1927, 

Mr, J. N. Talwar, for the Appellant. 

JUDGMENT.—This appeal was heard 
ex parte no one has appeared on be- 
half of the respondent, . 
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During the cctrse of the execution pro- 
ceedings two buffaloes, a house, a vacant * 
gite, & karah and a belna belonging to the 
appellant were attached. The appellant 
objected to the attachment on the ground 
that the property was exempt from attach- 
ment under s. 60 of the Oivil Procedure 
Code. The objection has been upheld in 
respect of the house, but has been disallow- 
ed by the learned District Judge in re- 
spect of the restof the property, The judg- 
ment-debtor has filed a second appeal. ° 

As regards the buffaloes, the learned 
District Judge has recorded a finding after 
consideration of the evidence that the ani- 
mals were not used for agricultural pur- 
poses. On the face of this finding no 
second appeal is competent in respect of 
the attachment of the buffaloes. With re- 
spect to the attachment of the karah and 
the belna, the learned District Judge re- 
marks that sugarcane was not exempted 
under the provisions of s. 61, Civil Pro- 
cedure Code, by a Notification and that when 
sugarcane itself was not exempt, the juice 
of sugar-cane or gur manufactured, there- 
from could not be exempt and that, there- 
fore, it followed that any machinery for 
manufacturing gur would also not be 
exempt. Iam unable to see thats. 61 of 
the Civil Procedure Code has any bearing 
on the point at issue. That section only 
lays down thatthe Local Government may 
by generalor special ordar declare that 
such portion of agricultural produce or 
of any class of agricultural produce as 
may appear to the Local Government to be 
necessary for the purpose of providing 
until the next harvest for the due cultiva- 
tion of the land and for the support of. 
the judgment-debtor and his family shall 
be exempted from liability te attachment 
and gale. Inthe present instance, the point 
for decision was whether the karah and 
the sugar-cane were: exempt from attach- 
ment as implements of husbandry. It has 
been held by the Bombay High Oourt in 
Lakshman Mhasu Bhagat v. Narhari Dadasa 
Gujar (1) that a charak(sugar-cane press) and 
a kadhar used by an agriculturist for the 
purpose of extracting sugar juice from « 
sugar cane from his own field are imple- 
ments husbandry within the meaning 
of cl. (b) of s. 60, Civil Procedure Code. 
In the present instance also it appears 
that the press and.the karah are used by 

(1) 81 Ind, Oas. 679; 25 Bom. I, R. 1211; A. I. R. 1924 
Bom, 391. 
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the appellant for making gur from sugar- 
cane grown in his own field. I am, there- 
fore, of opinion that these articles were 
not liable to attachment and sale., 

As regards the open site, it appears from 
the plans on the record that it is of con- 
siderable sizs and separate from the house 
itself. It does not, therefore, appear to fall 
within the purview ofcl.(c)ofs. 60, Civil 
Procedure Code. 

Iaccordingly accept the appeal (ex parte) 
only with respect to the attachment of 
belna and karah and direct their release, 
Appellant will get one-third of his costs, 


BL Appeal allowed in part. 


PATNA HIGH COURT, 
Fiest Orvin Appgat No. 157 or 1993. 
March 13, 1928, 

Present :—Sir Dawson Miller? Kr., Ohief 
Justice, and Justice Sir B. K. Mullick, Kr, 
Miss ELIZABETH MAY TOOMEY— 
PLAINTIFF—ÁÀPPELLANT 

° versus 
Tus Ricar HoN'satg BHUPENDRA 


NATH BOSE AND orsmRS—DmFANBANIS— ^ 


RESPONDENTS, 

Will—Devise of property to trustees for sale— 
Legal estate, whether pusses to trustees—Rights of 
beneficiarts—Surt by secured creditor—Benefcraries 
whether necessary parttes—Ciml Procedure Code (Act 
V of 1908), O. XX XIV,r. 1—Trustees' and Mortgagees' 
Powers Act (XXVIII of 18609, s 84,*- Power of surviv- 
ing trustee to appoint new trustee International Law 
—Conveyance executed outside Brith India—Law 
governing formalities—Trust—Trustee's power to 
appoint agent to register documents executed by him 
—Mortgage—Mortgage of phare 4n indigo conce*fn— 
Mortgagee's right to accessions—HEquitable mortgage— 
All tule-deeds, whether should be deposited—Power to 
borrow, whether tncludes power to mortgage—Practice 
—Partres—Receiver appointed in partition»surt, whe- 
ther necessary party to sui to enforce mortgage against 
joint estate—Construction of deeds—General descrip- 
tion followed by particulars—Omission in particulars 
of iteme compriseti in general description, effect 
0 e 


. . . 

A*though & mere’ direction to sell or a devise t 
land shall be sold by executors or any onee p 
passes a mere'power, a devise of landa to executors 
in tgustfor the purpose of selling, especially where 
they are to deal afterwards with the proceeds of the 
sale, passes tite legal estate tothe trustegs and the 
interest which s beneficiary acquires in Such a case 
is subject tothe right of the trustees to deal with 
the property in the ordinary «ourse of management 
as absolute owners. [pe 68, cols. 1 & 2] 

. 


i . 
58 
"Where thara io such a devise, the trustees fully 


represent the beneficiaries for the purposes of suite 
ME. O, XXXIV, r. 1, Civil Procedure Code. [p. 69, 


aol, 1] m 
The power of appointing new trustees conferred 
by s. 31 of the Trustees" and Mortgagees' Powers 


Act, 1866, can be exercised by the surviving or 
remaining trustees where no person is nominated 
by the deed of, trust for the purpose. [p. 66, col. 


: ofar asformalities of alienation or conveyances 
ars concerned, the law applicable is that of the 
country where the land is situate. [p.67, col. 1] 

Adams v. Clutterbuck (8), followed. 

A trustee is entitled to delegate to an agent the 
mere act of registering a document executed by him 
which requires no ae exercise of discretion on 

is part. . 68, col. 1. 
wee el in an indigo concern is mortgaged the 
parties must be deemed to have intended that when 
the foreclosure or sale takes place at some subsequ- 
ent date, the share shall pass to the mortgagee as it 
stands et tha date of the sale or foreclosure. [p. 65, 

. 2. 
cs Nath Basu v. Wajihunnissa Begam (8) 
and Raja Kishendatt Ram v. Raja Mumtaz Ali Khan 
elied on, 
(here 18 no technical rule that in an equitable 
mortgage all the title-deeds should be deposited. 
It is merely a matter of intention. [sbid.] 

Power to borrow for the purpose of management 
ofan indigo concern and for oultivation of indigo 
includes power to mortgage if it is necessary or 
rg ru to do 8$ in order to raise money. [p. 66, cols. 
1&2. 


A Receiver appointed in a suit for partition of 
property is not a necessary party to a suit by a 
creditor to whom the property has been mortgaged, 
to enforce his mortgage against the preperty. |p. 70, 
col 1 


The ak that the particulars enumerated in a 


"deed of conveyance or decree relating to immoveable 
property are not exhaustive of everything included 
in an earlier general description, would not limit the 


meaning of the earlier compreherfsive and generio 


des^ription of the subject-matter. [p 61, «ol. 2.] 


West v. Lawday (5), referred to. _e 

Firat appeal from a decision of the Sub- 
ordinate Judge, Muz&fferpur, dated the 9th 
May, 1923. . 

Messrs. P. K. Sen, A. Sen, S. M. Gupta, 
S. N. Palit and U. N. Sen Gupta, for the 
Appellants. a | 

Messrs. Hasan Imam, S. K. Mitra, S. 
Mehdi Imam, A. M. Guha, S. N. Bannerji, 


` B. N. Mitier, A, K. Mitra and B. Hassan, 


for the Respondents. 
JUDGMENP, 


Miller, C? J.—The appellant institgt- 
ed the suit out of*whieh this appeal «arises 
to recover possession of a share tn a certain 
property known as the Kanti indigo con- 
eern in whigh she was beneficially interested 
under hes father's’ Will, alleging that a 
mortgage-decree obtained in ,1910 by 
Messrs. Shaw Wallace | and ə, the 

° e 
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third defendant in the suit, against her 
e mother and two brothers as trustees of. 
the property, and a sale in execution thereof 
and a subsequent sale by Shaw Wallace 
and . the execution purchasers, to 
the first defendant and the late husband 
of the second defendant were fraudulent 
void, illegal and inoperative and not binds 
ing upon the plaintiff. She also claimed 
an account and mesne profits from the first 
three defendants, : 

The Subordinate Judge of Muzafferpur 
before whom the case came for trial dis- 
missed the suit, and the plaintiff has ap- 
pealed. 

Mr. George Toomey, the father of the 
plaintiff, died in England in the year 1882 
leaving a widow and two sona George R. 
Toomey and Arthur T. Toomey, defend- 
ants Nos.4 and 5 and two daughters Flora 
Mary, who died in 1916, and the plaintiff 
Elizabeth May. At the dateof his death 
he was possessed of certain property in 
England and was also proprietor of a 19. 
annas share inthe Kanti indigo factory in 
the District of Muzafferpur in this Province. 
By his Will dated the 22nd October, 1880, 
he appointed his wife Flora Toomey and 
Archibald MacDougal Macrae and Dr. 
Fredrick Robert Swain, a Lieutenant Colonel 
in the Indian Medical Service, as trustees 
and executors of his Will. Probate of the 
Will was granted to Mrs. Toomey the widow 
in July, 1822, in England, power being 
reserved to the other executors. Subsequ- 
ently a grant of Letters of Administration 
with a copy of the Will annexed was made 
by the Distriet Judge of Tirhut to the 
executrix and each of the executors with 
regard to the property in India. After 
‘giving certain legacies to his wife the 
testator devised and bequeathed the residue 
of his estate realand personal in England, 
India and elsewhere to the trustees upon 
trust to sell, callin and convert into money 
the same, or such part thereof as should not 
consfst of money, and, after paying the 
funeral and testamentary expenses and 
debts and legacies to invest the residuein 
certain named securities, and declared that 
.the trustees should stand possessed of the 
residuary trust fund upon trust out of the 
incofne thereef, in the first place, to pay 
the sum of £ 2,400 to his wife during her 
life, and in the next place, during the life, 
of his wife, to pay each of his sors who 
should attain the age of 21 years ‘the 
annual sum of £200 subject toa eondition 
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that if the eldest son George Robert 
Toomey should become manager of thè 
Kanti indigo concern the annuity to him 
should cease and determine, and the trus- 
tees were toaccumulate the surplus of the 
said income by way of compound interest 
by investing the same and all the resultin 

“income thereof. The income of the fun 

go formed was to be available to make up 
any deficiency in the wife's annuity of 
£ 2,400 in the event ofthe income from 
the residuary trust fund falling below that 
sum. After the death of the wife, the 
trustees were to hold the residuary trust 
fund upon trust to divide the same amongst 
such of the children living at the date of 
his death as being a son or sons should 
attain the age of 21 years, or being 8 
daughter or daughters should attain that 
age or marry, each of the sons to take a 
three-sixteenths share and each of the 
daughters five-sixteenths, Power was also 
given to thetrustees to postpone the sale 
and conversion of the real and personal 
estate and particularly the sale of the 12 
annas share in the Kanti indigo coneern 
as long asit should appear to them to be 
for the benefit of the persons beneficially 
interested under the Will that the 
same should remain unsold, and the rents, 
profitsand income therefrom were to be 
paid and applied to the person or persons 
and in the manner to whom and in which 
the income of the proeeeds of such sale 
and conversion would tor the time 
being be payable or applicable under the 
Will if such sale and conversion had been 
actually made. Until the saleshould take 
place the trustees were given wide powers 
of management including the power 
to raise any sums of money which might 
bé necessary for carrying om the manage- 
ment, cultivation and improvement of the 
indigo concern and it was provided that “no 
person lending money to my trustees shall 
be in any wise concerned to ascertain, whe- 
ther such money or any part of it is requir- 
ed for the purposes aforesaid or otherwise 
asto the propriety or regularity of such 
transaction and my trustees may if they 
think fit make advanceg and zerpeshgs 
loans on the security of any ‘leases or 
renewad leases of any lantls or villages 
connected with the said concern or my 
share therein and may also renew and 
accept? renewal of leases of any, lands and 
villages which my trustees may consider 
necessary or expedient* for the Purposes of 
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the said concern or my share “ther'in and 
my trustees may do all such acts and things 
whatsoever as to them shall appear neces- 
sary or expedient for the management, 
cultivation, extension, or improvement of 
the saidconcern or my share therein and 
the disposal of the produce thereof in the 
game manner as if my trustees were absolute 
proprietors of the said share in the said 
concern without being responsible for any 
loss which may be incurred in such manage- 
ment, cultivation, extension, improvement 
or disposal”. 

The eldest son George R. Toomey was 
in India when his father died and .was 
then about 23 years of age. The plaintiff, 
the youngest of the family, was then a 
child about 8 years old. In 1895the mother 
and the other members of the family also 
went to India and resided on the estate. 
The plaintiff from 1903 to 1910 appears to 
have resided permanently in India with 
her mother except for periodical visits to 
England. In 1906 Mr. Macrae who resided 
in England and Colonel Swain who was 


then Civil Surgeon of Ranchi, wished to: 


retire from the trust, and Mfs. Toomey was 
appparently desirous of appointing her two 
sons in their place. It seems that the 
elder son, George was the manager of the 
factory at*that time. A deed was accord- 
ingly executed, dated the 20th June, 1906, 
by the three trustees whereby after reciting 
that Mt. Macrae and Colonel Swain were 
desirous of retiring from the trust, the re- 
maining trustee, Mrs. Toomey, appointed her 


two sons Gegrge and Arthur in their place,- 


and the old trustees conveyed the whole of 
the 12 annas share fn the Kanti concern 
to the new trustees and Mra. Toomey upon 
the trusts declared in the Will. It is ccn- 
tended that thisinstrument was illegal and 
inoperative. : . 

In May. 1907, money was required for the 
expenses of cultivating and manufacturing 


indigo for the season 1907-19Q8 and an * 


agreement was come to between the new 
trustees and Shaw Wallace and Co. 
who carry on,an extensive business at 
Oalegtta, amopgst other things, as agents 
for the sale of indigo, whereby they agreed 
to ntake advances up to Rs. 80,000 for the 
current season's expenses taking a charge 
upon the year's crop and s» promissory 
note from the trustees for the amount 
advanced afid Subsequently by way of fur- 
ther sectrity they took, an equitable mort- 
gage upon the 12 annas share in the indigo 
e e 
e 
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concern by deposit of" title-deeds, It is 
contended that this transaction was invalid, 
illegal and fraudulent, It is not disputed 
that such a transaction was usual amongst 
indigo planters in Biharat that time. Arthur 
Toomey, the younger brother, was then on 
a visit to England and had executed a 
pus power-of-attorney, dated the 17th 

ay, 1907, infavour of his elder brother 
to carry on the management on his behalf 
as trustee during his absence. Certain 
title-deeds relating tothe 12 annas Share 
in the Kanti indige concern were subse- 
quently deposited with Messrs. Orr Dignum 
and Co. the Solicitors to Shaw Wallace 
and Oo. It should be mentioned that 
Messrs. Sanderson and Co. were the Toomey's 
Solicitors at that time and had the custody 
of the title deeds, but in June, 190/, 
there was a change of Solicitors, and 
Messrs. Leslie and Hinds of Oalcutta were 
appointed in place of Sanderson and Oo., 
as appears from a letter Ex. 5 (3) dated 
ihe 24th June, 1907, addressed to Leslie 
and Hinds and signed by Mrs. Toomey 
and George R. Toomey acting on behalf 
of himself and his brother. The letter 
states “We have raised a loan of Rs, 80,000 
from Messrs. Shaw Wallace and Co. Will 
you kindly acton our behalf and deposit 
the deeds of twelve-sixteenths «share by 
way of equitable mortgage into their hands, 
Messrs. Orr Dignum and Co. are Messrs. 
Shaw Wallace and Oo.’s Solicitors.” It 
appears from the evidence ot Mr. Steel 
Perkins that Messrs. Sanderson and Com- 
pany, before handing over the docfments 
to the new Solicitors required’ Mr. Arthur 
Toomey's consent and telegraphed to him 
in England for the purpose of obtaining 
his,consent and' the actual deposit of 


*the deeds was not made until Novem- 


ber. The receipts for the sale of indigo 
for that season show8d a profit over 
and above the sum advanced of over 


-Re. 20,000 which ended the transaction 


for that sÉason. In the following season 
according to the evidence a similar arrange- 
ment was come to between “the trustees 
and Shaw Wallace and Co.' whereby the 
latter agreed td advance up fo Rs. 1,10,00) 
and the trustees" agreed to execute a 
promissory note and a hypothtcation of 
the season'& crop and the  title-deeds 
were left oy deposit by way of equitable 
mortgage. t At that time Arthur Toomey 
had returned to Indiaand the pxomjissory 
note and the hypothecation deed were 
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executed by all three of the trustees and 
dated the Jth March, 1908. The fact that 
the title-deeds were left on deposit by 
way of equitable mortgage is challenged 
by the plaintiff, On this occasion the 
sum realised by the sale of the indigo 
crop fell short of the sum advanced by 
some Rs. 60,000 which the trustees were. 
unable to pay, Consequently in June, 
1809,Shaw Wallace and Oo. instituted a 
suit before the Subordinate Judge of 
Muzafferpur to enforce the equitable mort- 
gage against the three trustees and certain 
other persons who claimed as judgment- 
creditors of the trustees of the indigo 
concern to have a lien on certain 
portions of the mortgaged properties 
which they had attached in execution 
of their decrees. The trustees did not 
contest the suit, but several of the other de- 
fendants appeared and pleaded, inter alia, 
that the mortgage transactions alleged in 
the plaint were fraudulent and collusive 
and that no equitable mortgage had been 
created in favour of the plaintifls. Amongst 
other issues raised at the trial in that 
suit were the following:—(1) Did the plaint- 
iffs advance to the defendants Nos.1to3 
various sums of money as stated in the plaint 
in paras. 2 and 4 and in the accounts 
attached thereto? (Z) Were the title-deeds 
of the Kanti concern as stated in para. 
3 of the plaint delivered to and de- 
posited with the plaintifls as security for 
Buch advancee? (3) Did the banding over 
and depositing enure on an equitable mort- 
gage of the property of the lz annas share 
of the said concern? The Additional Bub-, 
ordinate Judge who tried the mortgage 
spit found that the money was advanced 
and that the mortgage transaction was not 
fraudulent or ,collusive and that there was 
an express agreement that the title-deeds 
deposited to secure the first year’s advances 
should remain with the mortgagees as 
security for thesecond year's advances and 
by hif judgmentdated the 22nd April, 1910, 
passed a mortgage decree for sale of the 
mortgaged properties.except those claimed 
by the defendant No, 29 in the suit who 
proved a legal mortgage of later date in 
respect ofea part’ ot the mortgaged pro- 
perty. On the?3rd June, 1911, Shaw Wal- 
lace and Oo. having given the trustbes an 
extension of time to pay the decretal amount 
which they failed to do, put up the pro- 
perty for såle in execution of their decree - 
and themselves ptrehased it. On-the 21st 


e * . 
e . 
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December in thesame year Shaw Wallace 
and Oo. sold the property to Mr. Bhupen-* 
dra Nath Basu the defendant No. 1 and 
Babu Langat Singh the late husband of the 
defendant No. 2, These transactions are 
also challanged by the plaintiff on the 
ground that they were fraudulent and col- 
‘lusive, 

By the judgment now under appeal the 
learned Subordinate Judge has found that 
the appointment of new trustees and the 
conveyance to them by the indenturé@ of 
the 20th June, 1906, were valid and opera- 
tive and that the trustees had power to 
mortgage the property under the Will. He 
held that the evidence in the present suit 
did not establish that there was an equit- 
able mortgage on the security of the title- 
deeds for the advances made by Shaw 
Wallace and Oo. but wasof opinion that 
this question was directly in issue in the 
mortgage suit in which theplaintiff was re- 
presented by the trustees, and that the mort- 
gage decree of 1910 operated as res jud:cata 
and the question could not be re-opened. 
He farther held that Shaw Wallace and Co. 
acted in perfect good faith in making the 
advances and,in any event, were entitled 
to a money-decree against the trustees and 
that the sale held in execution of their 
decree could not be set aside. He also 
found that no case of fraud or collusion 
had been made cut either in the mortgage 
transaction or in the suhsequent sale of 
the properties in execution of the mortgage 
decree or in anyother respect and that the 
price obtained was not inadequate. He 
accordingly dismissed the suit. 

In appeal. before us a great number of 
questions have been raised in argument. I 
may say at the outset that the plaintiff 
preduced no affirmative egidence upon 
which a case of fraud could be based. 
She herself gave evidence but knew nothing 
about the charges of fraud made in her 
plaint, stating that they were based ppon 
information received from an old servant, 
Muni Lal. There isin fact no affirmative 
evidence on the question at all and the 
plaintiff is driven to rely on such infer- 
ences as may arise from the documents. 
and certain facts in the case deposed to 
by the defendants’ witnesses. In the first 
place it was contended thatthe evidence 
discloses that the plaintiff's mother and 
brother in borrowing the money and in 
charging the trust property acted as pro- 
spriejors and did not disclose thé fact that 
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they were trustees and, therefore, upon the 
principles enunciated in Soloman v. Atten- 
borough (1), Attenborough v. Solomon (2), In 
re De Leeuw (3) and similar cases they could 
not give a good title to the mortgagees. 
In support of this point reliance is placed 
upon a statement of Mr. Pope, a witness 
called for the defendants, who is now a 
partner in the firm of Shaw Wallace and 
Oo. and was an assistant with that firm 
in 1907, He stated in his evidence ih cross- 
examination that his firm ascertained that 
the parties applying for the loan represent- 
ed the owners of the indigo concern and 
that this was ascertained by his Solicitors, 
He further says that he took them to be 
the owners. It is clear, however, that 
the matter was in the hands of the Scli- 
citors from the outset and whatever Mr. 
Pope’s impreasion may have been, there can 
be no doubt whatever that his Solicitors 
were fully aware of the exact circumstances 
ofthe case, After this lapse of time much 
of the documentary evidence that might 
otherwise have been available is not forth- 
coming, but it is clear from such correspond- 
ence as has been preserved that Messrs, 
Orr Dignum and Oo. the mortgagees' Soli- 
citors knew at allevents not later than the 
12th July, 1907, that the Toomeys were 
trustees of the property. They probably 
knew much earlieras the negotiations were 
conducted through Solicitors on both sides? 
but the letter of that date from Leslie and 
Hinds to Orr Di num and Oo, shows that 
Arthur Toorhey’s* pewer-of-attorney dis- 
closing? that he was a trustee under the 
indenture of fhe 20th June, 1906, was in the 
hands of Orr Dignum and Oo. sometime 
before the 12th July, 1907. , The transaction 
‘which was the subject of the mortgage 
suit was in respect of advances for the fol- 
lowing year when there was not the slight- 
est doubt as to the “exact position ofall the 
parties. It is,in my opinion, idle to con- 
tend that any fraud in this regpect was 
either attempted or succeeded, or that Shaw 
Wallace and Go. were unaware that they 
were contracting with trustees under the 
Willof George Toomey, Moreover the 
plain alleges no such fraud. On the con- 
trary’the allegation in para. 14 (s) of 

(D) (1912) 1 Oh. 451; 81 L. J. Ch, 249% 108 L. T. 87; 
668, J. 270; 28 T. 1, R. 225, . i 

(2f 1913) A. €. 76; 8244. J, Oh. 178; 147 L, T. 833; 
dn Woke uh , ; 
ss) (1922) 2 Ch. 640; 91 Led. Ob, 617; 127 LT, 
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the plaint is that Shaw Wallace and Oo. 
hadnotice of the Will ofthe plaintiff's father 
and knew full well that they were taking 
a charge upon & trust property from persons 
who had no power or authority to create 
the same. Whether they had such power 
depends not apon any question of fraud 
but upon the terms ofthe Will and the 
validity of the indenture of the 20th June, 
1906, appointing new trustees. The truth 
is that the Toomeys were both trustees 
aud beneficiaries and in the beginning of 
the negotiations expressions may have 
been used which emphasised their interest 
asowners rather than as trustees, but long 
before the transaction upon which the equit- 
able mortgage for the second year's ad- 
vances is founded, and probably from the 
very beginning the position was clearly 
ascertained. Nor is there any thing to 
sbow that the conduct of the trustees in 
this respeot was influenced by any fraudu- 
lent motive. 

Various other matters were also urged 
before us as indications of fraud, namely, 
the fact that the trustees did not defend 
the suit, that the remaining 4 annas share 
purchased by Mrs. Toomey on her own 
behalf in 1895 was not included in the 
equitable mortgage; that G. R. Toomey 
although he took proceedings fo have the 
sale set aside abandoned them in collusion 
"with the first defendant; that the sale price 
was inadequate; that the Receiver of the 

roperty appointed in a partition suit 
Dicunt by Mrs. Tooméy against the other 
members of her family after,the mortgage 
puit was instituted was not added as a 
party; that thé sale*proclamation included 
some villages not mentioned in the decree; 
that the properties were purchased by 
Shaw Wallace and Oo. at the execution 
salg on behalf of the, first defendant and 
Langat Singh, that properties were sold 
which were not included in the title-deeds 
deposited and that the decree was obtain- 
ed by suppressing the fact that most of the 
money borrowed had zs d been paid 
back but no account rendered. 

. On the lase&mentioned pint no evidence 
has been given ‘of any fraudulent afterhpt 
to d&ceive the Court. The gccounts of Shaw 
"Wallace and Co., which were produced 
show clearly that the credit balancé of 
the first year’s transactions wás paid to 
the National Bank fo tHe foint aceount 
of the trustees and that after” givin 
eredit for the sales of «the sacond year's 
e 
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transactions there was a debit balance of 
“Rs. 60,017-5-3. 

That the trustees did not defend the 
suit ig in itself no evidence of fraud. 
They had legal advice and there is no 
reason tosuppose that they would not 
have defended the suit had thsy been con- 
scious ofany good reason for so doing: 
The suggestion that they were all along 
incollusion with all the principal defend- 
ants for some reason, which could scarcely 
be for their own benefit finds no support 
from any evidence in the case, There is 
no evidence to show that the sums advanced 
were notapplied tothe legitimate objects 
of the indigo business. 

That Mrs. Toomey's 4 annas share was 
notincluded in the mortgage can hardly 
be regarded as evidence of fraud on the 
partof Shaw Wallace and Co. They dealt 
with the trustees as holders ofthe 12 
annas share and were content to take a 
mortgage of that share. They were not 
bound tosee to the application ofthe 
money advanced nor, as stated, is there 
anything to show that the money was mis- 
applied. It is not clear what the value of 
the 4 annas share held by Mrs, Toomey 
may have been. We only know that it 
was already heavily mortgaged to the 
Eastern Mortgage Oo. and that subsequently 
when the whole estate was purchased by 
Mr. Basufrom Shaw Wallace and Oo. for 
Rs. 1,30,000 the sum of Rs. 55,000 wentin 
satisfaction of the Eastern Mortgage Oo.’s 
ihcumbrance, leaving a balance of Rs. 75,000 
for the 12 annas and the 4 annas share, It 
also appears that over the whole transac- 
tion Shaw Wallace and Co.- incurred a loss 
of about Rs. 13,000. I am unable to under- 
stand how the omission to include the 4° 
annas share in the equitable mortgage «an 
bedmputed asfraud onthe part of Shaw 
Wallace and Co. which would vitiate the 
transaction. 

With regard to the charge of collusion 
between Mr, Basu and the trustees so far 
as can be gathered fromthe documents in 
the case, it stands thusi:—The whole interest 
in the Kanti indigo concern was pur- 

echased from Shaw Wallaceand Oo. and 
the Hast@rn Mortgage Oo. by Mr. Basu and - 
Babu Langat Singh in December 1911. 
Mrs. Toomey, the wife of George R. Toomey 
seems to have been anxiousto buy back 
the property if she could raise the “money. 
On the 30th November, 1912, an agreement ` 
was enters into” between thesa partis 
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whereby Mrs. Toomey was given the option 


of purchasing the whole 16 annas share up” 


to the 31st March,‘1913, for Rs. 1,50,000. At 
the date of the agreement proceedings were 
pending between G. R. Toomey and Shaw 
‘Wallace and Oo. for setting aside the sale 
in the mortgage suit. It is not shown that 
there were any substantial grounds for 
setting thesale aside. Such proceedings are 
very frequently instituted in this country 
on unsubstantial grounds for the sole pur- 
pose of delaying the execution. There 
were also claims outstanding by decree- 
holders against the property and George 
R. Toomey himself was elaiming certain 
moveables which had not been included in the 
mortgage decree and the subsequent sale 
in execution. He was also claiming a share 
in advances previously madeto the tenants 
and aright to live inone of the bungalows 
on the estate. Mr, Basu and his co-pur- 
chaser thereupon entered into an agree- 
ment with George R Toomey, also dated 
the 30th November, 1912, the afteat of which 
was that the former undertook to assist 
Mr, Toomey to recover his share of the 
advances madeto tenants, agreeing to pay 
him an advance of Rs. 2,500 on account, 
subject to future adjustment, and re- 
cognised his right to his share in the value 
of the moveables whilst Mr. Toomey on 
the other hand undertook to give up his 
share inthe bungalow and to assist the 
purchasersin obtaining possession of any 
lands of which they were dispossessed by 
other claimants and in completing their 
title and possession over the property to 
which they were lawfully entitled as 
against the other unsecured creditors and 
in return for such assistance, Mr. Toomey 
wasto receiva a monthly allowance of 
R£125. Healso agreed to «withdraw the 
petition to set aside the sale. It waston- 
tended thatthe purchase by Shaw Wallace 
and Co. at the sale ia executionof their 
mortgage decree was a benami transgction 
on behalf of Basu and Langat Singh, and 
that this, coupled with the incidentsI have 
just referred tp, points to a conspiracy bet- 
ween those parties and G. R, Toomey to 
purchase the property at, an inadequate 
price at the execution sale and fransfer it 
to G. R. Toomey in the name of his wife 
to the detriment of the plaintiff. The sug- 
. gestion ofa benami transaction although 
not foreshadowed in the plainf is based 
upón a statement of Mr. Pope that, so far 


pa he refmembered, thé property wes pure 
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chased by Langat Singh from’ Court, and 
ona petition dated the llth June, 1914, 
filed on behalf of Mr. Basu asking to be 
discharged from the Receivership of the 
property in which it is stated that the 12 
annas share was sold in the Oourtof the 
Subordinate Judge of Muszafferpur and 
purchased by the petitioner and Langat 
Singh. With regard to this part of the 
case 1618 not very surprising that the 
evidence adduced by the defendants is 
not very full for in paras. 20 and 21 of the 
plaint which deal with the purchase by 
Shaw Wallace and Oo. and the subsequent 
sale by them to Mr. Basu and Langat 
Singh there isno suggestion of a benami 
transaction, After the lapse of so many 
years, and remembering that the property 
did pass to Mr. Basu and Langat Singh 
about six months after the sale in execu- 
tion, Mr Pope's memory may well be at 
fault. The statement in the petition of 
the 5th June, 1914, would seem to imply 


‘that the property was purchased by Mr. 


Basu and Langat Singh at the Court sale 
but, although not happily worded, it is not 
necessarily inconsistent withthe case ofa 
purchase by Shaw Wallace and Co. and 
the subsequent sale to Mr. Basu and Langat 
Singh. The only importance of thestate- 
ment for the purposes of the petition was 
to show that Mr. Basu and Langat Singh 
were proprietors atthe date of the petition: 
Fortun&tely certain letters which passed bet- 


_ ween Shaw Wallaceand Oo, and Messrs. B. N. 


BasuandjOo.in Novsmberand December 1911, 
have been preserved and are in evidence 
before us. These prove beyond all doubt the 
sale by Shaw Wallace*and Co. to Mr. Basu 
and Langat Singh in December, 1911, 
of the whole 16 annasshare and acknow- 
ledge the receipt of the purchase money. 
I have no doubt upon this evidence “that 
the property was purchased in the first 


instance by Shaw Wallace and Oo. on their , 


own behalf and subsequently transferred 
to Mr. Basu and  Langat Singh. What- 
ever may be said asto the legality of the 
proposed transfer of the estate by Mr, 
Basu, and Laggat Singh to ¢he wife of one 
of the former trustees, the option to pur- 
chase given by the agreement of the 30th 
November, 1912, was never exercised and 
the matter fell through. I do no cons 
sider that the charges 

established” ° e 


As tothe inadequacy of the purchase 


price obtained at-the gale in execution gå ' 


fraud fave been - 


< Nath Gossain 


N 
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the mortgage decree it appears that the 
decres-holders purchased the 12 annas 
share for Rs. 64,200 in all. The sale was 
adjourned from day to day between the 
16th and23rd June andno better bid was 
obtained. There is no evidence before, 
us to show thatthe property was worth 
more and the fact that the indigo trade in 
Bibar hadatthat time ceased to be a pro- 
fitable commercial undertaking, owing to 
the introduction of synthetic days,,must 
‘have made it difficult to dispose of such a 
busiress, The workiag expenses of such 
a business are heavy and it must have been 
known to prospective buyera that the Kanti 
concern as commercial undertaking had 
failed topay its way. Reliance is placed 
upon the particular given in the petition 
for execution of the decree in which the 
schedule shows properties valued ai 
Rs. 1,01, 582 but this includes a sum of 
Rs. 70,000 as the value of the property 
which was excladedfrom the decree by the 
judgment of the Subordinate Judge as 
having mortgaged tothe defendant No. 29 
jathat suit. The only verbal evidence 
as to the vale is that’ of Mr. Kennedy 
who statesthat having regard to the con- 
dition of the Kauti concern, and the 
muddle thatit was in, Shaw Wallace and 
Co. purchased it for more th&a its fair 
price. Isee no reason for differing from 
*the finding of the trial Oourt on this 
point, " 


Ithas not been shown how the failure 
to add tbe Receiver appointed in the parti- 
tion suitsix months after the mortgage 
suit was instituted, constituted fraud on 
the part of the plaintiff in the mortgage 
suit. Nor was “it necessary to join the 
Receiver. Attachment ofthe property was 
not, necessary in the mortgage suit and 
it was not sought at that stage to interfere 
with the Receiver's possession, See Jogendra 
v, Debendra Nath Gossain 
(4). Whén the execution sale took place 
in June 1911, Mrs. Toomey’s partition 
suit had abated, she having died in January 
that year, and no steps had been taken 
to substitute’ her representatives: The 
'feasqn for the appointment of a Regeiver 
had, therefore, disappeared although he 
was not formally discharged until lajer, 
But inang case the non-joinder'of the 
Receiver* in the’ exgcution. proceedings 
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would not render the sale void as pointed 


*out by the learned Subordinate Judge. 


With regard to the inclusion in the sale 
proclamation of interests in villages not 
specifically mentioned in the decree itis 
to be observed that the decrees as for the 
sale of the 12 annas share in the Kanti 
indigo concern together with everything 
appertaining thereto as described at some 
length in the decree, Certain particulars 
of the villages are then set out at the end 
of the decree which it is eaid do not in- 
clude some of the items subsequently sold. 
There can be little doubt that the dominant 
description is that of the subject-matter 
given in the earlier part of the decree as 
follows :— All those twelve sixteenths 
parts or shares ofand in all those indigo 
factories or sets of works for the cultiva- 
tion and manufacture of indigo which col- 
lectively compose or are called or known 
by the name of Kanti together with the 
factories or outworks and buildings thereto 
belonging or appertaining and are called 
or known by the name or description of 
Raghai saisir nasrin enn and now 
called or known by the name of Kanti in- 
digo concern and are situate lying and be- 
ing in the District of Tirhut and Sub- Dis- 
trict and Thana of Mugafferpur in the Pro- 
vince of Bihar and in all other (if any) the 
lands indigo factories and hereditaments 
which belong to or form part of or are 
held with the Kanti indigo concern and 
also the like shares in all plantations and 
gardens uponthe said lands or any part 
thereof” etc, etc, Ifthe particulars sub- 
sequently enumerated are not exhaustive of 
everything included in the earlier general 
edescription this should not limit the mean- 
ing of the earlier comprehensive and 
genero description of the subject-matter. 

think the principle laid down by Lord 
Westbury in West v. Lawday (5) is appli- 
cable in the present case, and if some 
items of property belonging to the indigo 
concern which were not specifically men- 
tioned in the particulars set out in the 
decree were sold, they would nevertheless 
be covered by the general description. 
*'The rule as laid down by Lord Westbury 
is that tlfe entirety which has been express- 
ly and definitely given shall not, be pre- 
judiced by an imperfect and inaccurate 
enumeration of the particulars. Moreover, 
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this in itself isno evidence of fraud even 
if I should be wrong in my view as tọ 
applying the rale enunciated to a decree. 
The decree-holders may well have thought, 
and they no doubt had legal advice on the 
matter, that they were entitled to sell that 
which was included inthe general descrip- 
, tion set out in the decree in their favour. 
' The last point tobe noticed on this part 
of the case is that propsrties were sold 
which were notiocluded in the title-deeds 
deposited. The question of what was mort- 
gaged is one of intention. The deeds de- 
posited were five in number and they cover- 
ed tbe whole ofthe 12 annas share of the 
Kantiindigo concern. It seems clear to me 
that the intention was as appears from the 
correspondence, to mortgagethe 12 annas 
share and for the purpose of creating an 
equitable mortgage on that share it was 
quite sufficient to deposit the deeds under 
which the share had been acquired by the 
plaintiff's father, If subsequently some 
properties were acquired as part of the 12 
aanas interest I think they must be taken 
as accessions to that interest. The ques- 
tion now under consideration arose and 
was decided in thecase of Bhupendra Nath 
Basu v. Wajihunnissa Begam (6). The 
judgment is Ex. L inthe present case and 
although it is not binding as res judicata 
and was determined on the facts there prov- 
ed it is an authority of this Oourt which 
is entitled to respect and the question 
raised wasthe sameas that now arising. 
The question there arose béth with regard 
to the 4 annas share of Mrs. Toomey and 
the 19 annas share of the trustees. Ohap- 
man, J., after pointing out that shares in 
indigo condernsare constantly transferred 
and dealt with all over Bihar and that 
such ashare wasa perfectly definite and 
specific kindof property stéted as follows: 
—" [f the parties meant anything they 
meant this that the mortgagees by institut- 
ing asuit in proper form at some future 
date should be able to obtain a coraplete 
‘title to a share in that Kanti Indigo Concern. 
Can the parties have possibly meant that 
that title to be acquired at some future date 
by the mortgagees should be io a share in 
the concern asit stood a4 the time of thé 
mortgage. It is obvious that this+ can- 
not have been the intention, for it 
would not be possible for a person to ac- 
‘quire gay in the year 1911 a title toa share 


(6) 30 Ind, Cas. 564; 2 PD. 205; 3 R, La W, 20, 
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in the Kanti Indigo Concern as it stood in 
the year 1895, the good-will, the debts, the 
liabilities the rights under contract, every- 
thing would have changed beyondre-call. I 
heve no doubt that what the parties meant 
was that if the mortgagees brought a suit 
for foreclosure at some future date they 
should acquire a title to a share in the Kanti 
Indigo concern as it stood upon the date 
upon which they obtained foreclosure.” 
After referring to the decision of the Judicial 
Committee in the case of Raja Kishendatt 
Ram v. Raja Mumtaz Ali Khan (6) the 
learned Judge remarks: “There would be 
little difficulty in holding upon the princi- 
ple therein laid down that these properties 
were accessions but I have preferred to 
deal with the question on somewhat dif- 
ferent lines. The view I take is that if a 
share in anindigo concern is mortgaged 
what the parties must intend is that 
when the foreclosure or sale takes place 
at some subsequent date, the share shall 


pass to the mortgagee as it stands at 


the date of sale or foreclosure, This 
would include not only what strictly 
could be called accessions byt also changes 
in good-will, rights under contract, and so 
forth". In dealing particularly with the 
12 annas shares, and the mortgage thereof, 
which is the subjectof the present suit 
the learned Judge further remarks. “There 


is no technical rule that in an equitable: 
mortgage all the title-deeds should bede-> 


posited. It ismerely a matter of intention. 
The authorities for this are given in Coutts’ 
Law of Mortgages, 8th Edition, Vol. I, 
page 74. Ite appears to me to be clear 


that the intention was to mortgage the 12 ` 
annas share in the Kanti Indigo Concern ' 


and forthe purpose of creating an equit- 
able mortgage of that share it was quite 
sufficient for Mr. Toomey to deposit the con- 
veyances under which his father had*pur- 
chased thatshare. The only question ia 


whether Mr. Toomey intended to mortgage ' 


the 12annas shard as it stood at thetime 


of the conveyances of his father in the: 


years 18660 to 1838. 
were of? annas sharein 1866, 2 annas in 


These conveyances ` 


1876,- 2 annas in 1881 and 6 annas in 1883, > 


It ig quite inconceivable'that in 1807, Mr. 
Toomey intended to mortgage a 2 &nnas 


share asit stood in 1866, another 2 ennas ` 


os 
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66 
as it stood in 1876, another 2 annagas it 
stood in 1881, and another 6 annas as it 
stood in 1883. That appears to me to be 
an absolutely inconceivable proposition. 
It is perfectly clear that when Mr. Toomey 
executed this mortgage in 1907, he meant 
that in theevent of a suit for sale the 12 
annas share of the Kanti Indigo Ooncern ag 
it stood at the time of the sale should be 
Sold". I agree with the proposition stated 
in that judgment that for the purpose of 
creating an equitable mortgage of a share 
in theindigo concern it is quite sufficient 
to deposit the title deeds under which 
that share was acquired and although the 
question of intention is one of fact and 
must be determined upon the facts before 
us, Lam satisfied in the present case having 
regard to all the circumstances disclosed 
that the intention was to mortgage the 
12 annas shares as it should exist from 
time to time and not merely as it existed 
at the date of the various title deeda. 

I now leave the point of fraud and col- 
lusion upon which I think the plaintiff hes 
tailed, aud pass to the argument that the 
trustees had go power io mortgage the 
property aud could pass no title to the 
mortgagees. By the terms of the Will they 
were empowered to raise any sum or sums 


. of money that might be necessary for the 


purpose of carrying on the management, 
cultivation and improvement of the indigo 
concern and although the power to.mort- 
gage is not expressly stated, it might well 
be difficult to raise money without giving 
adequate security, and the testatos’s in- 
tention may be gathered from what follows 
immediately afterwards where he says: 
" And my trustees mày do all such other 
acts and things wltatsoever as to them shall 
appear necessary or expedient for the 
management, cultivation, extension or im- 
provefnent of the said comcern or my share 
therein and the disposal of the produce 
thereof in the same manner as if my irus- 
tees were absolute proprietors of the said 
share in the said concern without being 
responsible for any loss which may be in- 
curred in such management, cultivation, 
extension,imprévementor disposal.” Their 
Powers could scarcely be expressed in mpre 
compréhensive terms and as they were 
given powers to borrow for the purpose of 
mahageu. eng ‘and cultivation so I gonsider 
that it was, the tegtator’s intention that 
they should, if they found it necegsary or 
pepedient ba entitled to bypothecate the 


i 1 
ELIZABETH MAY TOOM&Y 4. 


BHUPENDRA NATH EÓEE, 111 f. 0. 1928 


property in order to raise money for those 
purposes asif they were absolute owners. 
It was next argued ona variety of grounds 
that the appointment of the new trustees 
was illegaland inoperative and conferred 
no powers upon them. First it was urged 
that the Will itself impliedly negatived 
the appointment of new trustees during 
the lifetime of those nominated, the inten- 
tion being that ho new appointment should 
be made except in the contingency *of all 
the named trustees dying and the execu- 
tor or administrator of the last survivor 
of them being inpossession. I do not think 
any such intention can be read into the 
words. It would be & most unusual limi- 
tation and in my opinion would require a 
much clearer direction to enable us toim- 
pute avy such intention to the testator. 
Next it was contended that until the 
residuary trust fund is ascertained by sale 
and conversion of the whole estate the 
perscns Dominated in the Will remaired 
executors rnd were not trustees, They 
could not, therefore, 
could only be appointed by the Court, 
There is no suggestion that any part cf 
the estate except the Kanti Indigo Factory 
remained unadministered, or that the teg- 
tator's debts had not been paid, or that 
the legacies had not vested. The duties of 
the persons nominated as trusteesand exe- 
cutors ceased, at all events for the time 
being, to be executorial when they elected 
io postpone the sale and manage the pro- 
perty forthe benefit of the persons enti- 
tled to the income ofthe residuary estate, 
The property became vested -in them 
under the Will as trustees and they ceased 
to haveitin their hands as executors 
whilst managing the property vested in 
them for that purpose, See per Fletcher 
Moulton, L. J.,3n Solomon v. Attenborough 
(1). The appointment of new trustees was 
exercised under the Trustees’ and Mortga- 
gees’ Powers Act (XXVIII of 1 
and afthough the powers given by the 
Act are to beexercised by the person or 
persons nominated for the purpose by the 


retire and newexecutoig' 


866) a. 34 


instrument of trust,if no such person is . 
ngminated the Act provides that the power | 


may be exercised ‘by the surviving or re- 
mainidg trustees or trustee, I can, find 
nothing in the Will which limits the 


power to any particular person. In fact ` 


the Willis silent as to the appointment 
of new trustees and in my opinion the 


power of appointióg was properly exercigs 


- 
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ed by Mrs. Toomey as the remaining trustee 
under the iadenture of 1906. This was 
done simultaneously with the retirement 
of the other two trustees and by the same 
instrument the property was vested by the 
old trustees in the new trustees, Mrs. 
. Toomey herself being included in both 
categories. The order of, events must be 
taken, I think, as statedin the instrument 
itsel® Firat the retirement of the two 
trustees, next the appointment of* new 
trustees by Mrs. Toomey and last the vest- 
ing of the property in the new trustees 
by the old. 

It was next contended that the indentura 
of the 20th June, 1906, was not properly 
proved as neither of the attesting witnesses 
to Mr. Macrae’s signature had been called, 
nor had tho handwriting of either of auch 
witnesses boen proved as provided by 
; B8. 68 and 69 of the Indian Evidence Act, 
It may be stated that Mr. Macrae executed 
the document in England. It was then 
sent to India to ba executed by the other 
trastees. Ir is admitted that such a docu- 
ment does not require attestation in this 
couatry. All that was necessary, there- 
fure, wa3 to prove the signature of Mr. 
Macrae which was done bat it was argued 
that his sigoature required attestation 
under Englisn Law, and as Mr. Macrae 
executed the document in England it was 
one which by law required to be attested. 
Whatever conflicting views, may have been 
expressed as to the proper law toapply to 
contracis in relation to land where the 
lex loci contractus and the lex loci rei site 
or, as Preígssor Dicey calls it the lex situs 
diifer, it seems to be generally agreed hy 
Storey, Dicey, Westlake and other test 
weiters thatin 80 faras thg formalities of 
alienation or conveyances are concerned the 
law applicable is that of the country where 
the land is situate. (See Dicey Conflict of 
Lawa, Ohap. XXII and Appendix, Note 17), 
The case of Adams v. Clutterbuck (8) sup- 
poris this view and no case has been drawn 
to our attention which confliets with it. I 
agree with tlle learned Subordinate Judge 
in holding that the document was properly 
proved, f MCA 

A further argument whieh'was dealt with 
in the judgment of the trial Oourt, and 
.whien was but faintly argued before us, 
ia toatthe retiring trastees were compelled 
by Mrs, Toomey to retire., Tne argument as 
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I understand it is that there was some 
undue influence improperly exercised upon 
them by Mrs. Toomey for some purpose 
of her own. There is no evidence to sup- 
port such a case and it seems to me idle 
to speculate as to the,motives which 
influenced the retiring trustees. That they 
voluntarily retired can hardly be doubted 
in the face of the document which they 
signed. Their motives for doing so are 
imufiaterial and I consider this argument to 
be devoid of all substance. 

Again it was contended thatthe docu- 
ment was not properly registered as ex- 
ecution was admitted on behalf of Mr. 
Macrae and the document presented for 
registration on his behalf by Mr. Kennedy 
under a general power-of-attorney from the 
former. We are asked to hold, first that a 
general power-of-attorney must be pre- 
sumed to give no power for such purposes 
and, secondly, thata trustee cannot de- 
legate his authority for the like purposes, 
For the firat part of this argument re- 
liance is placed on the cases of Ishrt 
Prasad v, Baijnath (9) andeJambu Parshad 
v. Muhammad Nawab Aftab Ali Khan (10). 
la those cases a defect in the formalnties 
nesessary for valid registration was affirma- 


tively preved, The case here is quite diffs ^ 


erent. The document purports to have 
been properly registered in accordante 
with ‘the provisions of ss 32 and 33 of 
the Indian Registration Act. It was the 
duty of the Sub-Registrar to satisfy himself 
that the power-of-attorney gave Mr, Kennedy 
the necessary authority and it must bs 
assumed until the centrary is proved that 
he so satisfied himself hefore he admitted 
the document for registration and signede 
the endorsement. I am certainly not pre- 
pared to find merely because the power-of- 
-attorney is described as a general power 
in the Sub Registrar's endorsement that it 
did not authorise Mr. Kennedy to admit’ 
execution or present the document for re- 
gistration. The power-of-attorney is no 
longer forth *çoming which is not surpris- 
ing so many-years after the event, but 
Mr. Kennedy who was calledas a witness 
said: that this was the only act he performed 
under the’ power whichit would seem wag 
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very purpose’ of effecting registration on 
behalf of Mr. Macrae. With regard to the 
second objection on this pointit is suffici- 
vent to say that although a trustee must 
exercise his own discretion in matters con- 
nected with the trustand cannot generally 
delegate hie powers in this respect, no ques- 
tion arises here as to the exercise of any 
discretion in connection with the duties of 


“the trust. Itis clear that Mr. Macrae by 


signing the instrument of June, 1706, intend- 
ed that it should become effective and, if 
registration were necessary, that it should 
be registered, which could only be done in 
India and it must have been for this very 
purpose that he executed the power-of-at- 
torney in favour of Mr. Kennedy. It would 
be too much to expect that he should 
travel out to India for any such purpose 
and the mere registration which required 
no further exercise of discretion on his 
part was an act which,in my opinion, he 
was Clearly entitled to delegate to an agent. 
It was further contended that the Will 
Rave the trustees a mere power to sell and 
did not pass the legal estate and hence they 
had no powef to mortgage without the 
consent of all parties interested. I can not 
Bo interpret it. The words of the Will are 
“I deviseand bequeath all the rest residue 
and remainder of my property real and 
personal whetsover and whethersituate in 
England, India or elsewhere unto my 
trastees upon trust that my trustees shall 
sell, call in and convert into, money the 
same and " after paying the debts, legacies 
eto, “shall invest the residue.", They were 
then to stand possessed of the residuary 
trust fund upon 'trust*in the first place to 
pay out of the income the annuities and 
eother charges during the widow's lifetime 
‘and after her decease upon trust to divide 
the trust fund among „the children who 
should attain the age of 21 or being daugh- 


e ters should attain that age or marry. I have 


always understood that a mere direction to 
sell or a devise that the land shall be sold 
by executors or any one else passes a mere 
power, but a devise of lands to executors 
in trust for the purpose of selling, especial- 
ly where they areto deal afterwards ,wifh 
the proceeds of sale, passed the legal estate 
end the beneficiaries take an equitable 
interest. Igm of opinion that the legal 
estate pasaéd under the Will to the trus- 
tees. F 

It was also contended that the power to 


z postpone,the sale for an indefinite period 
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was void as contravening the law against 
Perpetuities. As I read the clause em- 
powering the trustees to postpone the sale 
it contemplates a postponement during the 
life of the widow only. This may be 
gathered from the fact that the profits of 
the indigo concern, as long as it remained 


unsold, were after paying out goings, to be‘ 


paid and applied to the person or persons 
in whom and in the manner in which the 
income of the residuary estate, if converted, 
would be payable. After the widow's death 
there was no such person. The Will pro- 
vides for payment of the income of the 
residuary trust fund during the widow's 
life only and after her death the corpus is 
to be divided amongst the children. It 
seems to me clear from this that the testa- 
tor's intention was thatthe power to post- 
pone the sale should operate only during 
the widow's lifetime. But even so it is 
said that the children on attaining the age 
of 21 acquired a vested interest by way of 
remainder inthe residuary trust fund and, 
therefore, the legal estate which paseed to 
the trustees was an estate pur autre vie, 
namely,the life of the widow and they could 
not, therefore, grant a mortgage upon the 
larger interest. So tostate the case is not 
strictly accurate. There is no gift to the 
widow with remainder over to the children, 
The property was charged with an annuity 
in her favour which formed the first charge 
thereon. In order to ascertain the inten- 
tion of the testator and the interest which 
the trustees took, the Will as a whole must 
beregarded. J have already expressed the 
opinionthat they had the power to mort- 
gage. The words giving them «power to do 
sd] such other acts or things whatsoever as 
to them shall seem expedient for the manage- 
ment etc., as i$they were absolute proprte- 
tors*gave them, in my opinion, full pro- 
prietary rights and they represented the 
estate for al] purposes and could deal with 
it accordingly. The beneficial interest that 
the plaintiff acquired was subject to the 
right of the trustees to deal with the pro- 
perty in the ordinary course of manage- 
ment as absolute proprietors. The plaint- 
‘i's interest was not, in my opinion, & vested 
interest in*a share in the land. She was 
entitled only to a share in the residug after 
conversion and after paying the debts and 
liabilities incurred in the course of manage- 
ment before conversion. -Nor had slfe an 
intereat which would entitle her in my dpi- 
nion tohejoined as "a party in tle morte 
e . 
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page suit. Once itis conceded that the pro- 
perty vested in the trustees, as I find i; did; 
ldonotthink their interest can bs said, 
to be limited to the lifetime of the widow. 
After her death they still had many duties 
to perform. Even had the property not 
been mortgaged the creditors would still 
‘have been able to attach and sell the assets 
of the indigo concern in satisfaction of any 
decree they might obtain in respect of the 
loans. The property, until it was sold and 
the proceeds were distributed, was Still 
vested in the trustees and they fully repre- 
sented the beneficiaries for the purposes of 
the suit under O. XXXI, r.1 of the Civil 
Procedure Code and the plaintiff is bound 
by the decision in that suit, 

The last point which needs consideration 
is that on the findings of the trial Court 
it has not been proved that Shaw Wallace 
and Oo., hadan equitable mortgage by way 
of deposit of title-deeds, Although I oon- 
sider theevidence sufficient to prove that for 
the second year's transactions the deeds 


were allowed by all the trustees to remain. 


on deposit by way of equitable mortgage to 
gecure the advances, it is not necessary to 
decide this point. The plaintiff is not en- 
titled to have a re-trialof the issues deter- 
mined in the mortgage suit and the decree 
cannot be set aside except by proving that 
it was obtained by fraud. If, as I have 
found, the plaintiff was properly represented 
by the trustees in the mortgage suit she is 
bound by that decision and aannot require 
the defendants to prove over again, after a 
lapse of many years, an issue which has 
already been decided against her. In my 
- Opinion thee appeal should be dismissed 
with costs, There will ba one set of costs 
only payable to the respondents first and 
segond party. The respondents second 
party, Shaw Wallace and Oo, have faid 
the costs of printing the respondents’ por- 
tion of the paper book. This sum will be 
deducted first ofall for the printing costs 
and refunded to Shaw Wallace and Oo. The 
hearing fee will be divided equally between 
the defendants first and second party. In 
other respects the costs wil be applied to 
the sums actually incurred by the respec» 
tive respondents proportionately. ° . 

Mullick, J.—I agres. The first ques- 
tion is what is the estate conferred upon 
the trustees by the Will. In myopinion the 
Will did notconfer.upon the trustees a bare 
power ofsale. It made the trustees full 
owners who had power "to dispose of, the 
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corpus ofthe estate elthér by'mortgaga ot 
otherwise, ani the property did not vest 
absolutely inthe beneficiaries at any time 
although they had an interest in the sale 
nda if and when the estate was sold, 
This disposes of the argument that the 
trustees had no power to moxztgage the cor- 
pus to Shaw Wallace and Oo., and that the 
benefloiaries were necessary parties to the 
mortgage. M 

The next question is whether the original 
trustees named in the Will had power to ap- 
point other trustees. The Will does no* in 
terms give such a power but the Trustees’ 
and Mortgagees Act which is applicable to 
this case renders the appointment of G. R, 
Toomey and A. T, Toomey perfectly regular 
and valid. 

The third question is whether the deed 
(Ex. R) by which the new Trustees’ were 
appointed was regular and in accordance 
withlaw. In my opinion execution has 
been duly proved. The Indian Law 
which is the law applicable to the case 
does not require the presence of attesting 
witnesses, The provisions of the Indian Law 
algo with regard toregistrafion have been 
complied with. It was not sufficient for the 
plaintiff merely to suggest in her cross-ex- 
amination of the witness Kennedy that he 
had power’ to admit execution before the 
Registrar. Also the rule that a trustee can- 
not delegate his fiduciary duties has nof 
been cohtravened. 

It is next contended that the mortgagors 
acted npt asexecutors and trustees but as 
owners and that, therefore, the trust pro- 
perty could notpass, It is clear from the 
evidence thatthe mortgagee’ knew that the 
mortgagors were acting in «their capacity as 
executors and trustees and that the trust es- e 
tate was the subject of the transaction. 

It is, however, cogtended that at any*rate 
the beneficial interest of Elizabeth Toomey 
could not be &ffected because she had good 
reason for impeaching the transaction and 
the trustee did not in the circumstances 
represent her., This would be a valid con- 
tention if it could be shown that the trus- 
tees were acting adversely to her interest, 
Tera, is nothing to support such a charge, 
A gréat degl has been said about the'frau- 
dulent conduct of the trustees ; but in my 
opinion there is no substance in'the allega- 
tions to Which I will refer pfesently in 
greater detail, * œ 

If then Flora Toomey, G. R. Toomey and 
A.,T. Toomey hade power to mortgage the 
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trast estate, was there anything defective 
in the decree that followed on the 
220d April, 1910? Apart from objections 
based on fraud there are two grounds on 
which the suit and the decree and the 
subsequent proceedings are attacked. 
Firstly it is said that Elizabeth was a 
necessary party to the suit. I have already 
shown that the trustees were not acting 
adversely to Elizabeth Toomey and that, 
therefore, she was properly represented. 

Secondly it is said, that the Receiver 
appointed in the partition suit instituted 
by Flora Toomey onthe 16th November, 
1909, should have been made a party in 
the mortgage suit. In my opinion the Re- 
ceiver was not a necessary party. Any 
decree passed in the mortgage suit could 
have been executed against the property 
in the hands of the Receiver. 

I now come to the allegations of fraud, 
Itis urged that there was a conspiracy 
between Shaw Wallace, the trustees and 
defendant No. 1 and the husband of de- 
fendant No. 2. Fraud is alleged, before 
the suit, during the suit and after the 
decree, z 

With regard to fraud beforethe suit and 
during the suit, it iscontended that there 
was no debt which could be the considera- 
tion forthe mortgage; secondly, that the 
defendants were sued as trustees when 
they ought to have been sued in their 
private capacity, thirdly, that the Receiver 
was fraudulently kept in ignoranceof the 
suit, and fourthly that in law there was 
no equitable mortgage at all. e 

With regard to fraud afterethe decree, 
the principal rounds are, firstly, that the 
property was itd at an inadequate price 
by reason of under valuation, and secondly, 
#that several properties not covered by the 
title-deeds deposited by way of the alleged 
equitable mortgage wene sold in execution 
of the decree. 

. With regard to the objections regarding 
fraud before and during the suit the 
greatest obstacle that the plaintiff has to 
meet is thatit is not possible for us to 
re-try the mortgage suit. Ifas Ihold the 
trustees were representing tke plaintiff the 
decree is res judichta and we cannot Dow 
re-opeh questions which might heve been 
raised by the trustees in their defence. 
Moreover, upbn the merits which have been 
fully argued on both sides I am satisfied 
that neither the mortgage nor the suit 
nor the decree were. fraudulent and that 
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the allegations of fraud in respect of this, 
part ofthe case must fail, 

Then as tothe events which happened 
after the decree, I agree that what was 
mortgaged was twelve annas of the Kanti 
indigo concern whatever it might beat 
the time of the enforcement of the mort» 
gage. The mortgaged estate could not. 
be limited to the particuler properties 
enumerated in the title-deeds deposited with 
the mortgagees at the time of the mortgage. 
The intention of the parties was clearly 
to mortgage the twelve annas interest in 
the entire indigo concern, an expression 
which has a special meaning emong those 
engaged in the cultivation and manufacture 
of indigo. In my opinion the charge of 
fraud against the trustees and against 
Shaw Wallace in the matter of the guit 
and the decree and thesale have not been 
proved. 

Next as regards the complieity of de- 
fendant No. l and of Langat Singh, the 
husband of defendant No. 2 there is noth- 
ing to show that they had any hand in 
causing the suit to be brought or in the 
conduct of the suit orin the conductof 
the execution proceedings, andas for the 
purehase.by Shaw Wallace and Co at the 
exedution sale, I agree that it has not 
been shown that they were benamidars 
for the above defendants. Shaw Wallace 
and Oo. in fact lost over Rs, 13,000 on the 
mortgage transaction and the sum of 
Rs. 1,30,000 paid ‘by the defendants to them 
for the 16 annas of the property was n 
fair price. The defendants were certainly 
bona fide purchasers for value. 

The result, therefore, is that J agree that 
the appeal should be dismissed with 
césts, 

A, N. A. Appeal dismissed, e 
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CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DEORER No. 2113 
oF 1925. . 
July 29, 1997, ; 
Present:—Sir George Olaus Rankin, Kr., 
e Ohief Justice, ane Mr. Justice Mitter. 
MAHIM CHANDRA SARKAR-—PLAINTIEFF 
"— APPELLANT . 


Versus 
EAST INDIAN RAILWAY COMPANY— 
DEFSNDANT—RESPONDENT. ° 
Contract—Sale of goods—Goods consigned to Railway 
for Company's use—Rejeetron of goods by ° Railway 
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Üompany--Re-sale by — consignor—Iesue of fresh 
Railway receipt in purchaser's name—Non-delivery-~ 
Suit by purchaser against Railway Company—Cause of 
ection—Locus standi—Passing of title. 

D. and Co. consigned a wagon of coal to a 
Station on E. L Ry. Oo. tothe Loco Foreman of 
the E. I. Ry. Oo. for the use of the Railway 
but were informed by the Railway Company 

, that the coal was unsuitable for their pur- 
poses and that it was rejected. D and Co, 
then re-sold the wagon of coabto B and a fresh 
Railway receipt was issued in the name of B. B 
sold *the wagon of coal and endorsed the 
Railway receipt to the plaintiff, The coal was 
not delivered and the plaintiff sued the Com- 
pany for damages. It was contended that the 
plaintiff had no cause of action against the Company 
and had no locus standi ` 

Held, (1) that the refusal by the Company to 
accept the coal revested D, and Co with the 
ownership of the coal; [p. 71, col. 2.] : 

(2) that B, &nd through him the plaintiff, acquired 
a valid title to the coal; [p.72, col 1] 

(3) that the onus of proving that the coal had 
been consumed or had ceased to exist before the 
date of the sale to B. was on the defendant Oom- 


pany; [p. 72,col. 2 
(4) that the plaintiff had every right to sue the 
Company for damages fer non-delivery. [sbid.] 

Appeal against a decree of the ub- 
ordinate Judge, Nadia, dated the 29th 
June, 1925, modifying that of the Munsif, 
Kushtia, dated the 4th June, 1924. 

Mr. Khetra Mohan Ghose (with him Babu 
Mohendra Kumar Ghose), for the Appellant, 

Babu Mrityunjay Chatterji (with him 
Babu Biraj Mohan Roy), for the Respondent 
B. and Co. 

Mr. Amarendra Nath Bose (with him Babu 
Ambikapada Chaudhuri),'for the Respond- 
ent E. I. Ry. Co. . 

JUDGMENT. 

Rankin, C. d.—In this case, I am of 
opinion that the appeal must be allowed, 
The judgménts of the Oourts below are 
singularly deficient in dates of the material 
transactions, but the facts appear to be 
as follows: Dana Premji & *Oo. consigned 
a wagon of coal from Pathardihi Station 
to Sahebganj Station on the Hast Indian 
Railway. This coal was consigned to the 
Loco Foreman of the East Indian Railway 
Oompany and was intended for use by the 
East Indian Railway. That consignment 
was on the 9th of February, 1922, and there ~ 
was aconsigoment note. The next thing 
which happened, so far as ana Premji & Co^ 
are concerned, is that they received a 
notice fom the Fast Indian Railway Com- 
pany stating that thatcoal was unsuitable 
‘for their purposes and that it was re- 
jected. The date? of that notice is not 
given in the judgments. The next, thing that 
happened was that they re-sold that wagon 
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of coal to defendant No. 8. Daféndant No, 
8, ab some date before the 13th of March, 
1922, sold it again to the plaintiff, the 
plaintif being a person at Kushtia on 
the Eastern Bengal Railway. The exact 


dates of the contracts between Dana 


Premji & Oo. and Biswas, the defendant 
No. 8, and between Biswas and the 
plane are not given, but they must 
ave taken place before the 13th of 
March, 1922. 

It now appears, according 
of the Hast Indian Railway, that although 
the wagon of coal was rejected, the Rail- 
way Oompany nevertheless retained it and 
were proposing to use it. They say that 
the rejection was a mistake; but I need 
not point out that however much the 
Railway Oompany might have been mis- 
taken, their refusal addressed to Dana 
Premji & Oo. to accept this wagon of 
coal put Dana Premji & Oo. in the posi- 
tion of being revested with the ownership 
of the coaland entitled to re-sell it. The 
property in that coal would pass upon 


to the casa 


such a resale. It issaid for the Railway. 


Company that the coal came to Saheb- 
ganj and was immediately sent on to 
Jamalpur- in order to be used. When it 
was used, by whom it was used and when 
it ceased to be in existence, there is no 
evidence at all. It may have been abou 
a ka or a month on one of the Rail. 
way Company's sidings orit may have 
been immediately consumed. On this point 
there appears to be noevidence at all, 
to which the learned Advocates on either 
side are able to point, nor is there any 
mention of any finding as to this matter or 
any details aboutit given in the judgments, 

What happened was this that, in these 
circumstances, the Railway Company issued 
a new Railway receipt at Bahebganj It 
is a Railway receipt or “fresh invoice 
issued in supersession of old invoice 
No. 44 of the 9th of February, 1922, to 
Bahebganj" and onthatinvoice the senders 
are Dana Premji & Co. and the consignee 
is S. O. Biswas. The address for carriage 
is Kwshtia, This Railway receipt was en- 
dórsed on the back by S. O. Biswas to 
the plaintiff. Plaintiff says that hé has 
paid Biswas for this coal and there is 
no finding to the contrary, figr does it 
matter. A . 4 

The plaintiff brihgs this suit against 
the Fast Indian Railway Company, 
amongst other *defendants, and the 

e. 


e 
e dcs e 


e 
» 
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question is "whether,in these circum- 
stances, the Bast Indian Railway Oomp- 
any has any answer to the plaintiffs.. In 
my opinion it has none. 

The Courts below have differed in opinion, 
The learned Subordinate Judge of Krishna- 
gar has taken-the view, first, that the 
plaintiff has no locus standi. He has also 
been under some misapprehension, as is 
now admitted, upon facts, and says “it 
appears that the wagon was first booked to 
Sahebganj and then was re-booked to 
Jamalpur, but, as a matter of fact, the 
coal was used up at Sahebganj. So that 
there was nothing to send to Kushtia, 
There was only a paper transaction regarding 
the fresh invoice No. 10" That, as is now 
admitted, is an entire mistake, 

Mr. Bose, on behalf of the East Indian 
Railway Company, contends that the 
plaintiff has no locus standi and that 
unless itcan be shown that this coal was 
not consumed before the 13th of March, 
1922, there was no contrast vesting the coal 
in the plaintiff, andthe plaintiff cannot re- 
cover it. It is to be observed that the Rail- 
way Company 'entered into this matter 
originally, not merely as carriers, but as pur- 
chasers. The coal was delivered to them by 
their own Railway. They rejected the coal and 
the coal again became the property of Dana 
Premji & Co. They were as people who had 
réjected that coal under an obligation to 
deal properly with Dana Premji & Co's 
property. Dana Premji & Qo. required 
them to re-consign the coal to Biswag, That 
is the basis of the document, the invoice— 
to which I have already referred. This ia 
an invoice in stiperséssion of the original 
invoice. The Railway Company says by 

eit: “Woe received certain coal at Pathardihi 
on the 9th February and we now undertake 
as carriers to send thgt to Kushtia to the 
order of S. O. Biswas”. That is the 
meaning of it. Dana Premji & Oo. were 
quite entitled to give them that instruction 
and that instruction they accepted as 
carriers. S. O, Biswas, he nominal 
consignee, was a servante of the real 
consignee, the defendant No. 3, J. N. 
Biswas. I need not say that the fact thht 
he had no title of his own and was a'bare 
trustee for J. N. Biswas does not make him 
any the legs the proper person to endorse 
over the , Railway: receipt to the plaintiff 
and the plaintiff gete as'gobd a title in 
that way as he could have got. Irtdetd, if it 
had been endorsed oversby J. N. Biswas, 
. 
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then the transaction wotld have been’ 
irregular,because it was for the consignee to 
make the endorsement. In these cir- 
cumstances, I am of opinion that the plaint- 
iff has every right to sue the Railway Oom- 
pany for the coal that has not been deliver- 
ed. He had a perfectly good contract , 
with Biswas, who had a perfectly good 
contract with “Dana Premji & Co, as 
regards a specific ascertained wagoneload 
of coal. It is not shown, noris there any 
evidence that can be pointed out, that this 
coal ceased to exist on the 13th of March, 
1922. I am clearly of opinion that the 
burden of proving that it ceased to exist 
rests upon the person who asserts that 
proposition. Whether it ceased to exist’ 
or not, in my opinion, makes no difference 
to the presentcase, because the Railway 
Company on these facts received the coal 
on the 9th of February, upon certain 
instructions. They accepted, as they were 
bound to do, a change in that instruction, 
and they wera under an obligation to 
deliver that coal to Dana Premji & Co, 
or their nominee and they had no right to 
use it after they had rejected it. It seems 
to me that it is an ordinary case by a 
purchaser of coal against a Railway 
Company who has lost the coal or, as 
in this case, has converted the coal to its 
own use by mistake. 

In my judgment, the judgment of the 
trial Court is right. The decree of the 
lower Appellaté Court is set aside and that 
of the trial Court is restored with costs 
against the East Indian Railway Company 
in this Court and inthe lower Appellate 
Court. j 
* Mitter, J.—1 agree. 


A, N. A. Appeal allowed, 
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LAHORE HIGH COURT, 
Orv} Revision Petition No. 305 or 1928, 
(OrvinL APPEAL No. 2902 or 1826 ) 
April 10, 1928, 
Present:—Mr. Justice Jai Lal. 
SHIV DIAL—PraAINTIFF—PETITIONER 
o versus 
BSHIV RAM DAS DEVI DJAL ANp 
oTsERs THROUGH SHIV RAM DAS AND 
OTHERS—DREFSNDANTS—RR8P^NDENTS. 
Appeal—Order returning memorandum of appeal, 
for want of jurisdiction—Reyision—Court Bees Act 
(VII of 1870), 8 7 v, x (a)—Sutts Valuation Act (VII 
of 1887), s. §—Contract for sale of land—Suit for . 
specific performance—V Eluation, ` 


1 


‘dated the 27th August, 1926, 
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In a suit for specific performance of a contract 
for sale of land the proper valuation both for pur- 
poses of Oourt-fee as well as jurisdiction is the 
price agreed upon, even if the land is assessed to 
revenue and thera is a prayer in the plaint for 
possession of land also. 

Fakir Chand v. Ram Datt (I) and Sundara Raman 
nujam Nardu v. Sivalingam Pillai (2), followed. 

Gopal Das v. Parmanand (3) and Nathe Khan v. 
Muhammad Khan (4), dissented from. 

An order by the Appellate Oquré returning & 
memorandum of appeal for want of jurisdiction is nat 
open to appeal. Li 
- Petition for revision of an order ,of 
the District Judge, Jhang at Sargodha, 
returning 
fhe appeal from an order of the Senior 
Subordinate Judge, Jhang, dated the lith 
July, 1925. 3 
* Mr. J. L, Kapur, for the Petitioner. 

Mr. Kahn Chand, for the Respondents. 


JUDGMENT.—It was alleged in the 
laint that the respondent agreed to sell his 
and assessed at 4-annas per annum aa land 

revenue to the plaintiff for Rs. 22,300. The 
defendant having declined to carry out the 
contract to sell, the suit, out of which 
these proceedings have arisenfor specific 
performance and possession of tthe land 
was filed by tha plaintiff. Thesuit was 
valued for the purposes of Oourt-fee at 
Rs. 2-8 and for purposes of jurisdiction at 
Rs, 10, On an objection being taken by 
the defendant as to the valuation of the 
guit, thetrial Court held that the valuation 
by the plaintiff was correct, It finally dis- 
missed the suit on its merits. . 

The plaintiff appealed to the District 
Judge who held that the proper value 
for the purposes of Court-fee and juris- 
diction should have been Re. 22,300 that 
is, the price agreed to be paid for the. 
land, and thathe had no jurisdiction to 
hear the appeal according toe such valua- 
tion and, therefore, he returned the memo- 
randum of appeal for presentation to the 
proper Court. The plaintiff thereupon filed 
anappeal in this Oourt. : 

The first ground of appeal is directed 
against the order of the District Judge, 
returning the memorandum of appeal on 
the ground that hehad no jurisdiction to 
entertain the appeal. The remaining e 
grounds of appeal are directed aghinsi the 
decree of the trial Court, dismissing the 
suit on its merits. Various objections to 
this appeal were taken before me by the 
respondent's Oounsel. The first objection 
was“ that no appeal lay to this Court 
from, the order of tite District Judge, 
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returning the memorandum of appeal 


‘Mr, Jiwan Lal Kapur, who appeared for 


the appellant, thereupon asked me to 
treat these proceedings as a petition for 
revision from the order of the District 
Judge. This course necessarily eliminated 
from consideration by me ofthe groundg 
of appeals Nos. 2 to 7. I permitted the 
appellant to treat this as & petition for 
revision and proceeded to decide the 
question whether the view of the District 
Judge that he had no jurisdiction to hear 
the appeal was correct. 

This view is directly supported by a 
judgment ofa Division Bench of this Court 
reported as Fakir Chand v. Ram Datt 
(1) and is further supported by Sundara 
Ramanujam Naidu v. Sivalingam Pillai (2), 
Both these authorities areto the effect 
that in a suit for specific performance 
of a contract for sale of land the proper 
valuation is the price agreed to be paid 
for the same. Following these authorities 
I hold that the appealdid not lie to the 
District Judge and consequently his view 
is correct. The Counsel for the peti- 
tioner sought to distinguish*Fakir Chand. 
v. Ram Datt (1) on the ground that 
no prayer for possession had been made 
in the reported case, whereas there was 
a prayer for possession in this case and 
he cited Gopal Das v. Parmanand (3) 
and Nathe Khan v. Muhammad Khan (4)° 
both of* which are Single Bench judg- 
ments of this Court. They have been fully 
discuesed in Sundara Ramanujam Naidy 
y. Sivafingam Pillai (2); moreover I must 
follow the judgment in Fakir Chand y. 
Ram Datt (1). . . 


Mr. Kapur, however, corttended that the 
District Judge had no jurisdiction to 
decide the question of valuation for 
the purposes of jusisdiction and that" he 
could only decide the question of valuation 
for purpose of Court-fee. Under s. 8 of 
the Suits Valuation Act, the ‘valuation 
for purposes of Oourt-fee and jurisdiction 
ina case likethe present must be the same, 
The District Judge was bound to decide 
first whether heshad jurisdiction to hear the 
appeaLand in doing so he’ had necessarily 


1) 80 Ind. Cas. 953; 5 Lah. 75; A. I. R.1924 Lah, 


439. 
(2) 77 Ind. «Cas. 542; 47 M. 150; 18 L.eW. 333; 45 
M. L'J, 431; AI. R. 1924 Mad. 360; (1926) M, W. N, 


36 
3) 60 IAd. Oas. 512, 
i 46 Ind. Cas, 534; 128 P. W, R. 1018, 
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to decide. the valuation both for pur- 
poses of Court-fee as well. 
he has done in this case I am unable 
to see any force in the contention of the 
learned Oounsel that the District Judge 
was not entitled to decide the question 
of jurisdiction. I hold that the view 
of the District Judge is correct and that he 
had no jurisdiction to entertain the appeal. 
The consequence is that this petition must 
be dismissed with ccsts. = = 

RL Petition dismtssed, 
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CALCUTTA HIGH COURT. 
APPEALS FROM APPELLATE DEORERS Nos, 571 
TO 573 oF 1825. 

; August 2, 1927. s 
Present:—Mr. Justice Page and Mr. Justice 
Graham. 

DURGA SANKAR SARMA ROY— 
DEFENDANT—APPBLLANT 
Versus 
KAMINI KUMAR SARMA ROY 
— PLAINTIFF —RE88PONDENT. 
Co-sharere—Separate occupation—Absence of ouster 

—Suit for joint possession—Ouster, what amounts 
to 


If one co-sharer separately occupies & portion of 
the common land without objection from his co- 
sharers, and with their express or implied consent, 
he is not to be subjected to a suit in which the 
plaintiffs claim joint possession of the plot of which 
ethe defendant is in sole occupation. Ifthe separate 
occupation of the defendant is with the taeit or ex- 
press assent of his co-sharers, and the co-sharera are 
dissatisfied with the manner in which the joint land 
is being heldin possession by tfe tenants-in-com- 
mon, their proper remedy 1s to bring a° suit for 
partition. On the other hand, if the separate occupa- 
tion of a co-sharer, is continued after objection from 
any of his co-sharers and in defiance of their claim 
to be in joint possession of the land, then the co- 
sharers who are excluded and ousted from joint pos- 
session are entitled to ; bring a suit to obtain 
joint possession of the ejmali property. [p. 75, col. 
] e. 


“Basanta Kumari Dasya v? Mohesh Chandra Shaha 
(1), followed. À 

Whether separate occupation by a co-sharer 
amounts to*ouster depends upon the circumstances 
pesat zie particular case under consideration. 

. 75, col. 2. 

Appeals against the decres of the Sab- 
ordinate Judge, Sylhet, dated the 4th 
November, 19:4, modifying in 8. A. No. 571 
aud eonfirming in B. A. Nos. 572 and 573 
the decrees of the Munsif, Habiganj, dated 
the lest and 15th June, 1923. . 

Babus “Braja Lal Chakrabarty qnd 

Birendra Kumar De, for the Appellant. 

Mr. Gunada Charan Sen and Babu Priya 
Nath Birendra Dutta, forthe Respondents. 
s e 

~v 
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JUDGMENT. 

Page, J.—This is an appeal from a 
decree of the learned Subordinate Judge of 
Sylhet, affirming a decree of the learned 
Munsif of Habigan j. The suit was brought 
by one cosherer in order to obtain joint 
possession of what was admitted to be joint 
property from another co-sharer, upon 
the ground that the defendant co sharer 
had excluded and outsed the plaintiff from 
his right to joint possession of the land 
in'dispute. It appears that the plaintiff 
and the contesting defendant were two of 
three co-sharers entitled as tenants-in- 
common to certain ejmali land. Ona por- 
tion of the joint property there was a person 
in occupation who was possessed of a non- 
transferable occupancy title, and the tenant 
used to pay rent to the three co sharers, 
The contesting defendant, now the appel- 
lant, purchased the tenure, and after the 
purchase the tenant abandoned his holding. 
Thereupon, the appellant went into posses- 
sion ofthe land, and has been cultivating it 
in khas possession. The purchase of the hold- 
ing by the appellant, and the abandonment 
by the tenant took place in 1911, and the 
present suit was brought in 1921. Notwith- 
standing the labours ofthe learned Advocate 
for the respondent no evidence has been 
brought to our attention of any claim by 
the plaintiff to joint possession of this land 
during those ten years, Nevertheless, the 
learned Judges in the lower Courts have 
held as a matter of fact that the plaintiff- 
respondent was excluded and ousted by the 
appellant from joint possession of this plot 
ofland. The learned Subordinate Judge 
passed the following observations in the 
fourse of his judgment: “The appellant 
purchased the tenants’ holding which were 
abandoned by the original tenants. Sothe 
defendant No. 2 virtually expelled the 
common tenant, and possessed himself to 
the exclusion of the plaintiffs. Therefore, 
the plaintiffs were ousted from the landa 
in suits byact of the defendant No. 2.” 
Now to hold that a co-sharer is in posses- 
sion of part ofthe common land to the ex- 
clusion of the other co sharers, in my 
opinion, is much, the same thing in the 
eye qf thé law as saying thathe has ousted 
his co-sharers; for to exclude is tq “Keep 
out,"to oust to “put out" of possession, 
But to find that a co-tenant is in sole occu~ 
pation of part of the joint land may br may 
not, according to fhe facts of the partictilar 
case, be thb eame thing as to say that he ig 
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in exclusive occupation of the property or 
has ousted his co-sharers from the property, 
If the Court were tohold that evidence of 
separate occupation was necessarily proof 
of ouster it seems to methat the difficulties 
(which are great enough as matters now 
are) attendant upon the joint occupation of 
joint property would become insuperable, 
For whenever a co sharer is, found to be 
in sole oocupation of part of the common 
lendhe” will be deemed to have ousted 
therefrom his co sharers, In my opinión, 
according to well-settled law, if one co- 
sharer separately occupies a portion of the 
common land without objection from his 
co-sharers, and with their express or 
implied consent, he isnot to besubjected to 
a suitin which the plaintiffs claim joint 
possession of the plot of which the defendant, 
is in sole occupation. Iftheseparate occu- 
pation of the defendant is with the tacit 
or express assentof his co-sharers, and the 
co-sharers are dissatisfied with the manner 
in which the joint land is being held in 
possession by the tenants-in-common, their 
proper remedy is to bring a suit for parti- 
tion. Onthe other hand,if the separate 
occupation of aco sharer is continued after 
objection from any of his co sharers and 
in defiance of their claim to bein joint pos- 
session ofthe land, then the co-sharers who 
are excluded and ousted from joint posses- 
sion are entitled tobringa suit to obtain 
joint possession of the ejmalj property; see 
the case of Basanta Kumari Duasya v. 
Mohesh Chandra Shaha (1). Whether there 
is exclusion or ouster depends upon the 
circumstances prevailing in the particular 
case under consideration. Now in the 
present case the appellant has been in sole 
occupation of the property in dispute. 
Theauestion, therefore,is one ,of fact; was 
that separate occupation such that eit 
amounted to an exclusion or ouster of the 
respondents ornot? The learned Subordi- 
nate Judge has held that the separate 
occupation of the appellant amounted to 
ouster because, as I understand his judg- 
ment, by reason of theseparate occupation by 
the appellant the respondents have been 
deprived oftheir share of the profits of the 
land. The question at on$e arisas, have 
the respondents asked for joint possession? 
The ansWer is that they have not. The 
learned Advocate for the respondents has 
been unable to point to any claim by the 
(1) 21 Ind, Gas, 621; 18 O. WAN. 328. ? 
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plaintiffs either to joint possession, or to a 
share in the profits of the land in suit, or 
to any objection to the occupation by the 
appellant of the land in suit throughout 
the ten years which elapsed after the ap- 
pellant went into possession of the land, 
In my opinion, in such circumstances, 
there is no room for a finding that the ap- 
pellant excluded the respondents from 
joint possession of the property; and the 
mere fact that the appellant is found to ba 
in sole occupation of the land is not to be 
regarded as proof that he has either ex- 
cluded or ousted the respondents from joint 
possession thereof. The ground, therefore, 
upon which the lower Oourts have based 
the finding of ouster cannot stand. The 
learned Advocate on behalf of the respond- 
ents, however, has urged that, if this find- 
ing cannot stand, the proceedings should 
be remanded inorder that there should 
be a finding upon the issue whether or not 
having regard to the evidence on the record 
there was a claim or objection by the re- 
spondents, or an assertion of an adverse 
or exclusive title by the appellant to thig 
parcel of land which would mount to an 
exclusion orouster atlaw. I should have 
thought that a remand would have been 
the right course if the learned Advocate 
for the respondents had been in a position 
to point to any evidence upon the record 
which, if believed, would justify a finding 
upon thdt issue in their favour, Notwith- 
standing his researches and those of his 
junior, howevef, not a shred or title of evi- 
dence hgs been brought to our attention 
which would support the plaintiffs’ case on 


such an issue, Inthe etrcumStances, in my ` 


. opinion, we should not be justified in re- 


manding this case for further considera- 
tion. In my opinion, inasmuch as the 
plaintiffs-respondents, have failed to prove 
exclusion or ouster from the plot of land 
of which the defendant-appellant has been 
for this long period in sole ocoupation, 
their claim in the auit to be given joint pos- 
session fails, 

The appeal, therefore, will be allowed; 
the degrees of ine lower Oourts set aside: 
-andethe suit will be dismissed with costa 
in all the Courts. è 

This judgment will also govern the other 
two analogous appeals. e 

Graham, J.—Though there isa clear 
finding in the* judgment of the Gourt of 
Appeal belew in regard jo ousterI agree 
that in the proper sense of the word no 

. 


‘scope a claim for joint possession by a 
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ouster has been proved in this case, nor 
does it appear that there areany materials 
whatever on the record to justify the find- 
ing of the learned Subordinate Judge on 
the point. I agree with my learned bro- 
ther that the appeals succeed and must be 
allowed. ; 


“ALN, A. Appeal allowed. 


NAGPUR JUDICIAL COMMIS- 

] SIONER'S COURT. 

, SECOND Orvin APPBAL No. 233 or 1997. 

October 15, 1927. 

Present :—Mr. Kinkhede, A. J. O.' 
RADHELAL—Darenpant— 
APPBLLANT 

< versus 

RAMJIWAN AND oTHERS—PLAINTIFF3— 

- RESPONDENTS, 

C. P. Tenancy Act (I of 1920), Sch. I, Art. I— 
Limitation Act (IX of 1908), Sch. I, Art. 180—Suit 
for joint possession of occupancy holding—Limitatton. 

The word ‘possession’ in Art. 1 of Soh. I of the 


O.P. Tenancy Act does not comprise within its 
co-owner 
or co-tenant, and a suit for joint possessibn of an 
occupancy holding is, consequently, governed not by 
the said Article but by Art. 120 of Beh. I of the 


Limitation Act. 
Ramdayal v. Gulabia Bai (1), followed. 


Appeal against a decree of the District 
Judge, Hoshdngabad, in Civil Appeal 
No. 76 of 1925, dated the 15th of Oc- 
tober, 1925, arising out ofthe decision in 
Civil Suit No. 79 of 1924, in the Court 
of the Sub-Judge, First, Olass, Harda, dated 
the 18th of February, 1925. 

Mr. Fida Husain, for the Appellant. 

Mr. Shridharrao Gokhale, for the Respond- 


ents. 
JUDGMENT.—This is an appeal 
against an order of remand. The point raised 
is that the case ought to have been gecid- 
ed as one governed by Sch. I, Art. 1 of the 
C. Ps Tenancy Act and not by Art. 120 or 
144 of the Indian Limitation Act. To give 
effect to this contention is practically’ to 
extend thé meaning of the words ‘‘posses- 
sion” and "person" in such*& manner as if 
they comprise within their scopea claim 
for “joint possession” and include a dis- 
e 
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possession or éxclusion from possession by a 
co-owner or co-tenant. lam not prepared to 
extend their scope in this manner for the 
simple reason that it may be tantamount to 
laying down as an invariable rule of law 
that exclusive possession held by one of 
several co-owners must necessarily be pre- 
sumed to be adverse so as to give the 
other co-owners, who are excluded, an 
immediate right to sue the person in pos- 
session for ejectment, but this is opposed 
to “all principles of law relating to joint 
property. The normal presumption in 
such cases is that the possession of one 
co-owner is not on his account but on 
behalf of all. Moreover, a transferee of 
the undivided interest of one of several co- 
owners does not get right to immediate 
possession, but if he wants separate posses- 
sion of his purchase, he must sue 
for partition. It is clear that the 
right of co-owners must be settled in 
a suit or proceeding for partition of 
the joint property and that if they 
want common enjoyment of such property 
before partition they must resort to, or 
sue for, and obtain relief, in one of the 
usual modes, of such enjoyment and itis 
undoubted that the relief of joint posses- 
sion is one ofsuch modes. The plaintiff 
has sued for such 5 relief and to such a 
suit Art. 120 of the Limitation Act has 
been held applicable in 'Ramdayal v. 
Gulabia Bai (1)4 I, therefore, think thatthe 
order of remand is proper and must be 
upheld. 

The appeal fails and is dismissed with 
costs. 


A.N. å. 
© (D4 N. L. R. 120. 


Appeal dismissed. 


* LAHORE HIGH COURT. 
Szoonp Orvrn APPBAL No. 1744 or 1927. 
April 3, 1928. 

Present :—Mr. Justicé Bhide. 
ISHAR DAS AND orTHRRS—PLAINTIFFS— 

. * APPRLLANTE 


* versus 
BULAQI DAS ann 


ANOTHSR—DEFENDANTS— 

— RESPONDENTS. 3 

Landlord and tenant—Permanent tenancy —Infer- 

ence from certain facts —Cil' Procedure Code (Act V 

of 1908), s. 90 —Permanent tenancy, finding of—In- 
terference in second appéal, : i 


1111. C. 1928 IŠHAR DAS v. BULAQI DAS, 7i 


A finding of fact as regards “permanent tenancy",in The finding of the lower Appellate Court 


so far as it depends upon inference from facts proved + £ ‘ i; 
can be challenged in second appeal, but the findings x vpn E d ee ree HE 
offact from which the inferences are drawn cannot pends upon inierenee irom 


be disturbed without adequate grounds falling within facts proved can be challenged in second 
Ds scope of &. 100, Oivil Procedure Code. [p. 77,col. appeal, vide Dhanna Mal v. Moti Sagar (2) 
f but the findings of fact from which the 

Dhanna Mal v. Moti Sagar (2), referred to. ; : 
Where the origin of tenancy was unknown, there inferences are drawn, cannot ‘be disturbed 
were permanent pucca buildingson the land which without adequate grounds falling within 
were built long before the suit to¢he knowledge of the scope ofs. 100, Civil Procedure Code. 


the landlords, the rent had been nominal and uni- 
form and the tenancy had been transferred on more iris - p di TE pobol o ae tha 
than one occasion without any objection onthe part Petan a e ings of fact in ihe 


of the landlords : present instance cannot be sustained in 
Held, that the cumulative effect of all these facts certain respects as they are not supported 
was to give rise to an inference of permanent ten- by any evidence and it is, therefore, neces- 


gar ee Geel from a decree of ihe Ad. 8BLY to clear the ground by examining these 


s E A findings at the outset. 
| an eut ur dope onde Ton me The first of the findings referred to above, 
5 nuary, , IS ~ viz, that the origin of the tenancy is not 
ubordinate Judge, Third Olass, Delhi, known, has not been challenged. The 
’ . 
A rete ne o for the Appel- 8000nd finding was questioned but there is - 
fants gar, b. DB., PP** evidence on the record, which goes to show 


; that certain pucca structures have existed 
Tia a eats hand and Qabul Chand, on the sitefrom some 40 or 50 years. 


eae : ;, Defendants' witnesses have deposed that 
ed S MEET Wi ee the materiale, of the structures are 40 or 50 
a site about 200 square yards in area situat- 79275, old and the evidence hag been believ- 


ed in Delhi City, on the allegation that the on The a ge of tho Dua ne 
defendants were their tenants and had re- a, ld x a thi d FT t E 
fused to pay rent. The defendants denied the Oo iras th t th nia he ng o 
that the plaintiffs were the owners of the ? nk d hall e 2 pa een 
land and also pleaded adverse possession US a a8. DGD Ci d enged on t e ground 
for over twelve years. In the alternative 22t thereis no evidence to show that the, 


A . rent hag been annas six all along. But 
they elaimed that they were permanent ten the d ats of transfer relied on by the ap- 


ants and not liable toejectment. Both the 
Courts below have found is defendants Pellants themaelvés show that even in the 
to be permanent tenants and decreed the 
claim. only with respect to the arrears of 
id ee plinth have comeup pee 
appe and the sole contention put forward | 1. rer 
on their behalf is that the facts found, are Me eels aon one m xd mes 
un plent- to. Sete NER: / permanent ^ ten could have easily produced evidence in 
The learned Additional District Judge rebuttal Ent no such eee Bc 
Baha rode Hakim Khan wv. Hlaht the learned Additional District Judge is 
: : his finding :—(1fth that the tenancy has been transferred more 
ing facts in support of his finding :—(1f the than once without any objection by the 
original of the tenancy is ears ; (2 landlords. As regards this finding it was 
di pare permanent pucet DULOMES On urged that there is no evidence on the 
eland which’ were built long before the record o show that the transfbrs were con- 
Vere aut Ls Ee vote Str - Benfed toor acquiesced in by the landlords 
andlords ; (3) the ied "x d anito 7:44) by acceptance of rent etc. But although 
(annas six per mensem ] there isno suoh direct evidence, the faot 
-the tenghcy has bop eee on more , 
than one occasion without any objections on ®) 101 Ind. Das, 355: 8 Lah. $73: 59 M° i 
the part. of the landjords. ADR ITP, C 102: -39 Bom, L. R. BiU at o Wi 
. "N. 077; ER W.N. 481; 39 M. L. T 161; 26.1, 
(1) 85 Ind..Oas, 103; 52 O, 43 20.0, W, N. 198; A. I, 24 634; 25 A, Lud, 050; 28 P, D, R, 638; 64 I, A. 178, 
R, 192 Cal? 409, : De O) br 
* . e - e 
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remains that several transfers have taken 
place and the landlords have not objected. 
The landlords and their predecessors ap- 
parently’ belonged to Delhi and it is a rea- 
sonable presumption in the circumstances 
of the case that the pucca buildings as 
well as the ‘transfers must have come to 
their knowledge. 

I see, therefore, no good ground for in- 
terference with the above findings of fact 
that the only ques ion that requires con- 
sideration is whether an inference of perma- 
nent tenancy issupported by those find- 
ings. The ruling Abdul Hakim Khan v. 
Elahi Baksha Saha (1) contains a review of 
a number of previous decisions of High 
Oourt and the Privy Oouncil and according 
to the test laid down the above findings 
of fact would appear to be sufficient to 
justify the learned Additional District 
Judge's conclusion. The learned Counsel 
for the appellants has invited my attention 
to Ismail Khan Mahomed v. Jaigun Bibi 
(3), Lala Bent Ram v. Kundan Lal (4), 
Secretary of State for India v. Luchmeswar 
Singh (ə) and Kedar Nath Sadhukhan v, 
Madhu Sudan Das (6). 

In Lala Beni Ram v. Kundan Lal (4) the 
original of the tenancy was known. The 
land had been leased for the term of the 
settlement only and there was nothing to 
prevent the landlords from evicting the 
tenants thereafter. It was held. that the 
mere fact that the tenant had erected 
buildings on the land Without any objec- 
tion from the landlords could net in such 
circumstances estop the latter from ejecting 
the tenants. In the present case the origin 
of the tenancy is unknown and there 
is nothing to indicate that the tenancy was * 
for a definite period only. 

In Secretary of State for India v. Luch- 
méswar Singh (5) again the origin of the 
tenancy was known and it was held that mere 
long possession ora uniform rate of rent 
could nét in the circumstances support any 
inference as to permanency of tenure. 

In Ismail Khan Mahomed v. Jaigun Bibi 
(3) the tenancy has beép created by a 
kabuliyat Which on the faee of it contained 


) 27 0.570; 40. W.N. 210) 14 Ind Dee, (x. 8) 
: 


(4) 21 A. 496; 20 I. A. 58; 3 O, W. N, 502; 1° Bom, 
*L. R. 400;.7 Bar. P. O, J. 523; 9 Ind. Dec. (N. &) 1022 


(P. 0). ; : 

6) 16 Ò, 323; 16 L A, 6° 13 Ind,” Jur. 10; 5 Sar, P, 

€. J, 275; 8 Ind. Deo, (x, 8.) 147 (P.O. * 

j 6 g Ind, Qas, 108; A. L By 1023 Qal 883, 87 O, Ly, 
4 e 
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nothing to imply permanency in the tenure 
created. It was held under the circum- 
stances that a tenant in order to resist eject- 
ment successfully on the ground that he 
had been allowed to erect permanent build- 
ings, must show that he was acting under 
an honest belief that he had & permanent 
right inthe land and that the landlord 
knowing thaf he (thetenant) was acting 
under such belief stood by and allowed him 
Eo on with the construction of the build- 
ings. 

In Kedar Nath Sadhukhan v. Madhu 
Sudan Das (6) it was only laid down that 
mere length of possession (about 40 years 
in that case) and uniform payment of rent 
were not sufficient to raiss any presump- 
tion as regards permanency of tenure. 
The land had apparently not been let for 
residential purposes ; there were no pucca 
buildings and no instances of transfers or 
succession, 

It will thus be seen that the rulings cited .. 
are easily distinguishable from the present 
case. In the present case the inference 
as to permanency of tenure is based upon 
the cumulative effect of different factors, 
The absence of any evidence as to the origin 
of tenancy—evidence which a landlord seek- 
ing to evict a tenantis expected to produce 
in the ordinary course—is a very import- 
ant factor in thiscase and strengthens the 
inference to be drawn from the other facts. 
No explanatio: is forthcoming as to why the 
landlords failed to object to the construc- 
tion ofthe buildings or the transfers of 
the tenancy. There is some evidence in- 
dicating uniformity of rent and the land» 
lords have not been able to Show that there 
was any change inthe rent. The value of 
the building materials is not great, but, that 
is, not very material cf. Makhan Lal De v. 
Arun Bala Devi (T). Besides the buildings 
were probably ofa substantial value from 
the stand point of the tenants, who were 
apparently poor men. Taking all these 
facts into consideration the conclusion of 
the lower Appellate Court seems to be 
amply justified in the light of the princi- 
ples laid down in Abdul Hakim Khan 
v. Elahi Baksha Saha (1), The con- | 
clusions would also appear to be sup- 
ported by the decisions in Cdsperse v, 
Kedar Nath (8) (which wes quoted with 


8 
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approvalin Afzul-un-nissa v. Abdul Karim 
(9), Makhan Lal Dev. Arun Bala Devi (7) 
and Nobin Chandra Bose v. Bandi (10) which 
have been cited on behalfofthe respond- 
ents, and where an inference as to per- 
manency oftenure was based on similar 
evidence. I dismiss the appeal with costs. 
R. L. Appeal dismissed. 
(9) 50 Ind. Cas 749; 47 O. 1; 17 L. J. 608, 38 M, 
L.J.580; 76 P. W. R. 1919: 1 U.P. L.R. (P. O) 47 
& 71; 26 M.L T 55, 81 P R. 1919; 23 C. N. 908; 
d M. W. N. 494; 300. L J 152; 21 Bom. L. 
. 891; 65 P. L. R. 1919; 11 L W. 176; 13 Bur. L.*T. 
1; 46 I. A. 131 (P. O.). 
(10) 71 Ind, Cas. 370; A. I. R, 1923 All. 480, 





CALCUTTA HIGH COURT. 
AppmaLs FROM APPELLATE DEOREES Nos, 
1223 ann 1224 oF 1925, 
July 20, 1927, 
Present :~Mr. Justice B. B. Gho3e and 
Mr. Justice Roy. 
NAFAR CHANDRA PAL CHAUDHURY 
—PLAINTIFF—APPERLLANT 
versus 
NUR ALI AND oTaprs—DsrenDantTs 
— RESPONDBNTS. 
Bengal Tenancy Aot (VIII of 1885), #8. 52, 105, 
109-A (8)—Claim for enhancement of rent for excess 
area—Special Judge fixing fair rent—Second ap- 


peal, 

A landlord sued for settlement of rent for lands 
which the tenants had encroached &pon beyond the 
original area let out to them. The Assistant Settle- 
ment Officer fixed the renton the basis of a certain 
area, which according to his view was the excess 
land; + On appeal, the Special Judge, holding that the 
measurement of the area given in the kabulwat was 
not at ‘all accurate and that it was not, fair that 
the tenants should be compelled to pay at the 
kabuliyat rate forthe area found, roda the en- 
hancement fixing a just and proper rent: 

Held; that the case did not fall within the pur- 
view ofs. 52 of the Bengal Tenancy Act but was 8 
case of an increase of rent according to the terms 
of the kabuliyat, and that there was no question 
which could be raised in second appeal. 

Jnanada Sundari Chowdhurani v. Abdur Rahmen 
Bhaia (1), distinguished. 

Appeals against the decreas of the 
Special Judge, Jessore, dated the 12th 
February, 1925, modifying and affirming 
those of the Assistant Settlament Officer, 
Bongaon, dated the 3lst January, 19%. . 

Mr. Amagendra Nath Bose and Babu 
Radhica Ranjan Guha, for the Appellant. 

Mr. Kshitish Chandra Chakravarti, Babus 
Panchanor Ghosal, Savoj Kumar Banerjee 
and Satindra Nath Roy Qhaudhury, for the 
Respondents, oo 


NAFAR OHANDRA PAL t. NUR ALI, 


7j 
Babu Ramendra Mohan Majuhdar (for 


Babu Biraj Mohan Majumdar), for. the 
Deputy Registrar. 


JUDGMENT.,—Second Appeal No. 1223 
is by thelandlord-.against the decision of 
the Special Judge modifying .the decision 
of the Assistant Settlement Officer allowing 
&n increase of rent to theappellant, but 
reducing the rate of increase allowed by 
the Assistant Settlement Officer. A pre- 
liminary objection has been taken by the 
defendants that no second appeal lies 
against the decision under s. 109-A, cl, (3), 
of the Bengal Tenancy Act. The learned 
Advocate for the appellant contends that, 
asit is a decision not falling within the 
provisions of s. 105 of the Bengal Tenancy 
Act, there isa second appeal or, in other 


words, his argument amounts to this, that - 
where various questions are raised in the . 


Court below, namely, whether the tenancy 


is a permanent mokárari one or not, and. 


whether the landlord is entitled to an ira 
crease of rent for an increase of area under 
B. 52 of the Bengal Tenancy Act, there is a 
second appeal although the decision of tle 
Special Judge professes to settle a fair and 
equitable rent. In support of this conten- 
tion reliance is placed on the Full Bench 
case of Jnanada Sundari Chowdhurani v, 
Abdur Rahman Bhaia (1) where it was held 
by the Court that when in a proceeding 
under s. 105 of the Bengal Tenancy Act, 
the Settlement Officer is asked to increase 
the rent under sib-s. (4) in accordance with 
the rule lÁid down in s, 52 of the Bengal 
Tenancy Act and the claim is refused on 
appeal to the Special Judge onr the ground 
that the land of the tenant is not proved to 
be in excess of the area for which the rent 
has been previously paid, a second appeal 
is not barred by s., 108.A of that Aot, 
The learned Advocate for the appellant 
asks for an extension of the rule laid down 
in that case. But when the faots and 
circumstances of the present case are looked 
into, the Full Bench case has no bearing 
upon the question, in the present cage, 
Here tha, settlempnt of rent was asked 
for lands , which the tenants had encroached 
upon beyond the original area let out to 
them. The Assistant Settlement Officer 
fixed the rent on the basis of a certain area 
which, , according to his view, was the 


(1) 83 Ind, Das, 148 43 0, 808; 20 O, W, N 498; 24 


n ` 
3 ddi He é ee | 
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excess land.’ On appeal, the Special Judge 
thought that the measurement of the area 
given in the kabuliyat was not at all 
accurate, -and he held that since the 
landlord had allowed a lax measurement by 
his own Officer,it was not fair that the tenant 
should be compelled to pay at the kabuliyat 
rate for the area found by the scientific 
measurement of the Cadastral Survey. He, 
therefore, held that it would be just and 

roper to enhance the rent of the holding 

y three annas in the rupee. Although 
8. 52 is mentioned, this is not really, as the 
learned Advocate for the appellant has 
conceded, a case falling within s. 52 of the 
, Bengal Tenancy Act but an increase of rent 
according to the terms of the kabultyat. 
The area has been estimated by the learned 
Judge and he has settled a fair rent. | There 
is no question which can be raised in 
second appeal. ' . 

The appeal, therefore, fails and is dis- 
missed with costs. ; 

-With regard to Second Appeal No. 1224, 
the learned Advocate for the appellant has 
very fairly conceded that he cannot urge 
anything agaihst the preliminary objection 
taken on behalf of the respondent. 


This appeal also is, therefore, dismissed . 
: Whether any further extension of time had 


with costs, 


MANG A, Appeals dismissed, 


RANGOON HIGH COURT. 
Oivin Revision No. 392 or 1927. 
February 7, 1928. 

Present :—Mr. Justice Carr. 

A.T. K. P. L. M. MUTHU PILLAY — 
DEFBNDANT—AÀPPLIOANT 
versus 


. LAKSHMINARAYAN—PLAINTIFF 
— RESPONDENT. 

Civil Procedure Code (Act V of 1908), O.IX, r. 9, 
0. XLIII, r. 1(w), 0. XLVII, r. 7—Dismissal for 
default uder misapprehension of fact—Application 
for review, marntainability of—Order granting re~ 
view, appealability of. — MD 

An application for review of an order dismissing 
a suit tor default of appearance 18 maintainable 
where the suiteis dismussed er & misapprehen- 
Bion of the actualefacts on & 
day sfized for the hearing of the case or? for the 
attendance of the parties, tp. 81, col. 2.] . 

hajju Ram v. Neki (1) and Mahadeo Govind 
Wadkar v. Lakshminarayan Ramnath Marwads (2), 

istinguisHed, " . 
mis ordér granting an gpplicatian for revibw is 
pppealable only on the grounds mentioned in 

XLVI, x. 7, Owl Procedure Code, "[p. 81, col, 

$ . a , 

` 
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ate which 18 mot &. 
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Appealagainst an order of the District. 
Costs, Akyab, in Oivil Appeal No. 60 of 
1927. . 

Mr. Anklesaria, for the Applicant. 

Mr. Sein Tun Aung, for the Respondent. 

JUDGMENT.—This revision arises out 
of Civil Regular Suit No. 40 of 1926 of the 
BSub-Divisional Court of Akyabin which the 
present respondent was the plaintiff and 
the petitioner the defendant. In the Diary 
of that suit under date 27th January, 1927, 
the Judge passed an order sending the pro- 
ceedings to arbitrators agreed upon by the 
parties and directing them to submit their 
award on or before the 4th of February 1927. 
On turning next to page 39 of the Process 
Record I find a letter dated 4th February 
in which .the arbitrators asked fcr an 
extension of time of seven days. This was 
granted by an order written on the letter. 
Again on page 38 inasimilar letter dated 
llth February again asked for seven days’ 
extension of time. This again was grant- 
ed in the same way. Next on page 37 
there isa letter from the arbitrators dated 
21st February in which they say that they- 
are informed that the parties have agreed 
toan amicable settlement of the case and 
that they, therefore, return the records. 


been asked for or grantedon the lsth of 


. February does not appear from the record 


nor are there any intermediate entries made, 


~ 


in the Diary. On the 25th of February the | 


case was celled ap and there is the following , 
entry: ‘ Arbitrators report that the parties 


have come to terms. Ohowdhry absent. . 


Suit dismissed for default 


Das present. à 
Proceedings received only to- 


with costs. 
day. n 

Mr. Ohowdhry was the Pleader for tha 
laintiff and,Mr. Das was for the defendant. 


the Diary entry the date “ 25th February” . 
of the dismissal has been altered, but itis . 


not suggested that the 25th” was not the 


date on which the actualorder was passed, ' 


Buf the previous Diary entry fixing the 


case for the 4th February has been altered ' 


by the figures “ 25" being written over the 
figure "4." It is necessary to refer to 


another paper to be found on page 36 of the | 


Processe File. This is a letter to the Judge 


purporting ‘to be from the plaintiff and ` 


signed by himin which he state that he - 


withdraws the case because it has been ` 


settled by the parties. How this letter. 


came into the hands ofthe OCourtihereis . 


nothing to show, * 


x 


141 I 0.1928 MUTEU PILLAY V. LAESEMINABAYAN, 81 


On the 2nd May, that is, more than two against an order dismissing a suit for 
months after the dismissal of the suit, the default when no application had been made 
plaintiff filed an application forreview of under O. IX, r. 9 within the time allowed. 
the order dismissing his suit. In thig But on this question since the decision by 
application it was alleged that the plaintiff's the Privy Council in the above-mentioned 
agent was all along under the impres- case, the Bombay High Oourt has heldin 
sion that the case was still with the Mahadeo Govind Wadkar v. Lakshmi- 
arbitrators and that he did not hear of narayan Ramnath Marwadi (2), that under 
the dismissal of the suit till the 8thof that decision such an application for review 
April. He submitted that the 25th would notlie, Ido not propose to discuss 
February was not the day fixed for the this general question; but it seems to me 
hearing of the case or for the attendance of thaton the facts of this particular case an 
the parties, and that hisabsenceon that day application for review would lie, Considering 
did not constitute a default as contemplated the facts already mentioned it would seem 
by O. IX, r. 8 of the Civil Procedure Code, clear that the Judge, when he passed the 
He added that the Court apparently was order, was under some misapprehension as 
under the impression when it dismissed to the facts. So far as the record goes the 
the suit that the parties had been informed parties had never been directed to attend on 
of the date fixed and required to attend on the 25th of February and, in the absence of 
that day. any Buch direction, the Court certainly had 

In para. 3 of the application it was stated no power to dismiss the suit, and in the 
that on or about the 25th of February the absence of any such direction it could not 
plaintiff's egent had signed a paper brought be expected that the plaintiff would immedi- * 
to him by a durwan of Mr, Muthia Chettyar, ately come to know of the dismissal of the 
apparently one of the arbitrators, whichhe suit. It would obviously, therefore, be 
could not read presumably because it was unjust to restrict him to an application 
in English, and that he signed it thinking made within the time allowed for an applicae 
that it was merely some matter connected tion under O. IK, 1, 9, the period of tha 
with the arbitration. The Sub-Divisional limitation for which commences at the tima 
Judgeallowed the application and set aside at which the order is passed. 
the order of dismissal of the suit. Section 5 of the Limitation Act does not 

On appeal the District Judge held that apply to such an application and apparently 
no appeal would lie except on the ground no extension period could be allowed on the 
set out in O. XLVII„ r. 7 of the Civil ground thatthe application did not coma 
Procedure Code. In this application itis under O.IX, r.9 until his right to apply to 
contended, firstly, that areview application set it aside had become time-barred. In 
did not lie; and secondly, that if 15 didlie my epinion an application for review does 
there was aright of appeal to the District lie in the present case because it appears 
Court under O. XLIII, r. 1 (w) ofthe Civil from the record that the Judge when he 
Procedure Oode. ' dismissed the suit did so under a misap- 

On the question whether an appeal lay to prehension of the aatdal facts. There is, 
“the District Oourt thera is some differ- therefore, I think ground for review which 
ence of opinion between the HigheCourts falls within the terms of O. XLVII r. 1, 
but I think that the weight of authority is and, therefore, in this particular’ case Ê 
in favour of the view taken by the District, think that the application was rightly 
Judge. Isee no reason for interference in admitted. But I do not think that the 
this respect, question should be allowed ‘to reat here. 

As to the question whether an applica- From the correspondence referred to there 
tlon for review was admissible there was appear to be grounds for believing that the 
prior to the decision of the Privy Council parties had,'in fact, come to some settlement 
case Chajju Ram v. Negi (1), a considerable e and I think” that before ‘proceeding to try 
amount of authority in support, of the thb case on the meriís the Judge should 
view that a review appliéation would lie proceed to-enquire into the facta of what 

* occurred atthat time, whether a settlement 

(1) 72 Ind, Oas. 566; 491, A. 144; 3 Lah, 127; 80 was, infact, agreed upon end, if 80, what 


M, à. T. 205; 26 O0. W, N, 697; 41 P, L. R. 1922; 3." 
PUT 435) ALB, Loe Po, lig, ie L. Ww. 37,17 148 terms. were. „If there was a settlement 
W È, leia 43M Lud 232; 24 Bom, ‘Ly R, 1298; (7 Bnd, Cas 610; 40 B, 839; 27 Bom, L, R, 1140; 


P. 
gU. P. L, R (P. C) 08; ^C, Ly J, 489 (P. Oy. AL R, 1925 Bom, 081, * 
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agreed to by both parties the settlement 
should be enforeed, and it would not be 


` necessary to hear the parties on the original 


issues raised’ in the suit. I find, therefore, 
no sufficient reason for interference with 
the orderof the Sub-Divisional Court setting 
aside the dismissal order of the suit but I 
direct that before proceeding with the 
hearing of the suit on the merits the 
Bub-Divisional Court should hear the 

arties on the question of what happened 

etween the 27th January and the 25th of 
February and should make such enquiry 
as seems to it necessary to determine 
whether the suit should be decided on the 
merits of the original pleadings or otherwise. 
In the circumstances I pass no order as to 
the costs of this application. 

ALN, As Order accordingly. 


LAHORE HIGH COURT. 
Misos~LaNsouseF rest CIVIL APPBAL No. 
2886 or 1927. 

April 17, 1928. 

Present:—Mr. Justice Jai Lal. 
MUZAFFAR DIN—DsFENDANT— 
APPELLANT 
versus 
GHULAM ABBAS AND OTHEBS— ° 
. PLAINTIFFS — RESPONDENTS. 

Muhammadan Law—Guardianship—DBe facto guar- 
dian's power to refer to arbitrütion — Arbitraon— 
Arbitrators failure to give opportunity, to produce 


ovidence—Mi uct. 
A reference to arbitration of a dispute by 4 


de facto guardian, e. g., a mother, on behalf of a 

rei iei minoris Void. [p. 83, col. 2.] 

eMata Din v. Ahmad Als (1), Imambandi v Muteaddi 
) and Mohsenuddin Ahammad v. Khabiruddin 


ned (3), referred to. i 
Mg. Po Mya v. Ma Doung eu Romon Kissen. Sett v. 


Hurrololl Sett (5), Sakrappa Linga v. Shivappa 
Basappa (8) and Ramji Ram v. Salig Ram (T), dis- 


ailure on the part of an arbitrator to give en 
opportunity to parties to produce evidence is 4 
misconduct vitiating the award. [ibid.4 

Miscellaneous first appeal fr&m a decree 
ofthe Senior Sfibordinate Judge, Jhang,, 
dated the 22nd August, 1927. om 

Mr. Jagan Nath, for the Appellant. 

Mr. Ghulam, Mohy ud Din, for the Re-. 

ndenis. . A 

JUDGMENT —This | is . an appeat 
against the order of the Senior saa ba aa 
Judge, Jhang, dated the 22nd of Angust, 
3827, whereby he dirceted “that a cexjain 
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award, dated the 4th of February, 1926, 
made by five arbitrators be filed in Court. 

Tt appears that one Pir Jafar Din died 
leaving his widow Musammat Sarwar Bibi 
and five children from her, two of whom 
agon anda daughter were of age and the 
remaining two sons and one daughter were 
minors. He also left by another wife ason 
named Muzaffar Din who is the appellant 
before me. Itseems that there were .dis- 
putes between the parties about the right 
to inherit the property left by Pir Jafar 
Din, and consequently on the 4th of Feb- 
ruary, 1926, they referred their disputes to 
five arbitrators. Muzaffar Din, who was of 
age, acted for himself, while Musammat 
Sarwar Bibi signed on her own behalf and 
on behalf of her three minor children, 
ihe remaining children a son and a 
daughter who were of e, signed the 
reference themselves, Immediately after 
the reference to the arbitration had been 
signed as mentioned above, tbe arbitrators 
proceeded to make an award. 

Jt is onthe record that no opportunity 
was givento any of the parties either to 
produce evidence or to state their respective 
cases before thearbitrators. It is also in 
evidence that the appellant Muzaffar Din 
expressly asked for an opportunity to pro» 
duce evidence, but this was refused. The 
signatures of the parties appear on the 
award, but it is stated by some of the 
arbitrators that they were taken on a blank 
piece of paper én which the award was 
afterwards written and by some other 
arbitrators that the signatures were taken 
after the award had been written but before 
it wes announced to the parties. One 
arbitrator states that the parties signed 
after the award had been announced to 
them. This is m&nifestly false. We have 
itthen*thaton a reference being made to 
the arbitrators they wrote an award and 

ot the signatures of the parties thereon 
withoutéelling them what their award was 
or was going to be. 

Anapplication was made by Musammat 
Sarwar Bibi acting for herself and her 
minorchildren and also by her children 
who were of age, te file the award. This 
application was opposed by Muzaffar Din 
ontwo main grounds which have been 
repeated before me. The first was that the 
reference was invalid as it was made, by 
Musammat Sarwar Bibi on’ behalf of "het 
minor children and: that as Musammat 
Sarwar ihi was not a legal guardian of 
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thosechildren, the reference was void and, 
therefore, the award was also void and 
unenforceable. The second objection was 
that inany case the award was vitiated 
owing to the misconduct of the arbitrators 
in not giving an opportunity especially 
to Muzaftar Din to state his case and to 
produce his evidence. ‘The Court below has 
found against the appellant on both these 
points. 

On‘behalf of the appellant reliance is 
placed on Mata Din v. Ahmad Ali (0) 
and Imambandi v. Mutsaddi (2) both 
judgments of their Lordships of the Privy 
Oouncil in which it has been held that 
what iscalled a defacto guardian has no 
power among the Muhammadans to alienate 
or to deal with the property of a minor, 
that it is only the legalor a legally pointed 
guardian who can exercise any such power, 
and that any transaction entered into by 
the de facto guardian is void. In Mohsen- 
uddin Ahammad v. Khabiruddin Ahmed (3) 
it washeld that under the Muhammadan 
Law a mother was not the legal guardian 
f the property of her minor children, and 
vas not, therefore, competent to refer the 
dispute relating to partition of such pro- 
perty to arbitrators, and that such a 
reference and the award thereon were both 
void. Inthatcase alao,as in the present 
case, after the award had been made an 
application to file the award was made by 
or on behalf of the minors, and it was the 
other party who objected to the filing of 
the award onthe ground of its being void, 
and this objection was given effect to. 
That case fully covers this case. 

Bat on behalf of the reapondent reliance 
was placed on Mg. Po Mya v. Ma Doung (4), 
Romon Kissen Sett v. Hurrololl Sett (), 
Sakrappa Lingappa v. Shipappa Basappa 
(6) and Ramji Ram v. Salig Ram (1)., It is 
to be observed that none of these cases 
related to Muhammadan minors, and 
are, therefore, no authority in this case. 

. 


(1) 13 Ind. Cas. 976; 31 A. 213; 16 O. W. N 338; 11 
MLL. T. 145; (1912) M. W. N. 183; 9 A. L. J. 215; 15 
O, L. J.270; 17 Bom. L. R. 193, 15 O. 0.149; 23 M. 
L.J.6; 39 L A. 39 (P. O.. 

(2) 47 Ind. Cas. 513; 45 O. 878; 35 M. L. J. 422; 16 
A. L J.800; 24 M. L. T. 3309 28 O. L, J, 409, 23 O. 
W N.50,5 P.L. W. 276; 20, Bork L..R. 1032; 
N.91; 9 L. W. 518; 45 L A. 73 
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In Oivil Appeal §No. 1654 of 1912, decided 
on the 29th of April, 1914, by a Single 
Judge of the Ohief Court of the Punjab, it 
was held that a mother of a Muhammadan- 
miner was competent to refer the question 
of partition of property to arbitration. 
Whether that case would still hold good as 
an authority in view of the two Privy Oouncil 
cases already referred tois a question that: 
I need not decide, as, in my opinion, it is 
distinguishable from the present case 
because here it is not only the question of 
mere partition of joint] property that was 
referred to arbitration but also it was left 
entirely to the discretion of the arbitrators 
to decide the respective interests of 
the parties “whether according to the 
Muhammadan Law or the Customary Law 
or according to the judgment of the 
arbitrator,’ It is, therefore, to be observed 
that in this case widepowers were given to 
the arbitrators. It was not merely the 
mode of the division ofthe property, the 
right of the parties being admitted, that 
was referred but the determination of the 
intereats of the respective parties were also 
referred. I hold, therefore, that the refer- 
encein this case was by a deraon who was 
not competent to act in the matter on 
behalf of the minors and, therefore, was vold, 
and consequently that the award which 
followed thereon was also void and unen- 
forceable at the instance of any of the 
partias to the reference. 5 
With regard te the second objection 
raised on, behalf of the appellant I 
hold, that there is force in that also. 
I have already stated that the arbi- 
tratora did not give any opportunity to ths 
parties and especial} to Muzaffar Din, who 
expressly asked for it, toeproduce their evi- 
dence or to state their cases. That by 
itself is misconduct as that term applied to 
&rbitrators, and consequently an “award 
made in such circumstances cannot be 
ordered to be filed in Court. ic 
The learned Counsel for the respondent, 
however, raised a contention that the award 
had beenaccepted by the parties in this 
case. In thie contention also, in my opinion, 
jhere is no substance, *l have already 
stated under what  bircumstanoes the 
parties wera made to sign the sÓ-called 
award. Jamunable to understand how tha 
parties gan beheld to consent to something 
the ngtureor pontents whereof they are noe 
aware. , Moreover, there are two significant 
facts which have baen brought ous ia Svir 
e . ` 
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dence; one is that even after the award had 
been announced Muzafar Din, the appel- 
lant, protested against it, and he seid that 
great injustice had been done to bim,. but 
it is alleged that he was persuaded bythe 
arbitrators and the brotherhood of the 
parties not to raise any objection to the 
award, and the other is that four out of five 
arbitrators went tothe fifth arbitrator on 
the third day of the award and stated that 
injustice had been done to Muzaffar Din, and 
that they would liketo revise their awhrd. 
This, of course, they were not entitled to do, 
still this shows that Muzaffar Din could not 
have been a consenting party as alleged by 
the respondent to the award given in the 
manner mentioned above. 

I hold, therefore, that his appeal must 
succeed on all the grounds raised before 
me, and accepting it I set aside the order of 
the trial Court directing that the award be 
filed, and dismiss the application. But in 
view of the fact that the appellant himself 
had originally agreed to refer the matter 
to the arbitration of five arbitrators and he 
has now succeeded in getting out of the 
effects of his own conduct, I leave the 
parties to bear their own costs throughout. 

B. L., Appeal allowed. 


PATNA HIGH COURT. ' 
APPEAL From ORIGINAL Drone No. 53 
oF 1925. 
May 24,1928. , 
Present:—Mr. Justice Ross and Mr, Justice 
Fazl*Ali. 
Rani BRHUBNESBWARI KUER— 
. PLAINTIFF— APPELLANT 
ter8us 


MANIR KHAN AND OTERES—DEFENDANTB— 
RESPONDENTS. 
. Co-sharere—Government revenue—Co-sharer pay- 
entire reyenue, whether entitled io charge over 
defaulter's share—Suit against defaulter—Limtta- 
tion—Limitation Act (LX of 1908), Sch. I, Aris. 09, 
382. . 
: A co-Sharer who pays Government revenue due 
from another co-sharer and thereby saves the gstate 
from sale for arrears qÊ revenueis not entitled tom 
charge ypon the share of the other co-sharer for the 
realisation of the latter's share of the revenue. [p. 
5, col. 1 
: Kinu Ram Dæ v. Mozaffer Hosain Shaha (1) add 
Beth Chitor Mal v. Shib Lal (2), followed, * 
Rajah of Vizianagaram y. Rajah Setrucherla 
Bomasekararaz (3), not followed. ; 
Davia Andrew v, Helen Harris (4) and othér caseg 
peforred to, . 
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A suit by the cosharer who has paid the entire 
revenue against the defaulting co-sharer, for the 
recovery of the latter's share of the revenue is, there- 
fore, governed by Art. 99 and not by Art. 192 
of Sch. I of the Limitation Act. [p. 92, col. 2.] 

The Patna High Court will not ordinarily depart 
from along course of decisions ın the Calcutta High 
Court. ibid.) 

Appeal froma decision of the Subor- 


dinate Judge, Gaya, dated the 23rd Decem- 
ber, 1924. . 

Mesers. S. M. Mullick and S. N. Roy, for 
the Appellant. 

Messrs. Khurshaid Husnain and S. A. 
Khan, forthe Respondents. 


JUDGMENT. 

Fazl Ali, J.—The case of the plaintiff 
before the Subordinate Judge of Gaya, 
from whose decision the present appeal has 
been preferred, may be briefly stated as 
follows:— 

The plaintiff is the proprietress of a 
large number of villages appertaining to 
Mahal Shibnagar, bearing T'ouzi No. 5151 
which includes villages Kataru, Jharha, 
Pathal Kati and Deyain. The plaintitr 
owns 8 annas and odd share in the sai 
four villages and the remaining share i 
owned by the defendants. The defendants 
aresaid to be habitual defaulters, and it 
is alleged that they didnot pay the bulk 
of their share of the Government revenue 
and cesses from June instalmentof 1912 to 
Marchinstalment of 1924 and thatthe plaint- 
iff had to pay the entire revenue and cesses 
including the reyenue and cesses due for 
the share of the defendants in order to 
prevent thesale of the property for arreara 
ofrevenue. It is said that the defendants 
are liable to pay Rs. 552-2-3 annually as 
reyenue for their share and that they paid 
only a sum of Rs. 1,974-2-6 within the 
twelve years inguit; hence the plaintiff had 
to pay in all on account of the defendante’ 
share a sum of Rs. 4,626-5-6 (it is said that 
this figure given in the plaint is incorrect 
and should have been Rs. 4,686.8-6). The 
plaintiff further claims Rs. 3,546-11-3 as 
interest on the above-mentioned sum. 

On these allegations the plaintiff prayed 
for a mortgage decree for a sum of 
Rs. %,172-0-9, her contention being that 
the pere made by her were to be 
treated as a chatge onthe property. , 

The defence in the case was thatthe 
plaintiff was not entitled to bring a mort- 

gage suit, that the claim . was barred by 
limitation, that there was both misjoind'er 
and non-joihder of parties in the suit ag 


a 
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framed, that the amount mentioned by the 
plaintiff as the Government revenue for 
tie tjmali patti was incorrect, that the 
payments sllegedto have been made by 
the plaintiff had not been made by her, 
and that in any case there was no charge on 
the property. It was further alleged that 
there had been an arrangement hetween 
Maharaja Mitarjit Singh ancestor and pre- 
decessor of the plaintiff and the ancestors 
ofthé defendants whereby the entire 
revenue was to be paid by the plaintiff's 
&ucestors and the defendants were not 
liable to pay any part thereof, 

The learned Subordinate Judge overruled 
most of the pleas raised by thedeferdants;but 
he found that the payments made by the 
plaintiff could not in law be treated ssa 
chargeon the property. He, therefore, held 
that the plaintiff was not entitled to get 
a mortgage-decree with a lien over the 
defendants’ share, and, thatin view of the 
provisions of Art. 99 of the Limitation Act 
all claims in respect of the Government 
revenue paid more than three years be- 
fore the date of the suit were barred by 
limitation. On these findings the learned 
Subordinate Judge decreed the suit in 
respect of the claim for a period of thres 
years only with interest thereon, 

From this decision the plaintiff has 
appealed and the defendants hava filed 
cross-objections. é 

The main question argued on behalf of 
the appellant was that it being established 
that the plaintiff had made the payments 
claimed on acsount of the defendants’ 
default, the Subordinate Judge was wrong 
in holding that no charge had been created 
in favour of the plaintiff on the defendants’ 
share in the property in respect of such 
payments This raisesthe question af law, 
namely, whether in cases where one co- 
sharer pays the Government revenue due 
from another co-sharer and thereby saves 
the estate from sale, the payment s0 made 
shall or shall not be treated as acharge on 
the property of the other co-sharers. The 
High Courts of  Oaleutta and Allahabad 
have both answered the. question in the 
negative, and so far as they aree concerned, 
the ppint was settled long ‘ago by the Fall 
Bench decisions in Kinu Ram Das v. 
Mozaffer Hosain Shaha (1) and Seth Chitor 
Mal *v. Shib Lal (2). 

2) 14 O. 809; 7 Ind. Dec. e 8.) 538 FB 
i 14 A 273; A. W. N. (1892) 117; T'Ind. Dec, (s. 5.) 
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It is, however, strenuously urged by tha 
learned Advocate for the appellants that 
wa are not bound to follow these decisions 
andthat we should examine the ques- 
tion raised for ourselves for- the following 
reasons: — : 

(1) There ia a later Fall -Bench decision 
of the Madras High Oourt [Rajah of 
Vizianagaram v. Rajah Setrucherla Soma- 
sekararaz (3)] in which a contrary view has 
been taken and the decisions of the Qaleutta 
and the Allahabad High Courts have been 
criticigad and dissented from. 

(2) Anumber of eminent Judges have 
from time to time taken a view which is con- 
trary to the decisions of the Allahabad and 
Oaleutta High Courts and favoursthe view 
taken by the Madras High Court. , . 

(3) There is no reported decision of this 
Court dealingwith the question andit is 
desirable thatthe matter should be decided 
so far as this Court is concerned. 

In view ofthese contentions and also ba- 
cause the question raised is of some im- 
portance, I propose to deal with the matter 
at some length and to review some of the 
decisions on the point before stating my 
own views on the subject. 


The earliest cases on. the point which 
can be traced are certain decisions of the 
Sudder Dewani Adalat which support the 
view which has been subsequently express~ 
edin'the Calcutta Full Bench case and 
lay down the principle thet when one co- 
owner payg Government revenue for ane 
cther*the right of the co-owner in such a 
gase islimifed to a personal suit for con- 
tribution and carrias no.charge on the 
property. [See David „Andrew v. Helen 
Harris i4), Sonekolee Koonwar v. Sheikh 
Erhar Hossein (5), Govindpersaud Pundit Y 
Soondree Koonwar Debea (6) and Manik 
Mulla Chowdhraif v. Parbuttee Chowührain 
us 1867 the case of Nugenderchunder 
Ghose v, Kaminee Dossee (5) was decided 
by the Privy Council and one of the 
passages in" the judgment which was de- 
livared by Lord Romilly runs as follows:— 
“Considering that the payment of the 
revenue by the mortgagee will prevent the 


` , 686; 13 M. L. J. 83 (F. B.). 
Ri D A. R 697; 12 Ind Dac. Qa) 542, 

45 118. D, A. R. 44; 14 Ind. Deo. (o. s.) 33. 
8) 12 8. D: A.R. ad Ind, Dao. (o. 8.) 288. 

` (1859) 515. 

(r A “A. 241, 6 W. R. P. O. 17; 2 Suth. P O. J, 

11; 2 Gar, B.O, 3.2 ; 90 B. R. 92. i 
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taluk from béing sold, their Lordships 
wonld, if that .were the sole question for 
hair consideration, find it difficult to come 
to. any other conclusion than that the per- 
Bon Sho had suchan interest in the taluk 
as entitled him to pay the revenue due to 
the Government, and did actually pay it 
was thereby entitled to a chargeon the 
taluk as against all persons interested 
therein for the amount of the money so 
paid." As a result of the judicial construc- 
tion which this passage received in the 
Calcutta High Oourt, it was held in 
several cases and this view prevailed for 
nearly two decades that one of the sharers 
in an estate paying Government revenue 
for another share was entitled to a declara- 
tion that the Government revenue paid by 
him on account of other shares was a 
charge on those shares; vide Syed Enayet 
Hossein v. Muddun Moonee Shahoon (9), Ram 
Dutt Singh v. Horakh Narain Singh (10) 
and Nobin Chunder Roy v. Rup Lall (11). 

In the case, however, of Kristo Mohinee 
Dossee v. Kaliprosono Ghose (12), Garth, O. 
J. and PontifexpJ., expressed grave doubts 
as to the correctness of the law laid 
down in the above decisions and Pontifex, 
J., while referring to them seid as follows: — 
“Had it been neeessary to deal with this 
‘question, we should certainly have referred 


Ít to a Full Bench; for we are not, as at- 


present advised, at all satisfied as to the 
Gorreaíness of those decisions. They, 
no doubt, enunciate what at the first blush 
peems to be an attractive and catching 
equity; but it is difficult to seb on what 
foundation such en equity could rest." 

In 1887 the case of Kinu Ram Das v, 
eMozajffer Hosain Shaha a) came up before 
Wilson and O'Kinealy, JJ., and they re- 
ferred the case to a Full Bench, one of the 
questions referred being “Whether frac- 
tional contribution of Government revenue 
‘can create any charge on the sharea for 
which revenue was paid.” This question was 
answered in the negative by the majority 
of the Judges. Mitter and Ngiris, JJ., how- 
ever, dissented,from the view taken by the 
majority. The two principal judgments 
in thecase in which the two conflicting 


9) 14 B. L. R? 155; 22 W, R. 411.7 i 
h 60. 545; 8 O.L. R. 209; 3 Ind. Dec. (w.,s) 


357. P 
t GD 90. 377; 11 O. I.R. 499; 4Ind. Deg. (x. s.) 
9 


E (mre O. 402; 6ffnd, Jur. 47$» 4 Ind. Deo, (x. n) 
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views have been set out ^re those given 
by Wilson, and Mitter, JJ., respectively. 
One ofthe main arguments put forward 
by Mitter, J., for the view taken by him was 
as follows: “Generally a co-sharer defaults 
to pay his quota of Government revenue 
when he is in insolvent circumstances. In 
these cases a mere personal decree against 
the defaulting co-sharer would be useless, 
On the other hand, if the principle laid 
down’ in that case (the case of Syed Enayet 
Hossein v. Muddun Moonee Shahoon (9) was 
referred to) be adopted, I cannot conceive 
of any instance in which injustice is likely 
to be done to any party. In cases not 
gcverned by any particular legislative en- 
actment, Courts in this country are directed 
by the Legislature to aot according to 
justice, equity and good conscience. It 
seems to me that if in this case we give 
effect to a principle which prevents injustice 
in many cases and in no conceivable case 
operates unjustly, which has been acted 
upon for more than twelve years and which 
has been adopted by the Legislature in 
cognate subjects, we shall be strictly follow- 
ing the direction of the Legislature re- 
ferred to above.” On the other hand, 
Wilson, J., giving the contrary opinion 
reasoned as follows: “I think it is settled 
that, according to the rules of equity‘in force 
in England, no such lien as that contended 
for exiets. The same rule was 3onsistently 
appliedin the Qourt of Sudder Dewani, 
The recent cases in this country, in which 
adifferent view has been taken, have 
been based upon what seems tome to bea 
misapprehension of the meaning of the 
dictum of the Privy Councilin thecase re- 
ferred to, And there are strong indications 
of an intention.on the part of the Legi&- 
lature inconsistent with such lien. We 
are not, under these circumstances, in my 
opinion, at liberty to treat the matter ag 
ifit were res integra, and under the name 
of equity and good conscience, to adopt 
whateverrule we think most likely to work 
Stall. aaa aga ag ag a NG an Kaga, 
in this country presents—zemindari rights, 
tenures, and under-tenures without limit, 
every one of them commonly held in co. 
ownership, and every share of every in- 
terest perhaps subject to mortgages—I - 
cannot pretend to foresee. what the donse- 
quences may be of broadly laying down 
such a docttine as wé are asked todo. I 
am disposed to think-ita safer course to 
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leave tha Ləgislabure to treatthe matter 
aa it may think fit," This case closed the 
controversy so far as the Caloutte High 
Qourt is concerned. 


In 1892 the sama question being referred 
to a Fall Bench of the Allahabad Oourt by 
Edge, O. J. and Blair, J., the majority of 
the Judges approved the Full Banch deci- 
sion of the Oaleutta High Oourt in Kinu 
Ram Das v. Mozaffer Hosain Shaha (1) aud 
held “that there was no general principle 
of equity to the effect that whoever, having 
an interest in an estate, madea payment 
in order to save the estate obtained a 
charge on the estate, and, therefore, in the 
absence of a statutory enactment, & co-sharer 
who paid thewhole revenue and thus saved 
theestate did not by reason of such pay- 
ment acquire & charge on the share of 
his defaulting co-sharer.” Edge, O. J., who 
delivered a long judgment in support of 
this view madethe following observation 
in the course of his elaborate judgment: 
“Justice, equity and good conscience are 
_ captivating terms; but before a Judge 
applies what may appear to him at firsteight 
to ba in accordance with justice, equity, and 
good conscience, he must be careful to see 
that his views are based on sound general 
principles, and are not in conflict with the 
intentions of the Legislature or with sound 
principles, recognised by authority.” Mah- 
mood, J., on the other hand, who gave his 
dissenting judgment, after dealing exhaus- 
tively with the various legat aspects of the 
question and the case-law on the subject 
disposed of the main argument advanced 
against the view held by him as follows: 
“But what are wa to gather from the silence 
of the Legislature ? As I understand the 
rales of the interpretation of Statutes, 
there is no more reason for holding that 
the Lagislature by its silence intehded 
to abrogate any doctrine of equity than 
there would be for holding that there is 
no law of torts in British India because 
the Legislature has not yet enacted upon 
the subject. And one thing is certain, that 
so long ass.37 of the Civil Courts Act 
‘Ast XIL of 1887) is allowed to stand inthe 
F Book of the lande(as I hope it will 
always do) the rale of ‘justice, equity, and 
good Conscience’ must apply to all cases 
. where there is no legislative enactment one 


way or the other.” 
There ara only two cages of the Bombay 
High Gurt iwhich ned ba referred to, 


. 
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In Achub Ramehandra Pat v, Hari Kam 

(13) Sir Charles Sargent, O. J., made tha 

olowing observation: "The payment of 

the assessment by the part owner is by & 

person entitled to pay it, and who does 

Bo ex hypothesi under circamstances which 

make it necessary, in order to save the 

estate for himself and co-owners, and in 

either view of such payment, he becomes 

equitably entitled to a charge on the 

wnole estate as against the other co-sharers; 

and-if this be so, the mere circumstance 

that he has no existing charge on their 

shares at the time would appear to be no 

sufficient reason, in equity, justice, and good 
conscience, for not allowing him to realise 
the payment from the shares of his co- 
owners for their respective quoías........... , 

We think that the Calcutta decisions, to 
which we have referred as recognizing & 
charge in those cases in which the assess- 
ment is paid by a part owner to save the 
estate,are inaccordance with equity, justice, 
and good conscience, and should be follow- 
ed in this country." It was, however, point- 
ed out ia the case of Shivrao Narayan v. 
Pundlik Bhaire (14) by Jenkins, O. J., that 
the observations of Bir Charles Sargent, 
were mere obiter dicta and Jenkins, O. J., 
expressed his own views as follows: “Now 
the charge for whioh the plaintiff contends 
has no eanotion in the Land Revenue Code, 
under which the assessment was paid, nor 
can if be referred to any contract: the 
plaintiff has to appeal to the principles of 
justice, equity, and good conscience, or in 
other, words to'the principles of English 
Law applicable to a similar state of cir- 
cumstances,...Now, as & general rule, un- 

solicited expenditufe in respect of the 

property of another, even if made for the 

purpose of its preservation, gives no liene 
outside maritime law......... In our opinion, 

then, there is no charge, and we come to 

this conclusion with the more confidence, 

as it is in accord with the Fall Bench, 
decision both of the Calcutta and Allah- 

abad High Courts." 

'"he Madras High Court seems to have 
consistently held the opposite view. In 
Seshugiri v. Pachu (15) Kernun, J., reasoned 
as follows:—‘Tbe lands ‘of defendant No. 4 
and tbe plaintiff are both liable to 4 com- 
mon burden, neither of them can get his 


Q3) 11 B'318; 11 Ind. Jar, 338; 6 Intl, Deo, (N. a) 
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LL O4) 28 B. 437; 4 Bom. L. R. 90. zs 
(15) 11 M. 452, 4 Ind. Dec. $N. a) 315, 
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laüd free from the claim for the revenue 
without paying the amount due on the 
whole lands....It would be against equity 
and good conscience thatthe common bur- 
den should be thrown exclasively on either 
lot of land or on either of the parties”. 
The question, however, was most exhaus- 
tively dealt withinthe case of Raja of Vizia- 
nagaram v. Raja Setrucherla Somasekara- 
vae (3). In this case there was a difference 
of opinion between Bhashyam Ayyangar 
J. and Moore, J. and the case was referred 
to & Full Bench which upheld the view 
of Bhashyam Ayyangar, J , and held that 
"where one of two or more co-sharers owing 
&nestate subjeotto the payment of revenue 
to Government paid the whole revenue in 
order to save, and so did save, the estate 
from liability to be sold by Government 
for realising the arrears of revenue, he was 
entitled to a charge upon the share of each 
of his co-sharers for the realisation of the 
latter's share of the revenue as between 
the co-sharers. 

A mere general survey of the decisions 
referred to above is enough to show that 
the question iB not free from difficulty. 
But on acareful consideration of all the 
arguments for and against the two con- 
flieting views,I am inclined to agree with 
the view taken by the Oaleutta High Oourt 
in Kinu Ram's case (1) whichis also support- 
ed by the decisions of 
Bombay High Courts. It is clear that there 
is no express statutory enactment provid- 
ing a charge such as thatolaimed in this 
gase by the plaintiff, nor is the claim 
founded on any contract express or implied, 
Again it cannot be ° contended that the 
plaintiff is without any remedy in the mat- 

eter because it is well-settled law that in 
& case like this the plaintiff ig entitled to 
claims contribution and .get a Personal de- 
cree against the other co-sharers for the 
amount spent by her on their account 
That being so, and because no case of any 
Bpecial hardship is disclosed, I do not see 
&ny occasion for invoking the go called 
principles of justice, equity and good con- 
science in favowr of the plaintiff. After all 
the plaintiff has ificurred only unsolicited 
expenditure in this case and her main ob- 
ject in incurring it was to Save her own 
estate. It is'true that in saving her estate 
she had tosave the estate of the co-sharets 
also. But the fact rem&ins that She was 
impelled, in the firstdnstance, by self-inter- 


eat and not by any philanthropic desjre to 
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8ave the property of others. 

In Faleke v. Scottish Imperial Insurance 
Co. (16) Cotton, L. J., observed as follows: “A 
man by making a paymentin respect of pro- 
perty belonging to another, if he does so 
without request, is not entitled to ary lien or 
charge on that property for such payment"; 
and in the same case Bowen, L. J., also 
observed: “The general principle is, beyond 
all question, that work and labour done or 
money expended by one man to preserve or 
benefit the property of another do not 
according to English Law create any lien 
upon the property saved or benefited, nor, 
even ifstanding alone, create any obligation 
to re-pay the expenditure. Liabilities are 
not to be forced upon people behind their 
backs any more than you can confer a bene- 
fit upon a man against his will.” 

Again in In re Leslie, Lesile v. French 
(17) Fry, L. J., in dealing with the pay- 
ment of premiums on a policy of life in- 
surance by a stranger or part-owner laid 
down the proposition that only in the fol- 
lowing four cases a lien could be claimed 
by a person who paid money in order to 
preserve the property of another:— 

(a) By contract with the beneficial owner. 

(b) By reason of the right of trustees to 
an indemnity for money expended by 
them in preserving the trust property. 

(c) By subrogation to the rights of the 
trustees of some person who at their re- 


quest has advanded money to preserve the 


property, i 

(d) By reason of the right of a mortgagee 
to add to his security money expended in 
preserving the mortgaged property. 

It is sometimes said that these pro- 
positions are not exhaustive and in one 
instance at least the language is said to be 
too wide. But they doindicate broadly the 
cases in which the lien is or ought to be 
generally allowed. : 

These observations by three eminent En- 
lish Jitdges will be enough to show that 
Wilson, J., was not far wrong when he said 
in Kinu Ram's case(1), that “ according to 
the rules of equity in force im England no 
such lien as that contended for existed." It 
is true thateMitter, J. cited a number of Irish 
decisidns in Kinu Ram's case (1) in support 
of his view but when the balance of author- 
ity both in England and in this country is 


(18) (1887) 34 Ch. D. 234 at p. 241; 56 L. J. Oh. 707; 
56 L. T. 220, 35 W. R. 143. . 

(17) (1883) 27 Oh. D. 5527 52 L. J. Oh, 788; 48L, T, 
564; 31 W. R. 561. : 
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against the view taken in the Full Benoh 
ease of Madras, I cannot be pereuaded to 
accept the Madras view and disagree with 
the view of the other Courts. 

Again the question whether a charge is 
to be allowed or not is intimately bound up 
with the question as to whether it is Art. 
93 or Art. 132 of the Limitation Act 
which is applicable to such” cases or, in 
other words, whether the period of limita- 
tion is three or twelvo years. If wecareful- 
ly study the facts of the reported cases in 
this connection it becomes absolutely clear 
that this is the real and practical side of the 
controversy, In other words if a charge is 
recognised, the plaintiff has clearly a right 
to sue within twelve years, if only a suit 
for contribution lies the plaintiff ought to 
gue within three years. One of the inevit- 
able resulta, therefore, in actual practice if 
we takethe view in favour of the charge, 
will be that it will encourge the person who 
is entitled to the charge to wait forthe full 
period peimitted and allow his dues to swell 
and accumulate till it becomes such a 
heavy burden on the estate charged, that 
the owner may be.compelled to part with it. 
The present case will serve as a very good 
illustration, Hereit was open to the plaint- 
iff to have a separate account opened in 
her name at any time. But she has prefer- 
red to make payments from year to year on 
behalf of the defendants and then after more 
than eleven years comes to Odurt and claims 
& charge on their property. Now, it is a 
well-recognised principle that equity aids 
nnly those who are vigilant and I cannot 

arsuade myself to hold that we are justi- 
fed in applying the principles of equity to 
oreste aright which is, as a rule, claimed by 
those only who are inno hurry to seek the 
relie? to which they may be entitled and the 
exercise of which islikely in actual practice 
to lead to consequences which will be 
altogether repugnant to equity. 

It was argued by Mr. S. M. Mullick that 
the charge claimed by him in this case was 
in the nature of the “salvage lien." “Sal- 
vage" has been explained as a compensa- 
tion allowed by Maritime Law to those by 
whose exertions, ships or goeds have been 
saved from the dangers of tha sens, fire, 
pirates and enemies (Wharton's Law 
Lsxicon, 13th Edition, page 766). 1t is 

- said that on the analogy of the salvage 
lien allowed by thé Maritime Law one 
who saves the estate of others from the 
peril of a revenue sale is entitled to .a 
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chargoontheestate, Thera is no doubt that 
the irish Courts have favoured the view 
that the principle of salvage is applicable 
even outside the Maritime Law. And in 
fact Mahmood, J. dealing with this question 
at great length [Seth Chitor Mal v. Shib Lal 
(2)] refers in graphic language to the perils 
of the land and sees no difference in prin- 
ciple between salvage lien and the charge 
claimed by a co-owner when he saves the 
property of another co owner by paying his 
share ofthe Government revenue. Sir Rash 
Benari Ghose also throws the weight of his 
great authority on the same side. (The Law 
of Mortgage, Vol. I, pages 122 to 126). To 
me, however, it appears on a olose analysis 
that the charge or lien claimed in the pre- 
sent and similar cases bears xu real analogy 
to the "salvage lien” and an appeal to the 
Maritime Law does not advance the appel- 
lant’s case at all. Itis easy to understand 
the argument when it is said that the 
charge claimed rests on equitable grounds, 
If, however, it is meant to be argued that 
the Maritime Law of salvage creates a new 
and independent principle which should 
be freely extended to cages outside Maritime 
Law, it becomes necessary to refer to the 
observations of Bowen, L J., and Fry, L. J z 
in the two English cases cited above. Lord 
Bowen said as follows; ‘Liabilities are not 
to be forced upon people behind their backe 
any more. than you can confer a benefit 
upon a man against his will. There is an 
exceptionto thispropositionin the Maritime . 
Law. I mention it because the word ‘salvage’ 
has been used from time to time through- 
out the argument, and, some analogy is 
sought to be established bejween salvage 


‘and the right claimed by the respondents, 


With regard to salvage...and contribution, 
the Maritime Law differs from the commen 
Law. That has been go from the time of the 
Roman Law downwards. The Maritime 
Law, for the purpose of public policy,and for 
the advantage of trade, imposes in these 
cases a liability upon the thing saved, a 
liability which *is & special consequence 
arising out of the character of, mercantile 
enterprises, the n&ture of sea, perils, and the 
fact that the thing saved was saved under 
great stress and exceptional circumstances, 
No similar doctrine applies to things lost 
upon land, ner to anything except ‘ships or 
goods'in peril at sea.” Fry, L. J. again ob- 
served as follows: “I would make only one 
other observation. We hate heard a great 
deal on bpth sides of what has been éalled 


EU 


the doctrine of salvage. I like Vice Ohan- 
pellor Kindersley, exceedingly doubt whether 
that word can with any propriety be appli- 
ed to cases of this description. With re- 
gard to salvage in the oase of ships and 
maritime perils, we know its meaning. It 
appears that fhe expression ‘salvage moneys’ 
as we are informed by one of the learned 
Counsel for the eppellant, and I dare say he 
is quite right, first occurs in the report of 
the case of In re Tharp (18) which was be- 
fore Lord St. Leonards in 1852, where he 
seems to have used the expression es one 
familiar to the Irish Courts in certain cases. 
I certainly wish that the expression had 
remained on the other side of the Ohannel 
where it seems to have arisen. I doubt 
whether any doctrine which is expressed by 
the word ‘salvage ' applies to cases of this 
description.” Even Sir Rash Behari Ghose 
would not push the analogy of the maritime 
salvage too far. The following extract will 
illustrate his views “As Lord Justice 
Bowen pointed out the Maritime Law for 
the purposes of public policy and for the 
advantages of trade imposes a liability upon 
the thing BAv8Bd.. eec o Renee But 
in cases not governed by Maritime Law, the 
owner of the saved property is not under any 
liability to re-pay any money which may 
have been spent by a mere volunteer. But 
where a person has am interest in the pre- 
servation of the property any payment made 
by him is compulsory, and there 18 nothing 
unfair in allowing him a lien for such pay- 
ment when but for it the property would 
have been lost to every ome*oconcerned." It 
may bo pointed oub with respect that if the 
charge claimed is founded wholly on the 
principle of the Maritime Law of salvage it’ 
is difficult to see why any distinction should 
ba drawn between cases in which the per- 
gon who saved the property is a volunteer 
having no interest in it and those in which 
he has an interest in the property and makes 
compulsory payments and that a chargé 
onthe property should be disallowed in 
the former case and allowed in the latter. 
In factthe yery essence Of salvage service 
as itis understood in Maritime Law is, that 
iteoust be voluntary. It is described in 
these words in Halsbury’s Laws of England, 
Vol. 26, page 597: 207 

“ Salvage seryice...is that service which 
saves or contributes tp the ultimate safety of 
a vessel, her apparel, cargo, or wreck, or to 

(18), (1852) 2 8m. & Giff. 548; 65 E. R. 533; 97 R. R. 
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the livesof persons belonging to a vessel 
when in danger at ses, or tidal waters, or on 
the shores of the sea or tidal waters, provided 
that such service is rendered voluntarily. 
and not in the performance of any legal or 
official duty er merely in the interest of selfs 
preservation," On this principle the crew 
of a ship are not entitled to salvage or any 
unusual remüneration for extraordinary 
efforts they have made in saving her, it 
being their duty as well as interest to con- 
tribute their utmost upon ‘such occasions 
(Wharton's Law Lexicon, page 706). Thus 
the principle of maritime salvage, if strictly 
applied, willnegativeratherthan support the 
existence of a lien orcharge in cases where the 
service rendered or, as in this case, the pay- 
ment made is neither voluntary nor disin- 
terested but is rendered under compulsion 
and to save one’s own property. X 
Mr.8. M. Mullick next contends that a 
charge would be created in this case in 
favourof the plaintiff by the operation of law 
and he refers in this connection to the pro- 
visions of ss. 82, 95 and 100 of the Transfer 
of Property Act. The argument is not 
new one, it was suggested by Bhashyam 
Ayyangar, J., in the case of Raja of Vizia- 
nagaram v. Rajah Setrucherla Somasekara- 
raz (3) in the following words: “The 
appeal has not been argued as it ought to 
have been with reference to ss. 82 and 100 
of the Transfer of Property Act. These twa 
sections throw'a flood of light on the ques- 
tion under °consideration if they are not 
decisive of the same in favour of the ap- 
pellant's position." And again “I may also 
advert to s, 03 of the Transfer of Pro- 
perty Act.................Whioh provides for an 
analogous charge in favour of one of several 
mortgagors, redeeming the mortgage, on 
the share of each of the other co-mortga- 
gors.” The suggestion of Bhashyam Ay- 
yangar, J , seems to have beenadopted by 
the Counsel for the appellant when the case 
w&s argued before the Full Bench. The 
matter was, however, disposed of as follows 
by Subrahmania Ayyar, J.: “In the argu- 
ment before us it was contended that s. 100 
of the Transfer of Property Act read with 
s. 82 gave the Sppellants the charge claim- 
ed. The point is to my mind not quite 
free from doubt.” Even Bhashyam Ayyan- 
gar, J., refrained from expressing any defi- 
nite opinion as to the effect of gs. 82 ahd 
100. He says: “Thè question of interpre- 
tation not having, as far as I am aware, been 
judicially considered in any case and pot 
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having been argued before ua in the pre- 
sent case, I refrain from expressing any 
decided opinion on the point either way.” 
With regard to s. 95 of the Transfer of Pro- 
perty Act, the observations of Bhashyam 
Ayyangar, J., areas follows : “Such charge 
(charge contemplated by s. 95) being re- 
stricted to cases in which the redeeming 
mortgagor obtains possession of the mort- 
gaged property, that section does not bear 
so directly upon the present question as do 
as. 82 and 100." Again in dealing with the 
effect of s. 100 of the Transfer ot Pro- 
perty Act, Edge, O. J., observed as 
follows (page 284*): ‘Section 100 of the 
Transfer of Property Act, 1882, would not 
apply, unless the property the subject 
of this suit was ‘by act of parties or opera- 
tion of law made security for the payment’ 
to the plaintiff of the! money paid by him 
in respect of the arrears. Nosuch ‘act of 
parties'is alleged so far as I can see, the 
property was not by operation of law made 
security for any payment to the plaintiff.” 
ln my opinion it is putting the case too 


-~ high to say that a charge is created in fa- 


vour of, the plaintiff by the direct operation 
of 88. 82 and 100 of the Transfer of Property 
Act. It ismore legitimate to pul it as 
Bhashyam Ayyangar, J. put it when he said 
“the lien in question rests upon an equitable 
dostrine, which also underlies ss. 82 and 100 
of the Transfer of Property Ast, if not in 
terms covered by it." 7 

In other words the utmost that can be 
said is that these sections merely provide 
an analogy or illustration in which a 
charge is recognised by law and are, 
therefore, neither more helpful nor less 
helpful than other enactments like s. 13 of 
Regulation VIII of 1819, s.9 of Aet XI of 
1859 and 8. 171 of the Bengal Tenancy Act 
which provide a charge or lien similar to 
the one claimed in this case. The argument 
that because there are similar liens in other 
cases, there must be one in the present case 
carries us nofurther than thereply to it that 
if the Legislatyre intended to create a 
charge ina case like the present it would 
have made a specific provision as has been 
done in other cases. Wilson, J..] in dealing 
with the question has put the matter so 
well that I cannot refrain from quoting his 
own words. He says: “I do net think any 
strong itference can. be drawn from such 
enactments as these, either for or „against 
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the general principle contended for, I 
certainly think none can safely ba 
drawn in favour ofit; otherwise we should 
be led to the strange conclusion that 
wherever the Legislature has made a protec- 
tive provision of this nature jina particular 
instance, we should have to infer from tha 
very fact ofits having been made that itia 
useless, because we should have to infer the 
existenee of a general principle governing 
the case and rendering the specific enact- 
ment unnecessary." Dealing with analogies 
it is necessary to refer to the following 
provision of 8.9 of Act XI of 1859 which 
has greater bearing upon the question 
under discussion than any other enactment. 
Section 9 says: “The Oollector or other officer 
as aforesaid shall, at any time before sun- 
set of the latest day of payment...... 
CDS receive as a deposit from any 
person not being a proprietor of the estate 
or share of an estate in arrear, the amount 
of the arrear of revenue due to be credited 
in payment of the arrear at sunset as 
aforesaid, unless before that time the arrears 
shall have been paid by the defaulting 
proprietor of the estate And if 
the person so depositing, whose money 
shall have been credited as aforesaid, shall 
prove before a competent Civil Court that 
the deposit was made in order to protect an 
interest qf the said person, which would 
have been endangered or damaged by the 
sale, or which he believed in good faith 
would haye been endangered or damaged by 
the sale, he shall be entitled to recover the 
amount of the deposit, with or without 
interest as the Court mby determine, from 


‘the defaulting proprietor. Ahd ifthe party 


so depositing, whose money shall have been 
credited as aforesaid, shall prove before 
such a Court that the deposit was necessary 
in order to protect any lien hehad on the 
estate or share or part thereof, the amount 
so credited shall be added to the ‘amount 
of the original lien.” This provision and 
ita relevancy ta the question under con- 
sideration cannot be commented upon in 
more, appropriate terms than those of 
Wilson,+J , inthe case of Kinu Ram Ras 
v. Mozaffer Hosain Shah (Y). "It could not" 
he says. 'ofcourse be contended that an 


enactment which purports expressly to 
confer a nayrow and limited right 
to necessity excludes a larger right, 


if the existence of thee larger right is 
clearly established Apart from the special 
enactment. But where the existence ofa e 


p? 
larger right ie not clear but highly doubtfal, 
Ithink the express creation of the narrower 
right tends largely to negative the existence 
of the larger. In s. 9 the Legislature 
dealing with two classes of persons saya 
that one of “them shall have a personal 
right of suit, and that the other shall have 
a lien besides. I think the inference is that 
the Legislature intended the section to 
represent the law, and that seems 4o me 
to go far to negative the doctrine now 
contended for, by which both classes alike 
would have a lien............... I have not over- 
looked the fact that the case of a part-owner 
is not dealt with ins 9 but the 
doctrine contended for is general.” 

The next argument advanced by Mr. 
Mullick is that itis only fair and logical 
that if any money is spentin saving an estate 
it should be charged on the estate rather 
than realised from the owner who may be 
unwilling to retain the estate er make the 
payment. Sir Rash Behari Ghose referring 
to this aspect of the matter says as follows : 
“Before dismissing Kinu Ram's case (1) I may 
observe that not only is a part-owner 
entitled in justice and equity to a lien, 
but that it is the only appropriate remedy, 
as the other owners are not bound to keep 
the property against their will." He also 
quotes the following passage from Leigh v, 
Dickson (18): "If the law were ofherwisea 
part-owner might be, compelled to incur 
expense against his will: a house might be 
situate in a decaying borough and it 
might be thought by one co-owner that 
it would be better not to repair it," There 
seems to be both logio and plausibility 
in the argument and it is for the Legislature 
to consider whether this will be a sufficient 
reason for some specific legislation on the 
point. In my opinion, however, this by 
itself is no ground for deciding in favour 
ofthe appellant and in fact when we pass 
on from theory to practice we find that 
this argument does not carry us very far. 
If it ia true that the owner defaults in pay- 
ing Government revenu& because he finds 
that the property is not” worth, rbtajning, 
itwill be no advantage to any one to claim a 
charge upon such useless property and I 
do notsee why & charge on the property 
should -be considered to be a more valuable 
remedy than a personal action for cofitribu- 
tion Yet we find in practice thgt in every 
case a charge on’ the property is insisted on 

(19) (1885) 15 Q B. D. 60 at p. 65; 54 Is. J. Q. B. 18; 
98 D. T. 790; 38 W. R. 538. 
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in preference to the other remedy and this 
alone will show that the analogy of “a 
house in decaying borough” though a 
catching analogy for purposes of abstract 
reasoning is of little consequence when we 
are dealing with concrete cases, I do not 
mean to say that there will not be any 
exceptions, but we are here concerned maine 
ly with the rule. 

I have thus considered the main argu- 
mentsadvanced in favour ofthe charge. Iam 
not in a position to say that the arguments 
are notentitledto weight because they ara 
arguments which carry thegupport of someof 
the mosteminent Judges and a lawyer of the 
eminence of Sir Rash Behari Ghose, ‘But I 
cannot overlook the weight of authority on 
the other side and when I say so, 1 am 
referring to the authority of the Judges 
both in England as well as in this country. 
Broadly speaking to my mind, the question 
to be decided assumes this form in the 
absence of a specific enactment: are we to 
createa remedy in favour of a suitor on the 
principle of justice, equity and good 
conscience, when another remedy is already ^ 
available to him and no case of real 
hardship is disclosed, and when the remedy 
asked for practically means a declara- 
tion that the suitor need not be vigi- 
lant butmay wait for a period of twelve 
years, ifhe chooses to do so, before ha 
avails himself of the remedy. I shall only 
say that I should have hesitated to answer 
this question inthe affirmative even apart 
from the present state of conflict in the 
decisions of the various Courts. I have 
further to keep in view the rule of practica 
that has been emphasised in so many cases 
that the Patna High Court will not 
ordinarily tepart from a long course of 
decisions in the Calcutta High Court, vide 
Abdul Gani v. Raja Ram (20) and Khoda 
Bukhsh v. Bahadur Ali (21). I, therefore, hold 
that there is nocharge created in favour of 
tbe plaintiff and it is Art. 99 and not Art. 
132 of the Limitation Act which applies to 
the present case and thet in this view the 
appeal must be dismissed. 

The learned Advocate for the respondents 
has urged .two principal points before us in 
dealing with his cross objections. His 
first contention is that a joint decree 
against allthe defendants should not have 


(30) 35 Ind. Cag 468; 1 P. L. J. 232; 20 0. W. N. 829; 
3 P. L. W. 62 (F. B.» 
a (2b) 45 Ind. Oas. S2 3 P. L. J, 285 at p. 286; (1918) 
Pat. 130; 4 P. L W. 24. Š . 
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been passed by the learned Subordinate 
Judge, because itis admitted that defend- 
ants Nos.3 to 6 at least have a separate 
account in respect of lanna 10 dams and 
odd share in the villages Dieyin Katari, 
Jharha and Patalkhati and a sum of 
Re. 108-7-0 is fixed as the Covernment 
demand for that share. It appears thata 
separate account was opened in the year 
1923, though there is no evidence as to what 
payment was made by these defendants in 
the previous years. But as the learned 
Advocate appears for all the defendants and 
is prepared to take a separate decree 
against these defendants for the three years 
in respect of which the suit has been decreed 
and also because the Advocate for the 
appellant has no objection to a separate 
decree being passed against them, lorder 
that a separate decree be passed against 
defendants Nos. 3 to 6 for the three yearBin 
respect of which the suit has been decreed 
by the Subordinate Judge on the basis of 
the assessment of the Government demand 
under the separate account. 

.knother point raised on behalf of the 

,-1espondent was that the learned Subordinate 
Judge should have proceeded upon 
rubkars (Exs. A and A-1) for determining 
the proportionate value of. the villages 
in suit. The learned Subordinate Judge 
says that hecannot base his decision on these 
documents as they are about 100 years old 
and a good many changes have taken place 
since. His conclusions are summed up as 
follows :— 

“As regards the question of valuation for 
determining the Governmentrevenue for the 
villages in suit and for defendants’ share it 
is clear that these defendants have pro- 
duced not a scrap of paper to prove the pro- 
pobonaee value of these mouzes in suit. 

the absenceof other materialsfor finding 
the proportionate valuations of these 
villages in suit it is clear that the valuation 
fixed by the Cess Department is a vezy 
fair basis for determining the valuation of 
these mouzas as compared to that of the 
entire tougi vide, Exs. 12, 12 (a) and 12(b) 
and 13 which contain valuations of these 
villages and the said touzis jn accordance 
with the recent cess valuation." | —* 

I agree with the learned Subordinate 
Judge that in the absence ofany other evi- 
dence this was the only way of proceeding in 
the matter.. Wearethen asked by the learned 
Advocate for the respondents to mention 
in our judgment that our finding ih this 
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case will not debar the defendants from 
placing better evidence ifthey choose to do 
so on a future occasion before the Revenue 
Authorities or any other proper authority 
in order to have the proportionate valuations 
of the villages in suit determined on a more ' 
satisfactory basis. The learned Advocate 
for the appellant concedes that they cannot 
be prejudiced in any proceeding in future 
and I agree with him. 

The result is that the appeal is dismissed 
with costs and the cross-appeal is partly 
allowed in the terms mentioned above 
in the judgment. : 

Ross, d.—1 agree. 

A. N.A. A ppeal dismissed: 
Cross-objections allowed in part. 
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Civil Procedure Code (Act V of 1908) 
‘Public trust of a Gene or religious nature’ 
enefit of settlor’ ily 

with illusory gifts to charity, VAS 5 mud ey 


relied on. 
In eonstruing 8.92 of the Civil Proced 
the words, “public trust of a charitable reis 
nature", should be given their ordinary meaning 
and -cannot be made to “vary according to the 
which may be 


classification of trusts 
The section does not affect 


cols. 1 E " 
A wagf constituting a trust for the ben 
wagif's family contained a provision that the Pas 
wall should spend at least 6 pies per rupee of th 
residue, of*the inconfe after certgen 2 
penses on good deeds, and charity’. 
me ae bd to is divided between 
e wagif. It was also provided that i 
male ore female descendants of the a alto 
the income froms the wagf property should fe 
on the ereligious ugation, of Mussalmans, Th 
dson of the settlor instituted a suit against ia 
ther, the settlor'a son, without abtaining the sanc- 
tion of the Advocate-Gegeral under 8. 92, Qivil 
Procedure Coge, for removing him from mutawallis 


{ 
94. 
ship and for recovery of possession of certain pro- 
pertics ahenated by him: 
Hed (1) that the wagf was a private trust; [p. 95, 


col. 

(2) that the provision for spending 1/32nd part 
of the income for charitable purposes did not make 
the wagf a tyust for a public purpose of a 
charitable nature within the meaning of s. 92, Oivil 
Procedure Uode ; (p. 96, col. 2.| 

(3) that the suit did not fall within the provisions 
P 2: P^ Civil Procedure Code, and was not barred, 

ad, 

A sgle by a mutawalli may be supported on the 
. ground of necessity although necessity cannot be 

roved for the whole amount ofthe purchase-money. 
p. 89, col. 1] 

A Oourt can grant senction fora sele by a mutawallt 
retrospectively after the sale has been effected if 
necessity 18 proved. ([zbid.] . 

First appeal from a decree of the Addi- 
tional Judge of the Court of Small Oauses, 
exercising the powers of a First Subordinate 
Judge of Cawnpore, dated the 31st of March, 
1929. 

Messrs. Iqbal Ahmad and M. A, Aziz, for 
the Appellant. 

Dr. K. N. Katju and Mr. Mushtag Ahmad, 


for the Respondents. 


JUDGMENT. 

Weir, J.—This appeal arises out of a 
suit tor the following reliefs. Firsta de- 
claration that the right of the first defend- 
ant to remain mutawalli of certain wadi 
property has become extinct, and that the 
plaintiff is entitled to possession of the 
waqf property as mutawalli, and that he may 
be put in possession of it gs such. Secondly, 
a declaration that a sale-deed of the áth 
October, 1920, by which the first defend- 
ant transferred a certain portion of the 
wagf property tO the second defendant is 
void, and that the second defendant may 
be ejected from that property and the 
plaintiff put in possession ofit as mutawallt. 
The plamtiff is the eldest son of the first 
defendant, and the wagf in question was 
created by the father ofthe irst defend- 
ant by a deed dated the 13th September, 
1919. The deed declares that the wagif 
makes “a wagf for self and children” in 
respect of his ummoveabte property specified 
at the foot pf the deed, and that the pro- 
porty "shall henceforward be. ptoperty 
dedicated to God.” The deed cohtains the 
following provisions. That the wagif should 
remain mutawalli to the end of nis life; 
that on his death his son Mohammad 
Mushtafa (frst defendant) should be sole 
mutawalli and! after him, his fon, Moham- 
med Shafiq Anmad, {the plaintiff) should be 


MUHAMMAD SHAFIQ ADMAD 7, MUHAMMAD MUJTABA. 


1111. 6. 1928 
be hereditary in the family of the wagtf, 


that after the death of the wagif, it should 


be the duty of the mutawalli to maintain the 
wagf property in repair,and to pay taxes 
and to expend at least 6 pies per rupee of 
the residue of the income “on good deeds 
and charity.” The balance of the income, 
so far as the plaintiff and the first defend- 
ant are concerned, is to be divided ag 
follows :—2 suls share io the first defend- 
ant and 1 suls share to the plaintiff, The 
deed further provides that inasmuch asa 
portien of the wagf property, namely, an 
ahata, (which I shall henceforth call the 
ahata), had been mortgaged by the wagif 
before he created the waqf, and inasmuch 
as the waqif was also underan obligation 
to build upper stories on certain shops, 
which are also included in the wagf, it 
should be the duty of the mutawalli to 
pay off the mortgage-debt and to build 
the upper stories of the shops “out of the 
rent of the ahata” or “by raising money 
against the said ahata in any other reason- 
able and proper manner.” (This ahata 
is the property which the firet defendant 
subsequently sold to the second defendant 
and which the plaintiff now seeks to 
recover) The deed finally provides that 
if any of the mutawallis “fail to abide by 
the dictates of Islam or does anything 
against the conditions of the wagfnama 


he shall be deprived of the right of being : 


mutawalli and after him whoever may bé 
surviving and entitled according to the 
conditions of the  wagfnama shall ba 
mutawalli;" but, if none of the male or 
female descendants of the wagif survives, 
“the District Judge shall have power to 
appoint any reliable Mussalman of the 
Sunni segt and belonging to the Hanafi 
School as mutawallt”; and that such muta- 
walli should spend the income from the 
waqf property on the religious education 
gf Mussalmans; submit an account of 
income and expenditure to the District 
Judge every year; and comply with his 
orders regarding management of the pro 
perty. d 

The present suit was brought as ah 
ordinary suit before the First Subordinate 
Judge of Cawnpore, who, holding that it 
should have been brought wader s. 92 
of the Oivil Procedure Oode, granted & 
decree declaring that the properties men- 
tioned inthe plaint were wag/ property 
and refused te give the plaintiff any other 


mutawalli, bah theoftice of mutawalli should «relief, The plaintiff hes appealed against 


f 
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so much ofthis order as refuses him the 
relief for which he asks, and the defend- 
ants have appealed on the ground that no 
declaration should have been given to the 
plaintiff. 

. The first point to be decided is whether 
8.92 of the Oivil Procedure Code applies 
to this suit or not. Counsel „for the de- 
fendants divided his argument on this 

poimi into two heads: first, that under Mu- 

madan Law every waqf-ul auladis an 
express trust for a charitable purpose of 

. & public nature so that, even if the whole 
ef the income of the wagf be devoted to 
the support of the wagif's family, the wagif 
is, by reason of the ultimate remainder 
to charitable purposes, a public wagf. 
Secondly, that even if this is not go, the 
obligation to expend 6 pies per rupee of 
the net income of the property on good 
deeds and charity makes this wagf a 
publie wagf. 

As to the first point, in Mahomed Ismail 
Ariff v. Ahmed Moolla Dawood (1), at page 
134*..their Lordships of the Privy Council 
make the following observations: ‘The 

—Mussalman Law, like the English Law, 
draws a wide distinction between public 

, and private trusts. Generally speaking, in 
oase of a wagf or trust created for specific 
individuals or a determinate body of 
individuals, the Qazt, whose place in the 
British Indian system is taken by the Civil 
Court, has in carrying the frust into 
execution to give effect so far as possible 
to the expressed wishes of the founder. 
With respect, however, to public religious 
or charitable trusts, of which a4 publie 
mosque is a common and well-known 
example, the Qazi’s discretion is very 

In view of this authoritative ex- 


pression of the law on the subject, I.» 


think it is not open to this Oourt to 
hold that there canbe no such thing as 
& private wagf in Muhammadan Law; bu 
even if we had not the opinion of their 
Lordships to guide us, I should, though 
with less confidence, be inclined to agree 
with the argument 5f Counsel for the plaint- 
iff that in construing s. 92 of the Civil 
Procedure Code the worde, “public trust 
of acharitableor religious nature;” should 
be given teir ordinary meaning, and 
(1) 35 Ind. Oas. 30; 43 L A. 197; 14 A.L J, 741; 
par M W.N, 460; 20 O. W.N. 1118; 20 M. L. T. 
0; 18 Bom. E. R. 611; 31 Me L.J. 290; 94 Q. L. J. 
198: 4 L. W. 269; 9 Bur. L. T. 141; 43 0. 1085; 8 L. B. 
RB. 517 (P. O. e * 
*Pege of 43 |, À,— 





MUHAMMAD SHAFIQ AHMAD Y, MUHAMMAD MUJTABA. 


95 
cannot be made to vary according to the 
classification of trusts which may be 
adoptedin different systems of law. The 
section does not affect substantive rights 
except in so far as it prescribes the 
manner in which they canbe enforced. If 
the provision for expending 6 pies per 
Tupee on good deeds and charity be ignored, 
the wagf with which we are concerned 
constitutes a trust for the benefit of the 
family of the mutawalli so long as any 
member of that family survives, and that 
trust is, in my opinion, a private trust 
even though the ultimate trust is for a 
charitable purpose. The situation appears 
to meto be similar to that which would 
arise if property were vested in & trustee 
upon trust for some named individual 
for his life and after his death upon trust, 
for a named public charity. Sucha trust 
so far as the individual tenant for life 
would be concerned, would be a purely 
taka trust in enforcing which he would 
e entitled to proceed in the ordinary 
way; although, if the trustee were wasting 
the corpus of the trust funds, the Ad- 
vocate-General (i. e., in these Provinces, the. 
Legal Remembrancer), or two members of 
the public with his consent in writing, 
might institute a suit under 5.92 of the 
Code of Oivil Procedure for the purpose of 
preserving the corpus of the trust funds, 
‘I now ‘turn to the second argu- 
ment put forward on behalf of the defend- 
ants, namely, thaf the direction to spend a 
1/32nd part df the income of the property on 
“good deeds and charity” makeg the wagf 
a public trust within the meaning of 
8. 92 of the Oivil Procedure *Code. The 
exact provisions of the wagfnema concern- 
ing charity are these:—'There is no de- 
dication of any defined portion of the 
income of the property to any benevolent 
or charitable purpose during the life of 
the wagif. He merely announces his in- 
tention “to spend such amount as he may 
think proper in the name of God.” After 
the death of the wagif it becomes the 
duty of the mutawalli to spend “according 
as he thinks proper, at least’ 6 pies per, 
rupee of the net income on good deeds and 
charity", and it is finally provided that “no 
outsider shall be entitled to benefit himselt" 
in the lifetime of the waqif or in the life- 
time of Mohammád Mujthba and his song 
as well as of his wife Musammat Mariyam 
Bibi “with the exception ef the fact that 
* the mutawalti may render help toany needy 
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person by way of charity out of the 
aforesaid amount”, that is, the 1/32nd part 
of the net income of the wagf property. 
The first comment which I wish to make 
on these provisions is that the amount to 
be spent in: accordance with them is ex- 
ceedingly small The income of the pro- 
perty at the date of the wagfnama was 
about Rs. 180 per month, trom which 
Rs. 70 per mensem would haveto,be de- 
ducted for interest at 1 per cent. per men- 
sem on a mortgage for Rs. 7,000 on the 
ahata, 80 that the sum which ought to be 
spent would be about Rs. 3-8 per month. 
The objects on which this small sum is 
to be spent are stated so vaguely, and the 
discretion allowed to the mutawalli is con- 
sequently so wide, that I greatly doubt 
whether there is any effectual dedication 
of any portion of the income to charity. 
All good deeds sre not necessarily charit- 
able in the legalsense. Thus, for instance, 
in Williams v. Kershaw (2) Lord Ootten- 
ham held that a gift “to benevolent, charit- 
able and religious purposes" was void, 
and this decision was quoted and applied 
by their Lordships of the Privy Council in 
Attorney-General for Néw Zealand v. Brown 
(3) where the legacy was for “such charit- 
able, benevolent, religious and educational 
institutione, societies and objects” as the 
trustees of the Will should select. It might, 
however, be said that in thiS case the 
words “good deeds" are merely used as 
a synonym for charitablé almsziving, and 
that, therefore, the fractign of the income 
with which l am dealing is to be devoted 
to the relief of *poverty. But, even if this 
were 80, thé powers which are given to 
the muiawalli in spending this small sum 
are so extensive as to "when" and "how" 
And "where" it is to be disbursed, that 
it would be impossible effectually to enforce 
this trust (if there be a trust) without 
gettlidg ascheme for the application of 
the money; and it seems to me that this 
is a thing that the wagif never contem- 
plated. ln my opinion, duking the deed as a 
whole, it amounts to this :—that.the wagif 
yished to ithpose a religious or moral duty 
upon the mutawalli to apend a 1/32nd part of 
the income on almegiving in sucha way 
as wquid be becoming to a pious Muham- 
madan in the position of the wagif, but 
that he just stopped Shért of imposing a 

(2) (1835) 6 OL. & F. 111; 7 E. R. 346. 

(9) (1917) A. 0. 8035 LJ. P.0.138; 18L. T, 
984; 33 T, L, R. 204. ° 
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legal duty to do 80; because the provisions 
of the wagfnama show that it was the 
intention of the wagif that as long as any 
member of the waqf's family was living 
the mutawalli should not be obliged to 
render accounts to any public authority. The 
fixing of a minimum amount for purposes 
of almsgiving appears to me to have been 
inserted in order to prevent quarrels among 
the members of the waqif's family concern- 
ing the amount which the mutawalli might 
properly spend on charity if he chose to 
do so. But even ifl am wrong in this, 
and if the deed be taken as imposing a 
charge on the property to the extent of 
3/32nd part of the income for charitable pur- 
poses, I do not think that this would have 
the effect of making the waqfa trust for 
& publie purpose of a charitable nature 
within the meaning of s. 92 of the Oivil 
Procedure Code. In the absence of any 
express &uthority on this question and none 
such has been cited in argument I think 
that I am entitled to rely on the analogy of 
certain cases which came before their 
Lordships of the Privy Council, before the 
Wagt Validating Act was passed, and in: 
which the question was whether the dedica- 
tion of a part of the income of waqf pro- 
perty to charity was or was not sutticient 
to support a,valid wagfof the whole where 
the bulk of the property was devoted to 
the maintenance of the waqif's family in 
perpetuity, with an ultimate remainder to 
charity if the family died out, In Mahomed 
Ahsanulla Chowdhry v. Amarchand Kundu 
(4) their Lordships, when discussing the 
effect of the wagfnama in that case, said 
"their Lordships cannot find that the deed 
imposes any obligation on the grantor’s 
male issye, oron any other person into 
«whose hands the property may come, to 
apply it to charitable uses except to the 
extent to which he (the wagif) had 
himself been accustomed to perform them 
For all that appears, there 
is no reason to suppose that the charitable 
uses would absorb more than a devout and 
wealthy Muhammadan’ gentleman might 
find it becoming to spend in that way.” 
Again in Mujib un- nissa v. Abdur Rahim 
(5) their’ Lordships observed that a wogf 
wil be valid “if the effect of the deed is 


(4) 17 O. 488; 17 I. A. 28; 5 Bar. P. Q, J. 476;°8 Ind, 
Deo. (x. &.) 81! (P. 0). ° 

(5) 33 A. 233; 281. A. 15; 50. W.N. 177; 11 M, 
L, 1.58; 8 Bon, L, R. lM; 7 Sar, P, O. d, f2 
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to give the property in substance to charit- 
able uses. it willnot be so if the effect 
13 to give the property in substance to the 
testator’s family”; and in Mohammad 
Munawar Aliv. Razia Bibi (0) it was held 
that where a provision for charity created 
8 mere charge of an inconsiderable amount 
on the profits of the estate there was no 
valid wagf. It is true that „in these three 
cases their Lordships were considering a 
question which has now been finally settled 
by the Waqf Validating Act, namely, whe- 
ther a waqf for the benefit of the waqif's 
family was or was not void if it created a 
perpetuity. But, as I have said, I think 
that [ am entitled to take them asa guide 
in determiniug whether the wayf before us 
is oris nota publictrust. The conditions 
of this wagf elmost exactly fit the testa 
which were applied by their Lordships in the 
thrse cases waich I have cited to determine 
the question whether there wasa charit- 
&ble trust or whether the waqf was a private 
trust. In the present casa there.was no 
obligation on the wagif himself to spend 
aay. particular sum on charity. Theamount 


_ to be speut by his successors is very small, 
7 both absolately and relatively to the total. 


amount of the income of the wagf, and the 
discretion given to the mutawall: ın spend- 
ing it is as wideas can possibly be; so 


that, asI have said, it would be practical-- 


ly impossible to control him in dispens- 
ing it. There is also the fact that, as has 
been proved in evidence, the wagif was in 
the habit of dispensing alms himself, and 
that, if I am right in the interpretation 
which I putupon the wagfnama, he mere- 
ly wished to provide for the continuance 
of this practice in his family as a moral 
or religious duty which he considered be- 
coming to a man of his religjon. I, there- 
fore, hold that the deed before us does not 
create a public wagf, and consequently 
it is unnecessary for me to discuss the 
effect of a line of decisions which were cited 
in argument beginning with Sajedur Raja 
Ohowdhuri v. Gour Mohun Das Baishnav 
(7). These decisions all deal with a dis- 
tinction between cases in which the public 
may sue to enforce a public trust and 
cases in which a private arty may sue 
to enforce his own rights ufder sucha 


*(8) 27 A. 320: 9 O. W. N. 625; 2 A. I. J. 515; 90, 
L. J. 178; °15 M, L. J. 261; 33 L A, 86; 8 Bar, P, Q. J, 
(88 (P.* O.). ; 

(0 240, 418; 12 Ind, Dao, (wa) 848, * 


«4 A 


MUHAMMAD SHAFIQ AHMAD V, MUHAMMAD MUJTABA. 


97 
trust, and with the effect of e, 539 of the 
old Civil Procedure Code, or of s. 92 of 
the present Code, upon such suits. This 
distinction was recognised by Benches of 
this Court in Muhammad Ibrahim Khan v. 
Ahmad Said Khan (8, Muhammad Abdul 
Majid Khan v. Ahmad Said Khan (9) and 
Puttu Lal v. Daya Nand (10), in which latter 
case it was held that 8.92 of the Code of 
Civil Procedure did not apply to a case 
where a plaintiff claimed a declaration of 
his right to act as a trustee of a temple 
under a deed of endowment in preference 
to the defendant who claimed a similar 
right. In the case before us the plaintiff 
admits that he is claiming to be appointed 
mutawalli in order to make certain of getting 
his 1/3rd share of the income of the waqf 
property which he says has been wrong- 
fuliy withheld from him by the first de- 
fendant, and that he wants to recover the 
property which has been sold, so that it 
might be argued on the analogy of the 
case to which I have just referred that, 
even if the wagf is a public wags, the 
plaintiff is seeking only to enforce his 
Private rights under it. But in view of 
Certain observations of their Lordships 
of the Privy Oouncil in Abdur Rahim 
v. Abu Mahomed _ Barkat Ali Shah (11) 
I am not certain how far this distinction 
between the enforcement of public and 
private rights can now be maintained 
where the relief sought is of one of the 
kinds enumerated in s. 92 of the Civil 
Procedure Oode. I, therefore, prefer to 
base my” judgment on the ground that 
the wagf with which we are concerned 
does not constitute a public’ trust. 


I now turn to the factS of the case 
and to the question whether the plaint- 
if is entitled to the relief which he 
seeks, namely, that he should be appointed 
mutawalli in place of the first defendant 
and that he should be given possession 
of the ahata sold by the first defendant 
to the second defendant. The plaintiff's 
claim that the-firat defendant should be 
deposed from tle mutawalliship is based 


e . 
(8) 6 Ind. Cas, 219; 32 A. 503; 7 A. L. J. 761. 
(8) 20 Ind. Oas. 37, 35 A. 459; 11 A. L. J. 673, 
10j 68 Ind. Cas. 786; 20 A. L. J. 712; & L R. 1922 
499; 44 A. *721. . 
(11)°108 Ind. Cae. 361; 32 O. W N. 483; LL. T. 40 
Oal. 19; 8 P. L. T. 65; A. L n P; "i 16;27L 
; 0 
? 


R. 
W. 839; 26*A. L. J. 404; 54 M, e 


Q. 010; 30 
Bom. L, R 14; 48 Q, Led, 99 ' Qj 1 


me 
db 
on two grounds, namely, that the first 
defendant. has not been paying to the 
plaintiff his proper share of the income 
of the wagf property, and that the first 
defendant sold the ahata when there was no 
necessity to do so. 

First, as to the plaintiffs allegations 
about the income, it appears that on the 
26th June, 1922, in a suit brought in 
the Court of the Munsif of Oawnpore 
by the plaintif against the first defend- 
ant, the plaintiff obtained a decree for 
Rs. 900 for arrears of income of the 
wagf property. The plaintiff, therefore, 
as regards the period covered by that 
decree, chose and obtained his remedy ; 
and it is hisown fault if he has not taken 
proper steps to execute it. In his 
evidence-in chief the plaintiff said that 
the income of the wagf property is about 
Rs, 250 a month; but he arrived at this 
figure without taking into account the 
interest which would have to be paid 
oo the mortgage for Rs. 7,000 on the 
ahata; and, oncros3-examination, he was 
obliged to admit that the income was 


from Rs. 170 to Rə. 180. The plaintiff's 


evidence shows that ‘he has not been 
as badly treated as he alleges. He ad- 
mits that of the two residential houses 
which form part of the wagf property 
he has possession of the entire eenana 
house and that he lives in it with his 
brother-in-law, Mohammad Hani? while 
defendant No. 1 is, or at the date of 
the suit was,in possession of the mardana 
house, He also admits that he Mas pos- 
Session of the upper floor of the line 
of shops which forms part of the waqf 
property, and.that he has one of the 
shops on the ground floor which has a 
letting value of Rs. 12 amonth. It seems 
that he also lete another of these shops 
at Hs. 15 a month. It, therefore, seems 
to me that the first defendant has not 
excluded.the plaintiff from the wagf pro- 
perty or deprived him of his 1/3rd share 
of the income. So that the plaintiff hag 
not made out any good ground for having 
the first defendant removed from the posi- 
tion of mutawalli, The dispute, if tltere 
is any substance in it, concerning the 
allocation of the income of the wagf 
is really merely a matter of aceotnt. 
The firstdefendant does not nów dispute 
ee nian es 4o 4 173rd share in 
& income o w or the-validi 
ofthe wags, ied STRA 
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As to the sale of the ahata this pro- 
perty, es I have already mentioned, was 
subject toa mortgage for Ra. 7,000 earry- 
ing interest at Re. 1 per cent, per mensem. 
and compoundable with three monthly 
rests, The mortgage was created by the 
waqif a short time before he executed 
the wagqfnama. Taking the income of 
the ahata at Rs. 80 a month, which seems. 
to be a liberal estimate, it was barely 
sufficient to keep down the interest on 
the mortgage and to keep the ahata in 
repair. The income of the rest of the 
property was insufficient to maintain the 
wagif's family, to clear off the morigage, 
and to complete the building of the row. 
of shops in the Meston Road which the” 
wagif and, after him, his family were 
bound to complete under the terms of’ 
@ contract with the Improvement Trust 
of Oawnpore. The plaintiff has contended’ 
that it would have been possible, instead 
of selling the ahata, to let it on a long 
lease at a low rent with a premium of 
about Rs. 12,000 which would have been 
sufficient to pay off the mortgage and 
to supply funds to complete the shops \ 
in Meston Road. But the evidence which 
he has produced inaupport of this con- 
tention is indecisive, and he has been 
unable to show that anyone would have 
been prepared to take the ahatia on such. 
terms. He has also produced evidence 
to show that the price fer which the 
ahata was seld, namely, Rs. 17,000 was 
below its true value. I am not inclined 
to agree with this. One of the plaintiff's 
witnesses who said that he had offered 
Rs. 20,000 admitted that his offer was 
based on & monthly rental of Rs. 100 
and that he would not pay as much if 
the rent were only Rs, 80. The price 
paid represented about 25 years’ purchase 
of the monthly rent, and my brother 
Banerji, who has had experience in these 
matters, considers that this would be a 
fair price for land of this kind in Oawn- 
pore, It should also be noted that de- 
fendant No, 2 who purchased the ahata 
would, under Muhammadan Law, be entitled 
to pre-empt it, if it were sold to any- 
body elfe; so that it might not be easy 
to find anotHer purchaser. There is also 
the fact that the plaintiff himbelf did 
everything he could to discourage oth 
persons from offering „to buy the ahata, . 
so that, if more, could have been obtained ; 
and was’ nok realised, it waa quite ag 


. l e 


* " . a 
a 
111 L OC. 1928 ANDLEY BROTHERS v, MRS, MCORBADY. 9b " 

much his fault as anybody else's. Of is that the plaintiff's appeal is dismissed 
the sum for which the ahata was sold, with costs. | 
Rs. 7,929 odd was required to pay off Appeal dismiss-d, 
the mortgage and a sum of Rs. 5,450 A.N. A, ; 
was required for completing the frontage - 
of the shops in the Meston Road which —— 
money has been so spent. The plaintiff : 
endeavoured to show that this sum was 
not necessary, and that &eertain amount 
of the work which the first defendant says 


was done by him had really been done LAHORE HIGH COURT. 

or the materials for it had Bee procured, First OrviL Appeau No. 1778 or 1926. 

by the wagif in his lifetime. The cost January 25, 1928. 

of completing the frontage of the shops Present :—Mr. Justice Tek Ohand and 
has been estimated by Mr, Roland Price Mr. Justice Bhide, 

who was the Chief Engineer of the Oawn- Masses. ANDLEY BROTHERS—DEFBNDANTS 
pore Improvement Trust, at Rs 5,450. —APPRELLANTS 

The first defendant has filed a consider- versus 

able number of accounts in support of Mes. K. M. MOOREADY—Prarntirr— 
his contenticn that this sum was needed "m RasPONDENT. . 

and was speat, but I think that itis unneces- , Drincipal and agent—Agent employed to bring about 


sary to go into the details of these unts, transaction—Right to commission—Causa causans et ° 


: : : E non remota spectatur—Quantum meruit, doctrine of— 
as I agree with the trial Judge in think- Appeal—Party’s right to change his case in appeal. 


ing that Mr. Roland Price's estimate is It is a well-established principle of law that 
reliable. The fact, therefore, emerges where a person has been employed as an agent to 


; h bring about a transaction on behalf of his princi- 
that it would have been uneconomical pal, he is entitled to have his remguneration only if 
- not to pay off the mortgage of Rs.7,000 ‘the transaction in question is the direct consequ- 


on the ahata; that there was no wayin ence Eid Beene) a e wen erect Bos hs 

; T : immediate cause o e tr ion but ıt must be 

is poe e elke ae vM SUA peia shown that it was brought about as the direct 
? 


í ` result of his intervention. It is not sufficient for 
& sum of over Rs. 5,000 was required the agent to show that it would not have been 


for completing the frontage ofthe shops entered into but for hisservices, if it resulted there- 
on the Meston Road. There was, therefore, om only as a casual or remote consequence. [p. 104, 


col. 2.] * 
necessity ior the sale ef the ahata to ren v. Chandler (1), Gibson v. Crick (2), Burton v. 


the extent of over Rs. 13,000, and a Hughes (3), td Taylor (4)and Jordan v. Ram 
further sum was required for completing Chandra Gupta (5), referred to 
the upper story of these shops. I, there- When” a transaction has been brought about b 


E the agent for fis principal, he is entitled to 
fore, think that there was & substantial commussion and there is no question of paying the 
necessity for the sale, sufficient to justify agent in quantum merutt merely because the trans- 


it in the absence of evidence to show potion tell FROGER cep era or eee princi- 
3 no bene rom 1 cai. 1. e 

that any smaller portion of the wadi er Dens is not entitled to Sp up d dk ak 

property could have been sold, As their variance with his pleadings in the trial Coyrt for 
ordships of the Privy Council have the first time in appeal. [p. 103, col. 1.] 

pointed out in several recent cases, & First appeal from a decree of the Senior 

gale may be supported on the ground Subordinate Judge, Delhi, dated the llth 

of necessity although necessity cannot be June, 1926. : l 

proved for the whole of the amount of Lala Moti Sagar, R. B. and Lala Kishen 

the purchase-money, It is true that the Dyal, for the Appellants. 

first defendant should have taken the Messrs. Bhawani Prashad and Nanwan 

precaution of obtaining the sanction of Mgl, for the Respondent, 

the Oourt forthe sale; Wat such sanction s JUDGMENT, " 

can be given retrospectively if ° necessity Tek Chand, J.—This appeal and 

is proved, end as I am in favour of Civil Appeal No. 2563 of 1926 arise out of 
iving retrospective sanction to this sale, a suit which was instituted .in forma 

Ki would dismiss the plaintiff's appeal with pauperis by Mis. K. McOready against the 

costs, ° . firm of Messrs. Andley Brothers, Coal Mer- 
Banerji, J.—I concun chants; Delhi, for recovery of Rs, 8,300 a 
By the Gourt.—Tieorder of the Gourt remuneration for*work done by her for thq |. 
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‘defendants as their commission agent in 
secaring for them: 

(a) a contract for the purchase of 12,(00 
tonsoí coal from Kantapahari Colliery of 
the North West Angrapathra Coal Com- 
pany, Behar, in December 1921, and 

(b) an order from the Superintending 
Engineer, 2nd Oircle, Raisina, Delhi, for the 
supply of 10,000 tons of coal, on the 26th 
September, 1922. 

A sum of Rs. 2,000 was claimed as com- 
mission at 4 annas per ton for the first of 
these transactions and Rs. 5,000 at 8 annas 
per ton for the second. To these items was 
added Rs. 90 as interest at 74 per cent. 
making up a total of Rs. 8,900. 

The defendants pleaded that the plaintiff 
was not entitledto any commission on either 
transaction but the learned Subordinate 
Judge upheld the plaintifi’s claim for 
Rs. 341-40n account of (a) and Rs. 5,000 
on account of (b) or Rs, 5,341.4 in all, and 
‘deducting Rs. 125 ashaving been already 
paid by the defendants to the plaintiff he 
passed à decree in her favour for Re. 5,216.4. 
Both parties have filed cross appeals, the 
ou prayigg that the decretal amount 

e enhanced to the full sum claimed in 
the plaint andthe defendants urging that 
the plaintifi's suit be dismissed in toto. It 
will be convenient to deal with the two 
claims separately. 

.. As already stated the first claim for 
Rs. 3,000 is based on the allegation*that in 
December 1921 the plaintiff, at the request 
of the defendants, secured fof them a con- 
‘tract for the purchase of 12,000 tons of 
coal from Kantapahari Oollióry and that 
‘she was entitletl to cemmission thereon at 
‘the stipulated rate of 4 annas per ton. The 
e contract between the defendantsand the Ool- 
liery is evidenced by the bought and sold 
‘noteg, Exs. D-6 and O-1 printed at pages 9 
And 20 of the supplementary paper-book. 
In the lovrer Court the defendants admitted 
having entered into this contract but denied 
that it was brought about by the plaintiff, 
The learned Subordinate Judge, however, 
held it proved on the record that the con- 
tract had been secured for the defendants 
by the plaintiff, who had acted as their 
comraission agent in the transaction. This 
finding has not been challenged before us 
by Mr. Mot» Sagar, who admits that the 
plaintiff acted as their agent and ts entitled 
to commission at 4 annas a ton. ‘The dispute 
as to this claim is now confined to thesimple 

Gneation, whether under the terma of the 
ee . 
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agency the plaintiff was, as claimed by her, 
entitled to commission on the total quantity 
agreed to be sold by the Colliery to the 
defendants or, as held by the learned Sub- 
ordinate Judge, on the quantity actually 
supplied to the defendants. Both parties 
are agreed that the conditions of agency are 
contained inthe letter Ex. P-1 written by 
defendants to the plaintiff on the 8th of 
December, 1921, which is printed at page 11 
of the supplementary paper-book and which 
runs as follows:— 


“Delhi, 8th December, 1921, 
My dear Mrs. McOready. 
I promise to give you 4 annas a ton if I 
will geta contract of Kantapahari Colliery 


of North West AngarpathraOoal Oo.through . 


you. Your duty will be to see some 3 or 4 
wagons of this coal at Subzimandi station 
and to keep a little sample with you of this 
coal, Ourcontract with Kantapahbari will 
be of first class steam and slack coal end if 
I find the coal inferior or water mark or if 
there will be slack in steam wagon or steem 
in slack wagon then 1 shall show thatccal 
and the wagon to you and you shall have 
to get the mattersettled with the Managing 
Agents of the above Colliery. 
Kindly confirm and oblige. 
Yours sincerely, 
(Sd). C. B. Mathur.” 


It is conceded by the plaintiii’s learned 
Oounsel that this letter does not state in 
clear and expligit terms whether commission 
at the rate of 4 annas per ton was payable 
on the 12,000 tons of coal contracted for or 
whether it was to be paid on the quantity 
actually despatched by the Oolliery to the 
defendants. He contends, however, that it 
was understood at the time that the plaint- 
if's duty would end the moment she suc- 
ceeded in securing the contract for the 
defendants from the Oolliery and that on a 
binding agreement of sale and purchase 
being, enteredinto between them, commis- 
sion at the rate of i annas per ton on the 
quantity contracted for would be paid to 
her, irrespective of the fact whether the 
Oolliery supplied the whole of any part of 
itto the defendants. The defendants, on 
the otherband, dehy that there was any such 
understanding'and urge that it is one of 
the incidents of coal trade, that in the 
absence of a contract to the contrary, com- 
mission is payable on the,quantity actually 
despatched. In support of their contention 
they have ied evidemoo.to prova that cons 
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tracts of agency like the one embodied in 
Ex. P-L are always understood by coal 
merchants to mean that commission is pay- 
able after the Golliery has executed the 
contract and is paid on the quantity actual- 
ly despatched. Oounsel for the plaintiff has 
argued that this evidence was not legally 
admissible, but after hearing him at length 
lam of opinion that this contention is 
devoid of all force, It is conceded, as 
already stated, that the letter Ex. P-lis 
silent on the point, and this being so, pro- 
viso 5 tos. 92 ofthe Indian Evidence Act 
applies, under which any usage or custom 
by which incidents not expressly mentioned 
in any contract or usually annexed to con- 
tracts of that description may be proved pro- 
vided that the annexing of such incidents 
would not be repugnant to, or inconsistent 
with, the express terms of the contract. 
I hold, therefore, that the evidence relied 
on by the lower Court waslegally admis- 
sible. Both Mr. Mukerji (D. W. No. 3) who 
is described as a Colliery owner and coal 
merchant, Delhi, and Mr. Grant Goven (D. 
."W. No. 4) who has experience of coal busi- 
ness, have deposed that in contracta relat- 
ing to purchase of coal from collieries the 
agent gets commission on actual deliveries 
&nd not upon the quantity contracted for, 
It is significant that Mr. Mukerji was not 
cross-examined at all on this point and Mr. 
Grant Goven in cross-examination em- 
phasised what he had stated ip his examina- 
tion-in-chief, that in the absence of a 
special contract to the contrary the omis- 
sion was payable on the actual supply after 
the order had been executed. The plaintiff 
led no evidence, beyond her own statement 
on the point and she admitted that she had 
not aeted as commission agent in any other 
transaction. Further light on the matter 
is thrown by the correspondence that pass- 
ed between the parties and Mr. Oarapiet 
the proprietor of the Kantapahari Colliery 
all of whom seem to have understood the 
contract to mean that commission was pay- 
able on the quantity despatched by the 
Oolliery. This is fully borne out by Exs. P 3, 
P-5, P-15 and O-2 which thelower Court has 
discussed at length in its judgment at 
pages 35 and 36 of the paper-book and 
which P need not reproduce here. There 
is also the significant fact that if the 
plaintiffs contention were correct Ra. 3,000 
had become payablé to heron the comple- 
tion of the contract betw&en the Colliery 
and the defendants in December 1921, but 
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she never made any demand for this amount 
until the suit was instituted. All that she 
hasbeen found to have received ‘is Rs. 125 
in two instalments on the 25th and 26th 
of January, 1922, and on each occasion she 
executed a receipt describing the item ‘as 
having been received “in advance of coal.” 
Her Counsel is unable to explain why the 
words ‘in advance” were used, if the Rs, 3,000 
were actually due at the time, Again, we 
find the plaintiff writing to Mr. Oarapiet 
several months later asking him to recover 


from the defendants the amount 
of her commission as he was “the 
best person to’ know the number of 


wagons supplied”. Farther, it is admitted 
that in those days, there was a shortage of 
wagons and it isnot likely that the defend- 
ants would have agreed to pay commission 
on the quantity contracted for, when if was 
possible that a very small portion of it 
would be actually despatched for delivery 
to them. In my judgment, the lower Court 
has come to & eorrect conclusion in ‘holding 
that the commission of 4 annas per ton was 
payable to the plaintiff on the quantity 
actually despatched and J would accordingly 
affirm its finding on issue No. 1. 

The next question to be decided is how 
much coal was in fact despatched by the 
colliery to the defendants. The plaintiff 
has led no evidence whatsoever on this 
point. Mr. Carapiet, the colliery proprietor, 
was examined by interrogatories but no 
effort was made to ascertain from him as 
to how many wagons he had despatched. 
The defendants had clearly pleaded in 
their written statemenf that 1,365 tons only 
had been supplied to them., This allegation 
was not specifically denied in the replica- 
tion as it should have been under O. VIII, 
r. 5, Oivil Procedure Code. At the frial, 
Chand Bahadur, a member of the defend- 
ants’ firm stated on oath that 1365 tons only 
had been raceived by them in exgcution of 
the contract in question, and this was not 
contradicted by anything on the record. I 
agree, therefore, with the lower Oourt on 
this point also ånd hold that the amount 
due tò the pldintif in this account was 
Rs. 341-4. The defendants had pleaded. that 
as against this item the plaintiff had been 
actually paid Rs. 412-8. But theJower Court 
has found payment to the extent of Rs. 125 
only as proved. . This finding has been chal- 
lenged by Mr. Moti Sagar, but, after 
hearing him, I am of opifiion that the adgi- 
tional gum was received on aecouné of the 
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travelling expenses of the plaintiff's husband 

who had gone to thecolliery at the 
defendants’ request. The result is that 
as regards claim (a) both the appeal 
and the cross-appeal should be dismissed 
and the decision of the lower Court allowing 
the plaintiff R5. 216 only affirmed. 

I shall now deal with claim (b). The 
plaintiff alleges that in February, 1922, she 
was appointed by the defendants as agent 
to secure orders for sale of coal, it being 
agreed that she would be given commission 
at8 annas a ton and that accordingly on the 
26th September, 1922, she secured for them 
an order for 10,000 tons of coal from the 
Superintending Engineer, 2nd Circle, Rai- 
sina Delhi. 

The defendants pleaded :— 

(a) that there was no completed contract 
of agency to secure orders; 

(b) that no order from the Superintending 
Engineer was in fact secured for the defend- 
ants by the plaintiff; 

(e) that the defendants themselves enter- 
ed inte an &greement to sell 10,000 tons 
of coal te ceştain contractors who were 
working under the Superintending Engi- 
neer but that the plaintiff had nothing to do 
with the contract and is not entitled to any 
commission on it; 

(d) especially as this contract was 
subsequently cancelled by the contractors. 

Taking these points seriatim the first 
question to be decided is whether there 
was a completed contract of agency and if 
so what were its terms. Inthe plaint the 
plaintiff specifically stated that the terms 
of the agency were cqntained in the defend- 
ants’ letter Ex. P-3, dated 24th February, 
1922, which is “printed at page 49 of the 
paper-book. In thisletter the defendants 
offered to employ the plaintiff as theircom- 
mission agent for securing orders of coal 
from Belhi mills, factories, hotels and hos- 
pitals, etc., and to pay her eight annas per 
ton as commission ''provided she agreed not 
to work for any other coal merchants in 
Delhi forat least two years or on behalf of 
someother person." The plaintif replied 
the next day by Ex. D-5 making a cotinter- 
offer, and stating that she would bewilling to 
take up theagency if the defendants were 
agreeable to the following terms: ; 

No. 1. Annas 8 per ton of coal. 

No. 2. Oash to be paid bx yau on receival 
of each and every order. : 

No. 3. I will be à free agent and will do 
my best to secure you a$ many orgers as 
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possible and as longasI amin Delhi only 
If agreeable to my terms please send me 
the prices of the coal ete, 

No reply tothis letter was sent by the 
defendants in writing and it is contended 
on their behalf that an offer and acounter- 
offer were made, neither of which was 
accepted by the opposite party and the ne~ 

otiations did not materialise into a contract. 

he plaintiff's case as put before us is, 
that the terms contained in her letter 
Ex. D-5 were verbally accepted by Oband’ 
Bahadur of the defendants’ firm. Ohand 
Bahadur denied this but the lower Court 
has rejected his denial and has found that 
the plaintiff was appointed agent on the 
conditions given in Hx. D-5. Mr. Moti Sagar 
has attacked this finding mainly on the 
ground that in the plaint the plaintiff had 
based her claim on Ex. P-3 and the lower 
Oourt ought not to have set up a new case 
for her. Itis true that inthe plaint no’ 
reference was made to Ex. D-5 but it was 
specifically mentioned by the plaintiff in her 
statement dated 6th December before the. 
issues were framed. Both Counsel are now 
agreed that the defendants’ proposal in 
Ex. P-3 was not accepted by the plaintiff 
and that theterms contained in Ex, D. 5 
must be regarded asa counter-offer. Mr, 
Moti Sagar contends that this offer was 
never accepted orally by the defendants, 
It is, no doubt, true that the only direct evi- 
dence in support of the alleged oral Becept-. 
ance is that of the plaintiff herself'and 
that Ohand Bahadur defendant has denied 
this on oath. But support is lent to the 
plaintiff's statement by the fact that she 
actually canvassed various persons for the 
defendants and in Ex, P-4 they themselves’ 
described her as their agent and it is 
admitted that she wrote Ex. P. W-2/A 
on their behalf. This is also clear from 
the evidence of Mr. Fuller, Manager of the' 
Delhi Tramway Company. I must, there- 
fore,” hold in agreement with the lower' 
Oourt that the plaintiff's statement on this’ 
point should be accepted and ii must be’ 
held that she had been apjointed as the: 
commission agent of the defendants on 
terms embodied “in Ex. D 5, according to’ 
which she wás to be paid commission at 
the rate of 8 annas per ton "on receival of 
each and every order." A 

This brings us to the, real point in con- 
troversy whether the plaintiff has sueceed- . 
edin proving thatan order for 10,000 tons 
was. secured by hey for the defendant trom’ 
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the Superintending Engineer, 2nd Cirle, 
Raising, Delhi on the 26th September, 1937. 
Thelower Oourt has given & fnding in 
favour of the plaintiff but after a careful 
examination of the materials on the record 
and the arguments addressed to us by both 
Counsel, I feel constrained to disagree with 
it. To begin with, it must be noted that 
the plaintif came into Court alleging that 
the order in question had been secured b 
her for the defendants from the Bi anten d 
ing Engineer, In other words her case, as die- 
closed in the plaint, was that the Superin- 
tending Engineer had agreed to buy himself 
10,000 tons of coal. But there is nota scin- 
tilla of evidence on the record to show that 
thie was so and this position was practically 
abandoned by her Counselin his arguments, 
It is now admitted that the contractors and 
not the Superintending Engineer had 
agreed to buy from the defendants, but it 
is urged that the latter could not have bought 
in the market, without the permission of 
the Superintending Engineer, and as such 
permission was secured to them by the 
< plaintiff she is entitled to be paid commis- 
sion at the stipulated rate of 8 annas per ton. 
In my opinion the plaintiff cannot be allowed 
to shift her ground in this manner and to 
setup a case wholly different from that 
given in the pleint, where she alleged that 
the order was given by the Superintending 
Engineer himself. This allegation was 
specifically denied by the defendants in 
the jawab-i-dawa but the plaintiff reiterat- 
ed itin her replication as wellas in her 
statement before the issues recorded on 
the 6th of December, 1924. Accordingly 
the issues framed related to the contract for 
the supply of coal to the Superintending 
Engineer, 2nd Oircle, Raisina, and the 
defendants had no opportunity of meeting 
the case as nowset up. The claim muat, 
therefore, fail on the short ground that it 
has not been proved that any order had 
been actually placed with the dafendanta by 
the Superintending Engineer or any other 
officer on behalf of Government. 

I do not want, however, to rest my deci- 
sion on this’ technical ground, as I am of 
opinion that the materials on the record 
wholly fall short of proving «he case, as 
put forward by the lower Court in its judg- 
ment and as explained to us by the plaiat- 
ifs learned Counsel. It may be stated at 
the -outset that on the present record it 
cannot bassid definitely when and on what 
terms the agreement between»the contrac- 
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tors and the defendants was enterad into. 
Secondly, it has not been proved that the 
contractors could not buy coal from mer- 
chants other than those named by the Super- 
intending Eagineer. Mr, Rouse, the Super- 
intending Engineer, was examined as a 
witness but no question was put to him in 
respect of this matter nor’ was he asked 
ifhe had directed the contractors to buy 
from the defendanta alone. On the other 
hand, one of the contractors Sardar Sobha 
Singh deposed that they did not receive 
any suggestion or hint from Mr. Rouse 
desiring them to purchase coal from the 
defendants. He stated that he and the other 
contractors entered into the contract 
with the defendants without the interven- 
tion of anybody. 

In this connection the lower Court has 


relied principally upon Exe. P. W-2/A . 


and Ex. P-7, and the plaintiff's Counsel has 
laid great stress on them. The first of 
these is a letter written on the 15th of 
December, 1922, by the plaintiff on behalf 
of the defendants to Mr. Rouse in which 
she stated that the defendant firm would 
be prepared to enter intoea contract with 
him for supply of 10,000 tons of slack coal 
of different qualities at Rs. 7, Rs, 8 8 and 
Rs, 9.8 per ton. In reply to this letter Mr. 
Rouse on the 26th of September, 1922, wrote 
to the defendants as follows:— 

(Ex. P.-7) 2 

"Ie reply to your letter of the 15th Sep- 
tember bed to inform you that f hare 
placed all the orders for slack coal that are 
necessary, I have, however given the contrac- 
tora of our*brick fields permission to order 
10,000 tons of first class ceal for use in their 
kilns in addition to our Government supply 
and they have been informed that I havan 
objection to their placing an order with 
your firm if they wish to do go,” 

It is contended on behalf of the plaintiff 
that this letter was tantamount to an order 
by Mr. Rouse to the contractorg to buy from 
the defendants, and in accordance with it 
they agreed to purchase this quantity from 
the defendants. In myopinion this letter, 
instead of supporting the case for the 
plaintiff, absdlutely negatives it. Mr. Rouse 
stated clearly in it that so far as he wag 
concerned he had already bought the full 
quaatity of slack coal which he required 
and had no orders to place with the defend-- 
anle, Allethet he did was merely to sug- 
gest to the contractors to buy 10,000 tons 
from the defendants iF they wished to do soz’ 

e . 
e 
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itis obvious that in these circumstances 
the representation made by Mr. Rouse by 
the plaintiff on behalf of the defendants 
cannot be said to be the direct cause of 
the contrast of the ‘contractors with the 
defendants, especially when the actual terms 
of that contract are not known to us and 
all that we know about itis that they had 
agreed to buy at Re. 8 per ton, which is not 
one of the rates mentioned in the plaintiff's 
letter to Mr. Rouse. 


The learned Counsel for the plaintiff has 
further relied upon aletter Ex. P. W. 2/F 
(printed at page 69 of the paper-book) by 
Mr. Rouse presumably to his Executive 
Engineer. This letter has not been proved 
and cannot be referred to as evidence. Mr, 
Rouse wasin the witness-box but the letter 
was not put to him. Even ifit be assumed, 


. that the letter is, admissible, it is of no 


assistance to the plaintiff, having been 
written on 23rd of February, 1923, 
about five months after the plaintiff 


wrote to Mr. Rouse. Reliance has further 
been placed upon Ex, P. W-2/A (print- 
ed at page 64) written by the defendants to 
the Executive "Engineer informing him 
that they had received information from 
the contractors of the brick kilns, Raisina 
Delhi, to send the Railway receipts for 
10,000 tons slack coal together with their 
bills to him for payment and asking him 
to confirm this arrangement. ‘This letter 
was forwarded by the Executive Engineer 
to Mr. Rouse with the following endorse- 
ment:— * 

"The only arrangement in | connéction 
with this coal we agreed to was that 
they could consign ike coal to me. We 
never agreed to pay their bills for the coal, 
gm I correct? 


. (Sd.) BISHEN NINGE, 
Executive Engineer, 
21-11-22," 


On this Mt. Rouse wrote as follows:— 
“The contractors must pay their own 
bills. We have had quite enough trouble over 
this arrangement of theirs." ° 
Accordingly a reply was sehtto the ‘des 
fendanfs to the effect that they could send 
the Railway receipt to the Executive En- 
ineer but mugt pay the bills themselves: 
cannot see how this correspondences helps 
the plaintif in any way. ,. e. : 
The -learned Subordinate Judge, has 
held that the plaintiff, acting asthe de- 
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fendant's agent, approached Mr. Rouse to 
buy coal from them, but he, instead of 
buying it himself, told the contractors who 
were working under him tha: they might, 
if they liked, buy from the defendants and 
this wasa “dignified hint froma superior 
officer to patronize the defendants’ firm.” 
He thought that on these facts the plaintiff is 
entitled to be paid commission at8 annas 
per ton. Iam, however, ef opinion that in 
coming to this conclusion, the learned 
Judge has ignored the well-established 
principle of law that where a person has 
been employed as an agent to bring about 
a transaction on behalf of his principal, 
he is entitled to have his remuneration only 
if the transaction in question is the direct 
consequence of his agency: see Bray v. 
Chandler (1) and Gibson v. Crick (2). It 
need not necessarily be the immediate cause 
of the transaction, but it must be shown 
that it was brought about as the direct 
result ofhis intervention: Burton v Hughes 
(3). Itis not sufficient for the egent to 
show that it would not have heen entered 
into but for his services, if it resulted there- 
from only as a casual or remote conge- 
quence: Tribe v. Taylor (4) and Jordan v. 
Ram Chandra Gupta (5) To such cases the 
maxim causa causana et non remota spectatur 
(the direct and not the remote cause of 
an event ia to be regarded) is applicable, 
For the foregoing reasona I feel bound 
to disagree with thelower Court on this 
point and holdethat the plaintiff is not 
entitled to any commission on claim (b). 
In view of this finding itis not necessary 
for me to discuss at length the additional 
argument put forward by Mr. Moti Sagar, 
that even if the order in question was 
secured tothe defendants by tbe plaintiff, 
she is not entitled to the full smount of 
commission claimed, as afters small 
quantity of coal had been supplied to Sobha 
Singh, etc, the contract between them 
and the defendants was cancelled snd on 
the principle of quantum meruit the plaint- 
if should have been paid on he quantity 
supplied. Itis sufficient to gay, that, in 
my opinion, this contention is devoid of 
all force, and had J found in favour of 


(1) (1856) 107 R. Ra 419; 18 O B 718; 27 L. T, (o. s.) 
185; 4 W. R. 597; 139 E. R. 1553 e 


à (1862) 31 L. J. Ex 304; 1H & O. 142; 6 L.T. 
39%; 10 W. R. 525; 158 E. R. 835, 2 F. & F. 768;130 . 
R.R 425. . 

(3) (1885) 1T.L.R 207. è : 

(4) (1876) 10. P. D. 505. 


(3) 8 O. W. N*631. R 
LA p . 
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‘the plaintiff on merits, I would have had 
no hesitation in rejecting this last argu- 
ment ofthe defendants’ learned Counsel. 
In the agreement between the plaintiff 
‘and defendants as embodied in Ex. P-5 
it isspecifically stated that she would get 
commission at the rate of 8 annasper ton on 
the “receival of each and every order." 
In face of this express termit this agree- 
ment, there is no question of paying the 
agent in quantum meruit on her services 
and she could not be deprived of her com- 
mission merely because the transaction 
by her fell through subsequently or that 
‘the principal derived no benefit from it. 
Reference may in this connection be made 
to the recent ease of Howard Houlder & 
Partners, Ltd. v. Manx Isles Steamship Co., 
(6) and the authorities cited therein. The 
claim relating to (6) has, however, failed 
on the merits andI need not discuss this 
point further. : 

The result is that the plaintiff is entitled 
to a decree forthesum of Rs. 216 only. 
Accordingly I would accept Appeal No. 1778 
0f^1926 and dismiss Appeal No. 2563 of 

. 1926 and in lieu of the decree passed by 
the lower Court, pass a decree in favour 
ofthe plaintifffor Rs. 216. Having regard 
to all the circumstances of the case I would 
leave the partiesto bear their own costs 
in both the Courts. 

Bhide, J.—I concur. 

R. L. Decree modified 

(5) (1923) 1 K. B. 110;92 L. J. K. B*233. 128 L.T. 
347; 28 Com. Cas. 15; 6$ S. J. 682, 38 T. L. R. 757. 


RANGOON HIGH COURT. 
First OrviL ArresaL No. 207 or 1927. 
March 12 1928. 
Present:—Justice Sir Benjamin Herbert 
Heald, Kr, and Mr. Justice Maung Ba. 
MAUNG YE AND oTHBRS—DZEFENDANTS— 


APPELLANTS 
versus 
M. A. B. FIRM AND OTHERS -PLAINTIFFS 
— RESPONDENTS. s 


Transfer of Property Act (IV of 1882), ss. 6 (h) (3), 
78—Contrac? Act (IX of 1872), s. 2$—0O4lL grants of 
Burma—Conditwn agawnst transfer without certifi- 
cate of approval and report of transfer—Failure to 
obtain certificate and repart before transfer—Valrd- 
Hy Aai teansfer—Priority of transferees. 

ere a grant by the Governmént of the right to 
win earth-oil conta a condition that the grantee 
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shall not alienate or transfer his rights except to 
such persons as shall hold a certificate of approval 
and that every transfer shall be reported to the 
authorities, and a grantee executed a mortgage of 
his rights before obtaining a certificate of approval 
and without making a report: 

Held, (1) that the mortgage wasnot void either 
under 8.6 (h) (3) of the Transfer of Property Act 
or under s, 23 of the Contract Act; 

(2) that the failure to make the report did not 
constitute ‘gross neglect’ within the meaning of s. 78 
of the Transfer of Property Act entailing forfeiture 
of the mortgagee’s right of priority against a sub- 
sequent mortgagee. : 

First appeal against the judgment of 
the District Court, Magwe, in Civil 
Regular No. 3 of 1926. 

Messrs. Kyaw Din and K. C. Bose, for the 
Appellants. 

Messrs, Aiyangar and Maung Pu, for the 
Respondents, 


JUDGMENT. 

Heald, J.—The M.A. 8, Chetty firm, 
by its agent Letchumanan, sued the first 
three appellants to recover Rs. 22,660 with 
further interest ona mortgage-bond, and 
joined a number of subsequent transferees 
of the mortgaged preperty. eè 

Almost every imaginable defence was 
raised, such as denial of execution, want of 
consideration, fraud, defective registration, 
material alteration, incapacity of mortgagee, 
novation and loss of priority by gross 
neglect, but the District Court rejected all 
these defencesand saying that the defendants 
were people who resisted their obligations 
by all means, fair or unfair, including 
perjury, gave the Chetty the usual prelimi- 
nary mortgage«decree. 

The executants of fhe mortgage-deed 
and one of the subsequent mortgagees of 
some of the mortgaged properties appeal, 
and another subsequent mortgagee who 
was joined in the appeal asa respondent 
has applied to be allowed to join as an ap- 
pellant and has been heard asan appellant, 

The grounds of the appeal are that the 
mortgage-deed was not proved according 
to law, that it had been fraudulently 
altered, that at the time of the mortgage 
the M. A. 8. firm tid not hold a “ certificate 
of approval” and was, therefore, debarred 
from holding a mortgage over oil wells, 
and that, by reason of its gross neglect 
in fajling to get the mortgage recorded 
at the Office of the Warden of .the Oil- 
Fields, it had Job priority in respect of its 
mortgage. 

At the hearing in this Court the first 
two of these grounds, which were obviously 
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untenable, were abandoned and only the 
other two were argued. 

The suggestion that the mortgage was 
invalid because the mortgagee had no 
‘‘gertificate of approval" at the time when 
he took the mortgage is clearly unsustain- 
able. A certificate of approval was in fact 
granted to the M. A.S. Ohettyar firm in 
the name of its agent Kuttayan in May 1924 
and since that date there can be no doubt of 
the firm's capacity to hold themortgage. 
Thera seems to be no legal basis for the 
suggestion that a mortgage made in favour 
of a mortgagee who did not hold s 
. certificate of approval atthe time when the 
mortgage was made is void ab initio, 
Grants of the right to win earth-oil are made 
by the Local Government in accordance 
with rules made by the Governor-General 
in Oouncil and sanctioned by the Secretary 
of State in Oouncil, and so far as sites 
(like the present sites) in the Twingon and 
Beme Reserves at Yenangyaung are concern- 
ed, under Executive Instructions issued by 
the Local Government itself, Those Exe- 
cutive Instructions provide a form of 
grant of the right to win earth-oil and some 
ofthe conditions of those grants are that 
every transfer of the right shall be reported 
tothe Warden by the transferee, that the 
grantee sball not alienate or transfer hie 
rights except to such person as shall hold a 
certificate of approval, and that if he is 
guilty of a breach of the latter condition 
the Local Government may forthwith revoke 
the grant and take possession of the site, 
The transferee's failure to geport transfers 
to the Warden is punishable with fine 
under statutory rales framed under the 
Burma Oil-Fields Act. It is suggested that 
because it iga condition of the grant that 
the grantee shall not transfer to a person 
wo does not hold a certificate of approval 
a person who does not hold such a 
certificate must be regarded as “a person 
legally ‘disqualified to baa transferee” 
within the meaning of 8.6 (h) (3) of the 
Transfer of Property Act and that, therefore, 
the transfer was void abinitio and could 
not be validated by the subsequent removal 
of the disquzlifieation. I know of no 
authority which supports the contention 
that because a clause in a grant prohibits a 
transfer tò a person who does not hold a 
certain certificate, the person who does not 
hold the certificate i$'"le&ally disqualified 
to be a transferee," and I do ‘not think 
that Any such meaning wasintended when 

e 
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the words "legally disqualified " were used: 
I would, therefore, hold that s.6 (A) (3) of 
the Transfer of Property Act has no applica- 
tion to the case and that there is no basis 
for the suggestion that the mortgage was 
void because the M. AS. firm had no 
certificate at the time when it took the 
mortgage. For similar reasons I would 
hold thats, 23 of the Contract Act has no 
application. 

The only other point taken in appeal is 
that because the M. A. S. firm did not report 
the transfer to the Warden he was guilty 
of “gross neglect" within the meaning of 
8. 78 of the Transfer of Property Act and, 
therefore, loses his priority. The mortgage- 
bond in the firm’s favour was duly register- 
ed and no authority for the proposition 
that failure to report to the Warden ought 
to be regarded as "gross neglect" has been 
cited. Ihave no hesitation in holding i 
the circumstances of this case thatit di 
not amountto “gross neglect " and did not 
involve any forfeiture of priority. 

These being the only points raised in the 
appeal, I would dismiss the appeal with 
costs, making the A. L.M Ohettyar firm. 
jointly liable for the M. A. 8. firm'8 costs in ` 
this Court. 

Maung Ba, J.—I concur. 

A, N. A. Appeal dismissed. 





OUDH CHIEF COURT. 
Bacoup Orvit APPRAL No. 415 or 1927. 
April 12, 1928, 
Present:—Mr. Justice Raza and 
Mr. Justice Nanavutty. 
GANGA DAYAL AND oTAES8—DEPENDANTS 


— APPELLANTS 
versus 
B. MATHURA PRASAD AND OTHERS— 
$ PLAINTIFFS— RESPONDENTE, 


Lwmitation Act (IX of 1908), Sch. I, Art. 189— 
Sui to recover money due under deed of further 
charge— Lamatation —Provwion for payment of amount 
on redemption, effect of. ° 

‘The period of limitation for a suit to recover the 
amount due under a deed of further charge which 
provides that, if the mortgagor fails to pay the 
amount within a stipula period, the amount 
shall be paid on redemption of the original mort- 
gage, does not begin to run before redemption is 
claimed by the mortgagee. > 

Skib Dayal v. Meharban ¢1), distinguished. ` 

Second appeal against a deoree'of the 
District Judge, Hardoi, dated the 26th Sep. 


ae 


*should the mort 
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tember, 1927, reversing that of the Addi- 
tional Subordinate Judge, Hardoi, dated 
the 31st March, 1927, . 

Mr. H. N. Misra, for the Appellants. 

Mr. Radha Krishna, for the Respondents. 

3 UDGMENT.—This is an appeal from 
& decree of the District Judge, Hardoi, 
dated the 26th September, 1927, setting 
aside a decree of the Additional Subordi- 
que Judge, Hardoi, dated the 3lst March, 

The plaintiffs brought the present suit 
for recovery of a certainsum due on two 
deeds dated, 21st July, 1888, and 25th Janu- 
ary, 1898, respectively by sale of the mort- 
gaged property. These two deeds were 
really deeds of further charge connected 
with an earlier mortgage deed a decree 
for redemption of which was passed on 
the 29th September, 1923. The amount 
due on the two deeds of further charge 
mentioned above could not be allowed in 
the redemption suit for certain reasons 
with which we are not concerned in this 
appeal. The plaintiffs alleged that the 


-period for limitation for the suit started 


on the 29th September, 1923, the date on 
which the decree for redemption of the 
original mortgage was passed by the Court. 

[hs claim was resisted by the defend- 

ants, 
The learned Additional Subordinate 
Judge dismissed the suit on the ground 
of limitation. The plaintiffs appealed and 
their appeal was allowed By the learned 
District Judge so far as the deed, dated the 
21st July, 1888, (Ex. 1), is concerned. 

The only point for determination in 
this appeal is the ' question of the 
interpretation of the deed, dated 
the 2lst July, 1888, (Ex. 1). We have 
examined this deed very carefully. We 
have also considered the provisions of 
the other deed, dated the 25th January, 
1828. We think the learned District 
Judge was perfectly right in interpreting 
the deed. We agree with his interpreta- 
tion of the deed. There is nothing in the 
deed Ex. 1+ to show that the mort- 
gagee was given the power or option to 
recover the amount due on the, deed, if 
the mortgagor failed to pay ¢he same after 
the expiry of one year from the date of the 
deed. It was provided by the deed that 

3 gagor fail to pay the 
amount within tHe stipulated period of 
one year that amount, should ke paid at 
the “time of redemption ef the griginal’ 
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mortgage. The only consequence of non. 
payment was that the amount of the deed 
of 91st July, 1888, should be consolidated 
with the amount of the original mort- 
gage-deed, Underthe terms of the deed, 
Ex. ], the money certainly did not become 
due at once on default having been made 
by the mortgagor. The creditor could: not 
call in the money on the expiry of the 
atipulated period of one year and had 
to wait for it till redemption. We agree 
with the learned District Judge that un- 
less and until any power or eption is 
given to the mortgagee by the terms of 
the deed there remains only one period 
of limitation for him which cannot be 
said to commence before redemption is 
claimed by the mortgagee. 

The appellants' learned Counsel has re- 
ferred to the rulings in Shib Dayal v. 
Meharban (1) and Pherai v. Pudai Ram 
(2. In our opinion those rulings do not 
apply to the present case, The provisions 
of the deed under consideration are differ- 
ent from the provisions of the deeds which 
we re-considered in those cases. 

The result is that the appeal fails and 
must be dismissed. We dismiss the appeal 
with costs. The deeree of the lower Appel- 
late Court is confirmed in all respects. 

A. N. A. peal dismissed. 
= (1) 69 Ind. Cas. 981; 45 A. 27, 20 A. L. J. 819; A.L 
R. 1923 AIL 1 (F. B.) 


(2) 85 ind Cas, 280; 27 O. O. 318; 10 O. & A. L, R, 
1087; 1 O. W. N. 647; A. I. R. 1925 Oudh 502. 





CALCUTTA HIGH COURT. 
APPBALFROM APPALLATE Drogen No. 1686 

oF 1925. : 

August 4, 1927. . 
Present:—Sir George Claus Rankin, Kr., 
Ohief Justice, and Mr. Justice Mitter. 
GOCOOL CHUNDER LAW —PLAINTIFF 

—APPELLANT 
versus 
JAMAL BISWAS —DEFENDANT— 
° RESPONDENT, 

Bengal Tenancy Act (VIII df 1885), 88. 52, 105— 
Enhancement of rent—Statement of excess afea in 
measurement under Estates Partttion Act, whether. 
entitles landlord to claim additional yent—Duty of 
landlord to show increase in area. 

The statement of area contained inthe record of 
measurement uttdef the Æstates Partition Act cannot, 
by itself,» be made a basis for a landlord's claim for . 
increase of rent under s. 52 Of the Bengal Tenancy , 


Act. R » 
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Where there is nothing to show when the ten- 
&ncy was created, how the rent was assessed, whe- 
ther the rent was consolidated rent or was assessed. 
at a certain rate per b:ha and whether there was 
any measurement of the holding at the inception of 
the tenancy, it is necessary for the landlord to base 
his claim for increase of rent upon some measure- 
ment on the basis of which the rent was assessed or 
adjusted. [p.11U,col 1.] 

Appeal against the decree of the Special 
Judge, Jessore, dated the 4th May, 1925, 
affirming that of the Assistant Settlement 
Officer, Jessore, dated the 26th J uly, 1924. 

Mr. Narendra Chandra Bose (with him 
Babu Nalini Chandra Pal), for the Appel- 
lante. 

Babu Bhudar Haldar, for the Respond- 


ent, 


JUDGMENT. 

Rankin, C. J.—This is an appeal from 
a decision of the Special Judge of J essore, 
affirming a refusal on the part of the Assist- 
ant Settlement Officer of Jessore to give 
to the appellant additional rent for addi- 
tional area under s. 52 of the Bengal 
Tenancy Act. 

Plaintiff's case is that there was a parti- 
tion under the Estates Partition Act in the 
year 1903, that the Deputy Collector in 
accordance with powers given to him 
under Ohap. VI of that Act measured the 
lands comprised in the tenancy and that 
it was found upon that measurement that 
the area inthe occupation of the tenant 
was some 78 bighas. It is said thatin the 
Record of Rights it is found that the area 
now in the occupation of the tenant has 
increased. Accordingly it is said that 
there have been two scientific measure- 
ments and that the previous measurement 
for the purposes,of the Estates Partition 
Act should bs taken as showing what the 
area was for which the tenant was then pay- 
ing gent, and that he isnow proved to be 
in possession of additional area and must 
pay additional rent therefor. 

The Assistant Settlement Officer has taken 
the view that the measurement for pur- 
poses of the Estates Partition Act is not 
reliable, that while it is quite true that 
the tenant gets information of the pro. 
ceeding, he is not seriously interested $n 
checking the area or disputing the fi ure 
of the area at which it is proposed to 
record the tenancy for the purpose of parti- 
tion of the superior interest. 
Bo, he has refused to acgeptethe area found 
in the partition proceeding as being a 
reliable measuremefit of fhe right of the 

. . 
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tenant at that time, ‘He has also taken 
the view (which for the purposes of this 
case I shall assume to be inaccurate) that 
tho standard of measurement adopted in 
1909 is not shown. As a matter of fact 
the area is stated in terms of acres and, 
therefore, it hes been represented to us 
that the standard measurement was the 
measurement employed. 

When the matter came before the learned 
Special Judge, the question was decided 
in this way: “It is clear, however, that 
the tenancy existed atthe same rate from 
long before the partition of 1316 B. 8. 
The onusis upon the plaintiff to show that 
the present areais greater than the area 
at theinception of the tenancy.” On the 
view, therefore, that the proceedings in 
1909 were not proceedings which throw 
any light upon the inception of the tenancy 
and the original terms of the tenancy, the 
learned Special Judge has affirmed the 
decision of the Assistant Settlement Officer, 

On appeal to this Court, the learned 
Advocate for the plaintiff points out that 
the doctrine that in all cases the plaintiff 
has to show what the area was at the incep- 
tion of the tenancy cannot be supported. 
The true principle is one which permits 
of additional rent being granted not on 
the basis of whathappened at the incep- 
tion of the tenancy, buton the basis of 
what happened at any subsequent occasion 
when the rent was last assessed or adjust- 
ed. That doctrine is to be found laid down 
iu several cases, though in cases where 
there is no question of an intermediate 
assessmont or adjustment, the language of 
the decisions is sometimes apt to a 
In particular, there is a decision of my 
own in Manindra Chandra Nandi v. Kaulat 
Shaik (1), where no question of intermediate 
assessment or adjustment was raised and 
it may be that the language used with 
reference to those particular facts is open 
to the comment that it does not take 
account of the circumstance that the 
occasion, which is important is not neces- 
sarily the first assessment ar adjustment 
of rent, but the last assessment or adjust- 
ment of rent, —thaj adjustment under which 
the tenanty was being held at the time 
of the alleged. discovery of excess area. 
If authority be wanted for the proposition 
that it is sufficient for the landlord to 


1) 79 Ind. Cas. 852;«50 0.957; 28 O. W.N, 201; A. 
I. R. 1924 Oa] 374, x 
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establish that since the inception of the 
tenancy rent has been assessed on the 
"basis of a certain area and that the tenant 
is in possession ofland not included in 
that area and on which no rent was 
assessed, it may be sufficient to refer to the 
ease of Durga Priya Choudhury v. Hazra 
Gain (2). In these circumstances, itis con- 
tended onthe part of the appellant that 
the present case is really governed in 
‘principle by a decision of the Patna High 
Oourt in the case of Bishun Pragash 
Narayan Singh v. Achaib Dusadh (3). In 
“that case there had been a previous measure- 
ment at thetime of & settlement made in 
18:8 under Ohap. X of the Bengal Tenancy 
Aci, The tenant was recorded in the 
Record of Rights as holding such and such 
an area for cerlain rent and when the case 
came first before that High Oourt, Mr. 
Justice Rossrefused the landlord's claim 
‘to additional renton the ground that it 
was nol shown what were the conditions of 
the tenancy at the inception thereof. 
The Court, on Letters Patent Appeal, dis- 
sented from that view and the principle 
“which they proceeded on was this that 
the Record of Rights defines the relationship 
between the landlord and tenant in various 
respects, including the area of the holdings 
for which rent is paid and is presumed 
to be correct until the contrary is proved. 
ln other words, they treat the settlement 
proceedings as being an assessment or 
adjustment of rent, a re-statement, prima 
facie, binding on both parties, not merely 
of the area in fact in the occupation of the 
tenant and of the renthe isin fact paying, 
but a correct statement of the tenant's right 
—a statement, namely, that that is the area 
which he is entitled to hold. The principle 
of the decision may be exhibited from a 
passage in thejudgment of Mr. Justice 
Adami: “Therent payable by the tenants 
was ascertained and recorded and it must 

e presumed that the tenants accepted 
that rent asthe rent payable for thearea 
asrecorded. They did not come forward 
Bud prove that the area recorded was less 
than the area of the holding at its incep- 
tion. The entry shows that the rent entered 
there was either the rent for tle area 
which the tenants had been paying previ- 
ous to 1898, or wasthe rent assessed or 
adjusted after dispute during the settle- 


' (2) 62 Ind. Cas. 453; 25 C. W. N, 204. 
É 66'Ind. Cas. 82; 1 Pat, 450; A, I, Ri 4922 Pat, 
B13; 3 P.L, T. 807, 
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ment proceedings between the parties as 
to the amount payable. In my opinion, 
the area shown in the Record of 1898 
was the area with reference to which the 
rent previously paid by the respondents was 
assessed or adjusted.” If that view be 
right, it is reasonably clear that there is 
nothing in this decision which in any 
way detracts from the authority of the 


principle that the words “the area for which 


Tent has been previously paid by him” 
in cl, (1) (a) of s. 52 mean the area with 
reference to which rent was assessed or 
adjusted. 

In the present case we are asked to 
hold that thelandlord’s claim to additional 
rent can be made out on the basis of a 
measurement made for purposes of the 
Estates Partition Act, and it appears to 
me that such a measurement is in a differ- 
ent position for this purpose from 
measurement recorded under Ohap. X of 
the Bengal Tenancy Act. Under Chap, 
VI of the Estates Partition Act, it is 
quite true that a Deputy Collector has 
all the powers of a Revenue Officer under 
Chap X. What he is to do? however, is 
merely to assess or describe the assets of 
the estate under partition for the purpose 
of partition. It is not impossible that the 
tenant's interest may be affected, as, for 
example, if the superior right over bis 
own tenancy should be divided under Chap. 
VIII, bib what the Deputy Collector has 
to dois really to make a list and valuation 
ofthe assots of the estate under partition. 
He has tb recerd the situation, the area 
and the boundaries of the tenancy, the 
rent as stated by the landlord, as stated by 
the tenant and as taken by himself for the 
purpose of partition. It is true enough 
that he has to publish a notification, that he 
has to be present in the village, that he has 
to read out the particulars and attest, as it 
is called, the survey papers and record of 
the existing rents and other assets.. If the 
correctness of an entry is disputed, he may 
pass a summary order. If the correctness 
of any measurement is disputed, he may 
require the costs, of re-measurement to be 
deposited. He has to publish the survey 
papers and the record. He has to send a 
copy to the landlord and to the tenants. 
When he has done that, he fixes'a day to 
determine the partition of the land into 
several estates? ° e 

Now, it will be reasonably clear from 
this that, from the peint of view of evidence, 

e. 
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the statement of area as regards a tenancy 
may be of no great value as against the 
tenant. Indeed,in one of the cases which 
were cited to ug, this was pointed out: 
Janki Dobey v. Kirtarath Roy (4. But 
apart from the mere value of evidence, it 
seems to ma*that there is a question of 
principle, whether or notit can be said of 
such & measurement that it is an occasion 
upon which the rent is assessed or adjusted. 
In my opinion, it is not such an occasion 
and, while I am not disposed to dispute 
that the Settlement under Ohap. X ofthe 
Bengal Tenancy Act may besuch an occasion, 
I think it would be extending the principle 
of the case decided by the Patna High Oourt, 
if we were to hold that on the basis of this 
measurement the landlord is entitled to 
additional rent. It hasto be remembered 
that we are dealing, as the Patna High 
Court was dealing, with a case where 
there is nothing to show when the tenancy 
was created, how the rent was assessed, 
whether the rent was a consolidated rent 
or whether assessed at a certain rate per 
bigha and whether there was any measure- 
ment of the holding at the inception of the 
tenancy. In these circumstances, it seems 
to me that, on the authority of the case law 
and on principle, it is necessary for the 
landlord to base his claim upon some 
measurement on the basis of which the rent 
was assessed or adjusted, otherwise we should 
be bound to hold that if at any time any 
reliable measurement was made of a tenant's 
land and if at any subsequent time it was 
found that he was in possesaion of a greater 
area the landlord would have made out a 
case prima facie for additional rent. No 
case in this Cotrt has ever gone so far. 

In my judgment the ground upon which 
the learned Special Judge based his decision 
is Incomplete and taken by itself incorrect, 
but the result at which he has arrived is 
correct. I think, in these circumstances, 
that the'appealshould be dismissed with 
costs. We assess the hearing-fee at two 
gold mohurs. < 

Mitter, J.—I agree. * | 

A, N. A, Appa! dismissed, 

(4) 4 Ind, Oas, 376; 13 O. W, N, 93 at p. 84. 
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LAHORE HIGH COURT. 
Finest Oryin Apprat No. 1183 or 1923. 
January 4, 1928, 
Present:—Mr. Justice Tek Chand and 
Mr. Justice Bhide. 

OAJAL AND OTHERS—PLAINTIFFS— 
APPELLANTS 
versus 
Musammat SAHIB KHATUN AND OTHERS 
—DB8FENDANTS—RESPONDENTS. 

Custom—Alienation—Gift—Gift vn favour of wife 
and grandson—No distinction drawn—Grft in favour 
of wife, nature of—‘Tamhk,” meaning of. 

The form of alienation known as tamlık connotes 
that the property alienated has been settled in full 
ownership. 

Where a person governed by the Oustomary Law 
of the Punjab made a gift in favour of his wife 
and grandson and used the same word warisan for 
both, and made no distinction as to the rights that 
were being conferred on them: 

Held, that the gift in favour of the wife was an 
absolute one. 

Surajmani v. Rabi Nath Ojha (1) and Mohan Lal v. 
Niranjan Das (2), referred to. 


First appeal from a decree of the 
Senior Subordinate Judge, Sargodha, dated 
the lst March, 1923. 


Messrs. L. Saunders and Anant Ram. 


Khosla, for the Appellants. 
Lala Hargopal, for Messrs. M. L. Puri 
and S. L. Puri, for the Respondents. 


JUDGMENT.—On the 22nd January, 
1920, one Nur, an Awan of Shahpur 
District, appeared before the village patwari 
and stated -that he had made an oral 
settlement (tamlik zabani) of his entire 
holding on his wife Musammat Sahib Khatun, 
defendant No. 1, and his predeceased 
son's son Ghulam Mohammad in equal 
shares. The patwari entered the mutation 
which was put up before the Tahsildar 
for sanction on the 22nd of March, 1920, 
On that day Nur appeared again and 
made a statement tothe following effect: 
“My heirs after me are my wife, Musammat 
Sahib Khatun, and my grandson, Ghulam 
Mohammad minor. I settle my land by 
way of tamlik on both of them in equal 
Shares," No objection wag raised by any 
one against the above settlement and 
the mutation was accordingly effected in 
favour ‘of the two donees in equal shares, 
Shortly afterwards Ghulam Mohammad 
preferred an appeal against the order of 
the Tahsilder sanctioning the mutatien, 
urging that the donor had no power to 
make the settlement on Musammat ‘Sahib 
Khatun, This appeal wag rejected buti 


N 
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the Appellate Court expressed the opinion 
that the gift in favour of Musammat 
Sahib Khatun was in lieu of maintenance 
and directed that in column 9 of the 
mutation register the word “hiba brae 
guzara” be added after Musammat Sahib 
Khatun. Some time after this, Ghulam 
Mohammad the grandson of Nur died 
childless. . 

Onthe 20th March, 1922, Musammat Sahib 
Khatun describing herself ss full owner 
of the half share whichshe had received 
by way of tamlik from Nur executed a 
deed of gift in favour of Musammat 
Nur Bhari, defendant No. 2, who is the 
sister of Nur. The plaintiffs who are 
the collaterals of Nur in the 6th degree 
have instituted the present suit to con- 
test this second gift. It is contended on 
their behalf that the tamlik by Nur in 
favour of Musammat Sahib Khatun dated 
the 22ndof January, 1920, did not confer 
an absolute estate upon her and that 
consequently she was incompetent to 
transfer the property to Musammat Nur 
lower Court has rejected 
this contention and has held that the 
tamlik conferred an absolute estate on 
Musammat Sabib Khatun. The suit (has 
been accordingly dismissed and the plaint- 
iffa appeal. : 

After hearing the appellants’ Counsel 
we are of opinion that there is no force 
in this appeal. The alienation by Nar 
is described asa tamlik which connotes 
that the property alienated has been settled 
in full ownership on the donee. Again 
the donor in his statement before the 
Tahsildar described both Ghulam Moham- 
mad and Musammat Sahib Khatun as 
his warisan, and made no distinction as 
to the rights that were being conferred 
on them. In these circumstances it must 
be held that Musammat Sahib Khatun 
had become full owner of the property 
in suit and could validly gift it to 
Musammat Nur Bhari [see Surajmani v. 
Rabi Nath Ojha (1) and Mohan Lal v. 
Niranjan Das (2)]. 

Mr. Saunders has laid stress on the 
opinion expressed by the, Assistant Col- 
lector on appeal, thatthe gift to Musam- 
mat Bahib Khatun was merely in lieu 


4) 30 A. 84; 35 L A. 17; 7 O. L. J. 31; 
13 C. W. N. 231; 18 M. L. J. 7; 10 Bom. L, 
L. T. 144 (P. O.). A 

(3) 8Q Ind, Qas, 819; 2 Lab, 178, 


A. L. J. 07; 
R. 59; 3 M, 
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of maintenance. But his opinion is nof 
relevant &nd.cannot be taken into con- 
sideration in ascertaining the real nature 
of the transaction. 

The appeal fails and is dismissed with 
cots. 


R. L. Appeul dismissed. 


CALCUTTA HIGH COURT. 
APPEAL From ORDER No. 417 or 1926, 
August 4, 1927. 
Present:—Mr. Justice Page and 
Mr. Justice Graham. 
RISHEE OASE LAW-—PraiNTIEE 
— APPELLANT 
versus 
GOLAM ALI MIRDHA—DEFENDANT 
— RESPONDENT. 

Bengal Tenancy Act (VIII of ©1885), s, 52—Co- 
sharer tenants—Suit for abatement of reni—All co- 
tenants, whether necessary parties. 

Oo-sharer tenants who have a joint right for 
abatement of rent can assert that right only in a 
Puit 4 which all the co-tenants are parties. [p, 112, 
col. Z. 

Bhoopendra Narain Dutt v. Roman Krishna Dutt 
Dean Kesho Prasad Singh v. Remdent Singh (5), 
followed. * 

Swa Das Dutta v. Brindra Krishna Dutta (6), dis- 
tinguished. . 

Appeal against an order of the Addi- 
tional Subordinate Judge, Barisal, dated the 
10th September, 1926, reversing that of the 
Munsif, Barisal, dated the 13th February, 
1926. : | 

Mr. Narendra Chandra Bose and Babu 
Nalini Chandra Pal, for the Appellant. 


Babu Satindra Nath Roy Chaudhuri, “for. 


the Respondent 
JUDGMENT. 2 

Page, J.—This isa suit brought by a 
co-sharer landlord under s. 148-A of the 
Bengal Tenancy Aet to recover arrears of 
rent. The plaihtiff has impleaded the 
two, tenants of “the land whose names are 
reeorded in the Record of Rights, and has 
made his co-sharer landlords pro forma 
defendants. One of the two tenant de- 
fendants has not appeared. The other. 
has ‘pleaded that, he is entitled to an abate- 
ment of, rent on account of diluvion. The 


fact of diluvion has been established. It. 


appears, however, fhat there are twe other 


ur 
112 RISHBR OASE LAW V. 


co-tenants of the holding who are not parties 
to the suit, and the plaintiff contended 
that the contesting defendants not entitled 
to an abatement of rent in the absence 
of the other co-sharer tenants. The trial 
Oourt upheld the plaintiff's contention, 
and passed a decree for the full arrears 
of rent claimed without abatement. On 
appeal the decree of the trial Oourt was 
set aside, and the suit was remanded for 
the ascertainment of the amount of the 
abatement to which the defendant was 
entitled, From that decree the plaintiff 
has preferred the present appeal. 


The case was argued exhaustively before 
us, and we haveno doubt what our decision 
should be. It is conceded by the appel- 
lant that ifall the co-tenants are parties 
an abatement of rent may be claimed by 
the tenants either in a separate proceed- 
ing or in a suit for rent, and by the 
respondent, that if s. 52 of the Bengal 
Tenancy Act is applicable one co-tenant 
cannot claim abatement in the absence of 
his co-tenants, and that the present case is 
covered by the decision of this Court in 
Bhoopendra Narain Dutt v. Roman Krishna 
Dutt (1). The respondent contended, how- 
ever, that this is not a suit to which the 
Bengal Tenancy Act applies, and that 
under the general law the respondent is 
entitled to claim proportionate abatement. 
We are of opinion thats. 52 of the Bengal 
Tenancy Act does apply to the*present 
&uit, and that the decision of the trial 
Oourt was correct. Butif it be assumed, 
contrary to our opinion, that the present suit 
isnot brought under the Bengal Tenancy 
Act, but under the general law; Sheikh 
Enayetoollah vs» Sheikh Elahee Buksh (2), 
Salimullah Bahadur v. Kali Prosonno Porbat 
(3) and Kailash Chandra Mitra v. Bro- 
jendra Kumar Chakravarti (4), that circum- 
stance will make no difference, for we 
think that the principles laid down in 
Bhoopendra Narain Dutt v. Roman Krishna 
Dutt (1) would equally be applicable. In 
that case Banerji, J., observed : 

“I may add that, so far as the land- 
lord's right to claim e cement or in- 
crease of rent is concerned, that right van 


1) 27 O. 4€; 40. W. N. 107; M Ind, Dec, (x. s.) 


2) W, B. 1864, Aot X 42. . . 
i 33 Ind. Cas, 349; 22 O. L, J. 580. 
W 90 Ind, Cas, 211, 29 0, W. N. 1000; 42 O, L. J, 
$32; A, L, R, 1025 Oal, 1058 53.0, 107, 
e 
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be claimed only in a suit brought by all 
the joint landlords. It istruethat under 
the Bengal Tenancy Act that isso under 
the express terms of s. 188 of that Act; but 
under the law as it stood before the passing 
of the Bengal Tenancy Act, the rule was the 
same, and the rule was based upon considera- 
tions of justice. And if that was so, there 
ig no reason why similar considerations ' 
should not be ‘given effect to in the con- 
verse case ofa tenant seeking to obtain 
against one of several joint landlords 
abatement of rent, though such a case 
may not be provided for by any express 
provision of the Tenaney Aet applicable 
to it." 

In Kesho Prosad Singh v. Ramdeni Singh 
(9) Das, J., also stated that 

“The only principle which underlies s. 
188 of the Actis that where two or more 
persons have a joint right between them, 
they cannot assert it except jointly. 
That principle is recognized in s. 52 of 
the Act and I quite accept that if two 
or more co-sharer tenants have a joint 
right for abatement of rent, they can only 
assert that right in a suit to which all 
the tenants are parties,” 

We agree with the above observations, 
and think that they are based both upon 
Eod sense and good law. Tne decision in 

iva Das Dutta.v. Brindra Krishna Dutta 
(6) isnot an authority to the contrary, 
for in that case all the tenants of ihe 
holding were parties to the suit. Seealso 
Narendra Nath Kuti v. Satyadhan Ghosal 
(7) 


For these reasons the appeal must be 
allowed; the order of the lower Appellate 
Court set aside, and the decree of the trial 
Court restored. 

Graham, d.—l agree. 

A. N. A. Appeal allowed, 

(5) T4 Ind. Oas, 454; 2 Pat. 183 at p. 188; A.L R, 
1923 Pat. 397; 4 P. L T. 689. 

(6) 88 Ind. Oas, 654; 41 O. L. J. 330; A. I. R.1925 


Cal. 783. 
(7) 54 Ind, Oas. 390; 30 C. L, J, 203. 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
ORIMINAL REVISION No, 95-B or 1928. 
May 23, 1928. 

Present : — Mr. Kolhatkar, A. J O. 
WASUDEO WAMAN SHENDURNIKAR 
: — AOJUSBD —ÁÀLLICANT 


versus ° 
-, AKOLA MUNIOIPALITY—Nos- 
APPLIOANT. 

C. P. Municipalities Act (II of 1992), s. 109— 
Offence under s. 199, vngredients of—Burden of proof 
of prosecution, 

Ina case under 8.199 ofthe O.P. Municipalities 
Act asapplied to Berar, what the prosecution has 
to establish is that a lawful direction was given to 
the accused by a notice lawfully issued under the 
powers conferred by Part III of the Act and that 
the accused disobeyed the said direction. 


Revision application against the order 
ofthe First Olass Magistrate, Akola, dated 
the 23rd December, 1927, in Oriminal Appeal 
No. 104 of 1927. 

Mesars. A. V. Khareand W. B. Pendhar- 
kar, for the Applicant. i 
-- ORDER.—The applicant was convicted 
by a Bench of Honorary Magistrates of 
an offence under a. 194 of the Municipalities 
Act, and sentenced to pay a fine of 
Rs. 10. He was further ordered to construct, 
within ten days of the judgment of the 
trial Oourt, thedrain in respect of which 
the notice dated 4th September, 1926, was 
issued by the Municipal Committee, and 
in case of failure to comply with the 
order, he was ordered to pay a fine of 
Rs. 2 per day for the period during which 
the breach continued. In appeal the Sub- 
Divisional Magistrate set aside the order 
in regard to the paymentof Rs, 2, fine 
per day, but maintained the conviction 
and the sentence of R3. 10, fine awarded 
to the applicant. He has now applied in 
revision to this Oourt and has challenged 
the conviction and sentence on various 
grounds. None of them seems to me 
to be tenable. 

It is argued in the firat instanca that 
the notice forming the basis of the pro- 
secution was not validly issued, and that 
it was meaningless and mot capable of 
compliance. The applicants learned 
Pleader was, however, unable to show in 
what respect it was invalid. By the notice 
tfe applicant was given three alternatives 
in the matter of thé construction of the 
drain, Even if it be conceded that the 
permission of Mesers, Anapuao Kolhatkar 

. g:i e 
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and Lote—the applicant's neighbours—was 


“needed before starting the work of the 


construction of the drains mentioned in 
the first two directions, and that there 
being no proof of such permission 
having ben obtained beforehand, the 
firat two directions were nót capable of 
compliance, it cannot be said of the third 
direction, in regard to the construction 
of & private drain connecting the mort 
with the Municipal drain at the point 
where Mr. Anantrao Kolhatkar's drain was 
connected, was incapable of compliance. 
No permission of any neighbour was needed 
to construct the said drain. This dis- 
poses of grounds Nos. 1 and 2. As re- 
gards ground No. 3, the requisition in- 
volved in the third direction cannot be 
said to be beyond the powers of the 
Municipal Committee, no permission of 
any of the neighbours being needed to 
construct the aforesaid drain connecting 
the applicant's mori with the Municipal 
drain. As regards unreasonableness of the 
time fixed by the notice, raised in 
ground No. 4, it is obviously & frivolous 
plea. It was not raised at all in the 
trial Court. Had the time been unreason.- 
able the applicant would not have failed 
to aivance the plea in the trial Court. 
It is only when such a plea is advanced 
on behalf of the acoused that the occasion 
for determining the question of the reason- 
ableness of time contemplated by the 
proviso to .s,.199 of the Municipalities 
Act arises. What the prosecution has to 
establish in such a case is that a lawful 
direction was given to the accused by 
a notice lawfullyissued under the powers 
conferred by Part III of*the Act, and 
that the accused disobeyed the said direc- 
tion. Both these things were proved by the 
evidence adduced on behalf of the pto- 
gecution, Section 107 of the Act, comprised in 
Part III empowers the Committee to issue a 
notice to the owner or occupier of any 
building requiring him to connect any 
drain of such a building with a public 
drain. The notite Ex, P-2 taken along 
with, the directton No. 3 given therein 
answers the description of such 8 notige. 
It follows, therefore, that the direction 
in question, in the notice lawfully issued 
under s. 107, was a lawful direction which 
the decused was bound to obey, while 
the disobgdienceof the direction is proved 
by the evidence of prosecution witness 


No. 1, as well as By the pogugad'se own . 
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&diniesion of his failure to have construct- 
ed the drain contemplated by direction 
No. 3. The two material ingredients of 
the offence having been established, no 
exception can be taken tothe appellant’s 
conviction under s. 199 of the Municipali- 
ties Act. Thi disposes of grounds Nos. 
4 and 5. In this view it is unnecessary 
to consider ground No. 6, referring to 
the finding of the Appellate Court in 
para. 4 of its judgment. t 
. In the result the application fails, and 
it.is in consequence dismissed without 
issuing notice to the other side. 

@ R. D, . Application dismissed. 


‘CALCUTTA HIGH COURT. 
© OgtainaL Revision No. 41 of 1928. 
st | May 2, 1928, 
. Present:—Justice Sir Chara Chunder 
© Ghose, Kr, and Mr. Justice Jack. 
B. N. BANERJEE, Licensa INSPECTOR 
“oF TRE HOWRAH MUNICIPALITY 
: PaosgOUIOR 


versus 
Toe BENGAL PAINT anp VARNISH 


— ÀCOLSED— OPPOSITE PARTY. 

Calcutta Municipal Act (III of 1899), s. 198— 
‘Carry on iness’, meaning of—Mere supply of goods 
without keeping any place of business, whether 
amounts to ‘carrying on business —Trade license, 
necessity of 

A firn who have their place of,business within 
the limits of one Municipality but supply goods to 
another Municipality without having any “place of 
business in the latter Municipality not be held to 
‘carry on business’ within the latter Municipality 
and need not, therefore, take out a trade license 
from the latter Munitipality. 

Oriminal revision against an order of the 
Deputy Magistrate, Howarh, 
13the September, 1927. 


Haradhan. Chatterjee, for the Petitioner. 

Babus Suresh Chandra Talugdar, Mohendra 
Kumar Ghose and Surajit Chandra Lahiri, 
for the Opposite Party. 


JUDGMENT.—This is a Rule against 
an acquittal. What happened in this 
case is this: The opposite party are a 
frm who carry on business in Calcutta. 
They tendered for certain goods to be 
supplied to the Municipality of Howrah. 
Their tender apparently was accepted, and, 
in pursuance of the contract between the 
parties, the opposite party have sold goods 


.. wom ttme totimeto the Howrah Munici- 
LJ 
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pality. Itissaid on behalfof the Howrah 
Municipality that the opposite party who 
supply goods to the Howrah Municipality 
pursuant to the orders received in Calcutta 
carry on businees in Howrah, A state- 
ment of this nature carries its own re- 
putation and it is unnecessary to pursue 
the point further. The opposite party 
cannot be said by any stretch of language 
to be people who carry on business in 
Howrah. It follows, therefore, that the 
order made by the Deputy Magistrate 
on the 13th September, 1927, complained 
of by the Howrah Municipality cannot 
in any way be interfered with. The result 
is that this Rule is discharged. j 
AON. A. Rule discharged. 


MADRAS HIGH COURT. 
APPEAL AGAINST ORDER No 438 or 1926, 
December 1, 1027. ' 
Present :—Mr. Justice Madhavan Nair 
and Mr. Justice Reilly. 
MOIDEEN ROWTHEN—APPELLALT 
LETSUS 
-MIYYASSA PULAVAR— PETITIONRR. 
Criminal Procedure Code (Aet V of 1508 ae. 
amended by Act XVIII of 1928), se. 470A, L76B— 
Appeal against order of trial Court refusing to. 
make complaint under s. 470—Order by Appellate 
Court making complatnt, whether appealable to High 
Court. S 
No appeal lies under s. 476B of the Code of 
Criminal Procedure to the High Court from an 
Appellate order of a District Judge makıng a com- 
plaint which the original Court refused to make 
‘when an application was made to ıt under 8.476 of | 
the Code |p 117, col. 1.] 
Mahomed Idris v. Emperor (1), Ranjit Narayan 
Singh v. Ram Bahadur Singh (2) and Somabhai 
Vallavbhai v. Adit Parshottam (3), referred to 


Appeal against an order of the District 
Court, South Malabar, dated the 12th Octo- 
ber, 1926, in O. M. P. No. 331 of 1926, pre-. 
sented against, that of the Oourt of the 
District Munsif, Palghat, dated the 16th 
April, 1926, in O. P. No. 21 of 1926. 

Mesars. K.P. M. Menon aud P S. Nara- 
yanaswami Aiyar, for the Appellant, 

Mr.M. C. Sridharan, for the Respond- 


ent. 
JUDGMENT. ° 
Madhavan Nair, d.—This eivil 
miscellaneous appeal raises the question 
whether an appeal lies ‘under s. 476-B of 
the Code. of Ofiminal Procedure to the 
High Court from an appellate order of the 


A 
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District Judge making a complaint which . 
the District Munsif refused to make when 
an SONORO was made to him under 
s. 476, < 

Tne facts are briefly these: The appel- 
lant was the lst defendant in O. S, No. 57 
of 1925, in the District Munsif's Court of 
Palghat and the respondent was the 2nd 
defendant. Thé suit was on a promissory 
note said to have been executed by both 
the defendants to the plaintiff. The ap- 
pellant contended that the guit note was 
not executed by him, His contention being 
upheld the suit was decreed against the 
respondent. The respondent then moved 
the District Munsif under s. 476 of the 
Code of Oriminal Procedure to present a 
complaint to the Sub-Divisional First 
Olass Magistrate of Palghat charging the 
appellant with having intentionally given 
jalse evidence in a judicial proceeding 
before him, The District Munsif holding 
that there will not be a reasonable chance 
of conviction refassd to make a complaint. 


Oa appeal by the respondent under s. 476 B , 
Tie District 


Jadge reversed the order 
of the lower Court and made a complaint 
to the Bub.Divisional Firat Olass Magis- 
trate holding that “ ib is expedient io tne 
interests of justice that an enquiry should 
bs made into the offence of intentionally 
giving false evidence in a judicial proceed- 
log committed .by the appellant in the 
course of his evidence before the District 
Munsif of Palghat in O. S. No. 57 of 1925.” 
Against this order this appeal has been 
filed by ths appellant under s. 476-B of the 
Code of Orirainal Procedure. 

A. preliminary objection is taken .that 
B.. 476-B of the Code gives a right of ap- 


peal only when a Oourt has made or re- . 


fused to make a complaint unders. 476 or 
476-A and that, as neither of these sections 
relates to & complaint made by a Court on 
appeal from an order of the Subordinate 
Oourt refusing to make 8 complaint no ap- 
peal will lie to this Oourt under s. 476-B 
of the Code against the order making such 
&complaint. * 

The question has to be desided by exa- 
mining the provisions of 8s. 476, 476-A and 
476-B ofthe Oode of Orimirtal Procedure. 
Shortly’ stated s. 476 authorises any Civil, 
Revenue or Oriminal Oourt where it is 


“of opinion ihat it is expedient in the - 


interests of justice that an enquiry should 
bà made into certain offences, te make.a 
pomplaint thereof in whiting and di lays 
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down the precedure to be followed in . 
making such a complaint. In any case in 
which such Court has neither made a com- 
plaint under s. 476 in respect of such of- 
fence nor rejected an application for the 
making of such complaint 8. 476-A author- 
izss acomplaint to be’ made by the Court 
to which such Oourt is subordinate with- 
in the meaning of s. 195 (3) and provides 
that where the superior Court makessuch ' 
complaint the provisions of s. 476 shall | 
apply. Section 476-B provides for appeals. 
It runs as follows: “Any person on , 


' whose application any Oivil, Revenue, or | 


Criminal Oourt has refused to make a 
complaint under s. 476 or s. 476-A 
or against whom such a complaint has | 
been made, may appeal to the Oourt 
to which such former Gourt is subordinate 
within the meaning of s. 195, sub-s. (3), , 
and the superior Court may thereupon , 
after notice to the parties concerned, direct , 
the withdrawal of the complaint or as the 
case may be, itself make the complaint | 
which the subordinate Oourt might have 
made unders. 476, and if.it makes such , 
complaint the provisioas of that section - 
shall apply ascordingly.” The appellant, 
in order to succeed will have to show that 
he has a right of appeal to this Court under 
the provisions of this section. The section ,' 
firat provides in what cases appeals would 
lie and then, it points out what orders the , 
Appellate Oourt may pass in dealing with , 
the appeals. «Under this .seotion a person , 
may appeal when a Court has refused to 
make a complaint under s. 476 ors. 476-A. 
or when it has made, against him such a 
complaint i, e, acomplaint under s. 476 or 
476 A. In other words, it gives the right: 
of appeal only when a Uourt has made or 
refused to make a complaint under 6, 476. 
or 476-A, A complaint made bya Oourt on 
appeal from an order of a subordinate 
Gourt refusing to make a complaint does 
not fall within either of these sections and, 
therefore, in the present case which is one 
of this description, there can be no right 
of appeal according tothe wording of the 
section. This fiew has found favour with , 
the Judges of the Lahore High Court (See 
Mahomed Idris v. Emperor (1)] but it is 
argued that ona proper interpretation of: 
the section this view is untenable and res 


() 88 Lid. Cas. 528; 6 Laha58; A. L H. 1925 Lah, 
320; Lah, Ons, 480; 26 Or, L. J. 1168; 7 Lab, Le Jy 
e 
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lianes is placed on the decision in Ranjit 
Narayan Singh v. Ram Bahadur Singh (2) 
which dissents from the decision in 
Mahomed Idris v. Emperor (1). Both the 
decisions are directly in point. 

It is conceded «that when an Appellate 
O»urt dismisses an appeal against the order 
of its subordinate Oourt refusing to make 
a complaint or making a complaint under 
s. 476 or when it sets aside in appeal an 
order making a complaint under s. 476, 
there is no further appeal to a superior 
Oourt under s 476 B against any of those 
ordera ; but when the Appellate Court sets 
aside an order of its subordinate Oourt 
refusing to make a complaint and makes a 
complaint, it is contended that an appeal 
would lie, because the Appellate Court 
makes a complaint under s. 476 and against 
such an order making a complaint an ap- 
peal would lieto that Oourt to which the 
Appellate Court is subordinate. This con- 
tention is accapted by the learned Judges 
of the Patna High Court in Ranjit Nara- 
yan Singh v. Ram Bahadur Singh (2). At 
page 274" the lefrned Judges observe thus: 

areren The District Judge may 
disagree with the Munsif and himself make 
& complaint and the complaint then is 
amenable to the provisions of s. 476; that 
is to say, itis, under s. 476-B, subject to 
appeal to the High Court: for s, 476-B reads, 
‘any person against whom a complaint: 
under s, 476 has been made by any Court.’ 
In the case mentioned the Di8trict Judge 
is making the complaint under s.* 476: 
the District Judge's Oourt is subordinate 
to. the High Oourt within the meaning of 
s. 195 (3) and, therefore, the appeal lies to 
«he High Court." 

The wording of the section does not 
warrant this interpretation. The complaint 
which the Appellate Oours makes is one 
under s. 476-B, because the provisions of 
g. 476 apply to it, it does not become a com- 
plaint under that section attaching to itself 
the incident of appealability existing in 
the case of such complaints under the ie 
part of s. 476-B, To include by this 
process of interpretation within the ex 
pression “such a complaint " a complaint 
made by an Appellate Court under s. 476- 
B isto read'into the section words which 
are not init. Iam, not prepared to adopt 

2) 94 Ind, Oas, 595; 5 Pat, 262; 7 P.L.,T. 114; 
AT R. 1920 Pat. 8l; 61928) Pat. 89; 27 Cr. L. J, 
841. . y 
wf Page of § Pat 
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such aconstruction. I may observe with 
great respect, that the words, “any person 
against whom a complaint under s. 476 of 
the Code: of Criminal Procedure has been 
made by any Court," quoted in Ranjit 
Narayan Singh v. Ram Bahadur Singh (2) 
do not find a place in s. 476 B. When the 
meaning ofthe section is clear, I do not 
think it is permissible to construe it in the 
way suggested by the appellant on the 
ground that the Legislature intends that 
the person to whose prejudice an order has 
been made should always have aright of 
appeal.’ Section 404 of the Code of Orimi- 
nal Procedure says that no appeal shall lie 
from a judgment or order of the Court 
except as provided for this Oode or by any 
other law for the time in «force. Ifit was 
intended that appeals should be allowed 
against such orders, the Legislature would 
clearly have saidso. The policy of the 
Legislature seems to be to allow only one 
appeal against orders that may be passed 
under s. 476 and not to allow an appeal 
and asecond appeal against such orders. 
Ii weaccept the construction now suggest- 
ed, it willlead tothe anomaly of having 
two appeals in this class of cases while in 
the other cases admittedly one only appeal 
will lie under the section, 

The question whether an appeal would 
lie tothe High Oourt in a case like the 
present has not been specifically decided by 
any other High.Court * but there is an 
observation in Somabhai Vallavdhai v. Adit 
Parshottam (3) which supports the inter- 
pretation of the section laid down in Mahom- 
ed Idris v. Emperor (1). In that case the 
Subordinate Judge directed under s, 476 of 
the Code of Criminal Procedure that the 
counter- petitioners before the Court should 
take their trial before a First Olass Magis- 
trate for offences under as. 193, 465, 471 and 
209 of the Indian Penal Code, Against the 
order of the Subordinate Judge an appeal 
was filed to the Sessions Judge under 
B. 476 B of the Code of Criminal Procedure. 
The Sessions Judge allowed the appeal and 
directed that the sanction aghinst the ap- 
pellants should be withdrawn. From that 
order diresti i withdrawal the petitioner 
filed an appeal to the High Court. In hold- 
ing that no appeal will lie against sich an 

(3) 81 Ind. Oas. 947; 48 B. 401; 26 Bom, L. R. 289; 
A. I. R. 1924 Bom. 347; 25 Or. L. J. 1123. 


*The Rangoon HigheCourt has followed the view 
of the Lahore High Court'in Ma On Khim v, N. K, M, 
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though it was made with reference to an 
avpeal against theorder directing\the with- 
drawal of a complaint under s. 476 Bx. 

For the above reasons, we must 
the preliminary objection and hold 
appeal lies to the High Court. Thea ppeal 
is, therefore, dismissed with costs. sere 
are no circumstances in the case calling 


n deliberately intro- 
an amending Act. | 
taken in Ranjit 
Bahadur Singh (2). 
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complaint skould be made, it is reasonable 


is to assume 1 
that the person accused should face an in- " 


its work in& careless WAY, has failed 


quiry or trial on the complaint wi 

more ado as he would have to do fs 
plaint of an offence were made against him 
by a private person, unless the complaint 
was dismissed under a. 203, Code of Criminal 
Procedure. There is certainly no reason why 
an accused person should require more pro- 
tection against the complaint of a Oourt 
which it may be assumed willast aiter judi- 
eialconsideration,thanagainstthe complaint 
ofa private person. But in this matter 
Ido not think that we are justified in 
entering upon any such speculation. The 
wording ofs. 476-B appears to me to be 
clear, It gives an appeal to any person 
on whose application any Cour. has refused 
to make a complaint under s. 476 ora, 476- 
A and to any person “against whom such 
a complaint has been made,". The words 
such a complaint" appear to ‘me to mean 


gay what it means br has said what it does 
not mean. There is nothing whatever in 
the present instance to justify us in making 
sach an extreme and exceptional assump- 
tion orin supposing that when ffaming 
s. 476 B the Legislature had forgotten a 
cardinal principle of the Code which it 
was amending. In my opinion there is 
no ambiguity about tlie section in this 
respect and nothing to justify us in inter- 
preting it otherwise than in its plain 
rammatical. meaning. I agree, therefore 
that this appeal mu&t be dismigsed as 
incompetent, ` 

I agree that this is nota casein which 
we would interfere in revigion,as Mr 
Menon reguests us to do now that his 
appeal has been Held to be inadmissible. 

y. wv. e Appeal dismissed. 
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question to consider, the question of the 

admissibility of what* was alleged to be 
the confession bythe accused. The matter 
ewas all the more difficult by reason of 
the fact that it was found by the learn- 
ed Sessions Judge, and with that finding 
we agree, that apart from this alleged 
confession there was no evidence upon 
which the ‘accused could have been con- 
victed of the crime of murdering his 
_ wife for which he was convicted. 

The learned SessionsJudge of Muzaflar- 
pur has convicted the accuged, asl have 
stated, for the murder of his wife dn 
18th “August, 1927, and sentenced him 
to be transported for life. The facts of 
the case are briefly these. 

. For sometime, approximating to about 

a year before the date of fhe alleged 

crime, the accused had been working 

in Calcutta. There isa divergence in the 
. 
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nenga adduced by the prosecution as to 
edate upon which he returned, The diver- 
gence arises in these circumstances. 

Oertain Witnesses, namely, the father 
and mother - and the sister-in-law of the 
accused, were called before the : Com- 
mitting Magistrate, and in their evidence 
stated that the accused returned in the 
month qf Asar, When, however, they 
Fate C#lled before the trial Court: they 
Baie ihat he returned in the month of 
dis is guggested by the prosecution that 
ihe sone in the statements as to 

ate of the return of the accused was 
nde deliberately by the witnesses in order 
f agree with the written statement and 
Ine defence or some of the facts of the de- 
fence which the accused stated through 
his Advocate at the Sessions trial. 

The point to which I refer arises in 
the course of the remaining history pre- 
ceding the date of the crime. It would 
appear that sometime, a few weeks at 
any rate, before the return of the accused, 
a panchayat had been held in the village 
owing to suggestions which had been 
made regarding the chastity of the wife 
of the accused, the deceased, and, accord- 
ing to the evidence, a second panchayat 
was held on his return. In the mean- 
time it had been discovered that the de- 
ceased, the wife of the accuted, had be- 
come pregnant, resulting from illicit in- 
tercourse with ene Munda, the chaukidar 
of the village, and it wasat the second 
panchayat that the family of the accused 
was declared to ke outcast. Again on 
this point as to the panchayat there is 
tome difference in the evidence which 
was called before the Ccmmitting Magis- 
trate and ihat which was adduced before 
the Sessions Judge. One witness at least 














would have it that no panchayat 
wes held and that the family had not 
been outcasted. This fact, however, 


is established by the evidence of the 
Doctor that the deceased was pregnant 
at the time of her death on „tbe morning 
of the 18th August, 1927. 

The next part of the story relates to 
the confession or statement made by the 
accused himself. For the moment, I will 
leave that and state the subsequent events. 

During the morning of the 18th, that 
is before midday on the 18th August, 
the Sub-Inspector, by reason of a state- 
ment made to him ‘by the accused, weht 
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to the house of the accused and there 
found the dead body of his wife; he 
also found in the neighbourhood, or I 
should say close to the house, a sari 

. which was blood-stained. But from the 
chemical reportit is not established whether 
that was human blood or not. Also by 
reason of a statement of one of the 
witnesses who deposed for.the prosecution 
the Sub-lnspector found a garansa buried. 
From the chemical report the blood stains 
on this garansa were found to be those 
of human origin. That briefly is the 
statement of the facts concerning the death 
of the deceased. Exactly what happened we 
can gather only from the alleged confession 
which was made on the 18th August by 
the accused himself. 

The Sub-Inspector in his evidence, in 
which he produced the written state- 
ment or confession signed by the accused 
and two witnesses, states that on that 
morning of the 18th August the accused 
came to the Police Station and made the 
statement to which I have referred. It 
-was not immediately taken down in writ- 
‘ing, but the Inspector called two people, 
‘who were eventually witnesses, one a 
Doctor, a Sub-Assistant Surgeon, and an- 
‘other gentleman a zemindar, aud in their 
prasence the accused repeated his state- 
ment. The Bab Inspector states that he 
took it down as near as possible in 
words in which the accused uttered. The 
statement was read over to the accused; 
it was signed, and then the witnesses 
to whom I havereferred appended their 
' signature. 

Before I deal with the real point in 
this appeal, that is the admissibility of 
this confession, I will briefly state the 
evidence which was called in the case. 

I have already mentioned the evidence 
‘of the Sub-Inspector; he produced the 
‘confession. He states that he found a 
sari, and a garansa, bloodstained as it 
“was, was also found by him as a result 

of the communication made to him by 
the sister-in-law of the accused, There 
is one matter which is of some importance 
in this case to which I mugt refer. 

In his cross-examination, after having 
stated fhe short history of the taking 
of the statement and the signing of it 
.by the accused and the witnesses, the 
Sub-Inspector stated: “I arrested him for- 
malty after I recorded „the statement.” 
T he other witnesses were the Sul-Agsistant 
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Surgeon, and the zemindar who was another 
witness to the statement, whose n&ame-is 
Tejnarain Singh, but no mention need-ba 
made of their evidence because they depos« 
ed to the fact of their witnessing the confes- 


ion. 2 
There is then the witness Gangia who 
states in her evidence that she returned to 
her house which was close to that of the 
accused, or forms a part of it. I amot 
quitesure which is the fact judging from 
the evidence, and as it was getting late she 
went to call the deceased and finding the 
door closed went in and there found the 
deceased with a wound which she describ- 
ed, She also states that she found a lunga 
and garansa, that she threw the lunga away, 
and also states she buried the garansa. -It 
is from this witness that the Sub-Inspector 
obtained the information which led to the 
discovery of this weapon. 

The next witness called is the woman 
named Afusammat Anurgia, who had beén 
sent by Munda Dusadh, the person with 
whom the illicit intercourse issaid to have 
taken place, to see whether Deonandan'a 
wife, that is, the accused's wife wasin fact 
pregnant, and she states that she found 
that to be the case. 

The other witnesses, who are of any 
importance in the case, are, firat the father 
and the mother of the accused, and they 
with the sister-in-law whose evidence [ 
have already mentioned, go back on their 
statement made before the Oommitting 
Magistrate as to the date upon which tha 
accused returned from  Oalcutta. The 
importance éf this is, that according to the 
written statement of the accused, it was the 
result of intercourse with him that his wife 
was pregnant, That is a complete denial of 
the statement which he made before the 
Sub-Inspector called the confession in ,this 
case, and the Doctor's evidence being as it 
is that the woman had been pregnant for 
sometime approaching two months. It is 
suggested that the date of the arrival of the 
accused from Oalcutta has been put back in 


-order to fit it in which the suggestion which 


the accused made through his Advocate 
and in his written statement at the trial 
before the Sessions Judge. Apparenthy it 
ig suggested in the argament which has 
been addressed to us that the, reason for 
this is that if it could be established that the 
pregnancy was *due,to intercourse between 
the husband, the accused, and his wife, 
then, the motive, for “this crime would 
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disappear, From the brief outline of the 
evidence which Ihave given it is quite 
clear that the learned Sessions Judge is 
right in saying that on that evidence at 
any rate the crime with which the accused 
is charged is not brought home to him. It 
remains, therefore, to consider this con- 
fession. : 

For the purposes of convenience it has 
been divided into three parte, 1(a), 1(b) and 
l(c). The first part l(a) states briefly some 
of the facts a3 regards the accused's sojourn 
to Calcutta and his return and also his 
challenging his wife with the accusations 
which were then being made against her as 
to her unchastity, and he also states in that 
part of his confession that on his wife 
convincing him of her guilt he struck her 
witha pharsa on herlefthand. This part 


. of the confession is corroborated by the 


evidence of the Doctor, who says that he 
found on her left arma wound which was 
probably about two weeks old. The 
important part of the confession is, however, 
l(b)and this states: 

"I went into the west facing room and 
finding my wife sitting wounded her and 
she became senseless. " 

Then he goes on to state what is referred 
to as the third part 1(c), the confession as to 
the manner of his disposing of the garansa. 


It has been argued by the Jearned 
Advocate for the appellant thatthe part 
which distinctly relates to his* having 
wounded his wife and her becoming 
senseless is inadmissible in &vidence. The 
argument in regard to this, of course, is 
based on a. 27 of the Evidence Act, and the 
learned Advocate refers.us tothe case of Super- 
intendent & Remembrancer Legal Affairs, 
Bengal v. Lalit Mohan Singh (1) as an 
authority for showing that in almost exactly 
similar circumstances this part of the 
confession to which he refers is inadmis- 
sible. In the case which I have just 
mentioned the facts are certainly similar 
and there is a similar division in the confes- 
sion as in this case. The first part so 
far as the accused in that ease was concern- 
ed, is quite unimportant but it is the 
second part which was objected to and the 
Court certainly decided that that seccnd 
part, which particularly referred to the 
death of the deceased in that case, was 
inadmissible. But the case is distingypish- 


(1) 62 Ind. Cas 578; 49 O. 167; 25 O, WN, 788; 22 
Or. L. J. 562; A. I. R. 1922 Oal. 342. 
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able on this ground, Section 27 of the 
Indian Evidence Act provides "when any 
fact deposed to as discovered is in con» 
sequence of information received." 


In thecase of Superintendent & Remembranc- 
er of Legal Affairs, Bengal v. Lalit Mohan 
Singh (1) the state of affairs was that at 
the trial the Police Officer, who purported to 
prove this confession and put it in evidence, 
had not deposed to any fact discovered, 
and in consequence the Court decided, and, 
if Imay say so, rightly decided. that that part 
ofthe statement which led to the discovery 
uf the fact, could not be put in. evidence for 
the reason which I have stated. That case, 
therefore, is clearly different from the one 
which is now before us and no help can ke 
gathered from it. 


But we must took at the earlier sections 
of the Evidence Act for the-purpose of 
discovering whether in this case the confes- 
sion which the accused made is inadmissi- 
ble and particularly if thie part of the 
confession is admissible. Bat before I 
refer to the earlier sections and leaving 
all other considerations aside for the-. 
moment, it seems to me that the point 
clearly for consideration is whether this 
part 1(b) as it is called is admissible, 
because it isfrom that part of the confession 
or rather the fact deposed to jin this case 
that the dead body of the woman was 
discovered in the hcuse, and if it were 
necessary or sufficient to decide the case 
on that part of the confession, I would 
hold that this confession or this part of the 
confessicn was admiesible in evidence, 
But as I have already stated we must look 
also to the earlier sections, sas 24—26 which 
deal with confessions of this kind. First 
of all s. 24 makes a confession which 
has been caused by any inducement, threat 
or promise, having reference to the charge 
against the accused, irrelevant, and, there- 
fore, of course inadmissible in evidence, 
Section 25 clearly states that no confeg- 
sion made to a Police Officer shall be prov- 
ed as against a person accused of any 
cffence. The next s. 26 provides that no 
confession made by any person, whilst he 
is in the custody of a Police Officer, unless 
it be made before a Magistrate, is admis- 
sible. We then eome tos. 27, the all-im- 
portant section, and perhaps it would be 
as well to stateits provisionsin full:  * 

“Provided that, when any fact is depos- 
ed to ag discovered in consequence of 


` 
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L . 
information received from a person accused 


- of any offence, in the custody of a Police 


Y 


Officer, so much of such information, 


. Whether it amounts to a confession or 


not, as relates distinctly to the fact there- 
by discovered, may be proved.” 

I have already stated that that part of 
the confession called 1 (b) does distinctly 
relate to the fact which . was discovered 
and which has been deposed to by the 
Police Officer and that was admissible. 
But there are other provisions which are 
to be noticed in the section which seem to 
me to conclude the matter in this case. The 
first is this. I refer to that part of the 
section which reads “in consequence of 
information received from a person 
accused of any offence.” We have, therefore, 
got to decide whether this part of the 
section has been complied with, or I 
should say whether the facts in this case 
comply with the provisions of the section, 
The first question I have to ask myself is 
whether this person has been, or was at the 
time, accused of any offence. Now strange- 
ly enough when we come to look at the 
order committing the accused to trial, this 
point is disposed of by the statement which 
the learned Magistrate makes therein; and 
equally strangely the learned Committing 
Magistrate admits this confession on the 
very ground which I should hold made it 
inadmissible. Hesays in the course of his 
order “This statement though made before a 
Police Officer—he says this by reference to 
the earlier sections, which make a confession 
made before a Police Officer inadmissible—is 
admissible, because when this statement 
was made Deonandan Dusadh was not an 
accused.” 

Therefore, quite clearly, it does not come 
within s. 27, because the first provision of 
that sectionis not complied with, the person 
not being an accused person, and, therefore, 
itis not a statement made by an accused 
person. Ifauthority were needed for that 
we should find it in the case of Queen-Em- 
press v. Babu Lal (2). True that there was 
some difference of opinion in the Full 
Bench in that‘case, one of the learned Judges 
deciding that s. 27 referred to confessions 
made to pereons other than Police Officers 
only; but it seems to me that that was not 
necessary for decision in Queen-Empress v. 


, Babu Lal (2) and it is certainly not relevant 
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in this cass atid, therefore, no comment 
need be made on that, But it was decided, 
in order to bring the statement within s 27, 
that the person making it must not only be 
in the custody of the Police but that the 
statement must be of a person who was 
then an accused. I have already referred 
to the statement of the learned Magistrate 
in his order, and I think it is impossible to 
go behind that and the very facts of the 
esse, show quite clearly that at the time 
Deoiandan made this confession he was 
not an accused person because until the 
statement was made the crime which he is 
alleged to have committed was unknown. 

The next point of importance for con- 
sideration is whether the other part of the 
section is complied with. I make reference 
to the phrase “in the custody ef the Police 
Officer. The question that I have to 
determine is whether the accused was “in 
the custody of the Police Officer.” It is true 
that s. 46 of the Oriminal Procedure Oode 
provides that a person may be under arrest 
although no physical force or anything of 
the kind is used; and the section in fact 
says "unless there be~ ae submission to 
the custody by word or action.’ The 
suggestion here has been on behalf of 
the Orown that when the accused came to 
make this statement he was submitting to 
custody. In order to hold that it seems 
necessary to go back on the evidence of the 
Sub Inspector who says that after the state- 
ment was signed he "then arrested the ac- 
cused.” If the accused had already submitted 
to his arrest it goes without saying that the 
Sub-Inspectbr would have been under no 
necessity of formally arresting him. 

We are referred to the gase of Queen- Em- 
press v. Kamalia (3). Tho learned Assistant 
Government Ádvocate says that the case* 
there approximates, 80 far as the facts are 
concerned, to the facts in this case, but 
when we look at the judgment in that case, 
it is perfectly clear that the facts are very 
different. The second paragraph of the 
judgment says "The Head Constable des- 
cribes them as being among those Bhils whom 
the Police patel collected on suspicion;” 
and the state'of affairs was that under 8. 46 


‘of the Code of Oriminal Procedure those 


people had been arrested within the mean- 
ing of that section. I say that, in that case 
a yery different state of facts existed from 


those in the-presenj case. 


(8) 10 B. 595; 5 Ind, Dec. (s. s.) 785. 
m 


133 
ln my judgment, therefore, the alleged 
confession upon which the conviction of 
the accused is based is quite clearly inad- 
missible; it does not comply, as I have stated, 
` with s, 27 of the Evidence Act inasmuch as 
it was not made by a person in the custody 
of the Police Officer. The Legislature in its 
' wisdom has seen fitto make these safeguards 
against the admission of confessions in such 
cases. I have no doubt in my mind that 
“the confession in this case was made but 
‘there being, what I describe these safe- 
guards, this confession is inadmissible. It 
is for me to administer the law quite apart 
from what the results may be. I find in 
this case that there was no evidence against 
' the accused apart from this confession and 
as the confession is clearly inadmissible, 
the conviction and sentence will have tobe 
set aside and the accused discharged from 
custody. 
Adami, J.—I agree. 


A. N. A. Appeal allowed, 


ALLAHABAD HIGH COURT, 

ORIMINAL APPEAL No 248 oF 192s, 

June 6, 1528. 
Present: — Mr, Justice Mukerji. 
NANHU SINGH—Acoosgepy-ApPPELLANT 
N veraus 
EMPEROR tardtas BUDHU MAL 
--RESPONDBENT. 
Criminal Procedure Code (Act V of 1898), ss. 476, 
` 476B—Complaint for perjury ın respect of par- 
twulqr statenent—Appeal—Alteration of subject- 
matter of complaint by substitution of another 
statement—Legality of proceedings 

A District Magistrate directed the filing of a 
complaint for perjury in respect of & statement in 
& certain paragraph of an affidavit The Sessions 
Judge, on appeal came to the conclusion thet the 
subject-matter of that paragraph was not a fit state- 

: ment on which the accused should be charged and 
substituted another statement made in another 
paragraph of the same affidavit as the subyect- 
matter of the complaint. It was contended that the 
Sessions Judge had no jurisdiction to alter the 
subject-matter of the prosecution: 

Held, that the proceedings were not illegal inas- 
much as thé act of the Sessions Judge amounted to 
the filing of a complaint for & different o ence, 
though of the same nature, fo the offence for which 
the District Magistrate had filed a complamf. [p. 123, 
col, 2.] e 

. 
L3 


NANHU BINGE: O. BMPHHOR, 


4 


“1111, O. 1928 


Jd. 

Oriminal appeal from an order of tha 
Sessions Judge of Meerut, dated the 15th of 
March, 1923. 

i Mr. Muhammad Husain, for the Appel- 
ant. 

The Goverment Pleader, for the Crown. 

Mr. S. N. Gupta, for the Respondent. 

JUDGMENT.—This is an appeal 
under 8.476-B of the Criminal Procedure 
Oode and has arisen under the following 
circumstances. 

Certain: persons Man Singh and others 
were being tried before an Honorary Magis- 
trate, Mr. Puech. An application to transfer 
the case from the Oourt of Mr. Puech to 
some other Court was made on behalf of 
the accused persons and in support ‘of 
that application one Nanhu Singh, the 
appellant before me, filed an affidavit. In 
that affidavit he made various statements. 
The District Magistrate transferred the 
case from the file of Mr. Puech to a 
stipendiary Magistrate. Budhu Mal, the 
complainant, at whose instance the criminal 
case was pending filed a petition before 
the District Magistrate asking him to filea 
complaint for the prosecution of Nanhu . 
Bingh, on the ground that he made various 
false statements. Budhu Mal enumerated 
these false statements and these were 
according to him,to be found in paras. 
2, 7 and 8 of the affidavit. The 
District Magistrate directed the stipendiary 
Magistrate who was hearing the case 
against Man Singh and others, for a report. 
That officer reported. that the statement 
in para. 8 of the affidavit was false. The 
Magistrate did not specify the paragraph 
by number, but his report concerned itself 
with the statement contained in para, 8 of 
the affidavit. The District Magistrdte, in a 
very short order, directed the filing of the 
complaint and quoted certain wordsfrom 
para. 2 as being the subject-matter of the 
complaint. 

Nanhu Singh appealed to the Sessions 
Judge. That officer came to the conclusion . 
that the subject-matter of the para. 2 of the 
affidavit was not a fit statement on which 
Nanhu Singh should be ‘charged with 
perjury. He, therefore, substituted the 
statement in para. 8 for the prosecution. 

In this ourt, two points haye been 
urged. First, it has been said that the 
para. 8 of the affidavit has been misunder4 
stood by the learned Sessions Judge. I 
am not quite clear that this is 80: but-I do 
not think tt necessary to discuss the point, 
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because the question of interpretation will 
be before the trying Magistrate and itis 
not right that my opinion should in any way 
influence him. 

The second point is that the learnad 
Sessions Judge had no jurisdiction to alter 
the subject-matter of the prosecution. The 
argument is this. The Sessions Judge, 
as the Appellate Court could file a complaint 
of his own accord, provided that the 
‘subordinate Court, t. e., the District Magis- 
trate, had neither- made a complaint nor 

‘yejected an application fer making such 
' a complaint. It is said that, because the 

District Magistrate did make a complaint, 
‘the Appellate Court i. e., the Sessions Judge, 
was deprived of his authority otherwise 
given to him under s. 476-A of the Oriminal 
Procedure Code to make a complaint. 

It appears tome that the whole thing 
is capable of being correctly adjusted to 
rules of law. Asl have already said, the 
District Magistrate had directed a sti- 
pendiary Magistrate to make areport. The 

- yeport of the Magistrate was confined to the 
statement in para.8. In filinga complaint 

- therefore, the District Magistrate must 
be taken to havesmeant that the complaint, 
should relate only to the matter about 
which he had the report and to nothing 
else, but instead of quoting the words of 
para. 8, he quoted the words of para. 2. 
This was, in my opinion, nothing but a 
slip. The Sessions Judge corrected that slip 
and did nothing else. 

I will, however, look atithe matter from 
‘a strict technical standpoint and see if the 
learned Judge was not right, If the 

- District Magistrate filed a complaint in 
- respedt of a statement, of which the learned 
- Sessions Judge was not assured that it was 
a false statement, it must be taken that 
the learned Sessions Judge set aside the 
order of the District Magistrate in respect 
of that complaint. The result is that the 
Sessions Judge withdrew the complaint so 
- far as it was based on para. 2. There offence 
of prejury is intimately connected with 
the statement to be made. There may be, 
say, five statements, and, if those five 
statements be all false, there would be five 
different offences. If the District Magis- 
` trato ordered prosecution for one offence, 
the Sessions Judge ordered the withdrawal 
by filing a complaint for that offence. In 
effect, therefore, the District Magistrate's 
“order “was get aside. After having set aside 
‘the order of the District Magistrate it was 


ABHITA RANJAN BOSH f, EMPEROR: 


. 
l 123 

certainly open to the Sessions Judge to 
direct prosecution for a different offence. 
The statement contained in para. 8 of the 
affidavit, if it be untrue, constituted an 
offence different from the offence committ- 
‘ed in making afalse statement in para. 2 
of the affidavit. The Sessions Judge's 
order, therefore, amounted to the filing of 
: the complaint for a different offence, though 
of the same nature, to the offence for which 
‘the District Magistrate had filed a complaint. 
‘In this view of the whole proceedings, even 
‘the strictest letter of the law has not been 
‘contravened, I dismiss the appeal. 


A, N. A. Appeal dismissed. 


CALCUTTA HIGH COURT. 
OriminaL Revision No. 54 or 1928, 
April 20, 1928. 
Present:— Mr. Justice H. N. Mukerji. 
ASHITA RANJAN BOSE—Acousro— 
PETITIONER < 
TET81L8 
EMPEROR—Obpprosits Parry. 

Assam Labour and Emigration Act (VI of 1901), 
88.104, 218—Offence under es 164, 218, nature of— 
Emigration and recruiting, difference between—Charge 
for assisting emigration—Conmection for abetment of 
recruiting—Legality of convictton—Crimimal Pro- 
cedure Code (Act V of 1898), 8. 248. 

An offence unders. 164 read with s. 213 of the 
Assam Labour and Emigration Act of 1901 is an 
offence relating toa summons case and s. 242 of the 
Oriminal Procedure Code apples to the trial of such 
acase [p. 124, col, 2.] 

Failure to comply with s. 842, Oriminal Procedure 
Code, is a ground for setting asıde trial. [bad] - 

The process of emigration is entirely different 


from the process of recruiting. Recruiting must 
terminate before emigration begins. [p. 125, col, 
2.] 


An accused who is charged with having assisted 
in the emigration of coolies cannot be convicted of 
having abetted the illegal recruitment of the coolies, 
[p 125, col. 2, p. 126, col. 1.] 


Oriminal appeal against an order of the 
Officiating Sessions Judge, Assam Valley 
Districts, dated the 28th October, 1927, 
affirming that of the Magistrate, Dibrugarh, 
datetl the 27th of May, 1927: 
Babu Sures Chandra Talugdar, for the 
Petitioner. 
Babu Debendra Narain Bhattacharjee, for 
Mr. Khundkar, for the Opposite Party. 
JUDGMENT.—This Rule has been 
issued to* show cause why.the conviction of 
the petitioner and ¢he sentence passed on 
e 
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him should net beset aside on ground No. 2 
mentioned in the petition. The petitioner 
has been. convicted unders 164 read with 
8. 213 of Act VI of 1901 (Assam Labour 
and Emigration Act) and has beensentenced 
to pay a fine ‘of Rs. 200. The order of 
conviction and sentence was passed, in the 
first instante, by a Magistrate at Debrugarh 
and the same has been confirmed on 
appeal by the Sessions Judge of the Assam 
Valley Districts. Ground No. 2 of the 
petition upon which this Rule has been 
issued runs in these words: “For that the 
assumption of the learned Sessions Judge 
that a recruiting Sardar must accompany 
every batch of coolies and the imputation 
of the petitioner's guilty knowledge there- 
from are wrong.” There was a consider- 
able amount of confusion in the proceedings 
that took place in the Courts below in con- 
nection with this case and a perusal of the 
record discloses certain facts which I shall 
presently narrate and which will speak for 
themselves. 

The petitioner was anagent of Messrs, 
Medland Bose & Co. at a place called 
Amingaon, Messrs. Medland Bose & Oo. 
are the forwarding agents of tea labourers 
recruited in different parts of India. Cer- 
tain coolies were recruited for the Madhut- 
ing Tea estate by one B. K. Banerjee who, 
however, did not have a license for recruit- 
ment of coolies. The said ccolies were 
despatched by Messrs. Medland Bose & 
Oo. to Amingaon and the petitioner receiv- 
ed those coolies and sant them to the 
Madhuting Tea estate. These shortly are 
the facts of the case upor which the peli- 
tioner was tried, The Manager of the 
Madhuting Tea estate was at first put upon 
his trial when it was discovered that the 
said B. K. Banerjee had no license to re- 
eruit coolies and he was convicted, There- 
After, it appears that a complaint was lodg- 
ed in the Oourt of the Magistrate at 
Debrugarh by somebody whose initials can- 
not be deciphered in these words: "To 
the Magistrate, Debrugarh: Sir, I have the 
honour to apply for summons against the 
following accused undet es. 164/213 of Act 
VI of 1901. The historyof the case ig here- 
with put up." The name of the accused 
was given as "A. R. Bose of Amingaon, 
agent to Messrs. Medland Bose & Qo." The 
history of the case which is said to have 
been put up along with,the complaint con- 
sists of a sheet of “paper which is headed 
as containing: “points in respect of and 
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relevant to the illegal recruitment of 
coolies by B. K. Banerji and the assist- 
ance rendered in these transactions by 
A. R, Bose." It refers to four challans 
by their numbers and dates and states 
that the said A. R, Bose assisted and 
caused to emigrate the coolies men- 
tioned in the said challans in contra- 
vention of Act VI of 1901. On this com- 
plaint, summons appears to have been 
issued against the petitioner under as. 164/213 
of the Act. No copy, however, of this sum- 
mons is to be found on the record. But 
the summonses that were issued on the wit- - 
nesses are av ilable and they show only 
that the offence for which the petitioner 
was being tried was an offence under the 
Emigration Act. There is no reason to 
Suppose that the summons that was issued 
against the petitioner was in different terms, 
However that may be,an offence under s. 164 
read with s. 213 of Act VI of 1901 is an 
offence relating to & summons case and 
8. 242, Oriminal Procedure Code, evidently 
applies to the trial of such a case. It 
does not, however, appear from the record 
that the substance of the accusation that 
the prosecution desired to make against 
this petitioner was made known tohim in 
accordance with the provisions of e. 242, 
Oode of Oriminal Procedure, If in point 
of fact, the provisions of this section were 
not complied with, then that would in 
itself be a ground for setting aside the 
whole trial. I amnot sure, however, whether 
the said provisions were complied with or 
not. All that can be said is that there is 
no record with reference to this matter 
amongst the papers that are before me, 
Thereafter, it appears, one witness was ex- 
amined on behalf of the prosecution, name- 
ly, U. O. Burdalai who happened to be 
the Manager of the Madhuting Tea estate. 
It is really upon the evidence of this witness 
coupled with the documentary evidence that 
was adduced in the case that the conviction 
of the petitioneris based. It may be men- 
tioned here that of the four challans that 
are referred to in the history of the case 
that was filed along with the petition of 
complaint, the one which concerns the 
present case ^s challan No. 172 bearing 
date the f7th April, 1926— the challan re- 
lating to the despatch of 16 coolfes. From 
the note as regards the history of the case, 
it would appear that the petitioner was 
charged with having assisted in the emi- 
gration of thé said 16 coolies referred to 
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in challam No.172. That substantially may 
be taken to be the case that was put for- 
ward against the petitioner by the prose- 
cution in the trial Court, In the judgment 
which the learned Magistrate passed con- 
vieting the petitioner under s. 164 read 
with 8.913 ofthe Act, he, first of all, set 
out the facts relating to the parts taken 
in this affair by the manager of the Madhut- 
ing Tea estate, and B. K. Banerji and 
Messrs. Medland Bose & Co. Having 
done 80, he stated the facts that the accus- 


. ed received the coolies illegally as the re- 


ES 


.was sent along with the coolies, 


cruiting agent B. K. Banerji had no license 
for recruitment of coolies and that the 
accused forwarded the said coolies from 
Amingaon to the Madhuting Tea estate. 
Thelearned Magistrate then stated in his 
judgment that the accused must have been 
well aware that the Madhuting Tea garden 
had sent no licensed recruiter for recruit- 
ment of the coolies and thereafter he record- 
ed a finding to the effect that no recruiting 
Sardar accompanied the cooliesto Amingaon 
aod that when the accused despatched 
them from Amingaon no garden Sardar 
From 
theee findings, the learned Magistrate ul- 
timately recorded a general finding to the 
effect that the accused took part ia the il- 
legal recruitment with full knowledge that 
the recruitment was illegal. Reading the 
judgment of the learned Magistrate as a 
whole, it seems to me that he did not 
keep in view the distinction between the 
different kinds of offences that are con- 
templated by s. 164 of the Act. That 
section runs in these words: “Whoever 
knowingly recruits, engages, induces or 
assists, or attempts to recruit, engage, in- 
duce or assist, any person to emigrate in 
contravention of any of the provisions of 
this Act eto." If the case that was put 
forward against the petitioner in the peti- 
tion of complaint was to be adhered to, 
the only question which the Magistrate 
had to determine was whether the peti- 
tioner had assisted in the emigration of 
the coolies becguse the petition of com- 
plaint read with the history of the case did 
not refer to any abetment on the part of 
the petitioner in the recruitnient itself. 
Hmigratidn is defined in s. 2 cl. (e) of 
the Act and whether that definition confines 
the meaning of the word tothe departure 
of the .coolies from a particular point or 
whether emigration consists’ in tha entire 


procos af tha journey made by the spolies 
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from the point from which they depart till 
they reach the garden for which they are 
recruited, it is quite clear that the process 
of emigrationis entirely different from the 
process of recruiting and s. 164 makes that 
distinction perfectly clear, for it says: "re- 
cruits any person to emigrate.” In my 
Opinion, there can be no question that the 
process of recruiting must terminate before 
the process of emigration begins. The learn- 
ed Magistrate does not appear to have kept 
this distinction in view at the time when 
heconvicted the accused. Onething, there- 
fore,is quite clear that it was not possi- 
ble for the petitioner to ascertain with 
any degree of precision what exactly was 
the case that he had to meet at the trial 
that was held against him. Assuming, 
however, that the word ‘recruitment’ has 
been used by the learned Magistrate in 
his judgment in a general sense and as 
not different from the word ‘emigration’ 
but as consisting ofone and the same pro- 
cess, the learned Sessions Judge,it appears, 
in dealing with the case has confined his 
attention entirely tothe recruitment that 
was made of the coolies. Paragraph 2 of 
the learned Sessions Judge's judgment 
makes this point perfectly clear. What 
the learned Judge says therein is this— 
and here I quote his own words from hig 
judgment: "Itis common ground that the 
recruitment was illegal and that the appel- 
lant assisted in such recruitment. It was 
argued that there was no evidence that 
he did so knowingly. The learned Public 
Prosecutor pointed out in reply that there is 
no evidence that any competent or approved 
person within the meaning ,of s. 44 (? 
of the Act accompanied the party. It 
being admitted that no garden ‘Sardar 
accompanied them and the nature of the 
escort being a matter particularly within 
the observation of the appellant—if only for 
his own protection, I hold there is sufficient 
ground for finding that the appellant 
knew the labourers to be illegally recruited,” 
Now, it is clear to my mind that the learned 
Sessions Judge wds convicting the accused 
of haying abetted the illegal recruitment 


„ofthe coolies knowing that such recruife 


ment was illegal. Tothis view, there are 
two objections. In the first place sthat wag 
not the case upon which the accused wag 
tried—the case a&geinsj him having been 
as I have, already stated, one of assisting 
in the emigration „of tle coolies; and 
secondly, jf emigration or assisting im thy 
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emigration be taken as formally an abet- 
ment of the offence of illegal recruitment, 
then it cannot be an abetment which is 
contemplated by s. 213 of the Act, for it is 
clear that this is nota form of abetment, 
an &betment after the fact which the Indian 
Penal Code takes cognizance of. Section 213 
expressly refers to abetment as meant by the 
Indian Penal Code. For these reasons, I am 
of opinion that therehas been no proper 
irialofthe case as against the petitioner 
nor have any facts been established which 
would call for any further trial of the 
petitioner. The Rule should, in my 
opinion, be made absolute and I order 
accordingly, The conviction of the peti- 
tioner and the sentence passed on him 
areset aside and the fine, if paid, will be 
refunded, 


AUN, A. Rule made absolute, 





MADRAS HIGH COURT. 

O&rMiNAL Revision Oasa No. 228 or 1928. 

(Oasz RyzskRRBD No. 37 or 1928.) 
April 24, 1928, 
Present:—Mr. Justice Devadoss. 

. In re AROKIANADHAN—Acouszp, 

Penal Code (Act XLV of 1860), ss. 832, $23—Con- 
victron for ojfence under s. 338 by Second Claes 
Magrstrate—Alteratrion of conviction into one for 
offence under s. $23, legality of. 

A conviction bya Second Olass Magistrate of an 
accused person for an offence under s. 332, Penal 
Code, which is triable only by a First Olass Magis- 
trate, is illegal and without jurisdiction. 

In such a case when the facts make out an offence 
under s. 332, Penal Oode, it cannct be altered into 
one for an offence under s, 323. 


Oase referred for” the order of the High 
Court, under s? 438 of the Oriminal Pro- 
cedure Code, by the Additional District 
Magistrate of the Tanjore, in his letter,R. C, 
ae O.L, dated the 8th March, 
1928, 

Mr. Govinda Menon, for the Public Prose- 
outor. 

ORDER.—Thie is a reference by the 
Additional District Magistrate, Tanjore, 
recommending alteration bf the conviction 
unders 332, Indian Penal Code, to.one 
under s. 323. The offence as made out is 
one under s. 332, namely, voluntarily caus- 
ing hurt tg deter public servant from hig 
duty. That offence is triable by a Court 
of Session or by a Presidency Magistrate 
or by a First Class Magistrate, Here a 
Sécond Olass Magistrate tried the case 
and cenyicted the accused, The convic- 


BAM PROSAD MAITRA V. EMPEROR, 


iil I. O. 1928 


tion is certainly illegal as the Second 
Olass Magistrate had no jurisdiction to try a 
first class offence. The learned Additional 
District Magistrate recommends that the 
conviction should be altered to one for an 
offence under s. 323, Indian Penal Code. 
Itis difficult to see how the conviction 
under s. 332, when the facts have made out 
an offence uhder that section, could be 
altered to one for an offence under s. 323. 
The procedure recommended by the Addi- 
tional District Magistrateis unwarranted. 

Iquash the conviction of the accused 
unders.332 inasmuch as the Magistrate 
who tried the case had no jurisdiction to 
try him for that offence, but at the same 
time as the accused has already undergone 
the a a ai I decline to order a re- 
trial. 


Y. N. Y. Conviction quashed, 


—— amma 


CALCUTTA HIGH COURT. 
CriminaL Revision No. 112 oF 1928. 
May 28, 1928. 

Present:—Sir Charu Ohunder Ghose, K7., 

end Mr. Justice Jack. N 
RAM PROSAD MAITRA-—AcovserD 
— PETITIONER 
versus 
EMPEROR-O»rrosirs PARTY. 

Criminal Procedure Code (Act V of 1898), s. 208— 
Absence of complarnant—Dismissal of complaint with- 
out examination of complainant—Further enquiry. 

Where a complainant failed to appear in Court on 
the dates on which the matter came before the 
Magistrate and the Magistrate dismissed the com- 
plaint under s. 203, Orimmal Procedure Code, with- 
out examining the complainant : ; 

Held, that the complainant could not afterwards be 
heard to say that the matter should be sent back to 
the Magistrate for further enquiry. 

Oriminal revision against an order of the 
Sessions Judge, Hooghly, dated the 7th. 
December, 1927, directing a further en- 
quiry against that of the Deputy Magistrate, 
Howrah, dated the 23rd Mareh, 1927. 

Babus Suresh Chandra Taluqdar and 
Mahendra Kumar Ghose, for the Petitioner, 

-JUDGMENT.—In this case, the com- 
plaint was dismissed under s. 203, Criminal 
Procedure Oode. Subsequently, the matter 
went before tht learned Sessions Judge 
and he was'ofopinion that the complaint 
should not have been disposed ôf under 
s. 203, Oriminal Procedure Code, without 
the complainant being examined on oath. 
It appears, however, that the complainant - 
was not present in Court on any of the dates ` 
on which the matter came before the Magis. á 
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trate, Therefore, the Magistrate had no 
opportunity whatsoever of examining the 
complainant on oath. It was the business of 
the complainant to be present jin Court, if 
he desired to have his statemant taken on 
oath. As already stated, he not being pre- 
gent in Court, the matter was disposed of 
by the Magistrate under s. 203, Oriminal 
Procedure Code. In a case like this where 
the complainant does not choese to be pre- 
sent, he cannot be heard afterwards to say 
that the matter should be sent back to the 
Magistrate for further enquiry. In this 
view of the matter, the order made by the 
learned Sessions Judge is set aside. The 
Rule is accordingly made absolute. 
A, N, A. Rule made absolute. 





ALLAHABAD HIGH COURT. 
. ORIMINAL REFRRENOR No. 416 oF 1926. 
May 22, 1928. 
Present :—Mr. Justice Dalal. 
HASAN AHMAD—<AccosgD 
versus 


: EVWPEROR—Obpposit# PARTY. 

Motor Vehicles Act (VIII of 1914), ss. 8, 9, 16—U. 
P. Motor Vehicles Rules, vr. 22, 24—Power of District 
authority to prescribe routes for motor vehicles— 
Conviction for janure to produce permit under T. 24, 
legality of —Ss. 8, 9, applicability of, to permits 
under r 24—Charge, contenta of. 

Sections 8 and .9 of the Motor Vehicles Act do 
not apply to any permit issued under r. 24 of the 
U.P. Motor Vehicles Rules but apply only to 
the driving license prescribed by s. 6 of the Act 
and rr. 20to 22. |p. 128, col. 1] 

A person who drives a vehicle without a permit 
under r. 24 or who fails to produce such a permit 
on demand cannot be convicted under s. 16 of the 
Motor Vehicles Act for breach of the conditione im- 
posed -by ss 8 and 9. [p. 128, col. 2 ] 

Rule 24 of the U. P. Motor Vehicles Rules does not 
authorise a District authority to prescribe fixed 
routes for public motor vehicles and prohibit them 
ha plying along any route other than these. 

rd. 

Omission in a charge to specify the sections of 
tho Motor Vehicles Act, or rules made there- 
under for breach of which an accused is being pro- 
gecuted is a serious defect. [p.127, col. 2.] 

Emperor v. Rananjai Singh (1),referred to. | 

Oriminal reference made by the District 
Judge, Muttra, dated the 4th May 1926. 

. REFERRING ORDER.—In my opin- 
ion the convietions and sentences passed in 
this case cannot possibly be - upheld. The 
Magistrate has convicted the applicant 
on what he styles as two different charges 
‘under s. 16, Motor Vehicles Act, 1914, 
One charge appears in the, judgment to 
be tailure to produce his licepse upon 
demand by a Pelice constable, contrary 
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to s. 8, and the second charge appears to 
be driving a motor vehicle in an area 
for which his license was not available, 


‘contrary to the provisions of s, 9. 


But when I come to examine the record 
in order to ascertain exactly with what 
offences and under what sections the ap- 
plicant was charged in the trial of the 
case, I find that he was charged with 
quite different offences. The summons 
issued to kim unders. 16 of the Motor 
Vehicles Act was defective, since it omitt- 
ed to specify the sections of the Act or 
rules made thereunder, for breach of 
which the applicant was being prosecuted. 
The curiousness of this defect has been 
recently stressed by the Hon'ble High 
Court in Emperor v. Rananjai Singh (1). 
When the applicant appeared in Oourt, 
he wastried summarily. The record shows 
that the Police “report Ex. 1 was read 
over to him as containing the offence for 
which he was charged, and that he 
pleaded not guilty. The document Ex. 1 
is the Police charge-sheet, and the offences 
committed by the applicant are set out’ 
therein as follows :— . 

"Mazim Khana No. 7 apnt motor lorry - 
No. 18 sarak Sadabad janib Baldeo sawari- 
yan bithlaye hue Muthra koja raha tha. ` 
[jazatnama chalane sarak Saddabad talab 
kiya gaya to namburda ne kaha ki hamare 
pas nahi hai. Chunki yah fail namburda 
ka dafei 16 Act Motor ki had tak pahunch- 
ta hai, lihaza naksha charge sheet muratab . 
karke bagarz daimi jurm ijlas janab Hakim 
pargand Sahib Sadabad, irsal hat. Is shakhs 
me i8 sarak ‘Sper Motor chalane ki ijazat 
hasil nahin ki hai khilaf sharait license . 
jurm kya hat.” . 

Now from this Police report, it is clear 
that the Police took the view that the 
applicant was not entitled to drive his. 
motor vehicle on the Muttra Sadabad road 
without some form of special permit. 
They were prosecuting him for driving 
on this route without a permit, or in the 
alternative for failure to produce his per- 
mit, if any such permit existed. 

But the sections of the Actunder which 
thé Magistrate has convicted the applicant 
do hot refer to any special permit” for 
driving a motor vehicle along any par- 
ticular route, The license to which they 
refer is the license to drive'& motor 
vehicle, which ‘is «nade compulsory by 

(1) 108 Ind. Cas. 230; 26 A. L, J. 331; L. R. 9 A 49 
Or, 341; A. I, R, 1928 AT , 
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B. 6 of the Motor Vehicles Act, and shown 
in the form given in Sch. "B" of the 
United Provinces Motor Vehicles Rules, 
1924, This licence is given in accord- 
ance with rr. 20, 22 of these Motor 
Vehicles Rules, but these rules do not 
authorise the licensing authority to specify 
the routes over which a driver of a motor 
vehicle may drive. As a matter of fact 
these driving licenses are issued for the 
whole of the United Provinces. 

The judgment of the Magistrate shows 
that during the trial he never directed 
either his mind or the ,evidence to the 
question whether the applicant was asked 
to produce his driving license in the 
form given in Sch. "B" as he could 
be required to do under r. 24, and also 
under s. 3 of the Act, and whether he 
refused to produce his license. He directed 
himself entirely to a consideration whether 
any form of permit has been issued to 
the applicant to drive a publie motor 
vehicle on the route from Muttra to 
Sadavad, and whether the applicant had 
refused to produce this permit, Accord- 
ingly in his defence on these charges, for 
which he was placed on his trial, the 
applicant produced aform of permit which 
has been exhibited and marked Ex. ‘ 2”, 

Now it is contended in support of the 
convictions that under the Motor Vehicles 
Rules, 1924, there was an authority con- 
stituted called the district authority by 
r. 24 of the rules and that this authority 
had the right to issue permit for public 
motor vehicles to ply along certain 
specified routes, and that without sucha 
permit no publip motor vehicle could ply 
for hire and that it could only be plied 
along the routes specified in the permit. 
It ig also argued that the route specified 
inthe permit granted to the applicant 
had no right to ply on the route from 
Muttra to Sadabad, and he has, therefore, 
been rightly convicted. 

Now 1 have already pointed put that 
the sections under which the Magistrate 
has convicted the applicant, do not apply 
to permit atall. They do'not apply &o 
any permit issued under r. 24, but -to 
the driving license prescribed by s. 6 of 
the Act and rr. 20,22. Oonsequently on 
this account only the convictions must 
be set aside. 

But furthermore 
the rules to make it 


there is nothing in 
compulsory for the 


= (river ofa public motor vehicle te pran 
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duee on demand the permit issued to him 
under r. 24 and consequently the appli- 
cant committed no offence by failing to 
produce his permit Ex. 2. 

Again I am unable to agree that r. 24 
of the rules authorised & District author- 
ity to limit the routes along which a 
particular publie motor vehicle might 
ply. Under r. 24 (b), the authority was 
authorised to fix the rates for which public 


. motor vehicles should ply. 


Under r. 24 (c) it was authorised to fix 
the maximum number of persons and the 
weight of luggage to be carried in a public 
motor vehicle, and in the case of motor 
lorries the weight of goods. 

Under r. 24 (d) it was authorised to fix 
stands and places at which public motor 
vehicles might stand to ply for hire, as 
well as to fix the houra of departure of 
vehicles for specified places. But this does 
not mean thatthe District authority was 
authorised to prescribe fixed routes for 
public motor vehicles and prohibit them 
from plying along any route other than 
these. My contention is borne out by 
the form of permit shown in Sch. f 
attached to the rules. Incidentally the 
permit Ex. 2 has notbeen issued strictly 
in accordance with the form given in 
Beh. I. 

The result is that not only do I hold 
that the applicant has been wrongly con- 
victed under s. 16 of the Motor Vehicles 
Act, 1914,tfor breach of the conditions 
imposed under ss. 8and 9, but I also find 
that he has committed no offence at all 
under the Motor Vehicles Act or rules, 

I, therefore, direct that the record be 
submitted to the Hon'ble High Court, with 
the recommendation thatthe convictions, 
sentences and order for cancellation of 
the license be set aside. The Magistrate 
should submit any explanation which he 
has to offer within seven days. Further- 
more, under s. 436 of the Oriminal Pro- 
cedure Code Isuspend execution of the 
order for cancellation of the license. 

JUDGMENT.—This is a very careful 
submission by the District Magistrate and 
may usefully be* reported in the Law 
Journals. s j 

I set aside the conviction and sehterice 
of Hasan Ahmad and direct the fine, if 
any recovered, to be refunded. All other 
incidental orders of the trial Court are alsq 
cancelled, . : eX 

bi Ne Ay Conviction set aside, 


r 
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ALLAHABAD HIGH COURT. 
Oivit Revision No. 137 oF 192/. 
May 23, 1928. 
Present:—Mr. Justice Mukerji and 
Mr. Justice Banerji. 
LAKHPAT RAI—Apetioant 
Versus 
DURGA PRASAD AND ANOTHRR— 
OpposiTs PARTIES. 

. Charitable and Religious Trusts Act (XIV 
of 1980), s. 8—‘Having an interest in the trust, 
meaning of—Lindu entitled to stay wm Dharmsala, 
right of, to apply for particulars under s. 3. 

Whether a person ‘has an interest’ in a trust 
within the meaning of s. 3 of the Oharitable and 
Religious Trusts Act, XLV of 1920, must ın each case 
depend on the nature of the trust. 

A Hindu who is entitled to stay ma Dharmsala 
and is the Secretary to the Dbarm Asthan Budhar 
Committee of the place where the Dharmsala 19 
situated is & person having an interest in the Dharm- 
gala trust. 


Civil revision from an order of the 
District Jadge, Meerut, dated the dist of 
May, 122/, 

Mr, S. N. Gupta, for the Applicant. 

De. N. C. Vaish, tor the Opposite Parties, 


— JUDGMENT.—This is an application 


in revision by one Lakhpat Rai, who was 
manager ofa Dnaramsala in Meerut, under 
a deed executed by Musammat Bandar 
Kunwar on the 9th December, 198. 

One Durga Prasad, who descripes himself 
asa respectable Hindu citizen of Meerut, a 
Brahman by caste, and a Secretary of tne 
Dnarm Asthan Sudhar Oommittee, Meerut, 
presented an application to the District 
Judge of Meerut praying that the trustees 
of the Trust created by Musammat Sundar 
Kunwar be directed to furnish the peti- 
tioner through the District Jadge (1) with 
particulars us to the details of the Trust 
property as they existed on the date of 
the application, (2) the names of persons 
to whome each property is given on rent, 
(3) the income derived from the Trust and 
the expenditure incurred and (4) the 
account of the Trust for the last three years 
to be examined and audited through some 
certified auditor. 

Objection tas taken by Lakhpat Rai, 
among other grounds, on the ground that 
the petitioner was nof a ‘person interested 
in “the Trust within the méaning ofs. 3 
of Act XIV of 1920 and, therefore, the order 

„Of the learned District Judge was incom- 
peteat. Seclion 3 provides that any person 
having an interest in aay express or con- 
Biructiva trust oraated-or existing for A 


sA s 
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public purpose of a charitable or religious 
nature may apply by petition to the Uourt 
for reliefs for which the present petitioner 
has applied. : 

We are of opinion that the words "having 
an interest in a Trust" must in each case 
depend upon the natureof the Trust. Lakh- 
pat Rai was the trustee of a Dharmsala 
constructed and dedicated under the deed 
of the 9th December, 1208, and Durga Prasad 
in our opinion had an interest in that 
Trust inasmuch as he was entitled to stay 
in that Dharmsala and as Secretary of 
the Dharm Asthan Sudhar Oommittee, 
Meerut. 

We are of opinion that the view taken 
by the learned District Judge is correct 
and this application is dismissed with costs 
to bs paid by the applicant personally. 

The stay order of this Court dated the 
16th June, 1927, is discharged. 
ty ALN, A Application dismissed, 


> —— HÓ 
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LAHORE HIGH COURT. 
Sgooup Orvin AePBíL No. 2634 or 1927. 
Apr1l23, 1928. 

Present :—Mr. Justice Zafar Ali and’ 
Mr. Justice Jai Lal. 
Musammat ILAHI JAN—VranpEas— 
< DREBNDANT— APPBLLANT 
versus 
RAHMAT ULLAH- PLAINTIFP AND 
NAND LAL-—VaNbpoR—DR&FBNDANT 
e —RESPONEENTS. 

Pre-emption suit—J'urisdyctton of Court —Forum ef 
appeal, determination of—Jurisdwtion of Court to 
decree possession of 1mmoveabl$ property om pay- 
ment of sum exceedang jurisdiction, 

In a pre-emption suit the amount which deter- 
mines the forum ofappeal is the amount found by 
the trial Court as the price payable by the pre- 


emptor. [p. 131, ool. 1.] 
mam Din v. Ghulam Muhammad (1), dissented 
from, 


Jaswant Ram v. Mott Ram (2), Budha. Mal v, 
Rallia Ram (5) and Chiragh Din v. Siraj Din (6), 
referred to. 

A Oourt cannot, grant a decrea for possession of 
jmmoveable property on payment of a sum of money 
which exceeds the pecuniary limjts of ita Jurisdietion, 


[p. 130, ool. 1.] a 
Muhammad Afzal Khan v. Nand Lal (3) and 


Abdur Rahman v. Charag Din (4), followed. 

Second appeal from a decree of the 
District Judge, Ambala, datéd the 9th 
August, 1927, Varying that of the Senior 
Subordinate Judge, Ambala, dated the znd 
February, 1920, . s 3 


là 


- Mr. D. C; Ralli, tor the Appellant. 

Mr. Jagan Nath Aggarwal, for the Re- 
spondents, 

JUDGMENT. 

Jai Lal, J.—Rahmat Ullah respond- 
ent filed a suit to pre-empt a house pur- 
chased by the appellant Musammat Ilahi 
Jan. The price of the house mentioned 
in the deed of sale was Rs. 7,000; but the 
plaintiff alleged that the house was really 
sold for Rs, 2,000. The trial Judge held 
that Rs. 7,000 was actually paid and that 
the market value was about the same. He, 
therefore, passed a decree for pre-emption 
on payment of Rs. 7,000. 

From this decree an appeal having been 
lodged by the plaintiff in the Court of the 
District Judge of Ambala, an: objection 
was raised on behalf of the vendee that 
that Court had no jurisdiction to entertain 
the appeal, us according to the finding of 
thé trial Oourt, and also according to its 
decree the value of the subject matter was 
Rg, 7,000. This objection was overruled by 
the leacued Judge who Heard the appeal 
and came to the conclusion that Rs, 2,000 
was the amouat that had been actually 
paid by the vendee and that the same was 
the real price of the house in suit, He, 


therefore, varied the decree of the trial 


Court by reducing the amount -payable by 
the plaintiff to Rs, 2,000, 

Against this decree of the District 
Judge, the deféndant Musammat Ilahi Jan 
&ppeals to this Court and it is contended 
on her behalf that the District Judge had 
no jurisdiction to entertain the apptal and 
that is the only point debated before us. . 

The learned District Judge in support 
of his view has relied upon Imam Din v. 
Ghulam Muhammad (1) which certainly 
supports it. But the later view of the Ohief 
Oourt of the Punjab and also of this Court 
appears to be to the contrary. In Jaswant 
Eam v. Moti Ram (2) a Full Bench of this 
Court held thatin a suit forthe redemp- 
tion ofa mortgage itis the amount fixed 
by the trial Court as really due from the 
mortgagor tothe mortgages which deter- 
mines the forum of appeal even if accord- 
ing to the valuation as originally fixed by 
the ‘plaintiff the appeal lay to another 
Court, The learned Ohief Justice in the. 
course of his judgment remarked that “in 


1) 101 P, R. 1900; P. I, R. 1900, p. 538, i 
2) 9d Ind, Oas. 890; 7 Lah, 570, 2 Lah. Oag. 306; A. 
1 ans Lab. 876; 272, LR, 805; 9 Leh, L, J. 08 
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a redemption suit the subject-matter is 
not' the immoveable property mortgaged 
by the debtor to his creditor, for the pro- 
perty admittedly, belongs to the mortgagor, 
and the dispute between the parties relates, 
not to the ownership ofthe property, but 
to the amount which the mortgagor should, 
before recovering the property, pay tothe 
mortgagee. In other words, it is the 
mortgagee's interest in the property". 
The respondent's Counsel relied upon this 
observation in support of his contention 
that that case is distinguishable from the 
present case. Later, however, His Lord- 
ship remarked as follows :—" In this Pro- 
vince it has been repeatedly held that a 
Court cannot grant a decree for possession 
of immoveable property on payment of a 
sum of money which exceeds the pecuni- 
ary limit of its jurisdiction, vide inter 
alia Muhammad Afzal Khan v. Nand Lal 
(3) and Abdur Rahman v. Charag Din (4) 
and there is no cogent reason for depart- 
ing from tbis rule which has been followed 
for many years,” This remark applies 
fully to this case which involves a decree 
in favour of the plaintiff for possession of - 
immoveable property on payment of dn 
amount fixed by the Court. 


In the present case, the question of the 
jurisdiction of the trial Court does not 
arise because admittedly the Senior Sub- 
ordinate Judge had jurisdiction to enter- 
tain the suit without regard to the value 
of the subject matter; but the course of 
appeal did depend upon such valuation, 
Similarly in Budha, Mal v. Rallia Ram 
(5) a Division Bench of this Court held that 
in a suit for rendition of accounts where the 

laintiff had valued his relief approximate- 
y at Ra. 1,100 but was granted a decreé 
tor Rs. 11,000 odd, it wasthe amount as- 
certained by the trial Court to be due to 
the plaintiff which should be regarded as 
the value of thesuit for purposes of de- 
termining the forum of appeal. The 
principle underlying this judgment applies 
to this case. In Chiragh Din v. Seraj Din 
(6) it was held that where in:a pre emption 
suit the trial Court decreed the claim on, 


s) 16 P. R. 1988; 73 P. W. R.1907; 146 P. L. $h 
: 9 19 P. R. 1908; 129 P, L,-R, 1908; 38 P. W. Ri 


9 110 Ind, Cas. 631; 9 Lah. 23; A.L R. 1928 Lah,’ 
u^ ^d ind. [^ L lah ke 75 LR. 1022 Lah, 
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payment of Rs. 60, the price paid by the 
vendee, plus Rs. 71-2 representing com- 
pensation for improvements effected by the 
vendee, anappeal from the decree would 
lie to the Court which was competent to 
hear the appeal on the assumption that 
the valuation of the suit was Rs. 60 and 
not Rs. 60 plus Rs. 71-2 and that latter 
amount should not be taken.into consider- 
ation in determining the value of the 
suit in a pre emption case for purposes of 
jurisdiction. The point involved in the 
present case did not directly arise in the 
reported case ; but the ratio decidendi was 
fhat the amount which determines the 
jurisdiction of the Appellate Court is the 
amount found by the trial Court, as the 
price payable by the preemptor, It seems 
to me, therefore, that the appeal lay to 
this Court and not to the District Judge. 
It is, however, contended by the respond- 
ent's Counsel that s. 11 of the Suits Valua- 
tion Act governs this case, and that the 
appellant has not been prejadicially affect- 
ed by the disposal of the appeal by the 
District Judge and that this Oourt, there- 


„fore, should not interfere with the decree 


of the District Judge. There seems to be 
force in this contention especially because 
the District Judge has found that the value 
of the property was Rs. 2,000 and that the 
game was the amount paid by the vendee. 


This finding was not contested before us,’ 


In this connection, it may be mentioned 
that the finding of the Senior Subordinate 
Judge asto the market value ofthe pro- 

rt 

cen Admittedly, ifthe view of the Dis- 
trict Judge 88 tothe value of the house 
and the price paid, therefore, is correct, 
then the appeal lay to him. 

in the peculiar circumstances of this 
base, it is not necessary for us to decide 
whether the hearing of the appeal by a 
Court of inferior jurisdiction when, as a 


matter of fact, it lay to a Oourt ofsuperior ` 


jurisdiction, does by itself prejudice the 
party who has taken objection to such 
jurisdiction. If isa matter on which there 
ye a considerable conflict of opinion be- 
tween the various 
there has been no prejudice to the appel- 
lant by.the assumption of jurisdiction by 
the District Judge and would dismiss this 
appeal,leaving the parties to bear their 
own costs in tnis Court, 

, Zatar Ali, d.—1 agree. TS 
Bahu Appeal dismissed, 


BIDEA v. BHOLA, : 


was not so definite as it should have, 


Courts. I hold that. 


Bi 
ALLAHABAD HIGH COURT. 
SECOND OivIL APPEAL No. 1997 oF 1925. 

May 15, 1928, 
Present:—Mr, Justice Dalal. 
BIDHA AND oTaERS—PLaINTIFFS— 
APPELLANTS 
versus 
BHOLA alias BHURA AND OTHERS 
—DzrEsDANTS—HRESPONDENTS. 
Agra Tenancy Act (II of 1901), s. 18—Hyjectment 


of agricultural tenant—Execution of lease by land- 
lord to stranger—Subsequent 1¢-admission of pre- 


vious tenant—Lessee's right to eject re-admitied ten-, 


ant. 
Section 13 of the Agra Tenancy Act, 190], would 


&pply where the land-holder has at the time power: 


to readmit the tenant to the tenancy but would not 
&pply where he has parted with such power. 


A zemindar executed a lease on the llth October, 
1922, to the plaintiffs. He did not give possession | 


and subsequently on 17th November, 1923, made a 
lease in favour of the defendants who were 
agricultural tenants in possession of the land who 
had been ejected through a Revenue Court. In a 
suit by the plaintiffs for possession it was contend- 
ed that the defendants could not be ejected mas- 
much as the tenancy must be deemed to have con- 
tinued under s. 13 of the Agra Tenancy Act: 


Held, that the defendants were liable to be ejected _ 


as the landlord had deprived himeelf of the power 
m re-admit them, by his previous lease to the  plaint- 


Lalu Ram v. Thakur Das (1), followed. 

Second appeal against a decrée of the 
Fourth Additional Sub-Judge, Aligarh, 
dated the 28rd of July, 1925. 

Mr. B. Malik, for the Appellants. 

Mr. P, L. Banerji (for whom Mr. A. P. 
Dube), for the Respondents. 


JUDGMENT.—The plaintiffs, leasees 
under a ‘prior jransfer, sued for the eject- 
ment of the defendants who are lessees 
undera subsequent transfer. The zemin- 
dar was also made defendant. The 
gemindar executed a lease on llth October, 
1922, in favour of the plaintiffs to take 
effect on the 23rd July, 1923. The zemindar 
did not give possession, but subsequently 
on 17th November, 1923, made a lease in 
favour of the defendants. The defendants 
were agricultural tenants in possession of 
the plots of land and had been ejected 
through a Revenue Court. After the ejects 
ment and after ihe zemindar took posses- 
sion through Oourt this” lesse of lgth 
November, 1923, was executed, The trial 


Court distinguished certain cases of defend. , 


ants, He exempted outofthe suit certain 


plots over which,a defendant had acquired . 
occupancy rights afid also certain plota: 


which were in the cultivating possession 


of pereonetother titan the defendanis, Ag 


e 
132- 


tothe rest, he granted a decree for posses- 
sion, 

The learned Subordinate Judge was 
of opinion that the decree for possession 
could not be given because the defendants 
being tenants formerly and having been 
admitted within a year from the date of 
such ejectment by the land-holderto the 
tenancy oftheland from which they had 
been ejected, the tenancy was deemed to 
have continued from the commencement of 
the tenancy under s. 13 of the Tenancy Act 
of 1901. He says that, asa matter of fact, 
the proceeding should be treated as if no 
ejectment took place. He has, however, in 
my opinion, overlooked one incident that 
when the zemindar re-admitted the tenants 
to the tenancy, or rather professed to do 50; 
he had noright left to let the land to any 
person having parted with that right by 
the lease which he made on llth October, 
1922, Obviously the terms of, 13 would 
apply where the land-holder has at the time 
power to re-admit the tenant to the tenancy, 
and not where he hes parted with such 
power. At the last date of hearing it was 
represented to? me that the tenants had 
acquired a right of occupancy prior to the 
institution of the suit by reason that the 
lease for six years in their favour of 17th 

ovember, 1923, did not stop the running 
of the period of the tenancy for the acquisi- 
tion of occupancy rights. I gave time 
to the respondents to provethis allegation. 
The affidavit filed is of the vaguest charact- 
er, and [hold that the defefidants did not 
acquire’a right of occupancy, in the land 
in suit prior to the institution of the guit. 


It was argued to-day that the application 
of the provisiorfs of s. 53 of the Transfer of 
Property Act shall not impair the right of 
B transferee in good faith and for con- 
sideration, In the written statement filed 
by the defendants even want of knowledge 
of the lease of 11th October, 1922, was not 
alleged. There wasno plea that the de- 
fendants had acted in good faith and had 
obtained the transfer for a consideration 
without notice of the prior*transfer to the 
plaintiffs, oe similar circumstances a 
Single Judge of this Oourt delivered the 
following opinion in Lalu Ram v. Thakur 
Das (1): "The lease which was granted 
to the respondents and under which they 
are now in possession was executed’ by 
persons who had deprived themselves by the 


(D) 8 A L. J. 188; A, W, N. (N05) 33, 
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lease which they had previously given to. 
the plaintiffs of any right to execute such 
a lease, and, in my opinion, it gives the 
defendants no right to resist the plaintiff's 
claim for possession.” It is true that no 
authority is quoted for the proposition, but 
it seems to be consonant with common 
sense. In my opinion the trial Court pass- 
edaright decree. Iset aside the decree 
of the Fourth Additional Subordinate’ 
Judge,dated the 23rd July, 1925, and 
restore the decree of the Additional Munsif 
of Aligarh, dated the 17th December, 1974, 
with costs of the lower Appellate Court and 
this Court, 


A. N. A. Decree set aside. 


RANGOON HIGH COURT. 
BPacrAL Sxoonp Orvin APPEAL No. 293 or 1927, 
February 6, 1928, 
` Present:—8ir Guy Rutledge, Kr, Chief 
Justice, and Mr, Justice Brown. 

T. C. BOSE—Daranpan1— APPELLANT 


versus 
OBEDUR RAHMAN CHO WDHURY— 
PraiNTIPF— RESPONDENT. 
Limitation Act (IX. of 1008), Sch. I, Arts. 59, 182— 
Suit to recover mortgage-debt payable on demand 
— Cause. of actvon—A ctual demand, whether necessary 
—Surt on mortgage without impleading mortgagor's 
transferee—Fresh surt by auction-purchaser for sale 
—Limitatron—Decree, whether gives fresh cause of 
action. ‘ 
Limitation for a suit by a purchaser in Court 
auction of mortgaged property in execution of a 
decree obtained by a mortgagee without mmpleading 
an assignee of the mortgagor's interest, to recover 
the mortgage-money by a fresh Bale of the property 
runs in the same way as though the original mort- 
gagee was the plaintiff, and the time from which the 
eriod runs is when the money sued for became due, 
s 133, col. 2 
The mere fact that a particular right has changed 
hands by - assignment does not operate to cause 8 
fresh period of mutation te run. [p. 133, cols. 1 &2.] 
Limitation for a suit to recover money due under 
& mortgage-bond, which is payable on demand runs 
from the time when the loan is made and not from 
ths EUN when an actual demand is made. [p. 133, 
col. 2. 
1 Tanta Goundan v. Muthuvira Goundan (1), fo]- 
owed, . 
Mr. A. B. Banerji, for the Appellant. 
Mr. N. N. Burjorjee, for the Respondent, 
JUDGMEN T.—On the 16th of March, 
1914, two persons Abdul High and Kale 


asim mortgaged three pieces of land to 


one U Po Kyaw for Rs. 3,000 bearing 
interest åt Re, 1.8 per cent. per month, 
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The mortgage wasa simple one and the 
money lent was re-payable on demand. On 
the 12th of September, 1918, the present 
appellant, T. C. Bose, purchased two of 
the pieces of land mortgaged from Abdul 
High, the original owner. On the 9th of 
June, 1919, the mortgagee filed & suit on 
his mortgage against the two mortgagore, 
but did not join the appellant asa party. 
A mortgage decree was obtained and the 
property was sold inexeoution of the decree 
and purchased by the respondent Ohow- 
dhury on the 14th of June, 1920. 

The suit out of which this appeal has 
arisen was filed on the 27th September, 
1926, snd in his plaint the respondent 
claimed payment ofthe original mortgage 
amount or in default sale of the land in 
dispute. The suit was dismissed by the 
trial Court on the ground that it was 
barred by limitation. The trial Court’s decree 
was set aside by the District Court on 
appeal and the case was remanded to the 
trial Court for trialon its merits. It is 
against this decree of the Appellate Oourt 
that the present appeal is filed. 

The appellant is clearly under no person- 
al obligation to pay the money due and 
that part of the plaintiff's claim which 
relates to personal payments must, therefore, 
fail. The question for decision is whether 
the claim to enforce the payment by sale of 
the property is barred by limitation or not. 
Itis not disputed that the Article of the 
Limitation Aet applicable to the case is 
Art, 132 and limitation for the purposes of 
that Article rans from the time when the 
money sued for becomes due. The learned 
District Judge held that the respondent's 
duit was based on the mortgage decree and 
that limitation would not begin to run till 
the date of that decree. We do not, how- 
ever, think it possible to’ uphold this con- 
tention. The respondent by his purchase 
at the auction sale acquired the right, 
title and interest in the property of the 
mortgagee and such right, title and interest 
as the mortgagor had on the date of the 
suit, Onthedate of suit, the mortgagor 
had no interest in the property left. The 
mortgagee had the right *of sale and it is 
as assignee of this right that the respond- 
ent makes his present claim. The position 
in this respect is precisely the same as if 
he had purchased privately the right, title 
and interest of the mortgagee. He cannot 
claim a greater right than the emortgagee 
had in the matter and the mere fact that 
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a particular right has changed hands bg 
assignment does notoperate to cause A 
fresh period of limitation to run, It seems, 
to us, therefore, that limitation rung in the, 
same way as though the original mortgagee 
had been the plaintiff. The time from, 
which the period began to run is when the 
money sued for became due. . 

It has bean suggested that as the money 
was payable on demand, it would not 
become due until a demand had been made, 
but on this point we are of opinion that the 
view taken in the case of  Perianna 
Goundan v. Muthuvira Goundan (1) 18 
correct. As pointed out inthat case under 
Art. 59 of the Limitation Act, limitation in 
the case of money lent under an agreement 
that itshall be payable on demand runs 
from the time when the loan is made and 
it would be omalous if limitation ran 
from a different time in a case where the 
money was lent on an agreement that it 
should be payable on demand but is also 
secured by & mortgage-deed. We agree 
that itis not necessary in cases like the 
present that an actual demend should be 
made for limitation to commence under 
Art. 132. In this view of the case, limita- 
tion in this suit ran from the 16th of 
March, 1914, and the suit was already bar- 
red on the 27th of September, 1926, the 
date on which it was fil e, therefore, 
are of opinion that the t ourt was right 
in holding that the su framed is barred 
by limitation e . 

The plaintiff now asks tlíat, if we take 
this view, wé should allow him to amend 
his plaint'and alter hig claim into one for 
possession of the land. , 


The appellant bought the land subject to 
the prior mortgage and the operation of the 
Law of Limitation works hardly on the re- 
spondent in this case. In spite, therefore, 
ofthe latestage at which this application 
to be allowed to amend has been made, we 
should be inclined to allow the application 
if we thought that the amendment of the 
plaint on the lines suggested would have 
any useful resylt. There are conflicting 
authorities on the general'question whether 
in a case such as the present the respondent 
would have the right to claim possession 
unless the mortgage debt is first paid off; 
but so faras this particular claim is con- 









(1) 21 M, 139; 7 Me L. J, 315; 7 Ind, Deo. (N. e.) 
435. = * 


1st 


Gerned the matter seems to us to have 
already been decided. After purchasing 
the land at the Court auction, the respond- 
ent, Ohowdhury, was put in possession of 
theland by the Court in execution. The 
appellant, T. O. Bose, then brought a suit 
against Ohowdhury for recovery of posses» 
sion. That suit was decreed in his favour 
&nd the matter eventually came on appeal 
to this Court which confirmed the decree of 
the trial Court. In the course of the 
judgment in that case the following pas 
#age occurs:— 

"The principal ground of appeal is that 
the plaintiff is not entitled to possession 
without redeeming the mortgage subject to 
which, at the best, he purchased. The 
principle involved in this contention 
sounds equitable and is also proper to avoid 
multiplicity of suits. But it remains to 
decide whether in law it is enforceable, 
It is settled law that the rights which Mr, 
Bose, might have had at the time of his 
purchase were entirely unaffected either by 
‘U Po Kyaw's suit to which he was nota 
‘party or by the sale thereunder Mr. Bose 
‘had acquired a right of redemption and 
Buch right is a legal right which he may 
seek to enforce but not a liability which he 
may be compelled to discharge, It is open 
‘to him to choose his own time. The decree 
-ån the mortg gx uit being inoperative as 
against him th tion-purchaser ‘was not 
entitled to disturb Ma posgession.” 

Here there was clearly an atijudication on 
the question whether the respondent, 
Ohowdhury, was entitled to claim possession 
‘against the appellant, T. O. Bose, and the 
principle of res, judicata will operate to 
prevent anysuitfor possession now from 

eing successful. That being go, we must 
‘refuge the application to amend. 

e, therefore, set aside the decree of the 
"District Court and restore that of the trial 
Oourt dismissing the plaintiff-respondent'a 
Buit; but in view of the fact that the appel- 
lant'srights were at the timeof his pur- 
chase clearly subject to the mortgage and 
in all the circumstances of the care we do 
not think it necessary to allow the defeitd. 
ant-appellant his costs. The parties to 
‘this appeal will bear their own costsin all 
three Oourte. EC 


TAN. A. 7 Appeal allowed, 
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CALCUTTA HIGH COURT. 
APPEAL Fxom Ortatnau Ozpex No, 426 
or 1926. 

June 1, 1928. 

Present :—Mr Justice B. B. Ghose and 
Mr. Justice Bose. 

Srimati KINU SUNDARI DEVI— 
* APPELLANT 


versus 
NARENDRA NATH MUKERJEE— 
RESPONDENT. 

Guardians and Wards Act(VIII of 1890), es. 12 
(D, 25 (1), 45 (1)—Power of Court to compel person 
other than guardian to produce minor in Court, 
DLL Judge has no power under s. 45 (1) of 
the Guardians and Wards Act to direct a person, 
who is not the giardini of a minon " prodno. ake 

i xcept in pu 
andere 12) of the Act are order under s. 25 (1) 

f the Act. . 

d Appeal against an order of the District 
Judge, Hooghlv, dated the 30th June and 
10th and 23rd July, 1926. 

Babu Nanda Gopal Banerjee, for the 
Apvellant. : 

Babno Promatha Nath Miticr and Hart 
Charan Banerjee. for the Respondent, 

JUDGMENT.—In this cese the appel- 
lant war directed to produce a minorin 
Court. The minor was according to the 
Judge's judgment a young woman of 20 
years ofage Apparently she wanted only 
afew montha to attain her majority. 
Under snch circumstances it seems rather 
difficult to ask an old lady like the appel- 
Jant to produce that young woman in Court. 
It is also doubtful whether the Judge had 
power to make an order under s. 45 (1) of 
the Guardians and Wards Act to _ direct 
this third person to produce the minor in 
Court. No direction was made under s. 12 
(1) of the Act and apparently as a guardian 
for the person of the minor was appointed 
no such order was competent. The learned 
Judge ofcourse. could direct the grand- 
mother to comnel the minor „to return to 
the custody of her guardian in obedience 
to an order under s. 25 (1) of the Act, but 
the learned Judge refused tomake an order 
under s. 25 (1). i 

Under these circumstances the order im- 
posing a fine on the maternal grand- 
mother does not“ seem to be correct: That 
order of the learned Judge is, therefore, 
set aside and the fine, if paid, will be 
refunded. Barring that order the obseyva- 
tionfmade by the, learned J udge in bis 
judgment cannot be taken exception to in 
any way. p . . 
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'We make no order as to coste in this 
appeal, 

Ai NA Order set qaide, - 
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NAGPUR JUDICIAL COMMIS- ' 
í SIONER'S COURT. 
Civit, Reviston No. 239 or 1927, 
March 91, 1928, 
Present ;—Mr. Prideaux, A.J. C. 
B. PREMOHAND—PuaintirF—APePLIOsNT 
versus 
S. HIRALAL—Dsrenpant—Now- APPLIOANT, 

Civil Procedure Code (Act V of 1908), s. 10— 
Partition suit in British India—Jurtediction of Court 
over properties outside British India. 

A Courtin British India has no jurisdiction ing 
suit for partition to make a partition of immoveable 
properties situated outside British India. No decree 
can be passed in such a suit even as regards move- 
ables situated outside British India when the defend- 
ant does not reside within British India. 

etrucherla Ramabhadraraju v. Maharaja of 
Jeypore (1) and. Trimbak v. Lakshman (2), followed, 
ezislon application against an 
order of the Additional District Judge, 
Jubbulpore, dated the 5th April, 1927, in 
Qivil Suit No. 18 of 1925. 

Mr. S. B. Gokhale, for the Applicant. 

Bir B. E. Bose, for the Non- Applicant. 


ORDER.—This a suit for partition 
filed in the Court of the Additional District 
Judge, Jubbulpore. The plaintiff contending 
that he isa member of the joint family, 
claims a half share in the family moveables 
and immoveables. The immoveable pro- 
perty includes houses situated in Shahdole 
in the Rewa State and there is a money 
lending business also there. The plaintiff's 
suit, he being a minor, is by his next 
friend; but before the hearing of the 
present application he came of age, and the 
next friend’s name has been removed from 
Ma ros 

e first defendant, Singhai Hiralal 
stated that the moveable und immoveable 
property at Shahdole in the Rewa State 
belonged exclusively to him, aud also 
denied the jurisdiction of the,Court to make 
a partition of property situated outside 
British India. Among the preliminary 

3 issue framed was the following: — 
Whether the Shahdole property should 
AE n the joint property for 
oses of partition as it i i i 
PE TA m E is not situated in 


PREMOHAND Y, HIBALAD, 
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It was contended for the plaintiff that 
though the Court may not have jurisdic- 
tion to deal with property either-moveablé 
or- immoveable, in Shahdole, which is ad- 
mittedly in the Rewa State and outside 
British India, inthe sense of seizure or 
attachment thereof it ought to have juris- 
diction to deal with it for adjusting the- 
rights and equities between the parties ; 
and thatat such an adjustment the value 
of the plaintiff's share could be allotted 
to him from the property in .Briti 
India, while that outside British India 
could go to defendant No. 1. "M 

The lower Court hes held that it has no 
jurisdiction over the moveable orimmove- 
able property at Shahdole, The plaintiff 
comes here inrevision: 

It seems to me very clear thas the lower 
Court is right. The question is concluded 
by s. 16 of the Civil Procedure Code a8 
regards immoveable property. The expla- 
nation to that section states that the word, 
* property " used therein means property 
situated inBritish India. It seems to me, 
that in the present caseif fhe immoveable 

roperty in Sbhahdole was brought into 
hotcbpok, the Court could not oxecute its 
decree with regard to it, and thata Oourt 
should not entertain a suit ifit cannot en- 
force its own decree. Our Courts are 
governed by the Civil Procedure Code end 
take cognizance of suits under that Code, 
and they cannot deal with immoveable 
property situated where that Code does not 
run : see Setrucherla Ramabhadravaju vV... 
Maharaja of: Jeypore (1) and Trimbak v. 
Lakshman (2) & case jn which a large num» 
ber of rulings are cited. 

As ragards moveable property at Shah- 
dole it seems to me that no decree against 
defendant No. 1 for the value of the joint 
family ornaments can be passed iri the 
Jubbulpore Court for the simple reason 
that he lives in Rewa territory. 

It is notasif the plaintiff has not & 
remedy, he can sue for partitionin the 
Jubbulpore Court for all the family pro- 
perty, moveable and immoveable, situated 
"within British” India, whije he can bring & 
similar suit in the Rewa Court ios his 
share of such property as may be situated 
within that State. The result, is that this 


(f 51 Ind. Cas. 185; 42 M. 813; 17 A.L. J. 694; 37 
M. L. J. 1; (1919) M W. N 502; 26 M. L. T. 127; 21 
Bom. L R 914; $0 O. L. J. 209, 23 O. W. N. 1033; 10 
L. W. 362; 46 L A. 151 (P. O.). 

(2) 208. 495; 10 Ind. Dec, (N. 8.) 894. — * 
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application fails and is dismissed with 
costs. Applicant will pay the non-applicant'g 
costs. I fix Pleader's feesat Rs. 25. 

A N.A, Application dismissed, 
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ALLAHABAD HIGH COURT. 
_F inst ÁPPRAL FROM ORDER No. 129 or 1997.. 
E July 14, 1928. 

Present:—Mr. Justice Banerji and 
R Mr. Justice Bennet. 
,BOHAN LAL AND OTHERS—APPELLANTS. 


T VeT8us 
SHEO NATH AND ornaes—Responrenra, 
incial Insolvency Act (V of 1920), s. 54 (1)— 
entation of petition by creditor whose debt is lesg 
than Rs. 500—Subsequent addition of other creditors— 
Date of presentation of petition ——Annulment of 
fraudulent transfer — Three months’, calculation of. 

A and B,two creditors of X applied for adjudica- 
tion of X as an insolvent. The total debt payable 
to A and B was found to be less than Rs. 500 and 
C, another creditor was joined as a petitioner to 
make up the amount, and X was adjudicated as an 
insolvent, The creditors appled under s 54 (1) of 
the Provincial Insolvency Act for annulment of 
eertain transfers which were made within three 
months the date of the original petition but 
more than thr onths before the date when C was 


added as a petitioner: 

Held, that ihe.dhtêNon which C was added must be 
taken to be the date on which the petition was 
presented and the transfer being more than three 


months from that date, could not be questioned under 
8. 94 (1) of the Act. 


First appealfrem an order of the District 
: i Allahabad, dated the 20th of May, 


Mr. Baijnath Sahais for the Appellants, 
Mr. L. P. Zutshi, for the Ras pondents. 
JUDGMENT.—This is an appeal by 
three creditors of an insolvent Sheo Nath, 
Oa the 15th December, 1926, appellants 
Nos. 1 and 2 applied that Sheo Nath be de- 
clared an insolvent, The total debt payable 
by Sheo Nath to thase two appellants did not 
amount to Rs. 500. So onthe 78th Jan- 
uary, 1927, appellant No. 3 joined in the 
petition and it was upon this petition 
which was taken into account by the learn- 
en District Judye that he on the 18th of 
February, 1927, adj udged Sheo Nath an in- 
solvent. On the Ist March, 1927, an appli- 
cation was*presented by the appellants to 
the Court unders. 54 (1) of the Provincial 
Insolvency Act (V of 1920) praying that 
‘transfers made within three months of the 
15th December, 1926, be set aside. Objection 


= 
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was taken that the section did not applys 
because it was upon the application of. 
Mathra Prasad dated the 28th J auuary, 1927, 
that Sheo Nath was declared an insolvent 
and the transfers in .question were more 
than three months from that date. No 
question arises whether Mathra Prasad 
could or could not apply for Sheo Nath to 
be declared an: insolvent but it was be- 
cause: the debt of all the three appellants 
amounted to over Rs. 500 that the appli- 
cation by that creditor was a compstent 
application upon which the learned Judge 
could act. ` 

In our opinion the 28th of January, 1927, 
must be taken to be the date of the peti- 
tion upon which the insolvent was adjudg- 
èd as such. The transfers being more than 
three months before that date cannot be. 
questioned under s. 54 (1). i 

Wesee no force in this appeal and dis- 
miss it with costs. 

4, N. A, Appeal dismissed, 
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RANGOON HIGH COURT. 
Oivin Reactas Surt No. 559 oF 1927. 
February 1, 1928. 

Present :— Mr, Justice Ohari., 
MOHAMMAD ABDUL KADER— 
PLAINTIEF 


versus 
FINLAY, FLEMING & Co.— 
DBPRNDANTS. 
Specific Relief Act (I of 1877), s. 48—Suit for 
aration that plaintiff did not infringe defend- 
ants trade mark, competency of—Inherent power 
to grant declaration —Discretion of Court. 

The plaintiff against whom the defondant had filed 
g complaint ina Oriminal Oourt in respect of an 
alleged infringement of the defendant's trade mark 
instituted a suit in a Civil Court for a declaration 
that he was entitled to use and import certain goods 
with a certain mark attached thereto and that the 
use of this mark by the plaintiff dic not constitute 
an.infringement of the defendant's tade mark : 

Held, (1) that the reliefs sought by the plaintiff 
Were not reliefs contemplated by s. 42 of the Specific 
Relief Act and that the suit was not maintainab e; [p. 
138, col. 1.] ° 

(2) that even if the suit was mhiatainable, the 
Court should in the exercise of its discretion refuse 
to grant such reliefs. [p 139, col 1.] 

Fateh Singh v. Gopal Narain Singh (1), Ganga 
Chamar v. Bundesart Rai (2) and Raj Kumari Debi “ 
v. Bama Sundari Debi (3), distinguished. 

A Oourt has jurisdiction to grant a declaratory 
decree only im cases whioh conform strictly with the 
Provisiong of s.42 of the Specific Relief Act. The 


^ 
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Court has no inherent jurisdiction to grant any kind 
of a declaratory relief. [p. 138, col. 1.] 

K R. M. A. Firm v. Maung Po Thein (4) and 
Deokali Koer v. Kedar Nath (5), referred to. 

The Oourt in which a declaratory suit is filed 
must notbe misled by mereforms, but must look 
through the form at the real substance of the plaint- 
iffs claim and, after careful scrutiny, must satisfy 
itself that the reliefs claimed are such as are con- 
templated [zu adana for by s. 42 of the Specific 
Relief Aot. [ibid.] 
` Mr. Patker, for the Plaintiff. 

Mr. McDonnell, for the Defendants. 


JUDGMENT.—The plaintiff files this 
suit fora declaration that he is entited 
to use and import in Burma check longyis 
with the "Orown" or “Taj” mark attached 
thereto, and that that mark does not con- 
stitute an infringement of the defendants’ 
“Fez” or “Topee” mark. 

Thecase has come up before me for 
decisionon a preliminary point whether 
the present suit for a declaration lies, and 
whether the Oourt should not, inthe ex- 
ercise of its discretion, refuse to grant the 
declaration asked for. 

_~ It isadmitted that the defendant filed 
a complaint against the plaintiff in the 
Magistrate's Oourt on the 10th November, 
1927, in respect ofthe alleged infringe- 
ment of his trade-mark. After appearance 
by the accused before the Magistrate, 
the plaintiff on the 14th of November, 
1927, filed the present suit for a declaration 
as stated above. 

It is contended by the defendants in this 
suit, Messrs. Finlay & Fleming Company, 
that the object of the filing of this suit 
was to get an adjudication on the matters 
already before the Magistrate; that a 
decision of this Court cannot be binding 
on the Magistrate, whois bound to proceed 
with the criminal case and come toan 
independent finding on the guilt of the 
accused; and that the declaration sought 
would, therefore, ba useless for the purpose 
for which it is asked. 

The plaintiff does not in his plaint in 
the present suit say a word about the 
criminal complaint. There can be no 
doubt, however, that his objectis to get an 
adjudication in this Court* on the point 
involved in the complaint. "There is noth- 
ing wrong in his anxiety to get an adjudica- 
tion from this Oourt, which, though it 
may not be binding on him, would carry 
great.weight with the Magistrate. The 
authorities cited by the learned Advocate 
for the defendants are: (4) Fateh Singh v. 
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Gopal Narain (1) and (it) Ganga Chamar v. 
Bindesari Rai (2). 

They were cited as supporting the pro- 
position that a Oivil Oourt should not grant 
a declaration in respect ofa matter which 
is actually before another Oourt and over 
which that Oourt has jurisdiction, but 
they are cases in which the other Court 
was a specially eonstituted tribunal having 
exclusive jurisdiction of the matter, These 
rulings were not intended to lay down any 
principle of general application. 

The very object of a declaratory suit ig 
to enable the decree in that suit to be 
“used in future litigation between the 
parties in the same or another Oourt. It 
is for this reason that a plaintiff is enabled 
by a special provision of the Statute to 
obtain a decree which by its nature ig 
inexecutable. 

The learned Advocate also cites a cage 
reported as kaj Kunari Deb v. Bama 
Sundari Debi (3) as an authority that the 
decision of this Court will not bind the 
Criminal Oourt. The learned Advocate for 
the plaintiff contends that ewhether this 
is so or not is immaterial, as, if the 
plaintiff is entitled to the remedy he seeks, 
and if he properly moves a Court having 
jurisdiction, the pendency of a criminal 
case is no ground for refusing him the 
relief to which he is in law entitled. 

The fact that the learned Magistrate 
thought fit to stay proceedings in the 
criminal case pending the civil case is an 
entirely eaccidental circumstance. It is a 
matter entirely within his discretion, and 
he exercised that disgretion, and in my 
opinion, rightly, by staying proceedings 
in his own Court pending the decision 
of this Court. 

Thus, though the contention as put 
forward by the learned Advocate for the 
defendants is capable əf refutation in the 
manner above indicated, the underlying 
idea, if applied in another way, does 
furnish & strong argument in favour of 
the defendants. | 

Before dealing with this point, I shall 
firsteconsider whether a suit for the de- 
claratory reliefs claimed does lie. It Mag 
been held by Sir Benjamin Heald and 
myself in K. k. M. A. Firm w, Maung 


(1) 89 Ind. Cas. 1018; 48 A. 88; L. R. 6 A. 200 Rev.; 
A. I. R. 1925 All 637; 23 AL. J. 941 (F. B.). dd 
(2) 88 Ind. Ons. 684; 47 A. 904; 93 A. L. J. 529; L 
R, 6 A. 178 Rev.; A. I. Re 1925 All. 645, - 
(3) 23 0.4510; 12 Ind. Dec, (N. s.) 405. 
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Po Thein (4) that relief by way of a 
declaratory decree isa creation of Statute. 
‘The Oourt has jurisdiction to grant that 
relief only in cases which conform strictly 
with the provisionsof s. 42 of the Specific 
Relief Act. In my opinion the Court has 
o inherent jurisdiction to grantany kind 
of a declaratory relief. 

Section 42 of the Specific Relief Act 
enacts that any person entitled to a legal 
character or right to property may institute 
a suit against any person denying or in- 
terested to denythis title to such character 
or right. No statutory provision is more. 
liable to abuse thans. 42 of the Specific 
Relief Act. Attempts are so constantly 
made te induce the Courts to apply that 
section for purposes for which it was never 
intended that the noteof warning sounded 
by Sir Lawrence Jenkins in the case of 
Deokali Koer v. Kedar Nath (5) is not un- 
called for and should always be borne in 
mind by Gourts in granting relief under 
that section, 

The Court in whicha declaratory suit is 
filed mustnot be misled by mere forms, 
but must look through the form at the real 
substance of the plaintiff's claim and, after 
careful scrutiny, must satisfy itself that 
the reliefs claimed are such as are contem- 
ers and provided for by s. 42 of the 

ct. 

In the Oaleutta case the learned Judge 
analysed the reliefs sought and showed 
how they did not conform*with the pro- 
visions of&. 42, and an analysis of the 
reliefs sought in this case leads to a similar 
result. These reliefedo not obviously affect 
any legal character ofthe plaintiff, and the 
-plaintif cannot maintain his suit unless 
they are concerned with some right of his to 
property. Theright to property referred 
to in s. 42 is the plaintiffs individual 
‘right in a particular property and not 
a general right which he possesses in 
common with all or some of his fellow 
-citizens, 

The plaintiff in this suit asks first that 
-he is entitled to use and import in Burma 
check longyis with the picture of a “Or$wn" 
-or "Taj" mark, He does not base this 
claim on any individual right of his, 
He is, of course, entitled to import any 
kind of’ goods and sell the same sq long 
‘as he does not infringe the rights of 


4) 95 Ind. Oas. 98; 4 R.22; A.L R. 1926 Rang. 
124. . a 

(5) 15 Ind. Cas, 427; 39 O. 704; 16 O. W. N. 838, 
= 
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others. No declaration is necessary for 
this purpose, and a declaration of this 
kind is of the same character as if a 
person moves a Oourt for a declaration 
that he is entitled to walk on the foot- 
path. 

The second prayer is one to the effect 
that the plaintiff's “Crown” or “ Taj" 
mark doea not constitute an infringement? 
on the defendants’ “Topee" or “Fez” 
mark, 

Now,whatisthe meaning of this relief and 
what does the plaintiff really want? He does 
not complain of any infringement of his 
trade mark but wants a declaration that 
he, (the plaintiff), is not infringing on 
the trade-mark of some other person, 
(the defendants). The plaintiff, in effect, 
asks for a declaration that in any suit 
the defendants may file, they (the defend- 
ants) are not entitled to succeed. It ig 
as if a person, without claiming any 
right himself, seeks a declaration that 
he is not committing trespass on the land’ 
of someone else. Section 42 was nof in~ 
tended for such a purpose. 1 

I am, therefore, of opinion that the 
reliefs sought by the plaintiff are not 
reliefs contemplated by 8,49 of the Spacific 
Relief Act, and that, therefore, the suit 
does not lie. 

Turning now to the argament of the 
learned Advocate forthe defendants, should 
the Oourt in this case grant a declaratory 
relief? The grant of such a relief is in 
the discretion of the Oourt and, even if 
a suit did lie, the Court may, for good 
reasons, refuse to grant relief. In my 
opinion this is a case in which the Oourt, 
in the exercise of ita discretion, should 
refuse to enquire into the allegations of 
the plaintiff. My reasons are as follows :— 

It is for the person whose trade-mark 
is. infringed tocomplain of the infringe- 
ment. Such a person has two remedies 
open to him, He can file a complaint 
in a Oriminal Court, or he can get an 
injunction from a Civil Oourt. He may 
choose the former remedy as being the 
more expeditiqus. Whatever his reasons 
may be, the choice is entirely his, and 
it is not for the person who ig alleged 
to have infringed on his rights to dictate 
to the owner or proprietor of the tradg- 
mark what remedy he shall seek. In the 
case of a private prosecution in which 
a civil br quasi-civil right has involved, 
a Megistrate, naturally and properly is 
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bound to stay his hand still a civil suit 
in which the same right is in question 
is adjudicated upon The judgment of 
the Civil Court, whether binding or not, 
ean always be tendered in evidence in 
the criminal case. The result of enter- 
taining a suit of this description in which 
an extraordinary negative declaration is 
sought will be to render the provisions 
of the Indian Penal Oode nugatory and 
prevent the owners of trade-marks from 
peeking relief in any but a Civil Court. 
When the aggrieved party files a com- 
-plaint before a Magistrate his opponent, 

y the simple expedient of a declaratory 
guit and at the trifling expense of ten 
rupees, can drag him out of the Oriminal 
Court to the Civil Court. If an injured per- 
Bons has & choice of remedies or tribunals, 
Courts of Law never interfere in his choice, 
except in very special cases and for the 
most cogent reason, It stands to reason 
that they cannot lend countenance to legal 
subterfuges by which his opponent tries to 
interfere with that choice. 
~ Forthese reasons I hold that the suit 
^ for the declaratory reliefs claimed does 
not lie, and that even ifit did, the Court, 
inthe exercise of its discretion, should 
refuse to grant such reliefs. 

I, therefore, dismiss the plaintiff's suit 
with costs, Advocate's fee five gold mohurs. 

ALN. A, Suit dismissed, 


LAHORE HIGH COURT. 
Sscono Civit Arrea No. 2155 oF 1924, 
April 26, 1928. 
Present:—Mr. Justice Zafar Ali and 
Mr. Justice Dalip Singh. 
NARAIN SINGH AND ANOTHER — 
DBFBNDANT8—À PPBLLANTS 
versus 
WARYAM SINGH, MINOR, THROUGH 
Musammat RAM KAUR-PLAINTIFP AND 
RADHA KISHEN AND orHE28—DEFENDANTS 
—RBSPONDENTS. 
Custom—Alienation—Declaratory déeree by rever- 
sioner—Sucgession opening subsequently—Rights of 
reversionera not born at time of decree—Decree ex 
parte—Alienee’s right to challenge it 
JA declaratory decree obtained by a reversioner 
enures to ths benefit of all reversioners who may 
bs entitled to succession when the succesgion opens 
oit whether they were or were not in existence at 
tha tins ths decreas was obtained, [p. 140, col. *1.] 
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Venkatanarayana Pillay v. Subbammal (1), Janaki 
Ammal v. Narayanasamit Atyar (9), Kesho Prosad 
Singh v. Sheopargash Ojha (3) and Chellagundla 
Varamma v. Madala Gopaladasayya (4), followed 

While a reversioner can plead that another rever- 
sioner who brought a previous suit did not repre- 
sent him because he did not contest the suit bona 
fide, such & plea is not open to the alienee. [p. 140, 
col. 2; p 141, col 1] 
` Aiya Ramalinga Mudaliv. Arumuga Mudali (5), 
Bhup Kuar v. Balbir Sahai (8), Saudagar Singh v. 
‘Pardip Narayan Singh (T) and Harbans Singh v. 
Harnam Singh (8), distinguished. 

Second appeal from a decree of the 
District Judge, Ferozepore, dated the 29th, 
30th of June, 1824, modifying that af 
the Subordinate Judge, First  Olass, 
Ferozepore, dated the 9th March, 1922. 

Dr. Nand Laland Mr. Mehr Chand Maha- 
jan, for the Appellants. i 

Lala Moti Sagar, R. B, and Mr. W. 
Chandra Dutta, for the Respondents, 


JUDGMENT.—The facts of this case 
are given in the judgment of Lala 
Kundan Lal, dated the 9th of March, 1922, 
and the following is an excerpt from the 
judgment:— 

“Ganda Singh and his brother Mehtab 
Singh owned three fourths of 4,896 kanala-8 
marlas of land. Mehtab Singh died before 
"1882 leaving behind a widow Musammat 
“Gujri. On 12th April, 1882, Ganda Singh 
mortgaged the whole of the above land for 
Ra. 4,000 to Hazari Lal (Er. P 4) 

“On t3th May, 1881, Tara Chand, father 
of Hazari Lal,etc., executed a mortgage- 
deed in favour of one Nihal Singh. On. 
the stréngth of that deed Nihal Singh 
sued Tara Chand, etc , and obtained a deoree 
for Rs. 3401-8 on 6th August, 1885, (Ex. 
P.5) In execution of this decree Nihal 
Singh got the rights of Hazari Lal under 
the above mortgage-deed (executed by 
Gauda Singh in favour of Hazari Laton 
12th April, 1882) attached.  Hazari Lal 
objected to the attachment and his objec- 
tion was allowed. Nihal Singh then filed 
a suit to establish his right to the attach- 
ment and obtained a decree on 18th Dacem- 
ber, 1886, (Ex. B-6). After this he got the 
mortgage rights, of Hazari Lal sold in 
execution of his decree wlfich he purchas- 
ed himself. In this way Nihal Singh became 
a mortgagee of Ganda Singh in place of 
Hazari Lal, Nihal Singh then subd Ganda 
Singh on the basis ofthe mortgage-deed . 
dated the 12th April 1882, and obtained a 
decree for Rs. 8.853 on 20th. April, 1889, (P-7). 


In execution he attached the land mort- 


gaged, 1.«., three-fourths of 5,008 kanals 13 
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‘marlas the difference in area being due to 
re-measurement. Musammat Gujri objected 
‘fo the attachment of her half share which 
was released from attachment. Out of the 
“yest 1,976 kanals 19 marlas of land were 
‘gold on 24th November, 1896, and were 
purchased by Nihal Singh's sons on 20th 
October, 1897, Nihal Singh’s son obtained 
‘possession of 1,056 kanals 19 marlas, 
-although the land sold was 1,076 kanals 
19 marlas, This is the only land in dispute 
‘in this case. 
"von 98th March, 1894, Nihal Singh mort- 
aged his rights under mortgage-deed 
dated the 12th April, 1882, and the sub- 
sequent decree thereon to Kishore Chand- 
Kanshi Ram for Rs 4,000. On 30th March, 
1897, Kishore Ohand-Kanshi Ram sued the 
-sons of Nihal Singh (who was dead) for 
recovery of Rs. 6,571-9-6 on the basis of the 
above mortgage-deed and got a decree on 
13th July, 1897, for the full amount claimed 
by them with an order that the money 
would berealized by sale of the property 
mortgaged (File No. 37) which included the 
land now inedispute. In execution of this 
decree, Jaimal Singh, father of defendants 
Nos.1 and 2 purchased 515 kanals 9 
marlas of lend for Rs. 1,612 on 21st Novem- 
ber, 1904, and the sale was confirmed on 
h January, 1905. 
a 7th May, 1898, Asa Singh son. of 
Ganda Singh sued fora declarajion that 
the mortgage-deed dated the 12th April, 
1582, and the mortgage tights acquired by 
Nihal Singh on the strength thereof, the 
decree dated 20th April, 1889, in favour 
of Nibal Singh apd the order dated 24th 
November, 1895, sanctioning sale of the land 
shall not affect his reversionary rights 
(vide File No. 42). On the 11th August,'1900, 
he. obtained an ex parte decree (Ex. P-8). 
Asa Singh died in 1903, Ganda Bingh died 
on 5th June, 1916. Plaintiff was born on 
26th June, 1916. He now sues for posses- 
sion of 972 kanals 16 marlas of land on the 
‘allegations that Asa Singh died without 
issue; thatsince the decree obtained by 
Asa Singh on llth August, 1900, the son 
of Nihal Singh delivered» possession of the 
lahd in suit to defendants Nos. land 2 
who hold themselves out as vendees on 
behalf ofthe sonsof Nihal Singh and that 
the alienation, if any, has no effect against 
the plaintif”. .? . ° 
The trial Court framed various issues 
most of which need not concern us now as 
they gro concluded by findings of fact, but 
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the net result was that the learned Dis- 
trict Judge on appeal decreed the plaintiff's 
suit holding that he was entitled to im- 
mediate possession of 457 kanals 7 marlaa 
out of the land in suit without any pay- 
mentand that he was entitled to redeem 
the remaining land 518 kanals 9 marlas 
on payment of charges due provided. his 
suit for redemption was competent. In 
seeond appeal before us it has been cons 
tended by Counsel for the appellanta- 
defendants, the sons of Nihal Singh, that 
the decree which was obtained by Asa 
Singh on llth August, 1900, could not: - 
enure to the benefit of the present plaintiff 
Waryam Singh, who was born after the 
decree had been obtained and after the 
death of Asa Singh. With this proposi- 
tion of law we are not able to agree, and 
we holdin view of the rulings of their 
Lordships of the Privy Oouncil reported as 
Venkatanaryana Pillay v. Subbammal (1) 
and Janaki Ammal v. Narayanasamt Aiyar 
(2) as well as the Full Bench judgments of 
the Allahabad High Oourt reported as 
Kesho Prasad Singh v. Sheopargash Ojha (3) 
and the Madras High Oourt in Chellagundla 
Varamma v. Madala Gopaladasayya (4) that 
such a decree does enure for all reversioners 
who may be entitled to succession when the 
Succession opens out whether they were or 
were not in existence at the time the decree 
was obtained. The next point urged by 
Oounsel for the appellant was that as the 
decree obtained by Asa Singh was an ex 
parte decree obtained withoutcontest, there- 
fore, it was not binding on the alienees, 
With this proposition we are also unable 
to agree. The learned Counsel has cited 
Aiya Ramalinga Mudali v. Arumuga 
Mudali (5) in support of this contention 
and also Kesho Prasad Singh v. Sheopargash 
Ojha (3). It is obvious, however, that while 
a reversioner can plead that another 
reversioner who brought a previous suit 
did not represent him because he did not 


(1) 29 Ind. Cas. 298; 38 M. 408; 17 M. L. T. 435; 28 
M. L. J. 535; 17 Bom. L. R. 468,*19 O. W. N. 641; 2 
L. W. 596, (1915) M. W. N, 555, 21 O L.J. 515; 4931, 
A.125(P 0). * 

(2) 37 Ind. Gas. 161; 39 M. 634; 20 M. L. T. 168; 31 
M. L. J.225; 14 A. L.J.997, (1916) 2 M. W. N. 188; 
20 O. W.N. 1323; 18 Bom. L. R. 856; 24 Ô. L. J. 309; 
4 L. W. 530; 43 1 A 207 (P. C). 

(3) 64 Ind Cas. 248; 44 A. 19; 19 A.L.J. 749; 3 €, 
P. L. R. (A.) 117; A. I R. 1922 All. 301 (F. B.). 

4) 46 Ind Cas 202: 41 M. 059, 35 M, L. J 57; 94 
M. L. T. 155; 8 L. W. 62, (1918) M, W.N.481(F. B) . 
(5) 42 Ind, Cas. 812; 33 M. L. J. 471. . 
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contest the suit bona fide, such a plea is 
not open to the alienes. The learned 
Qounsel has also cited Bhup ruar v. Balbir 
Sahai (6), Saudagar Singh v. Pardip 
Narayan Singh (7) and Harbans Singh v. 
Harnam Singh (8) but we are unable .to 
see the bearing of these particular rulings 
on the point before us, We, therefore, see 
no force in this appeal, which is dismisg- 
ed with costs, 

R L. Appeal dismissed. 

(6) 64 Ind. Oas. 885; 44 A. 190; 19 A. L J. 978; A. I, 
R 1922 All, 342. 


(7) 43 Ind, Cas. 484; 45 O. 510; 4 P. L. W. 52; 34 M. 
L. J.67, 23 M.L T. 31; 16 A L.J. 61; TL. W. 146; 


27 O. L. J. 186; 22 O. W. N. 436; (1918) M. W.N. 323; _ 
0). 


20 Bom. L. R. 509; 45 L A. 21 (F. 
(8) 84 P. R. 1898, 


NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. 
Orvit Ruvision No. 277-B or 1927, 
April 30, 1928. 

Present:—Mr. Kolhatkar, A. J. O. 

MANIKRAO AND 0THERS— APPLIOANTS 
veTSuS 
HEM RAJ—NoN-APPLICANT. 

Civil Procedure Code (Act V of 1908), s. 115, O.I, 
T. 10—Order refusing to jo party—Revisvon—Das- 
cretion, improper exercise of, effect of. 

An order refusing to join a person asa ty toa 
sut made under O.I, r. 10 of the Oivil Proodure 
Code cannot be revised under s. 115 of the Code. 

Kali Rat v. Tulsi Rai (2), followed. 

Where a Court has jurisdiction to determine a 
question and it determines the said question, it 
cannot be said that it has acted legally or with 
material irregularity, merely because the decision 
arrived at by it ıs erroneous 

Amir Hassan Khan v. Sheo Baksh Singh (1), 

An improper exercise of a discretion by a Oourt 


does not amount to illegality or material irregularity 


' Bo asto justify interference under s, 115 of the Civil 
Procedure Code, 


Applieation for revision of an order of 
the Sub-Judge, First Olass, Ellichpur. in 
Oivil Suit No. 138 of 1926, dated the 28th 
November, 1927. 

Mr. K. V. Deotkar, for the Applicant. 

ORDER.—The applicants seek revision 
under s. 115, Oivil Procédure Code, of 
an order of the First Olass Sub-Judge of 
Ellickpuf, whereby their application for 
being added as co-defendants ina mortgage 
suit instituted against their father was 
refused. The Oourt below held that they 
were proper parties, being interested in 
she mortgaged property, but that “their 
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applieation should not be granted as they 
made it one year after the institution of 
the suit. This order was evidently passed 
under O I, r. 10, Oivil Procedure Code, 
which confers discretion on the Oourt in 
the matter of adding parties, 

I am clearly of opinion that the order 
in question is not subject to revision 
under s. 115, Oivil Procedure Code. It 
cannot fall under either ofthe first two 
cls. (a) and (b) of the section as it cannot 
be said that the lower Court exercised a 
jurisdiction not vested init by law, or to 
have failed to exercise a jurisdiction vested 
in it. The lower Oourt had jurisdiction 
to deal with and consider the application 
and pass an order thereon, under O. I, 
T. 10, Oivil Procedure Code. It accordingly 
considered the application and thus exer- 
cised a jurisdiction vested init. Nor can 
the said order be said to fall under cl. (c) 
of the section. It is now an established 
proposition of Jaw that where a Court 
has jurisdiction to determine a question 
and it determines the said question, it 
cannot be said that it acted® illegally or 
with material irregularity, merely because 
the decision arrived at by it was errone- 
ous Vide Amir Hassan Khan v. Sheo Bakhsh 
Singh (1). Whether the present applicants 
should or should not be impleaded ag 
co-defendants in the mortgage suit pend- 
ing in the lower Oourt was a question of 
pure discretion. Even if it be assumed 
that the lower* Oourt did not exercise ita 
discretion in a sound manner when it 
rejected the application for being added 
as co defendants, it oannot be said that 
the Court acted illegally or with material 
irregularity. At bestit may be said that 
the discretion vested in the Court by O, I, 
r. 10, Oivil Procedure Code, was not pro- 
perly exercised. But improper exercise 
of discretion would not, in my opinion, 
amount to illegality or material irregular- 
ity. Even on the assumption of the des 
cision being erroneous the order in ques- 
tion cannot fall under any of the three 
clauses of s. 115, Civil Procedure Code, 
and“ is consequently not suBject to revision 
under the said section. The view taken 
by me finds material support from the 
decision in Kali Rai v. Tuls? Rai (2) 


(1) 110,6; 117, A/837; 4 Sar, P. O. J. 559; Rafique 
"Oo P. C. No. 83; 5 Ind. Dec. (N. 8.) 109 
(P. C.). 

2) 93 Ind. Cas. 932; fPat. 723; A, I, R. 1926 Pat; 
RIT LELA a 
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-which affirms that an order refusing to 
‘add a party as a defendant cannot be 
revised under s. 115, Oivil Procedure Oode. 
It is consequently unnecessary to enter into 
the propriety of the order sought to be 
revised. The application is dismissed with 
costs on the ground that the order in 
question is one which is not liable to 
Aas under s. 115, Oivil Procedure 

cde. 


G, R. D. Application dismissed. 
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CALCUTTA HIGH COURT. 
“ APPEAL FROM APPELLaTE Dsgosen No. 1981 
: oF 1925. 

February 9,1928. 
Present:—Mr. Justice Mukerji. 
TASER MONDAL —DEFENDANT— 
APPELLANT 
versus 
PROKASH CHANDRA MUKHERJEE 
—PLAINTIFS AND oTRERS—DEFRNDANTS— 
RESPONDENTS. 

Bengal Cess Act (IX of 1880), 8. $0—Rent payable 
in kind—Suit for rent at higher rate than that ficed 
4n return, maintainability of. 

Section 20 of the Bengal Cess Act has no 
application to a case where the real rent is a 
fixed quantity of paddy and the amount entered in 
the cess return is not the rent itself but-only what 
was considered to be the fair value of the paddy 


deliverable as rent. [p. 143, col. 14 
Upendra Lal Misser v. Mott Thakur (1), applied. 


Appeal against a decree qf the *Subordi- 
nate Judge, First Oourt, 24-Parganas, dated 
the lst of May, 1923, modifying that of the 
Munsif, First Court, Baraset, 24-Parganas, 
dated the 6th of April, 1923. 

: Babu Probodh Kumar Das, for the Appel- 
ant. 

Babu Narendra Nath Mitra, for the Re- 
spondents. 

JUDGMENT,—This appeal arises out 
ofasuit which was instituted by the 
plaintiff to recover arrears of rent for the 
years 1325 to 328. The plaintifis’ vase was 
that the defendants held 8 bighas 2 cottas 
of land under them at an annual renfal of 
14 aris of paddy. He alleged that rent for 
the period covered by the suit had not 
been delivered notwithstanding demands 
and, therefore, he prayed, for recovery of 
Ra. 360 being the totá! amount calculated 
pt the rate of R& 5 per ariof paddy to- 

ether with cesses and” damages. The de- 


' = fendants contended that the refi of the 
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holding was Rs. 2Land that in any casé 
the plaintiff was not entitled to recovee 
atarate in excess of the said rate of 
Rs. zl as that was the rate mentioned in 
the Road Oess Return which the plaintiff 
had filed under the provisions of the Cess 
Act 1X of 1880. The trial Oourt decreed 
the suit at the annual jama of Re. 21 only 
together with cesses and damages at the 
rateof 25 per cent. The learned Subor- 
dinate Judge on appeal has reversed that 
decision and calculating the price of 14 
aris of paddy at the rate of Re. % he has 
arrived ata certain figure on which he 
rupee 
and damages at25 per cent and has thus 
enhanced the decree that was passed by 
the trial Court, The defendants have then 
preferred this second appeal. 

The contention that has been urged in 
support of this appeal is that the learned 
Subordinate Judge has been in error in en- 
hancing the amount of the decree of the 
trial Court, because the plaintiff is pre- 
cluded from suing for or recovering at any 
higherrate than what is mentioned in the, 
cess return. The learned Subordinate : 
Judge has found that the annual rent of 
the holding had not been changed at any 
time and has pointed out that it was no 
body's case that it had undergone any 
alteration. He has observed further that 
the prohibition contained in cl. (b) of s, 20 


„of the Cess Act does not apply because it 


is difficult to say that the paddy rent of 
14 aris is higher than the money rent of 
Rs. 2l and although in the present suit 
the plaintiff's claim was laid at Re. 70 for 


14 aris of paddy per year, still as the price 


of paddy varies from time to time though 
the plaintiff would get rent ata higher 
rate than Rs.21 in this suit it does nof 
follow that if in any particular year when 
the price of paddy goes down the plaintiff 


‘would not get a less amount for rent in 


that year. The appellants contend that the 

decree passed by the Subordinate Judge 

is unsustainable in viewof the clear prohibi- 

fee contained in cl. (b) of's. 20 of the Cess 
ct. 

The section says: "Every holder of ar 
estate or tenure in respect of which are- 
turn has been made as required by this 
Chapter shall be precluded from suing for 
or recovering rent at any higher rate 

is mentioned in such return fer any 
land, holding or tenure included in such 
retush, unless it ke proved that the rent of 
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such land or tenure has been lawfully en- 
hanced subsequently to the lodging of 
such return.” There being no suggestion 
that there has been any enhancement of 
rent subsequent to the lodging ofthe re- 
turn by the plaintiff in the present case 
the prohibition contained ins. 20 of the 
Oess Act will unquestionably operate as 
a bar, if the section itself can atall 
beheld to be applicable to the present 


case. 

On behalf of the defendants appellants 
itis contended that the plain words of s. 20 
of the Oess Act cover the present case, 
On behalf of the plaintiff-reepondent it 
is said that the section does not apply and 
reliance is placed in this behalf on the 
decisions of the Patna High Oourt in the 
cases of Upendra Lal Misser v. Moti 
Thakur (1) and Ram Gobind Choudhari v. 
Thakur Dyal Jha (2). In the former of these 
two cases Ohamier, O. J., said: “It appears 
to me to be impracticable to apply s. 20 (b) 
-to such & suit as this. Strictly speaking 
the plaintiffs are notsuing for rent at 
all but for compensation, and what they 
entered in their return was not the rent but 
the annual value of the whole or part of 
Bn estate. The rate of rent which they 
were entitled to recover when they made 
their return was, and now is, not any 
Bum in cash, but one half of whatever 
their share may be of the” produce 
of the holding. The reference 
latter part of cl, (b) of 8. 20 to the enhance- 
ment of rent suggests that the clause is 
intended to apply only to cash rente." This 
was, no doubt, saidina case relatingto a 
bhaoli batat holding in which the rent is 
an indefinite quan ity of 
varies from year to year andis fixed at 
half the produce of each year 


money value representing the price of 
produce deliverable calculated on an aver- 
age taken for three years is to be put down 
incolumn5 of the return, But it having 
been found in the present case that the 
real rentis a fixed quantity of paddy 
Rs. 21 that was entered in column 5 wag 
not the rent itself but what was con- 
sidered the fair value of the paddy deliver- 
ableas rent. The suit strictly speaking 
isnot a suitfor rent. The entry, there- 
fore, in my opinion, is nota bar, and to a 

(1 41 Ind. Oas, 61; 2 P. L, J. 617; 2P, LW, 3b; 
(1918) Pat. 166, . e. 

(4) 43 Ind, Ous, 601; 2 P, L. J, 053; 2 P, L. W, dh 


r 


in the 


produce which’ 


and in’ 
respect of which, unders.4ofthe Act, the. 
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case euch as the preseut,s. 20 of the Cess 
Act has no application, 

The view taken by the Subordinate Judge, 
in my opinion, is correct and the appeal is 
accordingly dismissed with costa. 

A. N. A, Appeal dismissed, 


—— 


ALLAHABAD HIGH COURT. 
CivinL Revision No. 8 or 1928 
AND 
Civit Revision No. 112 or 1928, 
June 19, 1928, 
Present:—Mr. Justice Bennet. 
DEBI DAYAL--DREFENDANT—À PPLICANT 
1eréus 
BALDEO PRASAD—PLAINTIFF AND 
AUDH NARAIN AND ANOTHER— 
DurenDaNTs—Oppositz PARTIES. 
Limiiation Act (IX of 1908), s 91 (2)—Contract Act 
(1X of 1872), s. £51—Acknowledgment by pariner in 
course of partnership business, whether binding on 
other partners— Hindu Law—Joint family business— 
Liability of members as partners. Ee 
An acknowledgment made by a partner in the 
course of the partnership business would extend the 
period of limitation against the other partner or 
partners [p. J44, col. 2 
Gadu Bibi v. Parsotam (1), followed. 
i ari Parshad v, Babu Parshad (2), 
Bhed. 
When & Hindu joint family carries on business, the 
members of the family are in the position of 
ners in regard to persons dealing with that 
usiness, [ibid.] e 
Civil revision from an order of the 
Judge of Smal? Cause Court, Oawnpore, 
datd the 12th December, 1927, 
Mr. N. Upadhiya,for the Applicant. 
Mr. Benod Behari Lal, for the Opposite 
Parties. : 
JUDGMENTT.—These are two applica. 
tions in Revision No. 8 of 1928 by Debi 
Dayal, defendant No. 1, and No. 119 of 
1928 by Gaya Prasad, defendant No. 3, 
The applications are di 
decree of the Small Cause Court Judge 
of Cawnpore decreging the claim of plaint- 
iff for Rs, 235-4, the price of cloth, The’ 
finding of the lower Court is that 
defendants’ business was a joint family 
business" and “acknowledgment by the’ 
defendant No. 2 (Audh Narain) was suff. 
cient to keep the claim alive against the 
defendants Nos. 1 4nd 3 also," 
The learned Counsel for the applicant 


distingu- 


in revision has based his claim, firatly,” 
en the ground that there ia no evidengg . 


directed against a. 


“the, 
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to prove that. defendant No, 2 was a 
managing member of a joint Hindu family 
consisting of the other defendants. In 
regard to this it is sufficient to say that 
it is not found that he was a managing 
member. The second ground of objection 
is that because the ers dealt with 
defendant No.1 and defendant No. 2, the 
acknowledgment by defendant No. 2 could 
not bind defendant No. 1 or defendant 
No. 3) and the third ground of revision 
is that the debt was barred at the date 
of ‘acknowledgment. In regard to this 
third point it is sufficient to say that the 
acknowledgment was made on January 
20th, 1924, and the claim of the plaintiff 
is for goods supplied from July 10th, 1921, 
and subsequent dates, all of which period 
is within three years from 20th January, 
1994. The debt, therefore, was not time- 
barred at the date of acknowledgment. The 
argument has mainly centred round the 
liability of defendant No.1, the uncle of 
defendant No. 2 and defendant No. 3, 
the full brother of defendant No. 2, for 
the ordering of goods by defendant No.2 
and the acknowledgment of liability by 
defendent No. 2, It was argued in the 
first place that the finding of fact that 
the defendants’ business was & Joint 
family business was without any evidence, 
but 1 find in the evidence of the plaintiff 
the statements.—' They (the a aaa 
are all joint" and “they (the defendants 
sell cloth.” There is, thgrefore, evidence 
on which the finding that the defendants 
formed a joint family business was based. 
That business wag acloth business, The 
claim of the, plaintiff is for cloth supplied 
on the order of defendant No. 2, and the 
acknowledgment on which the plaintiff 
relies is an acknowledgment in i od to 
the money owing for that cloth by de- 
fendant No.2. It would appear that as a 
result of the acknowledgment by defend- 
ant No. 2 further cloth was supplied by 
the plaintiff, because the acknowledgment 
was in January 20th, 1924, and the plaintiff's 
claim extends to cloth’ supplied on 19th 
April, 1924. ,The section which applies to 
Nability of partners in business iss. 251 
of the Indian Oontract Act which states as 
follows »— 

“Bach partner, who does any act neces- 
sary for, or usually, dose in, carrying on. 
the business of such a partnership as that 
of which he is a member binds his co-- 


partnera to the game extent asit he were” 
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their agent duly appointed for that pur. 
pose." 

In the present case the acts were neces - 
sary for, or usually done in carrying on 
the business of such a partnership. lam 
of opinion, therefore, that these acts bind 
the remaining partners. When & Hindu 
joint family carries on a business, I con- 
sider that they are in the position of 
partners in regard to persons dealing 
with that business. 

The learned Counsel for the applicant 
bases his case on 8. 21, sub-s. (2) of the 
Indian Limitation Act, which states as 
follows :— 

“Nothing in the said sections (19 and 20) 
renders one of several joint contractors, 
partners, executors or of mortgagees charge- 
able by reason only ofa written acknow- 
ledgment signed or of & payment made by, 
or by the agentof, any other or others of 
them.” 

I understand this section to mean that 
the mere fact that persons are partners 
does not make one partner liable under 
an acknowledgment etc. by another partner, 
Butin the present case the liability arises. 
under s. 251 of the Indian Contract Aot, 
because the acknowledgment was made in 
the course of the partnership business, 
Reference has been made to Gadu Bibi v. 
Parsotam (1). In that ruling it was held 
that where the acknowledgment was a 
transaction such as is contemplated in 
B. 251 of the Indian Contract Act, then 
such an acknowledgment would extend a 
period of limitation against the other _ 
partner or partners, and s. 21 of the Indian 
Limitation Act would not prevent the 
other partner or partners from being 
liable. It is true that in that particular 
case there was a definite finding by the 
District Judge that there was authority 
for one partner to sign for the other. 
But all that was found was that such a 
finding brought the acknowledgment under 
s. 251 of the Indian Contract Act. In the 
present case the acknowledgment is within ` 
8. 251 of the Indian Oontract Act, because 
it was an acknowledgment in the course 
of the partnepship business. Reference was 
made to Lalta Parshad v. Babu Parshad 
(2), but that was not a case of a partner- 
ship business, and the question of liability 
under s, 251, Indian Oontract Act did not 


1) 10 A. 418; A. W. N. (1888) 93; 6 Ind, Deo, (N, &) 
(2).4 Tad, Oas, 708} 82 A. Bl; 8 A, La J, 953, 
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&rise, Accordingly the ruling is no author- 
ity in the present case. 

, For these reasons I dismiss the applica- 
tions with costs, 


A, N. A. Applications dismissed, 





LAHORE HIGH COURT. 
Oivin Raviston Partition No. 680 or 1927. 
April 25, 1928. 
Present:—Mr. Justice Jai Lal. 

Fiex HARBHAJAN BINGH-JAIRAM 
SBINGH-PLAINTIFF—PErITIONER 
vera&us 
Fig« KALU MAL-BASHESHAR 

NATH, tHeoveaH BASHESHAR 
NATH-—DRFBNDANT—REBPONDENT. 

Punjab Courts Act (VI of 1918), s. 44—Civil Pro- 

ure Code (Act V of 1908) s. 115—Revision— 
‘Case’, meaning of—Order refusing to set aside 
award—Iilegal assumption of jurisdiction or material 
irregularity 1n exerce of jurrsdsction—Revision— 
Oourt Fees Act (VII of 1870), Sch. I, Art. 18, Sch. II, 
Art. 11—Order refusing to set aside award—Revisvon 
—Üourt-fee—Partnership— Partner's authority to refer 
to arbitration. 

An order refusing an application to set aside an 
award when the reference is in a suit pending 
before the Oourtis open to revision and the neces- 
sary Oourt-fee for such a petition for revision is 
Rs. 4. [p. 146, col. 1.] 

Narpat Rar v. Dew Das (1), dissented from, 

Proceedings relating to the setting aside of an 
award constitute 8 ‘case’ within the meaning of 
s.44 of the Punjab Courts Act which corresponds 
tos, 115, Civil Procedure Oode. (p. 146, col. 2.] 

Where an order refusing to set aside an award is 
the result of musconceptions on the part of the 
Oourt, there is an illegal assumption of jurisdiction 
by the Oourt or at any rate there is material 
irregularity in the exercise of jurisdiction and an 
interference in revision with such.an order is com- 
petent. [p. 147, col. 1.] 

In the case of an o partnership a partner 
is m competent to refer disputes to arbitration. 
bid) » 

Petition for revision of an order of the 
Subordinate Judge, Second Olass, Amritsar, 
dated the 27th July, 1927. M 

Lala Durga Das, R. B., for the Petitioner, 

Mr. Kishen Dayal, for tte Respondent. . 

JOUDGMENT.—This judgment will 
dispose’ of Civil Revisions Nos. 110 of 1928, 
and 680 of 1927,the same point being 
involved in both. ve 

It. appears that the petitioner firm 
through Sunder Singh one of the partnera 
jnstituted a suit against the respondent 
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firm. During the pendency of the suit 
the partiesagreed to refer the dispute to 
an arbitrator, Sunder Singh having 
signed on behalf of the plaintiff. 
Soon after the reference an objection was 
taken on behalf of the other members of the 
Plaintiff firm to the reference of the 
dispute to arbitration on the ground that 
Sander Singh was not competent to refer. 
The trial Oourt did not give any finding 
on this objection, but held that the objec- 
tion was premature. The arbitrator by his 
award dismissed the plaintiff's suit. To 
this award an objection was again taken 
by the other partners that the reference was 
invalid at the instance of Sunder Singh 
alone, the Court below has, however, reject+ 
ed the objection and has givena judgment 
in accordance with the award. This is a 
petition for revision of the order refusin 
the application to set aside the award. ' 

A preliminary objection is taken by the 
respondent that the petition is not properly 
stamped. Itbears a  Court-fee stamp of 
Rs.4 and the contention of the learned 
Oounsel is that it should bear an ad valorem 
Court-fee stamp on the amount involved in 
the dispute between the parties. In sup. 
port of this contention Counselrelies on 
Narpat Rai v. Devi Das (1) which isa judg: 
ment of a SingleJudge of theOhief Court of 
the Punjab. T'hatcaseis a direct authority in 
support of the respondent's contention. 
The petitioner, however, relies upon an 
order passed by Broadway, J.,on the lzth 
of November, 1926, in Civil Revision No. 
814 of 1926; Babu Jaswant Singh v. 
Bhai Sunder Singg, where under the 
circumstances similar to. those in this 
case, the learned Judge ona reference of 
the question by the Taxing Officer held 
that in spite of the view taken in Narpat 
Rai v. Devi Das (1) the Oourt-fee payable 
was ason a revision from an order not 
having the force of decree, With this 
view l agree, 


The order sought to be set aside, was 
passéd under al. 16 ofthe Second Schedule 
of the Civil Procedure Oode, which pro» 
vides that''where the Oourf seesno cause to 
remit the award or any of the matters 
referred to arbitration for re-consideration 
in manner aforesaid, and no application has 
been made to sej aside the award, or the 
Oourt has refused *such application, the 


(D 9 Ind, Cas, 388; “4 P, EL, R, 1011) 14.7, W, Ri 
01. e 
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Court shall, after the time for making such 
application has expired, proceed to  pro- 
nounce judgment according to the award.” 
The revision, therefore, is against the 
- order refusing the application on which a 
judgment was pronounced by the Court. 
Such an order, therefore, is quite distinct 
from the judgment pronounced by the 
Court. By way of analogy reference may 
be made to cl. 21 which refersto the pro- 


cedure of the Court when the arbitration is ' 


without the intervention of the Court. In 
sucha case if the Oourt does not see any 
reason to take action under paras. 14 and 
15 of the Second Schedule, which relate to 
the powers of the Court toremit the award 
for re-consideration and to set it aside re- 
spectively, ithas to order that the award 
be filed and then to proceed to pronounce 
judgment according to the award, Under 
B. 104 (1) (f) of the Civil Procedure Code an 
order filing or refusing to file an award in 
an arbitration without the intervention of 
the Court is made appealable as an order 
and it has been held in Agya Singh v. 
Sunder Singh (2) and Kamnhaya Lal- 
Sita Ram v. Daulat Ram Naubat Rai 
(8) that such an order has not the 
force of a decree and that the Oourt-fee 
payable on the memorandum of appeal and 
petition for revision respectively against it 
ís Rs. 4. The order with which we are now 
concerned, that is to say, an order refusing 
an application to set aside the award when 
the reference was in a suit pending before 
the Court, is not appealable, but such an 
order is analogous to an orderflling an award 
under cl. 21. I holds therefore, that Oourt- 
fee stamp of Rs. 4 paid in this case is 
sufficient. 

Another objection taken by the respond- 
enteis that the order against which the 
revision is sought, is an interlocutory order 
and by virtue of a judgment of the Full 
Bench of this Court reported as Lal Chand- 
Mangal Sen v. Behari Lal-Mehr Chand (4) no 
revision lies against an interlocutory order. 
That judgment was, however, concerned 
withan order where the „trial Court had 
overruled the ‘defendants’ objection “and 
had held that it had jurisdiction to hear the 
suit and it was held that from such an order 
no revisioh lay, as an order like that did 
mot constitute a ‘case’ within the meaning 


(2) 107 Ind. Cas. 758; A. 1. R. 1928 Lah, 187. 

3) 110 Ind. Cas. 302, : 

: 4) 84 Ind. Oas. 259; 5 Lah, 288; A. I. R, 1924 
e, Boh, 425; 6 Lah, L. J, 658; 1 Lah. Cas, 38 (P, B.) 


ofs.44 of the Punjab Courts Act, which 
corresponds tos. 115 of the Civi] Procedure 
Code. In the present case, however, in my 
opinion, the proceedings relating to the 
getting aside of the award did constitute a 
‘case’. They were proceedings before the 
Court distinct from the dispute between 
the parties on the merits of the suit and 
the final order passed by the Court likethe 
one with which we are now concerned 
closed one independent branch of the 
enquiry bythe trial Judge, and in that 
sense, was 8 final order as distinguished 
from an interlocutory order. I hold, there- 
fore, that a revision lies from an order refus- 
ing to set aside an award. 

It was then contended by the respondent 
that this Court ought notto interfere with 
the order in question in exercise of its 
revisional jurisdiction, because it is not 
shown that the Court below acted illegally 
or with material irregularity in the exer- 
cise of its jurisdiction. What really 
happened is this: Sunder Singh filed the 
suit in the name of the firm and he refer- 
red the dispute to arbitration. The other 
partners immediately objected to such refer- 
ence. The Court below has held that Sunder 
Singh was authorised to refer the dispute 
to arbitration. This view of the trial 
Judgeis based on two material misconcep- 
tions, Inthe first instance he remarks that 
his predeceasor-in-office rejected the objec- 
tion which was made soon after the 
reference. A reference tothe record, hows 
ever, shows that this is wrong. The order 
passed on the previous occasion was to the 
effect that the objection was premature, it 
was not overruled onits merits. Then the 
learned trial Judge holds that the state- 
mentof Sander Singh shows that tho 
business is a ‘joint family business’ and 
that Sunder Singh is the ‘manager of the 
family. Now the only reasonable inter- 
pretation that I can place on this is that 
the Judge below holds that the business is 
&joint Hindu family business, that isto 
say, carried on by members of a joint Hindu 
family for the benefit of the family. This, 
however, is not the statement of Sunder 
Singh, who disfinctly states that though 
the parties Belong to one family in thie 
sense that they are descended 'from a 
common ancestor, the other partners bein 
bis brother's sons, there hag been a parti- 
tion of the joint property of the family 
though some property is still joint. He 
also says that this, business was started by 
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him jointly with his nephews and that it 
is not an ancestral business. He distinctly 
States that his nephews are separate in 
family from him. 

It seems to me that the learned Judge 
below has misconceived the significance of 
& joint Hindu family business and has 
misinterpreted the statement of Sunder 
Singh. It is admitted by the learned 
Counsel for the respondent that if the 
partnership between Sunder Singh and his 
nephews be considered to be an ordinary 
trading partnership and nota joint Hindu 
family concern, then Sunder Singh was not 
competent to make a reference to arbitra- 
tion. The learned Oounmsel, however, made 
a half hearted attempt to show that Sunder 
Singh really meant that it was a joint Hindu 
family concern but in this he signally 
failed. Then he was driven to the argu- 
ment that, in any case, the misinterpreta- 
tion of the evidence by the Subordinate 
Judge was noground for revision. [hold that 
the misinterpretation of the evidence and 
the misconception as to the nature of the 
plaintiffs firm by the Subordinate Judge 
in this case has resulted in his assuming 
jurisdiction in referring the dispute . to 
arbitrators, which was not vested in him and 
inconferring jurisdiction on the arbitrator 
to decide the dispute which he did not other- 
wise have, In any case the misinterpreta- 
tion and misconception is so grave that at 
the least, it must be held that in exercise 
of his jurisdiction the learned Judge below 
has acted illegally. 

As the view of the Subordinate Judge is 
notsupported by the evidence of Sunder 
Singh and there is no other evidence on 
the point that this was not an ordinary 
partnership and asit is admitted that in 
the case of an ordinary partnership one 
pariner 1s not competent to refer the 
dispute to arbitration, it follows that the 
arbitration proceedings were invalid. 

Accepting this petition, I set aside the 
order of the trial Court refusing the ap- 
plication of the petitioner objecting to the 
award and remit the case to the Subordi- 
nate Judge with direction to proceed with 
itin accordance with law, The costs of 
these proceedings will abide the result. 

Ba kae Petition allowed. 
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MADRAS HIGH COURT. 
APPEAL AGAINST APPELLATE ORDER 
No. 88 oF 1926. 

November 18, 1927. 

Present :—Mr. Justice Ramesam and 
Mr. Justice Jackson. 


GOVINDARAJULU NAIDU—PLAINTIFF 
—ÁPPBLLANT 


versus 
OHINNATHAMBI PADAYAOHI 
AND OTHRRS— DRFRNDANTS 
Nos. 2 TO 4—KB8PONDRNTS. 

Civil Procedure Code (Act V of 1908), 8. 47, 
0. XXI, r. 100—Hortgage suit—Lessees of mortgagor 
impleaded as defendanta— Proceedings under O. I, 
T. 100—Question of title between parties, whether one 
un executton—A ppeal. 

Where in a mortgage suit, the lessees of the 
mortgagor are impleaded as defendants, a question 
of title arising in proceedings in execution under 
O. XXI, r. 100, Civil Procedure Code, between them 
and the plainttiff falla under s.47 of the Code and 
must be inquired into thereunder. 

Vaddadi Sannamma v. Koduganti | Radha- 
mu (1) and Krishnappa Mudaly v. Periyaswamy 
Mudaly (2), distinguished. 

Appeal egainst an order of the District 
Court, South Arcot, dated the 11th Septem- 
ber, 1925, and passed in A. S, No. 239 of 1925, 
preferred against that of the Oourt of the 
District Munsif, Ouddalore, dated the 2nd 
March, 1925, and passed in I. A. No, 433 of 
-1923 on its file in O.S. No. 39 of. 1922 on 
the file of the Oourt of the District Munsif, 
Panruti. 

i Mr. M. Patanjali Sastri, for the Appel- 
ant. 

Mr. S, Kishnamurtht Ayyar, for the Re 
spondents. 

JUDGMENT.—Though the question 
of paramount title was excluded from 
consideration in the mortgage suit, de- 
fendants Nos. 2 to4 could not be struck 
off, The plaintiff impleaded them on.the 
ground that they were lessees of the mort- 
gagor. lt does not appear that this allega- 
tion of the plaintiff was ever abandoned. 
Therefore, defendants Nos.2 to € had to 
continue and did continue as parties 
to the suit. Vaddadi Sannamma v. 
Koduganti Radhabhayi (1) nor Krishnappa 
Mudaly v. Petiyaswamy Mudaly (2) is on 
alle fours withthe facts of this cass, We 
think the claim of the respondents urfder 
r. 100 of O. XXI of the Oode of Civil 
Procedure ought to have been.tried under 


à 43 Ind. Ces, 935; 41M. 418; 32 M. L.T. 589; 
mM. L J. 17 (19318)*M. W. N. 23; 7L, W. 234 
(FB), i 

3) 38 Ind, Oas, 297; 40 M, D84; 21M, L, T, 141; 
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8.17 of the Code of Civil Procedure and the 
plaintiff who wants an enquiry into the 
title under s. 47 of the Oode of Civil 
Procedure is entitled toit. We allow the 
appeal. The respondents will pay the 
appellant's costs in this and the lower 


Appellate Court. The costs in the first 
Court will abide the result. 


Y. N. Y. Appeal allowed, 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 

FissT Civin APeHAL No. 28 or 1926. 
February 29, 1928. 
Present:—Mr. Hallifax, A. J. C., and 
Mr. Ghulam Mohiuddin, A.J. C. 
OHHITIA BAI—PraiNTIFF— 

APPELLANT 
versus 
RAJKUMAR AND oTHERS—DRFENDANTS 
— RESPONDENTS 

C. P. Tenancy Act (I of 1920), s. 49 (2)—Procedure 
4n s. 49 (2), not adopted by Registering Officer— 
Registration, whether invalid— Registration Act (XVI 
of 1908), 5. 87, scope of—Pleader's fees, rate of. 

Section 45 (2) of the O.P. Tenancy Act of 1898, 
which is the same as 5.49 (2) of the Act of 1920 
merely regulates the procedure to be adopted by 
the Registering Officer for satisfying himself that 
proper sanction has been given to the transfer of 
the right to occupy sr land before registering a 
document purporting to transfer that right, and 
failure to follow the procedure laid down by that 
section will not invalidate the registration gf a docu- 
ment. [p. 149, col. 1.] A 

The Pleader's fee to be allowed to a party is what 
was actually paid or what might reasonably have 
been paid, whichever is less. [sbid.] 

First appeal against the decree of the 
District Judge, Ohhindwara, dated the 23rd 
February, 1926, in Civil Suit No. 4 of 18.5. 

essra. 5. B. Gokhale, W. R. Puranik 
and V. R. Dhoke, for the Appellant. 

Messrs. N. G. Ghose, R. B., D. T. Mangal» 
murti, G. L. Subhedar and G, R. Trivedi, 
for the Respondents. 

JUDGMENT. —Everybody concerned 
in this case forgot the existence of s. 87 of 
the Registration Acttill they were reminded 
of it by the Court during the argument of 
the appeal. That was due to the fact that 
in 1¥14a-Judge of this Court, who is one 
ofus, forgot ib in deciding an appeal 
against the third defendant in this cage 
in a judgment of which & copy has been 
filed. The section does, however, exist, and 


entirely meets the objection to the validity 
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of the registration of the mortgage bond 
on which the plaintiffs sue. 

If further authority than the plain words 
of the section were required for this view 
it could befoundinthe judgment of the 
Privy Council in Muhammad  Ewae v. 
Birj Lal (1). Section 45 (2) of the Ten- 


: ancy Act, 1898, which appears unchanged 


ass, 49 (2) of the Tenancy Act, 1920, lays 
down the way in which aRegistering Officer 
must satisfy himself that proper sanction 
has been given to the transfer of the right 
to occupy sir land before registering a 
document purporting to transfer that right, 
that is to say it regulates his procedure and 
nothing alse. f 

It is urged for the respondent Hazari- 
mal that the contrary view was taken by 
this Court in the published cases of Daji 
Vithal Dhok v. Moreshwar Venkatesh (2) and 
Ganeshdas v. Shankar (3) butin each case 
what invalidated the registration was a 
defect inthe transaction itself, not one 
in the procedure ofthe Registering Officer. 
Here there was nothing wrong about the 
sanction; what was wrong was the way in 
which, that is to say the procedure by 
which, the Registering Officer satisfied 
himself on that point. 

In this view, the other matters in the 
ease do not require much discussion, ex- 
cept the order of thelower Court in respeot 
of costs. The learned District Judge 
would be right in holding that Hazarimal 
was not estopped frem contesting the 
validity of the mortgage by his statement 
recorded in Ex. P.9, if he were correctin 
sayingthat he only agreed thatthe pro- 
perty shouldbe subject to any claim that 
could be established on the mortgage. But 
the document shows thathe not only ad- 
mitted that a sum of Rs. 11,947-4 was then 
due on the mortgage butagreed to buy the 
property as liable for that amount. 

An argument was put forward for the 
appellants that, even if s. 87 of the Regis- 
tration Act did not apply, the registration 
would be valid for the properly other than 
the occupancy rightin the sir land, the 
traneaction being treated as if there had 
been no sanction at all That might vali- 
date the registration but it would invali- 
date the transaction itself, as the object 
of the agreement would be “of such a 


(1) 1A. 465; 41. A. 166; 3 Sar. P. O. J. 
Suth. P. O. J, 438; 1 Ind. Dec. (N. s.) 320 (P, O.) 

(2 ING R, 112, > 

(3) 18 Ind. Cas, 909; 8 N, L. R. £2, 
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nature that, if permitted, it would defeat 
10e provisions" of s, 45 of the Tenancy Act, 

The question of a deeree for money 
against the mortgagor on his personal oo- 
venant topayinthe mortgage-deed does 
not arise, because the suit was filed only 
two days short of four years after the 
date on which he promised to pay. If 
the registration is invalid tbe plaintiffs 
cannot get such a decree because the 
claim is time-barred, and if it is valid 
they do not want it because they can get a 
mortgage-decree. 

There remains the question of Pleader's 
fees inthe lower Court. The Pleader’s 
fee to be allowed toa party is what was 
actually paid or what might reasonably 
' have been paid, whichever is less, That 
ought not to require stating. It has, how- 
ever, become the almost invariable custom 
in these Provincesfor every Judge to 
state solemnly in his decree that the 
proper feein hisopinion is whatever sum 
his Reader may work out according to the 
percentages given in the rulesin that be- 
half. The result is often ridiculously high 
or as ridiculously inadequate as something 
less than one rupee, aud almost always a 
broken sum suchas never was and never 
would be paid toa Pleader, frequently end- 
ing with a number of pies that do 
not even make an integral number of pice. 

In this case asumof Rs. 675-10 has been 
awarded as Pleader's fee to the second 
defendant, thesame sum tothe third de- 
fendaut, and one-third of it to each of 
three other defendant parties, the first, 
the thirteenth, and the rest together. 
Even in that there is an arithmetical 
error followed by a clerical error. One 
third of Rs: 679-10 is Rs. 226-34 but 
has been taken to be Rs, 225-3-6 and in 
the case of the first defendant this has been 
entered as Rs, 225-6.3. 

The figures have no relation whatever 
to facts, which have been ascertained in 
this Oourt to be as follows. The second 
defendant paid Rs, 150 to his Pleader and 
the third Rs. 400 to his, The first defend- 
ant apparently did not engage a Pleader, 
and whatever was paid toa Pleader who 
appeared.forhim with the remaining de- 
fendants was paid by someor all of those 
defendants. The plaintiffs engaged three 
different Counsel at various stages of the 
case and paid each of them Rs. 300., 

Asthe appeal succeeds and the defend- 
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ants will hava to pay their own oostd 
what they paid does not matter except 
asahelp in fixing the proper Pleader's fea 
to be paid by them to the plaintiffs. To 
engage three Counsel was obviously un- 
necessary, at least so as to entitle them 
to recover Rs. 90 from the opposite party. 
Butitis clear from what the third de- 
fendant paid that a fee of Rs. 400 was not 
unreasonably high. That sum will, there- 
fore, be allowed as the plaintiffs’ Pleader's 
fee in the lower Court. . 

The decree of the lower Oourt will be 
get aside and in ite place a decree will issue 
ordering foreclosure in default of the pay- 
ment on or before the 15th of August, 1928, 
by any of the defendants of Rs. 36,668 and 
all the. coste incurred by the plaintiffs in 
both Courte, The  Pleaders fee in this 


Court will be iva hundred rupees. | 
G. B, D, Decree set aside.* 


LAHORE HIGH COURT. 
Crvrrz, MISOBLLANB9UR Oast No 89 or 1237, 
June 22, 1927. 
Present:—Mr. Justice Broadway, Acting 
Chief Justice, and Mr. Justice Bhide, 
RATTAN OHAND-DUNI OHAND 
— PRTITIONESS 


versus 
Tan INOCOMS-TAX COMMISSIONER 
e —R88PONDBNT. 

Incoma Tas Aet (XI of 1022), es. 22(4), 23 (4)— 
Aesessee signing form of return without ang 
entries and stating he had ho income—Return, whe- 
ther valid--Power of Income Tax Officer to treat case 
asone of ‘no return’ and assess under 3.28 (4)— 
Reference —Question of law. 

The assesseos who were a firm carrying on 
business in Kashmir and Amritsar, when served With 
a notica calling upon them to furnish a return of 
their income, signed the prescribed form without 
making any entries in the various columne and 
wrote the word ‘blank’ against the item ‘total’ and 
forwarded the form with a covering letter stating 
that they carried on no business and received no 
income at Amritsar. The Income Tax Officer, after 
notice under s. 22 (4) of the Income Tax Act treated 
the case asone of ne return and, made an assess- 
ment under s 23 (4) of the Act. The Income Tax 
Commissioner who was then moved to make a 
reference refused todo so holding that there was 
no point of law for reference The» assessees 
ap fied for a mandamus to the High Oourt under 
s. 66 (3) of the Act: , 

Held, that there was &*question of law in the 
case, namely, whether the retuyn made in the case 
was no return for the purposes of assessment under 
s.23 (4) of the Income Tax Act and that thie quese 
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Mon should be referred by the Commissioner to tho 
High Oourt. 

Application under s. 88 (3) of the Income 
Tax Act, praying that the Commissioner be 
gussed to refer the case to the High 

ourt. 


Mr. Mehr Chand Mahajan, for the Peti- 
tiouers. 

Mr. Jagan Nath Aggarwal, for the Re- 
spondent. 


ORDER. 

Broadway, A.C. J.—The firm of 
Messrs. Rattan Ohand-Duni Ohand have 
certain premises in the Guru Bazar in 
Amritsar. They have also business in 
Kashmir. They were served with a notice 
under s.22 (2) of the Income Tax Act, 
calling upon them to furnish a rsturn of 
their income. They signeda prescribed 
form and, refraining from making any 
entries in the various columns, wrote 
the word ‘blank’ against the ‘item 
‘total’. This “ return" was sent by them 
to the Income Tax Officer with a covering 
letter,in which it was explained that they 
carried on no businessin Amritsar and receiv- 
ed no income dt that place, and that the 
writing of the word ‘blank’ on the prescrib- 
ed form meant that the firm in Amritsar 
had no income of any kind whatsoever, The 
Income Tax Officer then issued a notice to 
this firm under sub-cl. (4) of s. 22, calling 
upon them to produce all their accounts in 
eonneetion with their business, This notice 
was issued on the 15th of August, 1926, 
but was not served. A similar notice waa 
jesued on the 9th of September, 1925, but 
was served on a wrong person with the 
result that another ont had to be issued on 
the 12th of September, 1925, of which 
Bervice was duly effected. A member of the 
firm appeared before the Income Tax Officer, 
and there made certain statements to the 
effect that they kept no acoounts of any 
dealings they might have had in Amritsar 
and that the main accounts in any case 
were in Kashmir. After further time had 
been given by the Income Tax Officer (and 
it may be that another notice issued calling 
for account books regarding. which there is 
Bome question), "the Income Tax Officer 
treated the case as a " no return case " and 
made the assessment under s. 23 (4). This 
assessment, was appealed against and 
ultimately taken up to the Income Tax 
Commissioner who wds asked either to 
review the proceedings or under the provi- 
sions ats, 66 (2) of thé Income Tax Act 
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refer certain questions of law to this 
Court. The Income Tax Commissioner 
held that there was no question of law 
involved which could be referred to this 
Oourt, with the result that Messere. Rattan 
Ohand-Duni Ohand have moved this Court 
for a mandamus under the 3rd clause of 
g. 66 

It appears io me that in the present case 
one question of law does arise, a question 
which admittedly forms the basis of all 
the other points taken by the petitioners 
in their petition. This question is whether 
a“ return" such as was made in thie cage, 
namely, the signing ofa prescribed form 
without any date with all the various 
columns left blank and the word ‘blank’ 
written against the item ‘total,’ accompani- 
ed by a aovering letter such as has been 
referred to above, is “no return” for the 
purposes of assessment under s. 23 o. I 
think that this question should be referred 
to this Court and I would direct according- 
ly. No order as to costa. 

Bhide, J.—1 concur. 

A. N. A. Applicatien granted, 





ALLAHABAD HIGH COURT. 
Orvin Revision No. 64 or 1927. 
May 18, 1928 
Present:—Mr. Justice Sulaiman, Acting 
Chief Justice, and Mr. Justice Weir. 
Sheikh HABIB BAKHSH—BLAINTIFE 
—APPLIOANT 


versus 
JOHRI MAL—DzrzNbANT—OPPosiTR 


Party, 

Civil Procedure Code (Act V of 1908), 0. XVII 
T. 8—Vakil applying for adjournment accompante 
by mukhtar—Adjournment refused—Vakil withdraw- 
ing from case—Dismissal of suit—Restoration, legal- 
ity of—Ezplanation to O. XVII, r. 2, whether re- 
trospective. 

On the day fixed for the hearing of acase the 
defendant did not appear but a Vakil appeared for 
the purpose of asking for adjournment accompanied 
bya mukhtar-i-khas. The application for adjourn- 
ment was refused and the Vakil withdrew from the 
case. There was nothing to show thatthe mukhtar- 
i-khas had any pewer to conduct the case apart from 
ongeaing a Vakil for asking for adjournment : 

eld, that there was a case of default of appear- 
ance and the Court could proceed under O. XVII, 
r. 2, Civil Procedure Code. . 

Krishna Dass v. Ram Ugrah Singh (1), relied on. 

The new Explanation to O. XVII, r. 2, Civil*Pro- 
cedure Codes alters thelaw and cannot prima facie 
be retrospective. 
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Olvil revision from an order of the Sub- 
ordinate Judge, Jhansi, dated the 19th of 
February, 1927. 

Messrs. Baleshwari Prasad and M. A. 
Aziz, for the Applicant. 

„Mr. Hem Chandra Mukerji, for the Oppo- 
Bite Party. 

JUDGMENT.—This is an application 
in revision from an order restoring 
& case on certain conditions. The suit 
out of which this application arises had 
remained pending for a very long time 
and the 9th of August. 1926, was fixed 
for its disposal with express direction 
that it would not be adjourned again. 
On that date the defendant did not appear 
in person, but a Vakil accompanied by a 
mukhtar-i-khas appeared for the purpose 
of filing an application for adjournment 
on the ground that the defendant had 
suddenly fallen ill and was unable to 
come from Bombay. The Court in view 
of its previous order declined to adjourn 
the case but called upon the defendant 
to produce his witnesses and offered to 
examine him on commission, On this the 
Pleader withdrew from the case stating 
that he had no further instructions to 
conduct the case. The Court then treated 
the defendantas absent and proceeded to 
dispose of the case ex parte and decreed 
the claim. 

Subsequently the defendant filed an 
application for setting aside the ex parte 
decree. It is this application which was 
allowed on certain conditions. We are 
not in this revision concerned with the 
propriety of the Subordinate Judge in 
restoring the case. The only point is 
whether he has acted without jurisdiction 
or with material irregularity in the con- 
duot of the proceedings. 

The learned Advocate for the applicant 
contends that the appearance of the Vakil 
and the mukhtar-i-khas amounted to an 
appearance of the defendant and the case, 
therefore, was not disposed of ex parte but 
was disposed of under O. XVII, r. 3 and 
that, therefore, the Court had no jurisdic- 
tion to treat that decree as an ex parte 
decree and had no jurisdiction te restore 
the case. He relies particularly on the 
Explanation to O. XVII, r. 2 which has 
been added recently. 

- There is nothing on the record to show 
that the mukhtar-i-khas who had appear- 
ed Rad any power to conduct the case 
apart from engaging à Vakil to apply 
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for the adjournment, It is alse clear 
that as soon as the Vakil withdrew from 
the onse stating that he had no instruc. 
tion to proceed with the case there was 
no longer before the Oourt any Pleader 
duly instructed so as to be able to answer 
all material questions relating to the suit 
within the meaning of O. V,r. 1, sub-cl. 
(2) (b). The proceedings were, therefore, 
rightly understood: by the Court as ex parte 
proceedings. In this view he was follow- 
ing the pronouncement of this Conrt in 
the case of Krishna Dass v. Ram Ugrah 
Singh (1) The Court below was not 
bound to proceed under r. 3 of the Order, 
Ttcould and did in fact proceed under 
r. 2. The order was accordingly ex parte 
and was open to be set aside on good 
cause shown. 

The contention that, in view of the 
addition of the Explanation to r. 2, the old 
interpretation of the rule should be deemed 
to have been overruled does not appeal 
tous. Without this new Explanation the 
interpretation of O. XVII, 7. 2 as con- 
tended for by the learned Advocate for 
the applicant would not ebe consistent 
with the provisions of O. V, r. 1. The new 
Explanation must, therefore, be deemed to 
have altered the law and cannot prima facie 
be retrospeetive. 

The original ex parte decree was passed 
in August 1926, and the application for 
restoration was made in September 1928 
before the new rule came into force on 
the llth of December, 1928. On the date 
when the application was made the appli- 
cant had a substantive right of having 
the ex parte decree set aside and the case 
restored. That substantive right could not 
be taken away by a subsequent alteration 
ofthe law. It is, therefore, clear to us 
that the order of the Oourt below dated 
the 3rdof February, 1927, was governed 
by the old rule and not by the new 
rule. 

The result, therefore, is that this appli- 
cation is dismissed with costs. 

A. N. A. . Application dismissed. 
Fey Ind. Oas. 845; 914. L. J 500; A. LR, 1923 
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; MADRAS HIGH COURT. 
” Beconp Civin Apprat No. 297 oF 1925, 
July 25, 1927, 

Present:-~Mr. Justice Srinivasa Ayyangar 
and Mr. Justice Reilly. 
ALAGARSWAMI THEVAN AXD OTHERS— 

. DBFENDANTS—APPRLLANTS 
: Versus 
Diwan Bahadur RAMABADRA NAIDU 
ARU-—PLAINTI FF—RRAPONDENT, 
Limitation Act (IX of eg 
Criminal Procedure Code (Act 
Order of Magistrate in 
directing attachment and 
„party to establish title—Poeseasion obtained by 
plaintiff under decree of trial Court—Subsequent 
suit by ultimately successful party—Limitation— 
Suit to set aside Magisterial orders under s. 146 and 
for possession—Article applicable. 
Where subsequent to proceedings under s, 146 of 


peat under s. 146 and the decree was subsequ- 
ently rev 


tul 


C The nature and “scope ofthe suit intended to be 
comprised in Art.47, Limitation Act, is one whose 
main object is to set aside the effect of the sum- 
mary order of a Magistrate with regard to posses- 
sion in the interest of public peace, and not one 
where the Magistrate is merel carrying out by 
his orders the decrees of Oivil Doors. [ibid | 

Ifthe only order that was passed under s. 146, 
Oriminal Procedure Oode, is one of attachment or 
one of placing the property in the hands of the 
Receiver, no suit for the recovery gf possession of 
the property, is necessary. [p. 154, col. 2. 

Article 47 of Sch. Iof the Limitation Act does not 
apply to suits brought in consequente of an order 
of attachment or appointment ofa Receiver made 
by & Magistrate under s.146 of the Oriminal Pro- 
cedure Code, since an order of attachment under 
8.146 cfthe Code is not an order respecting the 
possession of immoveable property within the mean- 
ing of Art 47. [p. 156, col. 1] 

Soldi Ammal v. Jogi Chetiy (3), dissented from, 

Second appeal againsta decree of the 
Conrt of the District Judge, Madura, in 
A.8.No. 33 of 1921, preferred against 
that of the Court of the Additional 
Subordinate Judge, Madura, in O, S. 
No. 48 of 1928(0.8. No, 144 of 1918 on 
the file of the Court of the Subordinate 
Judge, Madura). 

Mr. E. V. Venkatasubrahmanya Aiyar, 

- for the Appellants. 

Mr. K. Rajah Aiyar, for ths Respondent. 


JUDGMENT. 
Srinivasa Ayyangar, J.—In the 
. e 


oe 
. £ oen 
P, on a 
ror 
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suit from which this second appeal arises 
the appellants were defendants. The 
plaintiff's action was for recovery of posses- 
sion of the suit property and mesne profits 
on the ground that in a previous litigation 
between the parties which finally ended 
in Second Appeal No. 457 of 1915 on the 
fle of this Court the plaintiff's title to 
the property was declared and recognised. 
This suit, however, was rendered necessary 
because, taking advantage of the fact that 
in the District Munsif's Court in that 
litigation the defendants who were the 
plaintiffs obtained a deeree, they had gone 
soon afterto the Magistrate and on the 
basis of that decree obtained possession 
of that property with reference to which 
the Magistrate had made certain orders 
and appointed a Receiver under s. 146 of 
the Oriminal Procedure Code. 

Three contentions have been raised before 
us by the learned Counsel for the appel- 
lante. His contention was that the plaint- 
iffs suit is berred by the Law of Limitation. 
In this connection it may be noted that, 
though limitation has been raised perhaps 
as usual in most cases by the defendants 
in their written statement, the exact 
manner in which it is now contended 
on their behalf that theclaim is barred by 
limitation has not been indicated. The 
learned Counsel's argument was this; it was 
really twofold. First itis stated that on 


the 19th April, 1915, the Magistrate made. 


the order by which possession of this pro- 
perty was given to the present defendants, 
It was argued by him that under Art, 47 
of the Limitation Act it was incumbent on 
the plaintiff to institute a suit within three 
years of the date of the order of the Magis- 
trate and that otherwise the suit should be 
held to be barred by the Law of Limita- 
tion. There was some question raised on 
behalf of the respondent by Mr. Rajah 
Aiyer that the real date of the order was 
not the 19th April, but the 19th November, 
and, ifthe latter date should be the real 
date, no question of limitation arises with 
regard to this order of the 18th April, 
Ex.G end the suit was within three years 
of the 19th November, 1915. There is, no 
doubt, in the record some doubt and dis- 


crepancy with regard tothe date of this. 


document. It becomes material to observe 
that the plea of limitation raised by the 
defendants 
to this order or the date 


thereof specifically 
and tbat, therefore; 


the plaintiff had ng 


was not directed with regard’ 
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notice that the date of this order would 
become in any manner important to be 
considered. We may, however, observe 
generally speaking though, no doubt, ques- 
tions of limitation may be allowed to be 
raised even in second appeal and even 
though not raised originally in the defence 
ill, if the decision on the question of 
limitation should depend ultimately on 
certain facts and ifthe other party to the 
action should have had no notice of the 
contentions of the party setting up the 
plea of limitation with regard to these 
* facts, it would be unjust to allow such a 
plea to be raised at a very late stage. In 
this case, however, there seems to be really 
no doubt that the 19th April was the real 
date of the order. But then comes the 
question whether this Art. 47 is the Article 
applicable to this present action. The 
Article says that the suit must not only 
be “oneto recover property comprised in 
an order of the Magistrate’—and so far 
as that is concerned this suitis all right— 
but that “the person suing, that is, the 
: plaintiff must be a person bound by an 
order respecting the possession of immove- 


// able property made under the Code of 


Criminal Procedure, 1898." Taking those 
words substantially, there can be very 
little doubt that the suit contemplated by 
the first column of that Articleis a suit 
virtually to set aside the effect of 3 
Magisterial order with regard to the posses- 
gion of immoveable property. Now, can 
this suit be so described ? it seems im- 
possible to regard this suit as capable of 
being so described, What happened is 
this, An original order of the Magistrate 
was passed in 1909 and thereupon the 
present defendants as plaintiffs filed a suit 
and obtained a decree in the District 
Munsif's Court. They produced this decree 
before the Magistrate who had previously 
made the order and that Magistrate, act- 
ing on this decree of the District Munsif 
g^ve possession to them. The order, there- 
fore, of the Magistrate cannot for the 
purpose of this Article be regarded as an 
order promulgated under the Oode of 
Oriminal Procedure in the intgrest of public 
peace. Though there may be some room 
forthe contention, having regard to the 
words “respecting possession of immoveable 
praperty" and so on that even such an 
order would be comprised within theterms 
of the’ first column of Art. 47; still the 
expression “any person bound by an order 
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respecting the possession” puta it beyond 
all doubt thatthe nature of the order 
contemplated by this Article must be one 
by which under the powers given by the 
Code of Oriminal Procedurethe Magistrate 
issues certain orders in the interests of 
public peace. When the Magistrate, how- 
ever, is merely carrying out by his 
orders the decrees of Civil Oourts, it seema 
to me to be clear that such an order is not 
one comprised in or contemplated by Art, 
47. Now again, can the plaintiff in this 
case be regarded as a person bound by an 
order respecting tbe possession of im- 
moveable property? The matter was being 
litigated at the time in the Civil Court 
and the expression 'bound' in the Article 
has clear and undoubted reference to 
the order being binding on a person 
subject to adjudication by the Civil Court. 
Therefore, when a person is a party to 
a litigation in a Oivil Oourt and an 
order is made by the Magistrate with 
regard to the possession of immoveable 
property as the result of the adjudica- 
tion in the Oivil Oourt, such a person 
cannot apply or properly be” described 
as a person bound by the order of the 
Magistrate. Again if the whole of the 
language of the Article should be taken 
into consideration it is clear that the 
nature and scope of the suit intended 
to be comprised in the Article must be 
one whose main object is to set aside 
the effect of the summary order of a 
Magistrate with'regard to possession in ' 
the interest of public peace. In this suit 
the cause of action really is the declara. 
tion made by the Oivil Court in 
previous action and, therefore, alag 
proper Article applicable to this sitis 
not, in our judgment, Art. 47. Therra 
the contention that the claim is barred! 
by limitation based on the order, 
G in the ease, fails. 

The next contention that was ‘put for- 
ward by the learned Oounsel for the 
appellants was that, looked at in another 
way also, the claim of the plaintiff must 
be held to be baxred by limitation. His 
argument was this. An ordér was madee 
by the Magistrate attaching this property 
and appointing a Receiver in respect of 
this property on 29th October,.1908. The 
learned Counsel Mr, K. V. Venkatasubrah- 
manya Aiyar argued that under Art. 47 
here there was the plaintiff who was a 
person bound by that order, that order 
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was in respeot of tho possession of im» 
moveable property and that as soon as 
that order was made the duty was cast 
on him, if he was so minded and if 
he was anxious to set aside the effect 
of that order, to institute a suit for 
the recovery of possession of the property, 
he contended that, even though the only 
order that was passed by the Magistrate 
was an order of attachment, still the suit 
that should be filed and that was required 
to be filed by the person whose rights were 
affected by the order must be a suit for 
possession or recovery of the property. 
It was necessary for him to contend to 
that extent. Hie further argument was that, 
ifa person who was bound to institute 
such a suit for the recovery of possession 
during the statutory period fails to do so, 
his right to the*property itself becomes lost 
by virtue of the terms of s. 28 of the 
Limitation Act, and then it would be open to 
him to contend that the plaictiff who comes 
into Court in 1918 having his claim on his 
title may be easily shown to be a person who 
had lost title by limitation. For the pur- 
pose of establishing this contention it was 
necessary forthe defendants to show that 
the plaintiff was, as soon as this order of 
the Magistrate of October, 1909, was passed, 
bound atthe peril of losing the property 
itself to institute a suit for the recovery 
of possession of the property. Now then, 
is it necessary for every party affected by 
an order unders.146 of any similar sec- 
tion toinstitute a suit for possession of the 
property? If there was only an order of 
attachment issued by the Magistrate 
an even if the Magistrate should 
actually take possession of the property 
and@eyen though the Magistrate should 

mpoint a Receiver to be in possession of 
E roperty, what happens in theeye of 
« tho law isthat the property is placed in 
custodia legis. It is held in the custody of 
the Oourt for the benefit of the person who 
may eventually and finally succecd in 
eslablishing his title to fhe property. In 
such cases it has been abundantly held in 
numerous decisions both of this Couré and 
&laewhere that no party is under an obliga- 
tion to institute a suit for possession of 
the property. No doubt there may be fool- 
ish plaintiffs that may do so but the 
question is not whether such a suit may 
not be instituted or cannot possibly be 
instituted but whether.it is necessary tLat 
such suit should be instituted. eI remem- 
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bera oase in which Bir John Wallis, late 
Chief Justice of this Court, held that when 
property isin the handsof the Receiver it 
was not at all necessary that the Receiver 
should be madea party and that possession 
of the property being inthe hands of the 
Receiver and, therefore, in the hands of the 
Court it was only necessary for the parties to 
establish their right against the other 
contending parties and that the Oourt 
will give effect to the adjudication by 
the Court as against the other contending 
parties, That is a very sound principle, 
Now, if, therefore, the only order that 
was passedunder s. 146 is oneof attach- 
ment or one of placing the property in 
the hands of the Receiver, no suit for 
the recovery of possession of the property 
it seems to me, is necessary. Again, 
there are the words in the Article “to 
recover the property comprised in such 
order.” Now the plaintiff is described 
as a person bound by theorder and the 
suit is described to bs one to recover 
the property. The expression '"torecover" 
really points to and implies that the 
recovery of the property must be then 
relief that isclaimed in the action against 
the other party to the suit, namely, the 
defendant, and, taking into consideration 
the whole of the language of that clause, 
it is abundantly clear that this Article 
was intended to apply only to cases 
where by the order of the Magistrate 
possession has been confirmed or given 
to the other party to the suit and it, 
therefore, becomes necessary for the in- 
tending plaintiff to institute a suit for 
the recovery of that property from the 
opposite party. the plaintiff can es- 
tablish his right without being under a 
necessity to file a suit for the recovery 
of possession of the property in any 
other form of action, it follows that the 
Article applicable would not be this Now 
in this case there was only a Receiver 
appointed in respect of the property; the 


. property, therefore, was in custodia legis 


and it was not necessary for the plaint- 
iff even if he had intended to institute 
some suit oreother, to institute a suit 
for the recovery of possession of the 
property. He might have instituted a 
suit merely to have his right to the pro- 
perty declared. If so, the Article would 
not apply and a fortiori the consequence 
of the .operation, of s. 28 of the Indian 
Limitation Act cannot follow, Before pass- 
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ing off from this point referenoe may be 
made to two ofthe cases which were 
cited by the learned Counsel for the ap- 
pellants, one as being in his favour and 
the other, a decision which he tried to 
distinguish. In the case of Rajah of 
Venkatagiri v. Iskapalli Subbiah (1) it was 
held by Benson and Bhashyam Aiyangar, 
JJ., that, when there is a mere order 
of attachment by the Magistrate, there 
is noreal cessation of possession. At page 
413* they say : 


“The actual or physical possession is 


with the Magistrate whois not and can- 


ge 


not legally be made a party to the 
suit.......the Magistrate, cannot be regarded 
as having dispossessed either party nor 
can either party be regarded as having 
discontinued possession. Ifno other person 
has taken possession of the property as 
his own or if the so-called possession 
of another person is mere detention or 
possession on behalf of the true owner, 
there can have been no dispossession or 
discontinuance of possession in law." 


— The learned Counsel for the appellants 
tried to criticise this passage in the judgment 
of the learned Judges, I must say somewhat 
hypocritically on the ground that it is 
not correct to say that, when a party 
is by order of the Magistrate prevented 
from going upon the property formerly 
in his possession, there is no cessation 
of possession or dispossession in law. 
No doubt there is some room for such 
an argument but the cessation of pos- 
session and the dispossession which the 
learned Judges were referring to in that 
passage were legal cessation and legal 
dispossession and not merely physical 
dispossession. The judgment in that case 
is a clear authority for the position that, 
if the kind of suit that has to be in- 
stituted on the Magistrate's order is merely 
a suit for a declaration, then Art. 47 
would have no application. In fact the 
same has been decided in this Oourt as 
early in Akilandammal v. Periasami Pillai 
(2) and was also acted upon by other 
Oourts both in Allahabad sand Ualcutta. 
The case, however, on which the learned 
Counsel for the appellants relied very 
strongly in support of his contention 


was the case of Solar Ammal v. Jogi 
(1) 28 M. 410. 
(2) 13L 309; 2 Ind. Jur. 98;1 Ind. Dec. (x. &) 
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Chetty (8). In that case no doubt it 
does appear that the learned Judges in 
a case where a Receiver was appointed 
by & Magistrate and the Receiver was 
in possession of the property for over 
three years held that by reason of the 
combined operation of Art. 47 and s. 28 
of the Limitation Act the right of the 
person to the property became extinguish- 
ed. This is what they say: 

"It may be that to such a suit it is not 
necessary that the Receiver should be 8 
party. The principle underlying the Article 
is that, as possession is outstanding, the 
party who is out of it should sue within 
three years to recover it.” 

It doesnot appear to have been argued 
in that case that, if the property were 
in the hands of the Receiver aud the 
Receiver was in possession of it, no suit 
to recover the property or possession of 
the property was liable to be instituted 
or could be instituted against him by 
some party who is not in possession of 
the property. The learned Judges con- 
ceded that the Receiver was not 8 neces- 
sary party and,if the Receiver was the 
person in possession, it is difficult to 
understand how a suit for possession could 
be instituted against any other. It seems 
to have been assumed rather than de- 
cided as the result of any consideration 
er argument that the nature of the suit 
to be instituted by the plaintiff in such 
8 case would necessarily be only a suit 
for the xecovery of possession of the 
property. In any case the learned Judges 
seem to have proceeded on the footing 
that the suit contemplated is one for 
possession by a party against whom an 
order was passed by the Magistrate be- 
cause the suit before them was for pog- 
session of the property. But as it is 
clear that it is not in any case necessary 
that a suit in the circumstances should 
always be a suit for the recovery or 
possession of property it follows that it 


„is not in every gase in which an order 


of the Magistrate is passed that a 
suit efor recovery should .be instituted. 
Even assuming that the decision in the 
last cited case would govern the present case 
we feel that, havingregard to thenumerous 
other decisions both of this Oourt and 
of the other High, Courte, we should 
prefer to follow the other, decisions. 


(3) 53 Inda Oas. 675; 10 L, W. 037; 27 M, L, F, 53 p 
D 
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The last contention raised on behalf 
of the appellants was that the lower 
Courts were wrong in considering that 
the right of the plaintiff in dispute in 
their suit was res judicata by reason 
of the previous decision in the second 
appeal in the previous litigation. Mr. 
Vonkatasubrahmanya Aiyar wished to argue 
that, because the second appeal in the pre- 
vious suit arose from a suit institutedin a 
Mansif'sOourtand though the present suit 
was one instituted in a Subordinate Judge's 
Court,asthe present suit, having regard to its 
value, could not have been instituted in a 
District Munsif's Court, the rule of res 
judicata as enunciated in the Procedure 
Code would not apply. It may be so, 
but I find that this ground has not been 
taken even in the ground of appeal to 
this Court. The question was not raised 
or argued in the lower Courts and having 
regard to the fact that it is an objec- 
tion of a technical character, I see no 
reason why I should allow the ap- 
pellants to raise the point at this stage, 
If, however, I was satisfied that the in- 
terests of substantial justice in the case 
require that the appellants though at 
this stage should be allowed to take up 
the point and argue it, I should have 
been disposed to allow them to do so. 
But I am not so satisfied. These are 
the only points that have been taken 
and argued in this second appeal, and, 
as I have rejected all the contentions of 
the appellants, it follows that the second 
appeal is dismissed with costs. — * — — 

Reilly, J.—I agree. In my opinion 
it is clear that Am. 47 of the Limita- 
tion Act does not apply to suits brought 
in consequence of an order made by a 
Magistrate under s. 146 of the Oriminal 
Prdeedure Code. It was decided in Aki- 
landammal v. Periasami (2) and Goswami 


Ranchor Lalji v. Sri Girdhariji (4) 
that an order of attachment under 
s. 146 of the Oode was not an 
order respecting the possession of 


immoveable property within the meaning 
of Art. 47 of the Limitation Act, and 
Think that is” clearly so. Under s.*146 
of the Code the Magistrate makes a find- 
ing either none of the parties to the 
proceedings was in possession or that 
he is unable to satisfy, himself which 
of them was in possession at the time 

(4) 20 A. 120; A. WN. (1897) 214; 9 Ind. Dec. (x. B.) 
481. 
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in question. He does not make an ordew 
regarding possession, but on either of 
those findings he makes an order of 
attachment, In Rajah of Venkatagiri v. 
Isakapalli Subbiah (1) it is assured all 
through that Art. 47 is applicable only. 
to a case in which a Magistrate under. 
8 145 of the Code confirms the possession 
of one party or of the other. And, as pointed - 
out by my learned brother, a suit to 
which Art. 47 applies is a suit to re- 
cover possession. The attachment made 
by the Magistrate under s. 146 of the 
Oode is not a legal dispossession of any 
party who has a legal right to posses- 
sion. As stated in Rajah of Venkatagiri 
v. Isakapalli Subbiah (1) and alsoin Beni 
Prasad Koeri v, Shahjada Ojha (5) the 
possession of the Magistrate is possession 
on behalf of such of the parties as may 
eventually prove themselves entitled to 
possession. I agree with my learned brother 
that with the greatest respect we cannot 
follow the view taken in Solat Ammal 
v. Jogi Chetty (3) in which the matter 
does not seem to have been very fully 


discussed. Mr. Venkatasubrahmanya Aiyar . 


has suggested that the position is altered 
if the Magistrate appoints a Receiver. 
As to that I cannot agree with him. 
The Receiver appointed is merely an 
Officer of the Magistrate's Oourt under 
the Magistrate's orders and his posses- 
sion cannet really differ in character from- 
that of the Magistrate. I agree, therefore, 
that the appeal must be dismissed with costs, 
(5) 32 O. 856. 


V. N, Y. Appeal dismissed. 


ALLAHABAD HIGH COURT. 
BgooND Orvin AppRaL No. 702 oF 1926. 
July 19, 1928. 

Present:—Mr. Justice Mukerji. 

HAR SARUP—PtatxtirrF— 

APPELLANT 
versus 
TOHFA. SINGH AND OTHB£8— 
DEFEND ANTS— RESPOND? Ta, 

Civil Procedure Code (Act V of 1908),0. XX XII, v. 7— 
Minor—Compromise of suit by guardian—Express leave, 
necessity of —Compromise by guardian on his behalf 
and as guardian without leave, whether wholly void 
—Co-tenants, liability of, for rent—Agreement io pay 
higher reni en anan, necessity of —Agra Tenancy 
Act (11 of 1901), s. 97, scope of. 
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A suit for ejectment against two co-tenants, one 
of whom wasan adult and the othera minor under 
the guardianship of the adult defendant, was com- 
promised without the sanction of the Court under 
an agreement by which the defendants agreed to 
pay higher rent, and a decree was passed dismissing 
the snit but containing no reference to the agree- 
ment relating to rent. In a subsequent suit for 
rent: ` 


. Held, (1) that the compromise decree was not 
binding on the minor inasmuch as sanction to com- 
promise had not been recorded in ress terms as 


required by O. XXXII, r. 7, Civil Procedure Code; (p. 
158, col. 1. 


e that the fact that the decree was not binding 
on 


e minor did not render it invalid as against the 
adult defendant also; [bid.] 


3) that the agreement to pay higher rent not 
being evidenced by aregistered deed was i 
e in evidence and could not be proved. [p. 159, col. 


anction of Court under O. XXXII, r. 7, Civil 
ocedure Oode, must be recorded in express terms. 
It cannot be inferred from the facb that the com- 
promise was adopted by the Court and a decree 
passed in accordance with it. (p. 158, col. 1.] 

Where several tenants enter into an ement as 
to rent with the landlord, every one of the tenants 
is personally liable for the rent. [p. 158, cols. 1 & 2.] 

The operation of s. 97 of the 
1801, is restricted to leases or agreements not ex- 
ceeding ten years and does not extend to leases in 
Tue the rent is permanently fixed. [p. 159, col 


Second appeal from a decree of the 
District Judge, Bulandshahr, dated the 
llth of January, 1926. 

Mr. 8. K. Dar, for the Appellant. 

Mr. B. K. Mukerji, for the Respondents. 


JUDGMENT.—This is a plaintiff's 
appeal arising out of a suit for rent under 
the following circumstances:— 

The plaintiff instituted a suit in the 
year 1920 for ejectment against two per- 
sons Tohfa Singh and his minor brother 
Ram Chandra, under the guardianship of 
Tohfa Singh. In that suit both the defend- 
ants pleaded that they were occupancy 
tenants, and that there were other people 
besides themselves who were tenantsofthe 
holding. The plaintiff thereupon made an 
application that those people whose non- 
joinder had been pleaded, namely, Bijai 
Singh and others might be made a party 
to the suit. The parties, after the joinder 
of additional defendants, came to terms 
and an agreement was drawn up on 2nd of 
August, 1921. Nothing, however, came out 
of that agreement, because the suit was 
dismissed for default. When it was restor- 
éd on 9th of August, 1921, it was dismissed 
in terms of a compromise, to which only 
the plaintiffand the original dafendants 
Tohfa Singh and Ram Ohandra were 


oa 
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parties. It was agreed that the defendants 
should have the status and position of 
occupancy tenants, but they should pay an 
enhanced rent, namely, one of Hs. 85 per 
annum, while the previousrent was only 
Rs. 62-4, 

After this the suit was instituted, outof 
which the present appeal has arisen. This 
suit was for recovery of arrears of rent for 
the years 1329 to 1331 and was against 
Tohfa Singh and Ram Ohandra alone. 
For theyear 1329 Fasli rent was claimed at 
the rate of Rs. 62-4a year, while forthe 
succeeding years the claim was made at the 
rate of Rs. 85 a year. Tohfa and Ram 
Ohandra again pleaded that some cther 
persons, namely, Bijai Singh and others 
were interested in the holding and should 
have been impleaded. They also pleaded 
that the rate of rent realisable was Rs. 62-4 
a year and not Rs, 85 a year, claimed for 
two years. Again the plaintiff agreed to 
make Bijai Singh and other parties, 
After they had been impleaded, the plaint- 
iff made an application to the Qourt of first 
instance asking for theframing of an issue 
ona point, namely, whether Bijai Singh 
and others were really tenants of the hold- 
ing. Nosuchissue was framed. The suit 
was decreed against all the defendants at 
the rate of Rs. 85 a year on the ground that 
the defendants having taken the benefit of 
the status of occupancy tenants were bound 
to pay the enhanced rate of rent. 

The defendants went in appeal before the 
learned District Judge. That Court was 
of opinion, that the plaintiff could not ask 
for an issue as to thestatus of Bijai Singh 
and others, nor could he ask for enhanced 
rent. The learned Judge pointed out, 
what was an evident error on the face of 
the record, that the plaintiff had been given 
a decree for arrears of rent for the year 
1329 at the rate of Rs. 85 per annum while 
he had claimed less. In the result, the suit 
stood decreed at the rate of Rs, 62-4 a year. 
against all the defendants including Bijai 
Singh and others. i 

The plaintiff hås come in second appeal. 
At the outset I may point out that no objec- 
tion has been taken in the memoranduth 
of appeal as to the omission on the part of 
ths Court of first instance to frame an issue 
as to whether Bijai Singh and others were 
also tenants of the holding. It must be 
taken, therefore, that Bijai Singh and 
others, theadded defendants, are tenants of 
the holdjng. . 
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It has been contended by the learned 
Oounsel for the appellant that although no 
express order of the Oourt was obtained 
sanctioning the compromise on behalf of 
the minor, in the ejectment suit, the Oourt, 
inadopting the compromise and making 
s decree on foot of it, really sanctioned the 
compromise. This agreement was advanc- 
ed because the Court below held that Ram 
Chandra could not be held bound by the 
compromise for want of sanction under 
O. XXXII. r, 7 of the Civil Procedure Oode. 
Lam unable toaccede to the argument of 
the learned Oounsel for the appellant. 
Order XXXII, r.7, clearly says that thesanc- 
tion should be recorded in express terms. 
Lagree, therefore, with the Court below in 
holding that the compromise of 1921, in the 
ejectment suit of 1920, is not binding on 
Ram Chandra. The compromise cannot 
be binding on Bijai Singh and others, for 
the simple reason that they were not at 
all parties to it. 

Next it has been argued by the learned 
Counsel for the appellant that in any case 
Tohfa Singh, who was an adult and a party 
to the compfomise, should be held bound 
by it. For the respondents the learned 
Oounsel has argued that the compromise 
took it for granted that itwas binding not 
only on Tohfa Singh but also on hisco- 
tenant Ram Chandra He further argued 
that the compromise having been entered 
into on the understanding that the respond- 
ent Tohfa Singh alone would not be liable, 
the compromise was vitiatbd and could not 
be enforced asa contract, iam 6f opinion 
that the respondents' Counsels argument 
is not sound. The contract was & good one, 
so far as it was entered into. All that was 
wanted was to obtain a sanction of the 
Court to bind Ram Chandra. There was 
rfo mistake of fact. There was not 
even & mistake of law, in the entering 
into of the compromise. The asking for 
sanction of the Court was something out- 
side the contract, Even ifit be conceded 
that the asking of the sanction was a part 
and parcel of the contract, in order to 
bind Ram Chandra, but the parties were 
signorant of this provision of the law, the 
utmost that can be said is that the parties 
were under a mistake of law as to the 
binding nature ofthe agreement on Ram 
Chandra. This would, not vitiate the 
compromise in its ehtirety. In any view of 
the case, the cortract is binding on Tohfa 
Ringh, Where several tenants enter into 
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an agreement as to rent with the landlord, 
every one of the tenants is personally 
liable for the. rent. Section 43 of the 
Contract Act would apply. It may be and 
possibly would be the case, that where only 
some, out of several joint tenants, are sued 
for arrears of rent, the decree would be one 
which could not be executed by the eject- 
ment of the entire body of tenants from the 
holding. But there would be no bar to 
the enforcement of the decree personally 
against the tenant sued, A similar view 
was taken by the Patna High Oourt in the 
case of Raghunath Das v,,Baleshwar Prasad 
(1). [hold that Tonfa Singh would be liable 
if other issues in the case be decided in 
favour of the appellant. 

The learned Oounsel for the respondenta 
has argued that Tohfa Singh cannot be 
bound by the compromise as to the en- 
hancement of rent, because there was no 
registered document enhancing the rent, 
On the other hand, it has beenargued on 
behalf of the appellant that the terms of the 
compromise having been incorporated 
in the decree, the decree itself was evidence 
in the case, even without being registered, 
Both the arguments are good so far as they 
go. The rule as to compromise is contains 
ed in O. XXIII, r. 3 of the Civil Procedure 
Oode. Itlays down that where there hag 
been a lawful compromise, compromising of 
the matter in suit and matters extraneous 
to the suit, the compromise would be 
recorded, but the decree would be made in 
accordance with the compromise, in so far 
as it affects the suit. The suit in this case 
was oneforejectment, and only that por- 
tion of the compromise was relevant to the 
suit which gave the defendants Tohfa 
Singh and Ram Onandra the status of an . 
occupancy tenant. The result was that the 
suit for ejectment was dismissed. But the 
decree could not and did not declare any- 
thing as to what should be the future rent, 
It is true that the decree can be put into 
evidence to prove the agreement between 
the parties that they had agreed that the 
enhanced rent would be paid from thedateot 
the compromise. But under the law, where 
an yearly rent is fixed, the lease can be 
treated only by a registered instrument and 
not by anything else. A decree, too, na 
doubt, would have done, but in this case, 
the decree did not declare and eould mof 
declare the rent, For the validity of the 

1) 108 Ind, Cas, 484; 7 Pat, 353; 8 P, Lu. T, 137; A, 
NUT) T po vU ee i xL 
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compromise 88 to rent, therefore, the parties 
have to fall back onthe compromise itself, 
which being unregistered, could not operate 
as a lease fixing an yearly rent. The result 
is that the compromise is not binding on 
Tohfa Singh. I may point out, as the 
learned Judge in the Court below has 
pointed out, that the verification of the 
compromise before the Tahsildar, even if 
it be accepted as a verification under s. 97 
of Act IL of 1901, would be of no avail to the 
plaintiff. The operation of 5.97 is restrict- 
ed to a lease or agreement not exceeding ten 
years. In the present case, the rent, it was 
agreed, was to be permanently fixed. 

I have been asked by the learned Counsel 
for the appellant to declare that the com- 
promise granting a status of occupancy 
tenants on Tohfa Singh and Ram Chandra 
isnot binding on the plaintiff Thisisa 
point on which no controversy arises, in the 
present appeal. I have held that the com- 
promise so far as it affected adversely Ram 
Ohandra was not binding on him. 1 have 
held that the compromise as to rent is not 
binding on Tohfa Singh. I have held that 
.-thecompromise is not binding on Bijai 
Singh and others, who were no parties to it. 
Butall these are matters relating to the 
rent and not to the question of occupancy 
rights. Whether the compromise can be 
enforced against the plaintiff, in so far as 
he purported to confer occupancy rights, 
on the two original defendants Tohfa Singh 
and Ram Ohandra, while it has been held 
to be not binding as to its remaining pro- 
vision, is a matter into which I need noi 
enter. The reason, I have already given, 
ney that the question does not directly 


e. 

The result is that the appeal fails and is 
hereby dismissed with costs. 

Before I leave the case I must compliment 
the learned Counsel on both sides for the 
very clear way in which they have argued 
the appeal. 


AN. A, Appeal dismissed. 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
MiscBLLANROUS J opioiaL UASE No. 27 
or 1927. 

January 25, 1928. 
Present:—Mr. Hallifax, A. J. O., and 
Mr. Ghulam Mohiuddin, A. J. O. 
COMMISSIONER or INCOME-TAX 
—-APPLIOANT 
versus 
Seth NANHELAL—Opposira Parry, 

Income Tax Act (XI of 1922), s. 138—1Interest shown 
in account books of assessee as having fallen due, 
whether taxable income. 

Interest which is shown inthe account books of 
an assesses as having fallen dus, but which is not 
shown to have been received by the assessee, is 
not income, profit or gain liable to assessment of 
Income tax. 

Ap- 


Mr. D.N. Choudhri, R. B., for the 
plicant. 

Bir B. K. Bose and Mr. J. Sen, for the 
Opposite Party. 

ORDER.—The Commissioner of In- 
come-Tax referred three questions to this 
Court under 8. 66 of the Income Tax Act 
on the application of the assessees. They 


were stated as follows by the assessees, and 
sent on by the Oommissioner without altera- 


tion. 

(1) Whether interest which has not been 
actually received or realized by the asses- 
sees but which has been merely entered 
in their account books for the purpose of 
proper account keeping can be said to be 
income, profit og gain. which is liable 
to assessment of income-tax. 

(2) Whether. interest which has not been 
actually received or realized by the asses- 
sees but which is merefy acknowledged by 
the debtors to save limitation can be said 
to be income, profit or gain which is liable 
to asseasment of income-tax. 

3. Whether interest which has not been 
actually received or realised by the 
assessees but which has been taken into 
consideration in executing orrenewing a 
bond by the debtors in order to save 
limitation can be said to be income, profit 
or gain, which id liable to assessment of 
ineome-tax. . . 

The a;sessees later put inan application 
for the reference of a fourth question 
which the Commissioner rejected because 
it had not been made within the time 
allowed. That ‘question was stated ag 
follows: 4 

Whether interest, which has not been 
actually geceived or realised by the ka 


isd 
sees but which sis included in decretal 
amount can be said to be income, profit or 


gain, whichis liable to assessment of in- 
come tax. 
In his statement of the case, the 


Commissioner points out that three ques- 
tians he submitted for decision are all the 
same. That is true,and the fourth is also 
exactly the same but they cannot be said 
even to contain a question of principle. 
What they come to is this: If interest has 
fallen duetoan assessee, the fact being 
established inone of four different ways, 
and he has entered the amount ofit in 
his account books as due to himself, but 
has not realised it and may neyer realise 
it, can the amount of that interest be called 
the income, profit or gain of the assessee? 
The answer is fairly obviously inthe 
negative, : 
Bat itis quite clear from the Oommis- 
Bloner's statement of the case and the 
arguments advanced on his behalf that the 
` question he and the assessees intended to 
put was this: If interest has fallen due 
to an assessge but has not been paid to 
him and he shows the amount due in his 
interest ledger (byae khata) on the 
credit (jama) side for himself, according 
to the mercantile system of accounts which 
he has adopted, is the amount so shown 
to betreated as income, profitor gain 
unders, 13 of the Income Tax Act? The 
Commissioner would answer this question 
i e affirmative. ° . 
bs: answer isbased on a misreading 
of s. 13 ofthe Act, and perhaps a greater 
misunderstanding of the Judgment of the 
High Oourt of Madras in Commissioner of 
Income Tax, Madras v. Subramanian 
Chettiar (1). That judgment was cited in 
this Ceurt as supporting the proposition 
that 8.13 ofthe Act means what it says, 
which hardly needs support. In that case 
certain sums of interest which has not been 
aid in cash wereshown in the assessee's 
ooks ag received, by book-transfer or 
otherwise, in accordance withthe method 
of accounting regularly'followed in those 
books; the learned Judges naturally held 
That any sum shown as income or profits 
in the books must, under s.13 of ths Act, 
be regarded as income or profita whether 
it had been received in cash or what is 
called ‘‘constructively received, 
645; 50 M. 765; (1997 M. W.N. 
DIOE T i 83 BAT AML Be i? Wo 
BAL a0 M. L, T, 540, . 
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Butin the present case the sums of in- 
terest are not shown as inccme or profits 
received inany way, whether in cash or 
by adjustment of accounts; they are shown 
as still due, that is to say not yet received 
and perhaps never to be received. The 
most that can be said of them is that 
they are shown in the accounts as assets, 
and that not, of the amounts stated, but 
of so much of them as may be recovered 
hereafter. 


Section 13 merely lays down that sums 
shown in the accounts as received, whether 
actually or constructively (andthere is 
little real difference) must be treated as 
income. It would be to stultify the Legis- 
lature to suggest thatit lays down that 
sums shown as not received at all must be 
treated as income. Our answer to the 
particular question in this caseis that the 
sums shown in the accounts as having 
fallen due but not received cannot be 
treated asincome. The costs of these pro- 
ceedingsmust be paid by the Commis- 
sioner of Income Tax. The Pleader's fee 
will be two hundred rupees. 


AN. A, Reference answered. 


LAHORE HIGH COURT. 
Sxoonp Orvit APPRAL No. 2948 or 1997. 
June 18, 1928, 
Present:—Mr. Justice Dalip Singh. 
Musammat RAHMATE—Darenpant— 
APPELLANT 


versus 
NIKKA— PLAINTIPE AND PIRU AND 
OTHERS+—-DEFENDANTS— RESPONDENTS. 

Muhammadan Law—MMarriage—Conversion into 
other Teligion—Dssolution. of marriage—Motive of 
conversion, materiality of. 

Where a person has formally renounced Islam end 
has been duly converted into Ohristianity, hia 
marriage under the Muhammadan Law is dissolved, 
ltisimnfhterial whether his motive isa genuine con- 
ver&ion or a device to have the marriage dissolved, 
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Second i appeal from a decree of the: 


Additional District Judge, Lyallpur, dated 
the 18th August, 1927, reversing that of 
the Subordinate Judge, Fourth Olass, 
Lyallpur, dated the Ist December, 1926, 

Mr. B. P. Khosla for Mr. Ghulam Rasul, 
for the Appellant. 

' JUDGMENT. —In this case the plaint- 
if sued the defendant for restitution of 
Conjugal rights. The defendant raised a 
pies that the marriage had been dissolved 

y her conversion to Obristianity. The 
trial O»urt heldon the evidence produced, 

* that the defendant had been duly convert- 
ed to ths Ohristian religion and baptized, 
therefore, her marriage was dissolved, the 
onus ofthe issue being on the plaintiff, 
It, therefore, dismissed the suit, 

Oa appeal the learned Additional Dis- 
trict Judge held that the conversion was 
not & substantial one and was nothing 
but a trick and, therefore, decreed the 
sult, 

It seems to me that it isnot within the 
province of the Court to enquireinto the 
genuineness or otherwise of the conversion. 
.Bo long as the defendant has formally 

` renounced her faith in Islam and has gone 
through the rite of baptism, the formal 
recogaition of her admission into Chris- 
tianity, the marriage must be held to have 
been dissolved according to law, and it is 
immaterial whether her mbtive is a genuine 
conversion, or a device to havejthe marriage 
dissolved, so far as I can see. 

I, therefore, accept the appeal and dis- 
miss the plaintiff's suit. Ileava the parties 
to bear their own costs, 


BL, Appeal allowed. 


OUDH CHIEF COURT. 
FULL BENCH. 
Otvir APPLICATION No. 44 oF 1927. 
May 2, 1928. 
Present :— Bir Louis Stuart, Kr., Chief 
Judge, Mr. J ats Hasan and Mr. Justice 
isra. ; 
Sardar SAHDEO SINGH—PraiNTIPF— 
APPLICANT 
Š versus 
Sardarni CHANUN KUER AND OTHERS 
—+-DEFaNDANTS—Orposits PARTY. 
: Civil Procedure Code (Aat V bf 1008); et/10, 114 


.4 : 


SAHDRO SINEN f. CHANUN KUER. 


v. 
161 
Order resuming trial of suit stayed under s. 10 
whether open to revisvon—' Case decided’, meaning of. 

An order by which proceedings are resumed in a 
suit which had been stayed under 8.10, Oivil Pro- 
cedure Code, is a ‘case decided’ within the meaning 
of s 115, Civil Procedure Oode, and is, therefore, 
open to revision under the said section. [p. 164, col, 
2 

a order the effect of which is to refuse to 
exercise a jurisdiction vested in the Court under 
8. 10, Civil Procedure Oode, is open to revision 
under s. 115, Oivil Procedure Oode. [p. 164, col. 1.] 

The word ‘case’ in s. 115, Civil Procedure Code, ia 
not synonymous with suit. [p. 164, col. 2] 


Application for revision under s, 115, 
Civil Procedure Code, against an order 
of the Subordinate Judge, Kheri, dated the 
21st November, 1927. 


ORDER OF REFERENCE TOA 
FOLL BENCH. 


Raza and Nanavutty, JJ.—(April 
2, 1928).—T nis is an application, for revision 
under s. 115, Civil Procedure Code, against 
an order of the Subordinate Judge of 
Kheri, datedthe 218& November, 1927, in 
Original Suit No. 151 of 1921 pending in 
his Court. , 

One Gulab Singh had four song, namely, 
(1) Arjun Singh, (2) Rajeshar Singh, (3) 
Tirloki Nath Singh and (4) Dwarka Nath 
Bingh. Sahdeo Singh (plaintiff) is the son 
of Rajeshar Singh deceased. Sardarni 
Ohunan Kuer (defendant No. 1) and Sardarni 
Lajwanti Kuer (defendant No. 2) are the 
widows of Tirloki Nath Singh. Sardarni 
Vidyawati Ku&r (defendant No. 3) is the 
widow of Dwarka Nath Singh. Arjun Singh 
is defendant No. 4 in this suit. 

The material facts awe as follows :— 

Rajeshar Singh (plaintiff's father) and 
his brothers, named above, were owners of 
Doddpur estate in the Kheri District and 
had also considerable property in the 
Punjab. Rajeshar Singh, Tirloki Nath Singh 
and Dwarka Nath Singh died in 1918. 
Sanwal Singh, the manager of the Doddpur 
estate, had in his hands Ha. 70,000 in cash, 
belonging to the estate. He paid Rs. 17,500 
to Sahdeo Singh 4plaintiff) and Rs. 17,500 
to Arjun Singh (defendant No.4) on account 
of tlteir shares. There was'a dispute bet, 
ween the parties about the remaining 
Rs. 35,000. Hence Sanwal Singh in- 
stituted an interpleader suit (No. 151 of 
1921) against the parties in respect of the 
said sum of Rs, 35,00usin his hands, in the 
Court of the Subordinate Judge of Kheri, 
onthe 2nd June, 1981, He deposited the 
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. money in Oourt and was then discharged 
from allliability to the defendants in that 
suit, on the 14th December, 192). Sahdeo 
Singh was madea plaintiff in lieu of the 
original plaintiff and the amended plaint 
was filedon the 14th December, 1921. Sahdeo 
Singh (plaintiff) had already instituted a 
: suit in the Court of the Senior Subordinate 
Judge, Jullundur (Panjab), in respect of 
the entire family property, including the 
Doddpur estate, impleading the defendants 
Nos. lto 4, named above, in August, 1921, 
On the 26th January, 1922, all the parties 
(excluding Arjun Singh) applied to the 
' Subordinate Judgeof Kneri, praying that 
‘the suit pending before him might be 
stayed, asthe subject matter thereof was 
included in the subject-matter of the suit 
pending before the Senior Subordinate 
Judge of Jullundur. The Subordinate 
. Judge of Kheri granted the application and 
stayed the proceedings under 8.10 of the 
Civil Procedure Code. It was noted in the 
order that the suit would be taken up “on 
motion by either party,if, and when, neces- 
sary.” ‘The suit pending before the Senior 
Subordinate Judge, Juilundur, was decid- 
ed adversely to the plaintiff, Sahdeo Singh 
‘on the 23rd June, 1927. Sahdeo Singh 
‘has preferred an appeal which is still pend- 
ingin the High Oourt of Lahore. On the 
.8th September, 1927, Sardarni Ohunan Kuer 
aod Sardarni Vidyawati Kuer (defendants 
Nos. 1 and 3) moved the Subordinate Judge 
of Kheri, to resume proceedings in the suit 
which had been consigned to records by 
‘order dated the 26th January, 1932. They 
claim to be entitled to a six ennas share in 
the whole property under the decree passed 
by the Jullundur Court. 


This application was opposed by Sahdeo 
Singh, plaintiff. His principal contention 
was that the Kheri Court had no jurisdic- 
tion to revive and decide this suit, as the 
subject-matter of this suit was the subject- 
matter of the suit which had been decided 
by the Jullundur Court and an appeal had 
already been filed from the decree passed by 
the Jullundur Court. = 


The learned Subordinate Judge granted 
the application made by the defendants 
Noa. 1 and 3, holding that the subject matter 
in dispute in the presentsuit was not includ- 
edin the Jullundur suit. He was also 


of opinion that the Jallundur suit was not, 


“a previously instituted suit" within the 
meaning of s, ÍO, Oijl Procedure Code, 
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He, therefore, ordered on the 21st Novem- 
ber, 1927, that proceedings should be resum- 
ed in the present suit The present applica- 
tion for revision has been filed against that 
order, 


It is contended on hehalf of the applicants 
that in view of s. 10, Civil Procedure Code, 


‘the Subordinate Judge of Kheri has no 


jurisdietion to proceed with thesuit pending 
before him so long asthe Jullundur suit is 
sub judice before an Appellate Court and 
that he has no jurisdiction to ignore the 
terms of the order dated the 26th January, 
1922, staying the suit under s. 10 Civil Pro- 
cedure Code. It is contended further that 
in any view of the case the learned Sub- 
ordinate Judge has acted with material 
irregulerily in not staying the suit pending 
before him, pending the decision of the 
appeal in the Jullundur suit. 


The Subordinate Judge has found that 
the subject matter of the Kheri suit is 
not covered by the Jullundur suit. He 
bases his finding on Ex. A-3, which purports 
to be a copy of the plaint filed in the 
Jullundur Oourt. Exhibit A-3 is an in- 
complete copy. The copy ofthe plaint fled by 
the plaintiff in this Oourt shows that the 
subject-matter of the Kheri suit is really 
covered by the Jullundur suit. The par- 
ties had themselves admitted in their 
application dated the 26th January, 1922, 
that the subject-matter of the Kheri 
suit was included in the subject-matter of 
the suit which had been instituted in 
the Jullundur Court, It must be held, 
therefore, that the subject-matter in 
dispute in the ‘present suit was included 
in the subject-matter in dispute in the 
suit decided by the Jullundur Court. 
The order of the learned Subordinate Judge 
cannot, therefore, be supported on that 
ground, but the difficulty which arises is— 
Has this Court power to interfere under 
s. 10, Oivil Procedure Code? Is the oider 
in question a “case” within the meani g of 
that section? If it isnot a “case” within 
the meaning of that section, the present 
application is not maintainable and must 
be rejected. There is &confliet of opinion 
whether the wofd "case" includes an inter- 
locutory order. 1t has been held by some 
Courts that the word “case” includes part . 
of a case and by others, that it does not, 
In Buahu Lal v. Mewa Ram (1)a Full Bench 
of the Allahabad High Court held that the 
ward osse" upderg, llo, Oivil Procedura 
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-Oode, does not include an issue or part of 
& case, that it does not, therefore, include 
‘an interlocutory orderand that the High 
. Court has no power to interfere in revision 
with interlocutory orders in any case, The 
.Bame viewof the section was taken by a 
Full Bench of the Lahore High Court in 
Lal Chand-Mangal Sen v. Behari Lal-Mehr 
Chand (2) decided in 1924. On the other 
hand, it has been held by the Oalcutta, 
Madras and Patna High Courts that the 
_word 'ease'j8 wide enough to include an 
interlocutory order, that the words “records 
of any case” include so much of the pro- 
„ceedings in any case as relate to inter- 
.loeutory order and thatthe High Oourt, 
therefore, has the power to interfere in 
‘revision with orders passed at any stage of 
the. suit, though there may be another 
remedy open to the injured party , e. g, by 
appeal from the final order or decree under 
„B. 105, Oivil Procedure Oode [aee Dhapi v. 
Ram  Pershad (3), Sri Krishna Doss v. 
Chandook Chand (4) and Mani Lal v. Durga 
Prasad (5)] lt was held in the case of 
.-Havinchal Kunwar v. Kanhai Lal (6) 
that no application for revision will 
le against an interlocutory order which 
‘does not determine the case, but which is 
made with the object of collecting material 
upon which the case is to be determined 
thereafter. The word “case” as used in s. 115, 
Civil Procedure Oode, must ordinarily mean 
the whole cease. But where there are in- 
dependent proceedings arising out of a case 
such asa proceeding io restore a case dis- 
missed in default or to set aside a decree 
ex: parte, for which the Legislature has pro- 
vided an independent remedy or a different 
procedure, euch proceeding may be a ‘case’ 
within the meaning of the section, Any 
orders on matters arising incidentally in 
the course of the hearing of such proceed- 
ing, the object of which is to bring on 
the record or to exclude from it materials 
upon which its decision is tobe based are 
not by themselves decisionsin a case which 
pan be revised until the case is finally 


(1) 63 Ind. Cas. 15; 43 A. 584; 10 A.t. 2; fsa 


(2) 84 Ind. Oas. 259; 5 Lah, 988;,A. LR, 1924 Lah, 
asl: 6 Lah. L. J. 558; 1 Lah, Cas. 36 (F. B.) 
- (3) 14 0. 768; 12 Ind. Jur. 97; 7 Ind. Deo. (N, s) 


(4) 4 Ind. Cas 509; 32 M.334;5 M. L. T. 125; 19 M 


d 30 ind, Cas. 087: 3 Pat. 930; 52, L, T, 495; (1924), 
Pat. 254° A.I. R 1924 Pat 673. 
(8) 4 Ind, Dad, 878; 12 Q, Q, 405, e 
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concluded. The rulingi in the case of 
Shyam Sundar v. Sheombar Ban (7) is to 
the same effect. It was, however, held in 
the case of Sital Singh v. Sitla Bakhsh 
Singh (8) that an order, passed under s. 10, 
Civil Procedure Code, as tostay ofa suit 
is notsuch an interlocutory order as is not 
open to revision under s. 115, Civil Pro- 
cedure Oode. It was held in the case of 
Sultanat Jhan Begam v. Sundar Lal (9) 


.thatan application under a. 10, Civil Pro- 


cedure Code, for the stay ofa suitis not a 


,'case' and an order for stay passed on that 


application is not the decision of a ‘case’ 
within the meaning of the word in s. 115, 
Oivil Procedure Code, and no revision lies 
from such an order. The word ‘case’ under 
8. 115 is not confined toa suit, but it cannot 
be construed to mean an interlocutory order 
in a Suit such as an order under s. 1U of the 
‘Oivil Procedure Oode, although the order 


'may be of sucha nature that it cannot be 


‘interfered with even under the provisions 
ofs.105 of the Code when an appeal is 
‘preferred from the final decree in the suit, 

As there isa conflict of opinion whether 
‘the word ‘case’ includes o ‘interlocutory 
‘order we think it proper to submit the 
following questions of law for the decision 
ofa Full Bench under s. 14 of the Oudh 
Courts Act:— . 

(1) "Is an order by which proceedings 
&reresumed in a suit which had been 
stayed under s. 10, Civil Procedure Code 
& 'case decided' within the meaning of sg, 115, 
‘Civil Procedure Code, i 
‘ (2) “Iean order the effect of which is to 
refuse to exercise a jurisdiction vested in 
the Court, under s. 10, €ivil Procedure Code 
open to revision under s. 115, Civil Proce- 
dure Code?” 


Messrs. Bisheshar Nath, Niamat UI h 
Niranjan Lal London, for the a ana 
5 uu Radha Krishna, for the Opposite 

arty, 


JUDGMENT OF THE FULL 
BENCH. 





Stuart, O. J.—This fs a references 
made vy a Bench under s, 14 of the 
Oudh Oourts Act. The Bench hag asked ug 
to decide two questions: ; 

6 


(2) 81 Ind. Oas. 92: 24 0. Ò. 231, 
8) 50 Ind Cas, 212;60.L J 9t, > 
3, 68 Iud, Qas, 90; 42 Æ, 408; 18 A, L. J, 48. 
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1. Isan order by which proceedings are 
resumed in & suit which had been stayed 
under s. 10, Civil Procedure Code, a “case 
decided” within the meaning of s. 115, Civil 
Procedure Code? 

9 Isan order the effect of which is to 
refuse toexercise a jurisdiction vested in 
‘the Court under s. 10, Civil Procedure Code, 
‘open to revision under s. 115, Civil Proce- 
dure Oode? 

There has been considerable difference of 
opinion as to whether proceedings of this 
nature are to be called a “‘case decided.” 
The majority of High Courts in India 
appear to be of opinion that such proceed- 
-ings amount toa decided case. There is, 
however, & dissentient view which has been 
stated lastina decision of a Single Judge 
ofthe Allahabad High Court in Sultanat 
-Jahan Begam v. Sundar Lal (9). This 
view, however, is not universal in the 
Allahabad High Court for a Bench of the 
aame High Court in a previous case in 
Wahid un-nissa Bibi v. Zamin Ali Shah (10) 
‘arrived at a different conclusion. 

When a methber of the late Oourt of the 
Judicial Commissioner of Oudh Ihad to 
consider the question about ten years ago 
in Sital Singh v. Sitla Bakhsh Singh (8). 
The view which I then took was that pro- 
ceedings unders. 10 of the Code of Civil 
Procedure were a “decided case" within the 
meaning ofs.115. I farther continued that 
‘the question of jurisdiction would invari- 
ably arise in sucha deciston. I see no 
reason to take a view d ferent from the 
view which I held then snd “I accordingly 
answer both the questions referred to us 
in the affirmative, 

I note that my answers to these references 
are to beconsidered as the answers to the 
‘quéstions exactly as they stand. I do not 
express any opinion upon any matter in 
the proceedings before the Bench which 
has made the reference to which I have not 
referred directly. It will be open when 
the matter goes back for arguments to the 
Bench for the learned (Counsel for the 
defendants-opposite party to argue that 
shere.has in effect been no order under 
s. l0orto take any other position which 
he may wish. I further add a qualification 
to my answer to the second question. It 
is this. I think that the words "other condi- 
tions being fnlfülled" should have been 
added to the question. 
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Hasan, J.—I agree with the reply 
given by the Hon'ble the Ohief Judge. 
I have very little to add. The ques- 
tion in the reference is as to whether 
the word “case” used in s. 115 of the Civil 
Procedure Code would cover & proceeding 
of the nature with which we are concerned 
inthe present instance. As pointed out 
in the case of Lal Chand-Mangal Sen v. 
Behari Lal-Mehr Chand (2) by the learned 
Ohief Justice Sir Shadi Lal, it is beyond 
question that “case” is not synonymous with 
“suit.” While every suit is a case it cannot 
be said that every caseisasuit. The word 
“cage” ig a more comprehensive expression 
and includes not only a suit but other 
proceedings which cannot be described as 
a suit, Now the word “case” is not only 
not synonymous with the word "guit" but 
unfortunately itis not even a term of any 
precise signification. Oertain proceedings 
may well be characterized as 8 case while 
other proceedings might not be s0 charac- 
terized though both may arise out of a 
suit. ln this difficulty of reaching to any 
precise definition of the word “case” it is 
impossible to hold according to my judg- 
ment that any “branch of a suit" cannot be 
regarded asa "case" as the learned Chief 
Justice in the case just now mentioned 
was inclined to hold. It appears to me 
that we should make no effort to create a 
definition where a definition is more likely 
to lead to confusion than to clarity of 
meaning. I am content to consider 
the matter from the stand point that the 
meaning to be given to the word “case” in 
3. 115 must depend on the particular nature 
of the proceedings. Having reached to 
this conclusion the other conclusion irresist- 
ibly follows that a proceeding of the nature 
to which this reference relates, that is, an 
order allowing continuation of the trial of 
asuit which has been stayed and which 
ought to have remained stayed under s, 10 
of the Code of Civil Procedure is a “decided 
case” within the meaning of s.115 of the 
Code of Civil Procedure. The Hon'ble the 
Ohief Judge has rightly, if I may respect- 
fully say s0, adverted in his judgment to 
certain assumptions made in the two ques- 
tions for decision. With the correctness or 
otherwise of those assumptions we are not 
concerned. Wemustaccept them as correct 
for the purpose of our judgments and 
if they are not well founded it is open 
to the party injured to ask for corfection - 
before the Division Bench, 
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Misra, J.~I ‘am also of opinion 
that the two questions referred to us 
Should be answered in the affirmative in 
the manner answered by the Hon'ble the 
Ohief Judge. I am of opinion that the 
word 'oase' cannot be read as equivalent 
to a ‘suit’ and should be read in @ 
wider sense. In the case of Riasat Ali 
v. Hajeshar Babi (11) a Bench of the 
late Court of the Judicial Oommissioner 
of Oudh decided that the High Court 
had power of revision under s. 115 of 
the Oode of Civil Procedure in regard 
to independent proceedings arising out 
of a suit. It was observed therein that 
Such proceedings may amount to a “case” 
within the meaning ofs. 115 and I con- 
cur in that view. I may also state that 
J am in full agreement with the view 
of law expressed in another case decided 
by the late Court of Judicial Commissioner 
of Oudh reported as Sital Singh v. Sitla 
Bakhsh Singh (8) to which the Hon'ble the 
Ohief Judge wasa party. It was observed 
in that case that all orders passed under 
8.10 of the Code of Civil Procedure should 
be considered to stand on quite a different 
footing from those which are generally 
considered interlocutory orders passed 
under the Oode of Civil Procedure. Such 
orders must be held to amount to a 
“case decided” which would be capable 
of being revised by the High Court. I 
&m, therefore, ofopinion that the two 
questions referred to us should be answered 
in the way indicated above. 

By the Court.—The questions are an- 
swered in the affirmative, 

A. N. A. Reference disposed of. 
(11) 6 Ind. Oas. 977; 13 O. C. 109. 


ALLAHABAD HIGH COURT. 
SEcoND OrvIL APPBAL No. 190 oF 1926, 
June 7, 1988. 
Present :—Mr. Justice Kendall and 
Mr. Justice Niamatullah. 
BHOLA RAM alias TIKA RAM— 
. PLA1NTIFP—ÀPPSLLANT 
. versus 
DHANI RAM-—DEFBENDANTe— 
RESPONDENT. 


Hindu Law—Stridhan—BSuMa" definition and 
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16; 
essentials of—Silka, whether confined io tvifthng 
gifts of moveables—Question whether stridhan is sulka, 
whether pure question of law. ~~ 

The term ‘sulka’ is not limited to trifling gifts of 
cash or ornaments such as may be regarded as per- 
quisite. A woman may acquire even immoveable 
property as 'sulka'. (p. 168, col. 2.] 

The question whether property acquired by a 
woman is 'sulka' or not is not a question of law, 
pure and simple, and cannot be raised for the first 
time in appeal [p. 167, col. 2] f 

The fact that a gift was made in contemplation 
of marriage does not necessarily give rise to the 
inference that it was the price for marriage. To 
attract the application of special rules of succession 
to sulka it must be distinctly alleged and proved 
by cogent evidence that the property given to a 
Hindu girl was of that character, the gift having 
been prompted by a desire to confer pecuniary 
benefit, immediate or ultimate, onthe parents who 
have been thereby induced to give her in marriage, 
[p. 168, col. 1.] 

Second appeal from a decree of the 
Additional District Judge, Cawnpore, dated 
the 6th of January, 1926. 

Dr. K.N. Katju, for the Appellant. 

Bir Tej Bahadur Sapru, Krt., and Mr. P. 
N. Sapru, for the Respondent. 


JUDGMENT. — The , circumstances 
which led to the institution of the suit 
out of which the present second appeal 
by the plaintiff has arisen are as follows :— 

Musammat Saro Kunwar who originally 
owned the property in dispute—shareg 
in two villages in Hamirpur District— 
made a gift of the same bya deed dated the 
12th of June, 1894, to Musammat Budhia 
Kuar, then aged 10, about eleven days 
before „the latter's marriage with Baldeo 
Prasad, & men of fifty and a brother of 
Musammat Saro Kuar who appears to be 
8 lady possessed of extensive properties, 
It was due to her position and effortg 
that an unequal match of that kind was 
agreed to by the bride's parents who 
were themselves of limited means. Accord. 
ingly the marriage wae celebrated and in 
due course mutation of names was effect- 
ed in favour of Musammat Budhia Kuar, 
She died asa childless widow on the 16th 
March, 1912, Baldeo having predeceased 
her, On her déath mutation of names wag 
effepted in favour of Musammat Baro 
Kuar, who later on made a gift of ito 
Dhani Ram the defendant respondent by 
a deed dated 21st August, 1913. The 
plaintiff instituted the present suit on 
the 5th March, 1313, claiming the property 
as the nearest reversioner of her husband 
Baldeo, and, therefore, heir to her stridhan 
as the property in dispute is alleged 
to be. 
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` The défencs raised a number of pleas. 
It was denied that the property in suit 
was the stridhan of Musammat Budhia 
Kuar, in which she could haye a heritable 
interest. It was alleged to have been 
granted to her as maintenance for life, so 
that on the death of Musammat Budhia 
Kuar the grantor Musammat Baro Kuar 
could take possession as full owner and 
make a gift of itto the defendant. The 


plaintiff's relationship with Baldeo was. 


denied. The marriage of Musammat Budhia 
Kuar with Beldeo was said to have been 
performed in an unapproved form with 
the result that her stridhan could not in 
law devolve on her husband's reversioners. 
Musammat Budhia Kuars death was 
alleged to have occurred on 8 date 
more than 12 years before the institution 
of the suit which was said to be barred 
by limitation on that account. 

Both the lower Courts found against 
the defendant on all the pleas set out 
above, holding that the pleintiff was the 
nearest reversioner of Baldeo when Musam- 
mat Budhia Kuar died, that the marriage 
in question was in the approved form, 
that the property in dispute was the 
stridhan of Musammat Budhia Kuar and 
not a mere maintenance grant for life, and 
that the plaintiffs suit was within limita- 
tion. But the lower Appellate Court 
while agreeing with the firey Court, which 
had decreed the claim, on all the qyestions 
jin controversy dismissed it.on a finding 
that the property granted to Musammat 
Budhia Kuar was her sulka stridham, 
devolving, according to arule of descent 
peculiar to such property, on her mother 
Mugammat Dulari Kuar who survived 
her daughter. The plaintiff has preferred 
this second appeal. 
` Woman'sestate technically called stridhan 
jn Hindu Law is of various kinds. The 
name of each class of stridhan is suggestive 
of the mode of acquisition or of the 
motive by which the donbr was actuated; 
one of the clagsesof strsdham is knpwn 
8B sulka which has been defined to include 
property given to a woman before or after 
her marriage by husband's relatives. In 
his Hindu Law of Marriage and Stridhan, 
Ath Edition, Bir Guru Dab Banerjee quotes 
the following passage from well known 
works :— ° 
. “The trifle which is received bya woman 
as the price or reward of household labour, 
of using household utensils, of keeping. 
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beasts of burden," of watching mileh 
cattle, of preserving ornaments of dress, 
or of superintending servants, is called 
her perquisite (sulka)." (page 294). 

“The term ‘gratuity’ (sulka) means that 
for the receipt of which a girl is given 
in marriage.” (page 299). : 

“The term sulka, or fee, is explained 
as having two meanings. It either means 
according to the definition of katyayama. 
“whatever has been received 88 & price 
of workmen on houses, furniture and 
carriages, milk vessels and ornaments‘ or 
it means, according to the text of Vyasa, 
“what is given to bring the bride to her 
husband's house." The former of these 
meanings is thus explained: what is given 
to a woman by artistes constructing a 
house or executing other work, 88 & bribe 
to send her husbandor other person (of 
her family) to labour on such particular 
work, is her fee. It is the price (of 
labour) since its purpose is to engage & 
(labourer)" (pages 309-310). 

Sir E.J. Trevelyan in his work on 
Hindu Law (2nd Edition, page 436) has the 
following :— 

“According to the more usual view, this 
was the gratuity for the receipt of which 
a girl is given in marriage. It was originsl- 
ly paid to the father as the price of the 
bride, but when that was forbidden the 
father received it for the bride, and it 
became her property, as her dowry.” 

The reason why such property follows 
a peculiar rule of inheritance is thus given 
by another learned author :— 

“The reason is that originally it be- 
longed to the parents, but later on, it 
was declared to become the bride's 
stridhan; and this rule of succession appears 
to be a compromise between the original 
and the later views.” (Sarkar on Hindu 
Law, page 734, 6th Edition). 

The learned Advocate for the appellant 
has contended that no immoveable pro- 
perty given to a gir] can be her sulka 
which is limited to trifling gifts of cash 
or ornaments eych as may be regarded 
as her ‘perquisite. It may bo that in 
ancient days when this claes of siridhan 
was first recognised only articles of com- 
paratively small value were the subject 
of it but, given allother conditions, there 
appears to be no reason why 8 woman 
may not'acquire immoveable property in 
the sàme mannet and subject to the same 
conditions as would be annexed to move- 
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able property. No authority has been 
quoted in support of his contention and 
we are unable to give effect to it. The 
main argument addressed to us on be- 
half of the appellant is, however, based 
on two grounds, (1) that the learned 
Additional District Judge has made a 
new and inconsistent case in dismissing 
the plaintiff's claim ona finding that the 
property in dispute was sulka stridhan of 
Musammat Budhia Kuar and (2) that 
having regard to the evidence adduced 
iu the case the property in dispute has 
not been established to be her sulka. - We 
are of opinion that both of these grounds 
Bhould be upheld for reasons to be 
presently stated. 

That it was put forward for the first 
tims in argument before the lower Appel- 
late Court can admit ofne doubt. That 
it is quite inconsistent with the defence 
pleaded in the written statement and 
maintained in the petition of appeal before 
the lower Appellate Court ig equally 
clear. The plaintiff's allegation in para, 2 
of the plaint thet the property ia dispute 
was the stridhan of Musammat Budhia 
Kuar was denied unreservedly in para, 1 
of the written statement. Paragraph 3 of 
the latter again emphasised that it was by 
‘no means’ stridian of that lady. If it 
had been the intention of the defendant 
to allege it to be sulka, the appropriate 
reply would have been to admit that it 
was stridhan with the qualification that 
it was of the sulka class. On the con- 
trary it was alleged to be held by her 
as maintenance for life so that it was 
not heritable atall, either by her husband's 
collaterals or by her mother, At the 
trial of the suit a gum of Rs. 2,500 was 
said to have been paid as priee of the 
bride and, therefore, the marriage wag 
characterised as in the unapproved form. 
There was no suggestion that the pro- 
pertyin dispute had been given as part 
of the price so as to make it sulla. In 
the grounds of appeal before the lower 
Appellate Court all the pleas urged at 
the trial were embodied, thaintaining that 
neither Musammat -Saro Kuar, the donor, 
nor Musammat Budhia Kuar, the donee, 
: had more than a life interest. Every 


question raised in the pleadings was 
decided by the lower Appellate 
Oourt in favour  of- the Plaintiff, 


The learned Additional 


.Distriet Jtdge 
thought thaf 


"being a point of law, it 
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could ba raised in appeal, and so I heard 
the parties on it.” It is not a question 
of law, pure and simple. Ualess evidence 
is led to show the circumstances under 
which the gift was made and that. it 
was intended to be the price of the bride 
or given to the girl for services men- 
tioned in the texts, the property cannot 
answer the description of sulka. Parties 
could’ have adduced oral evidence on the 
question ifit had been raised at a- proper 
stage, The recitals in the deed of gift 
fall far short of the requirements of the 
ease and on the contrary tend in the 
opposite direction, We think the appel- 
lant’s grievance that he has been pre- 
judiced by the introduction of a contrc» 
versy not warranted by the pleadings ig 
well founded. , 
Though the learned Additional District 
Judge professed to treat the question as 
one of law he proceeded to refer tosome 
circumstances and even to the oral evi- 
dence of Musammat Dulari, Kuar in proof 
of the fact that there was an agreement 
between the parents of Musammat Budhia 
-Kuar and Musammat Baro Kuar under 
which the latter was made to part with 
the property as price of the bride. He 
thought the recitalsin the deed of gift 
efford “a clear indication that the pro- 
perty was to be given to Budhia Kuar 
in consideration of marriage and ag an 
inducement for it." Ex facie the deed pur- 
ports to have been executed by Musam- 
mat Baro because '"Baldeo Prasad is her 
own brother who had lived with her 
from his childhood and was then about 
to be married to Musammat  Budhia 
Kuar...and, therefore, for the maintenance 
and comforts of the last named who 
would be the executant's bhawaj (brother's 
wife)” the gift in full ownership was 
made to enable the donee to remain in 
possession like the executant (misl mere) 
with powers of “sale, mortgage and gifts, 
etc.” In the absence of a clear issue 
raisqd and iried*it is not . permiasible tg 
impute an intention to the donor by & 
resort to speculative theories, however 
plausible. The recitals of the deed above 
quoted clearly bear out another theory, 
viz, that out of regard for Baldeo Prasad 
a provision was made for his family and 
children, and as it was expected that 
in the ordinary course of nature Masam- 
mat Budhia Kuar would survive her 
husband for very long and might have 
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young children to bring up, it was on 
the whole desirable that deed should be 
executed in her favour. That  Baldeo 
Prasad would also be supported out of 
the income of the property must have 
been present to her mind. It is highly 
improbable that Musammat Baro Kuar 
jntended the property to be sulka, of 
which the essential characteristic is that 
the lady’s own children are absolutely 
excluded by her parents and other maternal 
relations in the matter of inheritance. 
Musammat Baro Kuar could not have 
intended such a result, and could not, 
therefore, have intended to give the pro- 
perty as sulka, She makes it clear that 
the donee's estate in the gifted property 


. would -bethe same as herown. The fact 


that the gift was made in contemplation 
of marriage does not necessarily give 
rise to the inference that it was the 
price for marriage. To attract the appli- 
cation of special rules of succession to 
sulka it must be distinctly alleged and 
proved by cogent evidence that the pro- 
perty given toa Hindu girl was of that 
character, the gift having been prompted, 
by a desire to confer pecuniary benefit, 
immediate or ultimate, on the parents 
who have been thereby induced to give 
her in marriage. In the present advanced 
stage of society every ante-nuptial settle- 
ment or gift cannot be classed as sulka. 
The learned Additional District Judge 
quotes a passage from the evidence of 
Musammat Dulari, mother of Musammat 
Budhia Kuar, to support his view that 
the gift was meant to be in considers- 
tion of marriage. Itruns thus :—“I had 
taken Rs. 2,500 from Saro Kuar for the 
marriage of my daughter; and for the 
maintenance of Budhia I had got Baro 
Kuar make a gift oftwo villages to her 
daughter) because her (Budhia's) husband 
rather would be husband) was an old 
man.” It should be borne in mind 
that this statement was elicited from 
her to show that the marriage was in 
$n upapproved form. the Court of first 
instance disbelieved itand the lower Appel- 
late Court did the same, observing it 
in another place of the judgment:— 

"It was also urged that the marriage 
was not performed in an approved form, in 
that Musammat. Dulari Kuar was paid 
Rs. 2,500 as consideration of marriage. 
The fower Court did not believe the 
evidence on that point end I agree with 
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it". The only manner in which the twó 
findings of the learned Judge oan be 
reconciled is that the first half of the 
sentence of Musammat Dulari’s evidence 
previously quoted is to be disbelieved 
and the second half is to be accepted. 
Even on this assumption the gift unlike 
the Rs. 2,500 was not stated to be the 
consideration of marriage. We have en- 
tered at length on a discussion of the 
circumstances founded on by the learned 
Judge to demonstrate the injustice re- 
sulting to the plaintiff, who himself could 
not lead evidence on a question of fact 
not raised but subsequently seught to 
be established by evidence of & dubious 
and inconclusive character. 

In the view of the case which we have 
taken the decree of the lower Appellate 
Court cannot be sustained. It is, accord- 
ingly, discharged and that of the Court of 
first instance is restored. The defendant- 
respondent shall also pay the costs of 
the plaintiff-appellant incurred in the 
lower Appellate Court and in this Oourt. 

ANA Appeal allowed, 


MADRAS HIGH COURT. 
Sroonp CIVIL APPBAL No. 663 or 1924. 
March 1, 1928. 

Present:—Mr. Justice Devadcas. 
DAMDAMUDY TATAYYA AND OTHR&S— 
DRBrBNDANT8 — APPELLANTS 
versus 
KOLACHINA VENKATA- 
SUBARAYA SASTRI—PLAINTIFE— 
RESPONDENT. 

Practice—Adjournment—Order for payment of 
costs to opposite side before next hearing—Effect of 
non-payment—Party in default, whether can be re- 
fused hearing. 

When a Court in granting an adjournment directs 
the party applying for the adjournment to pay costs 
ofthe other side before the date of the next hear- 
ing, unless the party ordered to pay costs does pay 
it before the date of the next hearing he would 
have no right to be peard. 

. xad acai tas hetti v. Chinnamma (1), distingu- 
is $ 


Second appeal against a decree of the 
Court of the Additional Subordinate Judge, 
Masulipatam, in Appeal Suit No. 34 of 1923 
(A. B. No. 127 of 1923, on the file of the 1 is- 
trict Court, Kistna), preferred sgzinst 
that » of the Court of the District A unsif 
of Gudivada, in "O. S. No. 244 of 1922. 
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i Mr. C. S. Venkatachariar, for the Appel- 
ants. 
Mr. Ch. Raghava Rao, for the Respond- 


ent. 

JUDGMENT. —The only objection 
urged to the finding of the lower Oourt 
is that the Subordinate Judge did not 
allow the appellant to cross-examine the 
plaintiff's witnesses, The appellant was not 
ready on more than one occasion. hen 
the appellant applied for an adjournment 
the Subordinate Judge granted the applica- 
tion and directed that the costs of the 
other side should be paid before the date 
of the next hearing. Theeosts were not 
paid andthe Subordinate Jadge refused 
to allow the plaintiff to cross-examine the 
defendants’ witnesses. Mr. Venkatachari 
for the appellants contends that the Sub- 
ordinate Judge was wrong in having 
declined to allow the appellants to cross- 
examine the witnesses for the other side 
and relies upon a decision in Virabhadrap- 
pa Chetti v. Chinnamma (1). In that case 
a Bench of this Court set aside an order of 
the District Court which granted Succes- 
sion Oertificate to a party as the other side 
had not paid the costs. On sending for 
the papers it appears that there was no 
condition that the costs should be paid 
before the date of the next hearing. What 
the learned Judgessay is: “Such costs would 
ordinarily be recoverable in execution, and, 
in the absence of & specific order making 
their payment & condition precedent to hear- 
ing the counter petitioner's evidence, the 
counter-petitioner's failure to pay would 
not renders. 158 applicable” In this case 
the Subordinate Judga did make an order 
that the costs should be paid before the 
date of the next hearing. That order means 
that unless the costs were paid before the 
date of the next hearing the party ordered 
to pay costs would not be heard. The deci- 
sion in Virabhadrappa Chetty v. Chinnam- 
ma (1) is, therefore, distinguishable from 
the facts of the present case. Mr Venkata- 
chari urges that if the Court wants to mike 
an order which would be a condition 
precedent it should say soip so many words, 
namely, thatif the costs are not paid the 
party in default would not be allowed to 
cross-examine the witnesses for the opposite 
side. I do not think it is necessary 
to express the order in 80 many words. 
Wheh the Court grants an adjournment 
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and directs the party applying for the 
adjournment to pay the coste of the other 
side before the date of the next hearing, it is 
well-understood that unless the party 
ordered to pay the costs does pay before the 
date of the next hearing he would have no 
right to be heard. In this view I think 
the Subordinate Judge was right in declin- 
ing toallow the counter-petitioner-appel- 
lant to cross-examine the witnesses for 
the other side. There is no other objec- 
tion to the finding which is based on 
evidence. The finding is accepted. In the 
result the second appeal fails and is dis- 
missed with costs. Oosts reserved by 
the lower Court will be costs in the 
appeal. 


Y. N. V. Appeal dismissed, 


PRIVY COUNCIL. 

APPBAL From THE Bomuay Hien Court. 

June 28, 1928. 

Present: —Viscount Sumner, Lord Atkin, 
Sir John Wallis and Sir Lancelot 
Sanderson. 
KESSARBAI—APPELLANT 
versus 
JETHABHAT JIVAN—ResPonpayt. 

Practice—Appellgte Court—Finding of  fact— 
Credibility of witnesses—O pinion of trial Judge, not 
to be lightly reversed by Appellate Tribunal—Com- 
parison of handwhhting, value of. 

Upon an issue which involves a pure question of 
fact and turns upon the determination, whether the 
witnesses for the plaintiff or the defendant are 
telling the truth, the opinion of the trial Judge 
who saw the witnesses and heard them give their 
evidence, is entitled to considerable weight and ought 
not to ba overruled by the Oourt of Appeal Without 
cogont reasons. [p. 173, col. 2.] 

t isnot always safe to stake a decision, on the 
correct determination of the genuineness of a 
signature by mere comparison with admitted signa- 
turas, espscially without the aid in evidence of 
microscopic enlargements or any expert advice, [p 
172, col. 2.] . : 

Appeal from a judgment and decree 
of the Bombay High Osurt ` (MacLeug, 
O.J, and Onvajee, J.) dated the 23rd 
Fa»bruary, 1926, reversing & deoree of 
that Oourt ia its Original Jhürisdiction 
(Oramp, J.,) datejl the 17th June, 1925, 

Messra. Lowndes,- K. C., Raikes and 
Parikh, for the Appellant. 

Mesars. De Gruyther, K. C., Wallach and 
Kanga, for the Respondent, * i 
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JUDGMENT, 
Lord Atkin,—This is an appeal from 


“the High Oourt of Bombay in which the 
"Appeal Court reversed a decision of Mr. 


E 


Justice Crump on the Original Side. It 
involvas & pure question of fact. There are 
two suita, which were tried together. In 
the first began on the 26th January, 1922, 
one Kessarbai, the widow of Karsandas 
Ludha, claimed to recover possession of 
four cases of saffron, the property of the 
firm of Khatau, Ludhe & Co., of which she 
was a partner, from the defendant J ethabhai, 
"The plaintiff's co-partner Odhavjiis joined 
as a defendant Inthe second suit, com- 
menced on the lst February, 1922, Jetha- 
bhai seeks against the two partners in the 
firm & declaration that the four cases of 
safron are charged in his favour with the 
payment of Rs. 20,000, an advance made by 
him to them, and seeks payment of the 
said sum and the enforcement of his charge. 
The question is whether the advance was 
‘ever made andthe charge given. _Kesear- 
bai, the plaintiff in the firat suit, is an old 
Hindu widoq of a former partner in the 
firm of Khatau, Ludha & Co, who carried 
on business in Bombay as importers of 
saffron. At the material time she was a 
partner together with one Odhavii, who 
derived his interest from the Will of Khatau 
Karsandae’s brother. J ethabhai, the defend- 
ant, carried on business as a mukhtar, or 
clearing agent, and had acted in that 
capacity for the pleintiffs for some years. 
F'or some months before the eventa in ques- 
tion Odhavji had been residiag out of Bom- 
bay. He used to send instructions to Keshay- 
lal, a clerk of thé plaintiff, and as he 
alone had power to draw on the firm’s 
banking account, he drew and met the 
necessary cheques. Kessarbai, the resident 
partner, is illiterate, and can only sign her 
name in Gujarati. She, however, took an 
active interest inthe business, assisted by 
the advice of her brother Topanbai, who had 
business of his own. Under the directions 
of the two partners Keshavlal appears 
to have taken aa active paft in the manage- 
ment of the buginess. In November, 1921, 
tae firm, in their own name but on joint 
account with two other persons, bought 
from a firm in Valencia 400 tbs. of saffron. 
The goods were shipped in the 88. Mirza- 
pore and arrived at Bontbay on the 4th 
January. On that day Odhavji appears 
to have presented himself in Bombay, 
and under a claim to profits of the busi- 
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ness drew out sums of Rs. 20,000 and 
Rs, 10,000 from two of the banking accounts, 
and removed the firm’s cash book. This 
proceeding not unnaturally disturbed his 
partner Kessarbai, who consulted the 
firm's Solicitor, Mr. Jamietram, of the firm 
of Matubhai, Jamietram & Oo., and was 
advised that the acts done were within the 
powers ofa partner, and further considera- 
tion of the steps to be taken was post- 
poned for a day or two. Before this dis- 
covery on the same day Kessarhai had 
dealt with the cases of saffron, She had 


money in the till and on call, and she ` 


took up the Bill of Lading, paying the 
price of about Ra. 20,000 The transaction 
showed a profit at current prices. Sha then 
through Keshavial endorsed the Bill of 
Lading to Jethabhai and instructed him to 
clear the goods. The duty would amount 
to about Rs. 2,200. The conflict between 
the parties begins with the events of the 
next day, theSth January, and asthe defend- 
ant seta up the affirmative case of a written 
pledge, it will be convenient to set out 
his case first. 
ing ofthe 5th January, Keshavlal camé 
to see him, told him that Odhavji had 
taken away the cash book and Rs 30,000, 
and that Kessarbai wished to see him. 
He went over to Kessarbai, who told him 
of Odhavji's misdoings, wept, and asked 
him to go with her brother Topanbai and 
Keshaval to her Solicitors, She was sure 


.her own Solicitors would not give satisfac- 


tory advice, and, if so, would he take them 
to his own Solicitors? He consented and 
returned to his office. Ten minates later 
Keshavlal came to the office, said that 
Kessarbai could not tell him personally, 
but she wished to borrow Rs. 20,000. 
Jethabhai said he would advance that sum 
against the four cases. He then wrote out 
@ promissory note for Rs. 20,000, payable 
on demand, stamped it; Keshavlal wrote 
above and below this stamp. ‘‘Khatau, 
Ludba & Co." and “widow of Karsandas,” 
and took the note away for signature over 
the stamp by Kessarbai In half an hour 
he brought it back signed. He then gave 
Keshavlal an ‘open bearer cheque for 
Rs. 20,0.0, drawn to Khatau, Ludha & Oo., 
on the Netherlands Bank. Such & oheque 
was undoubtedly cashed over the counter 
by the Netherlands Bank that day. The 
paid cheque bears endorsements purporting 
to be those of the-firm and of Keshavlal, 
andthe Bank books record the name of 


He says that onthe morn- _ 
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Keshavlal as the person to whom the cash 
was paid. No evidence was called from 
the Bank as to the circumstances of the 
payment Keshavlal left with the cheque, 
and at 19.30 returned with Topanbai The 
trio then visited first Kessarbai’s Solicitors, 
where they saw Mr. Matabhai, in Mr. 
Jamietram'a absence They only spoke of 
Odhavji's doings, and not being satisfied 
with the advice they received went on to 
Mr. Dastur, Jethabhai's Solicitors. Jetha- 
bhai introduced the other two, who began 
to recount their grievances against Odhavji. 
Jethabhai left the room, saw Tapidas, 
Mr, Dastur's managing clerk. and told him 
he had advanced Rs. 20,000 against four 
eases of saffron on a promissory note. Tapi- 
das told him that the promissory note gave 
him no charge, and at Jethubhai’s request 
prepared a draft document creating a charge, 
which he gaveto Jethabhai. The parties 
by that time were completing their inter- 
view with Mr. Dastur, who was drafting a 
notice to Odhavji terminating the partner- 
ship, but required further information be- 
fore completing Jethabhai then returned 
to his office about 3-0 or 3.10. He senta 
messenger to Keshavlal,asking him to call. 
Keshavlal sent back a note saying he would 
be with him inbalfan hour. Such a note, 
undated, is produced. About 5-30 one 
Chunilel, a friend of 15 years’ standing, 
came in. He occasionally translated 
documents into English for Jethabhai, 
and had at least once written a Gujarati 
letter for him. Jethabhai produced 
Tapidas’ draft and a piece of thick 
paper, and asked Chunilal to write it. 
Jethabhai then left the room for a few 
minutes and on returning found that Chuni- 
lal had begun to write the document in 
English. He told him this was not what he 
wanted, and took a pair of scissors and cut 
off the English part and threwit away. 
Ohunilal then wrote the document in Guja- 
ratiand Jethabhai put a stamp on it. Ohuni- 
Jal left at 6-30, and afterwards Keshavlal 
arrived. Jethabhai told him that the pro- 
misscry note gave no charge, and he must 
have another document sigaed, and produc- 
ed Ohunilal’sengrossment. Keshavlal rais- 
ed no objection; he signed ‘ Khatau, 
Ludha & Co.,” and “ widow of Karsandas " 
above and below thestamp as before, took 
the dogument away, and in about three- 
quarters of an hour returned with the docu- 
ment signed. The document bears the 
admitted signature of Kessarbai, Jethabhai 
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then produced tha promissory note, wrote 
* Oancelled " upon it, and returned it to 
Keshavial, who there and then tore it up 
and threw the pieces under the table. On 
the 7th January Jethabhai cleared the 
goods, paying Rs. 7,200 duty, and took the 

oods into his own godown, and on the 10th: 
Janua insured them in his own name as 
goods either his owa or on trust or commis- 
Bion. On the 7th January Ohatterbhuj 
came to demand the goods and was told by 
Jethabhai that he could have them on pay- 
ing the clearing charges and Rs, 20,000 
which had been advanced on them. On 
the 16thJanuary Jethabhai instructed his 
Solicitor to makea formal demand forre pay- 
ment of the money advanced, but before 
this was done Mr. Jamietram, on behalf of 
Keasarbai, demanded delivery of the goods 
advanced, to which Jethabhai's Solicitors 
set up the pledge. 

The story on behalf of Kessarbai is very 
different. According to her and her witnes- 
Bes, on the discovery of Odhavji's action, 
she decided to take the Bill of Lading into 
her possession, aad on the morning of the 
5th January, Keshavlal was sent to Jetha- 
bhai to ask for the document. Jethabhai 
asked the reason; he was told that the fear 
was last Odhavji should take the goods, 
Hesaid this would be obviated by ware- 
housing the goods, 4nd he would come over 
to get Kessarbhai’s consent. He came over; 
there wasa discussion between Kessarbai 


‘and Jetnabhai ab to Odbavji'a misdoings. 


It was arrbnged that Jethabhai should sac- 
company Topshbai and Keshavlal to the 
Solicitors. Kessarbai consented to Jetha- 
bhai'e suggestion that the goods should be 
warehoused and was told she would have 
to sign & paper, which she sgid she would 
only do after consulting her brother; 
Keshavlal and Jethabhai then went to 
Jethabhai's office, where he handed to 
Keshavlal a typewritten document in Eng- 
lish, unstamped, written on a half sheet of 
foolecap, on which Keshavlal recognised the 
words warehouse hond. He underatood the 
gooda were to be qarehoused in a Port Trust 
wareRouse. He came back with the docu- 
ment, showed it to Ohatterbhuj, and Kes? 
garbai, after showing it to Topanbai, sign- 
edit. Topanbai and Keshavlal then went 
to Jethabhai'a offipe and handed him the 
document. The three then went on to the 
Solicitors, first Mr. Jamietram then to Mr. 
Dastur. They agree that while at Mr. 
Dastur's Jathabhaileft the room for setime, | 
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They say they left Mr. Dastur's office about 
40. There never was a promissory note. 
Keshavlal never received any cheque or 
endorsed one. 

Thennext day, the 6th January, Jetha- 
bhai sent for Keshavlal about 1-0 o'clock. 
Topanbai had left Bombay to visit a sick 
relative. Jethabhai said that the English 
bond was lost and there must be another, 
He gave Keshavlal a paper of the size of a. 
half page of foolscap and dictated to him. 
He affixed astamp at the foot of the docu- 
ment and asked Keshavlal to obtain Kes- 
sarbai’s signature. There was a blank 
space between the end of the writing and 
the stamp, which Jethabhai said was for 
inscribing the terms and conditions of the 
warehouse bond. Keshavlal took the docu- 
ment to Kessarbai, who signed it. She says 
that the paper was longer than Ex. A, 
which is the document of pledge. There. 
was a little writing at the top; the lower 
part was blank. After Kessarbai had sign- 
ed the document Keshavlal added the 
words, "Khatau, Ludha & Oo,” and “widow 
of Karsanda»” above and below the signa- 
ture, and in Chatterbhuj’s presence made 
a copy of the wording, which is produced. 
It isdated the 5th January, 1922, which 
Keshavial says was the date dictated to 

i as the original by Jethabhai, As 
translated the document runs:— 

“To Thakar Jethabhai Jivan. 

"To wit. Whatis tobe written is as fol- 


lows: As regards the bond ‘which you had : 


caused to be written in respect Of keeping 
four cases of saffron in the warehouse fora 
eriod of three mothe, the same has been 
ost. Therefore, you, having got four cases 
of saffron passed in your name have kept 
the same in your godown. We will take 
delivery of the said goods after paying to 
you the amount due to your billexpenses. 
The space which has been kept blank 
hereunder has been kept for writing the 
terms of the bond ." 

Ohatterbhuj, not Keshavlal, took the docu- 
ment back to Jethabhai. It then struck 
Keshavlal that he might, as well have the 
goods cleared end take them into the firm's 
possession. He sent Chatterbhuj the same 
day, with the amount of the duty, to ask 
for delivery from Jethabhai, He was told 
by Jethabbai to come the next day, as the 
accounts were not made up. He wenton 
the 7th and reeeived the same answer. 
Eventually Odhavji and Kessarbai joined 
forces}; and on the 17th January Mr. 
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Jamietram, Odhavji, Keshavlal and Chat- 
terbhuj went to Jethabhai's office to 
demand the goods. They could not see 
Jethabhai: they did see his clerk Desar. 
Mr. Jamietram says he asked for the goods 
and was told the accounts would be made 
up andthe goods delivered that evening. 
He was not told that money had been 
advanced on the goods. The respective 
suits were begun shortly after. 

Thus it will be ssen that there isa direct 
conflict of testimony between the parties, 
The document of pledge (Ex. A) relied 
on by the defendant, bears Kessarbai's 
admitted signature, and their Lordships are 
ofopinion that the burden is laid upon 
Kessarbai in the first instance to displace 
the inference that natural arises from 
this material fact. The trialJudge came 
to the conclusion, after seeing all the 
witnesses, that the story of the plaintiff's 
witnesses was true, and it appears to their 
Lordships that there was not sufficient, 
ground to warrant the Appellate Tribunal 
coming to a contrary conclusion, The 
learned Ohief Justice in the Appellate 
Oourt discovered a conclusive fact in the 
endorsements upon the cheque for Rs. 2u,000 
said to have been handed to Keshavlal 
against the alleged promissory note. On 
comparing the endorsements with admitted 
signatures of Keshavlal, the Chief Justice 
feltno doubt that the endorsements were 
genuine. Feeling certain, therefore, that 
it was Keshavlal who cashed the cheque, 
he came to the conclusion that Kessarbai's 
Story was false. 

If their Lordships were able to reach the 
same degree of certainty as to the genuine- 
ness of these endorsements from the 
materials before the Oourt, they would 
agree with the Appellate Oourt. There is 
no room for an honest difference of opinion 
between Jethabhai and Kessarbai on the 
form of the document when signed by Kas- 
sarbai. Hither it had a blank or it had not. 
Kessarbai'sstory would have to be rejectedif 
the evidenceof Keshavlal were destroyed on 
this material point. But their Lordships are 
unable to come,to the same conclusion as the 
members of the Appellate Court. They 
would have thought it unsatisfactory and 
dangerous in any event to stake a decision 
in such a case as this on the correst 
determination of the. genuineness of a 
signature by mere comparison with &dmit- 
ted sigrfatures, especially without the aid in 
evidénce of microscopic enlargements or 


1 


til Í. 0, 1998 


any expert advice. But their Lordships 
have also themselves carefully compared 
the endorsements with the admitted 
Bigaatures, and they are unable to feel 
the certainty which was expressed by the 
Ohief Jastice. Thesignatures appear to be 
written with different ink and possibly at 
different times, and though the purported 
Bigaature of the firm bears a close resembl- 
ance to some of the genuine examples 
produced, notably toa signature in a letter 
of authority addressed to Jethabhai himself, 
the purported signature of Keshavlal 
himself is by no means convincing. 

It isa remarkable feature of this case 
that noone was called from the Bank to 
prove the circumstances in which the bearer 
cheque was paid over the counter, and the 
endorsements of the payes and of Keshavlal 
placed upon it, or even to say that no one 
ia the Bank recollected the circumstances. 
The cheque is for a large amount; it is one 
of 13 entries of payments made on that day 
by the Bank as appearing in their day 
book, which appears to represent the whole 
of the payments for the day and amounts to 
Ra. 35,292. The book appears to record the 
‘number of the 21 notes in which the sum 
was paid; the initials of the paying olerk 
of the Bank are on the cheque. A Bank 
official was called, but only an accountant 
clerk, to produce the books, who knew 
nothing of the relevant facts. Their 
Lordships are unable to accept the view 
that the case must be decided in favour of 
Jethabhai on the ground thatthe cheque 
was undoubtedly cashed by Keshavlal. 

Nor can their Lordships adopt the view 
that the probabilities are such as to estab- 
lish the truth of Jethabhi's story. On the 
contrary, there are features of the case 
which suggest graye doubts as to the truth 
of the allegation of pledge. Kessarbai 
appears to have had no sufficient motive 
for borrowing such a large sum as 
Rs. 20,000. There is no evidence that 
Odhavji's drawings had put the firm in 
financial difficulties; there were other 
liquid resources available to her; and 
though undoubtedly she was anxious lest 
Odhavji should lay his hand on the cases of 
satiron, there were other afid simpler ways 
than a loan of placing them ont of his 
control once the goods were paid for and 
cleared, In fact, the transaction as alleged 
interfered, for the time at least, with 
deliveries under a profitable contract. It 


is further signifeant that, on Jethabhai'g 
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own statement, within 48 hours Kessarbai 
had changed her mind and had claimed 
delivery of the goods. But apart from 
general considerations, the details of the 
transaction as narrated by Jethabhai and his 
witnesses arouse suspicion. It is a very 
material fact that the document is written 
on à piece of paper the upper edge of which 
has been cut by scissors, and that the 
writing appears to be close at the beginning 
and to expand towards the end, the 
characteristic signs of a document written 
above an existing signature. Jethabhai, 
according to his story, returned to his 
office about 3-0, sent at once for Keshavlal, 
who despatched a note that he would be 
with him at a time which would not be 
later than 4-0; yet having all the means 
in his office of preparing the written docu- 
ment which he was anxious fo secure, he 
waited to have it prepared till Ohunilal’s 
accidental arrival about 5-30. Keshavlal, in 
fact, did not arrive till after'6.30. These 
details do not cohere. A further improb- 
ability is the allegation that, on handing 
over the signed document of pledge, 
Jethabhai handed back the promissory note 
cancelled, and Keshavlal there and then 
destroyed it. That Jethabhai should not 
continue to hold the note as additional 
security seems unlikely; that Keshavlal, 
the clerk or managing clerk, should take 
upon himself to destroy it and not return 
itto his employer seems still more unlikely. 
The business book, which recorda the 
contemporaneous transaction, has obviously 
had the transaction entered after the book 
had been clesed for the day. Their 
Lordships have already, commented on the 
absence of any evidence from the Bank who 
cashed the cheque. In these circumstances 
there appears to their Lordships no suffici- 
ent groundsfor holding that the opinion of 
the trial Judge that the witnesses for 
Kessarbai were telling the trath and the 
witnesses for Jethabhai were not, was 
wrong, Their Lordships are of opinion 
that the decree of the Appellate Oourt 
should be set aside and the decree of Mr. 
Justice Crump restored, with costs here and 
below, and will himbly adwise His Majesty 
accordingly. - 

K. J. B. Decree set aside, 

Solicitors for the Appellantz— Messrs, 
T. L Wilson & Co 

Solicitors for the Reapondent;—Mesgrs, 
Franken, ford & Chester, , 
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OUDE CHIEF COURT. 
Szcoup Civiu APPBAL No 317 or 1927. 
April 4, 1228 
Present:—Mr. Justice Raza and Mr. 
Justice Nanavutty. 

RAMESHW AR—PLAINTIFF—À PPBl LANT 

versus 
Firu BISHAMBHAR NATH-SHEO 
. KUMAR AND oTHE88—DEFPFENDANTS— 
RESPONDENTS. 

Hindu Law—Joint Hindu family—Sui  agaiünet 
manager—Defendant not described as manager tm 
pluint—Decree, whether binding on family. 

The mero fact thatthe manager of a joint family 
againat whom a suit is instituted is not described in 
the plaint as manager does not show that he 1s sued 
in his personal capacity. When the circumstances 
are clear showing that a person happened to bo & 
manager of a joint family and that the property 
involved in the suit was the family property, the 
naturel and logita inference should be that the 
defendant had been sued in the capacity of a manager. 

Pirthipal Singh y. Rameshwar (1), Sheo Dulare 
Misra v. Brij Bhukhan Lal (2) and Rup Kishore v. 
Kanhaswa Lal (3), referred to. 

Appeal ageinst an order of the Sub- 
Judge, Rai Bareli, dated the 19th May, 
1927, reversing that of the Munsif, Dalmau 
. at Rai Bareli, dated the 3lst of November, 
1926. 

Mr. H.N. Misra, for the Appellant. 

Mesers. Ali Zaheer, Ganga Prasad Bajpai 
and Bisheshar Nath, for the Respondents. 


JUDGMENT.—This is an appeal from 
a decree of the Subordinate Judge, Rae 
Bareli, dated the 19th May, 1927, setting 
aside tbe decree of the Muusif, Dalmau at 
Rae Bareli, dated the 21st November, 
1926. "WE. 

The appeal arises out of.a declaratory 
suit brought by the plaintiff under the 
following circumstahces : — 

The plaintiff, Rameshar, and the defend- 
ant No. 3 Badri Prasad arereal brothers. The 
defendants Nos. Land 2have a firm called firm 
Bighambhar Nath Bheo Kumar at Oawn- 
pore. They (defendants Nos. 1 and 2) obtain- 
ed a decree against Badri Prasad, defend- 
ant No. 3, on the basis of & pro-note ex- 
eouted by the latter on the 17th Septem- 
ber,1923. In execution of that decree, 
they attached the house fn dispute which 
belongs to aie Prasad end his brojher 
Rameshar jointly. Rameshar filed an objec- 
tion which was dismissed by the Oourt 
executing, the decree. Rameshar then 
brought the present suit for & declaration 
that he hada half shar@in the house in 
dispute and bis share was not lisble to 
attachment and dale in execution of the 
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simple money decree which the defend- 
ants Nos.l and 2 had obtained against 
the defendant No. 3 on the 5th August, 
1924 

The house in suit was sold in execution 
of the decrae. It was purchased by the 
defendant No. 4. 

The suit was resisted by the defendanta 
Nos. 1 and 2, the deoree-bolders and the 
defendant No. the auction-purchaser. 

Though the first Court found that Badri 
Prasad and Rameshar were living jointly. 
and the pronote debt was applied in 
payment of the debt of the joint family 
business; buthe held that the entire house 
wag not liable to attachment and sale in 
execution of the decree, as the decree was 
not passed against the defendant No. 3, 
as the representative of the joint family. 
He, therefore, decreed the plaintifi'a claim. 

The defendants Nos. 1, 2 and 4 appealed 
and their appeal was allowed by the 
learned Subordinate Judge who disagreed 
with the finding of thelearned Munsif that 
the decree was passed against the defend- 
ant No. 3 inhis personal capacity simply. 
He found that the two brothers were 
living jointly, that they were joint owners. 
of the firm called Gejadhar Prasad-Badri 
Prasad, that tbe debt for which the pro-, 
note was executed by Badri Prasad was, 
applied in paymentofthe debt due from, 
the joint firm, that Badri Prasad had 
executed the pro-note as the head and 
manager of the joint family and that he. 
had been sued in his representative CBpa-, 
city. He was of opinion that the mere. 
fact, that the defendant No. 3 Badri 
Prasad was not described in the plaint. 
as manager, did not show that be was 
gued in his personal capacity simply, 

The plaintiff (Rameshar) has now come. 
to this Oourt in second appeal. 

We think there is no substance in this. 
appeal, 

Having regard to all the facts and circum- 
stances of the case we are of opinion. 
that the findings of the learned Subordi- 
nate Judgeare quite correc. and must be 
accepted by this Court. The learned Sub-. 
ordinate Judge has considered all the 
circumstances very carefully and has. 
arrived at a correot conclusion. As pointed 
ont in the case of Pirthipal Singh v Rame- , 
shwar (1) wherethe circumstances of the. 
case are clear showing that a person sued 

(1) 99 Ind, Oas, 164; 20, W. N. 954; A. IR, 1927 

te . 
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happenad to be a managerof a joint family 
and that the property involved in the suit was 
the family property, the natural and legiti- 
mate inference to be drawn should be that 
the defendant had been sued in the capa- 
city of the manager. It is not necessary 
that the plaintiff should state in distinct 
terms that he is suing as manager or that 
the defendant is being sued as manager. 
We may also refer to the rulingsin Sheo 
Dulare Misra v. Brij Bhukhan Lal (2) and 
Rup Kishore v. Kanhaiya Lal (3) on this 
point. The decree in question has been 
rightly held to be binding on the plaint- 
iff and his brother Badri Prasad. Though 
no property was involved in the suit in 
which the decree was passed against Badri 
Prasad, defendant No. 3 on the 5th August, 
1924, but the fact remains that the debt 
for which the decree was passed had been 
contracted by Badri Prasad as the head 
and manager of the joint family for family 
necessity and family purposes. The defend- 
ants Nos. 1 and 2 (decree-holders) are 
entitled to realise the debt from the joint 
family property. 

In our opinion no case has been made 
out to disturb the judgment of the learn- 
ed Subordinate Judge. Hence we dismiss 
the appeal with costs The decree of the 
lower Appellate Court is confirmed in all 
respects, 


G.E Appeal dismissed. 

(2) 25 Ind. Oas. 849; 1 O. L. J. 456. 

(3) 74 Ind. Oas. 563; 100 L J.111; A.I. R, 1923 
Oudh 227; 26 O. O. 260; 9 O. & A. L, R. 384. 





LAHORE HIGH COURT. 
FULL BENCH. 
First Orvin ApPRAL No. 2569 or 1922. 
April 2, 1928. 

Present:—Sir Shadi Lal, Kr., Ohief Justice, 
Mr. Justice Broadway, Mr. Justice Harrison, 
Mr. Justice Tek Ohand and Mr. 
Justice Dalip Singh. 

KHAN GUL AND ANOTEHER—DEFENDANTS — 
APPELLANTS 


VETEUS 
LAKHA SINGH AND ANOTBER— PLAINTIFFS 
—FB-PONDENTS. 

Evidence Act (I of 1872), 8, 115—Contract Act (IX 
of 1872), s. 11—Specific. Relief Act (I of 1877), 
88, 89, LI—Contract by minor—False representation 
as to age—Estoppel—Restitutton—Construction of 
Statutes—Principles— Person’, meaning of. 

Held, by the Full Benoh.—A  minor,, who, by 
falsely  reprégenting bimselt te be a mejor, has 
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induced a person to enter into a contract, is not 
estopped from pleading his minomty to avoid the 
contrast. |p. 178, col. 1; p 180, col. 2; p. 163, col. 2; p. 
193, col. 2.] 

Held, Per Shadi Lal, C. J. and Broadway, Dalip 
Singh and Tek Chand, JJ. (Harrison, J, dissenting.) 
—A party who, when a minor has enterea into a 
contract by means of false representation as to his 
age, whether he be defendant or plaintiff ina sub- 
sequent litigation may, in equity, be required to 
return the benefit he has received from the contraot, 
[p. 178, col. 1; p 183, col. 2; p 193, col 2.] 

Per Harrison, J —A minor who has entered into a 
contiact by means of a false representation as to 
his age cannot be compelled to make restitution 
where the result of his misiepresentation has been 
ps passing of money a8 opposed to goods. [p. 183, 
col 2. 

Wasinda Ram v. Sita Ram (1), overruled. 

Ganesh Lala v. Bapu (2), Dadasaheb Dasrathrao v. 
Bar Nahant (3) and Jasra; Bastvnal v. Sadashiv 
Mahadev (4), dissented from. . 

Levene v, Brougham (t)  Vaikuntarama Pillai v. 
Athimoolam Chettiar (15), Jagar Nath Singh v. Lalta 
Prasad (16), Ganganand Singhv Rameshwar Singh 
(17) and Kapura v. Arjan Singh (27), followed. 

Mahomed Syedol Arvfin v. Yeoh Oor Gark (10) and 
other casen, een to . 

The woid ‘person’ in 8.115 of the Evide 
includes minors. [p. 179, col. 1.] oar 

It is a well-established principle that, where a 
general intention is expressed by the Legislature 
and also a paruicalar intention, which is incom- 
patible with the general one, the particular intention is 
considered an exception to the general one. This 
rule applies whether the general and special pro- 
visions are contained in the same Statute or differ- 
ent Statutes [tbid.] 

Wherever there is a particular enactment and a 
general enactment and the latter, taken at its most 
comprehensive sense, would overrule the former, the 
particular Statute must be operative. |p. 191, col. 1. 

Where a particular act is declared to be voi 
and unlawful by Statute, a party cannot by repre- 
sentation, any mbre than by other means, raise 
against him an estoppel so asto create a state of 
things, which he is under a legal disability from 
creating. [p. 191, col. 2.] 

First appeal from a decree of the Senior 
Sub-Judge, Lyallpur, dated the 31st July, 
1922, ] 

ORDER OF REFERENCE TOA 
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the consent of the defendants, that the plaint- 
ifs hac paid Re. 5,500 out of the Rs. 9,500 
to Muhammad Hussain and were prepared 
to pay the balance. Defendant No. 1 had 
refused to deliver possession of the pro- 
perty and the plaintiffs prayed that posses- 
sion of the property sold might be delivered 
to them, or, in the alternative, that a decree 
for Rs. 17,500 the consideration money, to- 

- gether with interest or damages arising 
from breach of contract at the rate of one 
per cent. per mensem, amounting to 
Rs. 1,050, 4. e., for Re. 19,000 in all, might be 
passed against the other property of de- 

* fendant No. 1, 

Defendant No.1 pleaded minority. De- 
fendant No. 2, wife of defendant No. 1, 
pleaded minority of defendant No. 1, and 
also pleaded a prior gift by defendant No, 
1. The trial Oourt decreed the suitfor pos- 
session holding that defendant No. 1 had 
made a false representation that he was of 
full age to the plaintifís and was, therefore, 
estopped from raising the plea of minority, 
fellowing the authority of Wasinda Ramv 
Sita Ram (1), It also held that the con- 
sideration had been duly discharged by pay- 
ment of Rs. 8,000 in cash and by substitution 
of the promissory note in favour of the de- 
fendant by one in favour of Muhammad 

' Hussain and that Muhammah Hussain had 
realized Rs. 5,500 out of this sum from 
the plaintiffs. It also held that the gift to 
the wife was of no effect and wus void ab 
initio, Defendants have appealed. 

Their Counsel has urged that the facts do 
not show that the plaintiffs were in any way 
deceived by any representgtion “made by 
defendant No.1. He relies on the evidence 
of Fakir Muhammmd (P. W. No. 3) who 
states that Lakha Singh, one of the 

* plaintiffs, had told the defendant that he 
(defendant) should state his age to be 19 at 
the time of registration. There can be no 
doubt that the defendant stated his age to 
be 19 at the time of registration, Except 
the evidence of Fakir Muhammad there ig 
no evidence to show us that the plaintiffs 
knew or were in a position to know what 
the age of the defendant was. The defend- 
ant had previously executed other mort- 

‘agesand deeds of gift in which he had 
represented himself to be 19. In one case 
he had obtained a medical certificate show- 
ing that he was over 19 years of age. He 
admits that he stated befere the Sub Regis. 


i "E Ind, Oam 303; 1 Lah, $85; 51 P, W, R, 
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trar that he was 19 years of age because his 
cousin Muhammad Hussain had asked him 
to give his age as 19 years. We have no 
reason to suppose that the plaintiffs knew 
that this representation was false and we 
do not accept the evidence of Fakir Muham- 
mad, 

The question that arises then is whether 
a minor is estopped from pleading minority 
when he has made a false representation as 
to his age. Wasinda Ram v. Sita Ram (1) 
is undoubtedly an authority for the pro- 
position that he is soestopped. This ruling 
followed a Bombay ruling reported in Ga- 
nesh Lala v. Bapu (2), and the Bombay 
High Court has since followed that ruling 
in Dadasaheb Dasrathrao v. Bai Nahani (2), 
and in Jasraj Bastimal v. Sadashiv Maha- 
dev (4). On the other hand, the Oalcutta 
High Oourt in Dhurmo Dass Ghose v. Brah- 
mo Dutt (5) and. Brahmo Dutt v. Dharmo 
Das Ghose (6), which is thesame case in ap- 
peal, held that s. 115, Evidence Act, did 
not apply to minors. The case went before 
the Privy Council and is reported as Mohori 
Bibee v. Dharmodass Ghose (7), but the 
Privy Council expressly did not decide this 
point. In Levene v. Brougham (8) the . 
Oourt of Appeal in England held that there 
could be no estoppel in such a case. It 
has been contended before us that s. 115, 
Evidence Act, governs the matter and the 
word “ person " in it is wide enough to in- 
clude minors, I find it difficult to follow 
this argume it because it seems to me that 
inevery honest dealing with a minor there is 
presumably a representation, expressed or 
implied, on the part of the minor that he: is. 
competent to contract. Therefore, if the 
doctrine of estoppel could be applied to the 
ease of minors there would hardly be a case 
in which the doctrine would not apply and 
the protection given by the law to minors 
would practically be done away with. Pur- 
ther, I am unable to see how the force of a 


‘Statute can be avoided by what after all is 


a law of procedure, namely, estoppel. For 
these reasons I am quite clear that there can 


(2) 21 B. 198; 11 Ind. Dec. (N. 8.) 135. 

e 41 Ind Cas. 180; 41 B: 480; 19 Bom. L, R. 561, 

4 . Oas. 457; 46 B. 137; 23 Bom. LR. 975: 

A. L R. 1923 Bom. ?69. i Prou oy 
(5) 25 O. 616; 2 O. W. N. 330; 13 Ind. Deo, (N. s.) 


© 26 C, 381; 3 O. W.N. 468; 13 Ind. Dec, (x. &) 


846. 
7) 30 O. 539; 30L A. 114; 7 O. W.N. 44: 

LA 421; 8 Bar. P, O. J. 374 (P. a). "Eun 
(8) (1909) 26 T, L, R. 205; 83.8, J, 242, 
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be no estoppel in such a case, but owing to 
the existence of the Division Bench ruling of 
this Court and the importance of the matter, 
I would prefer to refer the question to a 
Full Bench. Counsel dor the appellants 
has cited Leslie Ltd. v. Sheill(9) and 
Mahomed Syedol Ariffin v. Yeoh Oot Gark 
(10). The latter ruling isa Privy Council 
ruling in an appeal from the Strait Settle- 
ments in which their Lordships approved of 
the doctrine laid down in Leslie Ltd. v. 
Sheill (9j. Atfirat I was of opinion that 
this question was covered by the Privy 
Oouncil ruling and that, therefore, there 
was no need to refer the matter toa Full 
Beneh, but on carefully examining Leslie 
Ltd v.Sheill (9) I find that the question of 
estoppel was not decided in that case. "That 
question was decided in the Court of Appeal 
in Levene v. Brougham (8) and was only 
referred to in Leslie Ltd. v. Sheil (9). The 
question there was whether a suit would 
lie for money received by a minor where 
the contract for loan failed on the ground 
of being void by Statute. The ruling of 
the Privy Council in Mahomed Syedol Arif. 
fin v. Yeoh Ooi Gark (10) further is obiter 
on the point and, therefore, though entitled 
to great respect, is not absolutely binding 
on us. I, therefore, consider that the ques- 
tion whether & minor who bas made a false 
representation as to his age i8 estopped from 
pleading his minority should be referred to 
& Full Bench for decision. 

The next point arising in this case is also 
a difficult one. As explained above the 
plaintiffs had pleaded in the alternative 
that they should get a decree for Rs. 17,500 
with interest or damages. Oounsel for the 
appellants has $contended on the authority 
of Leslie Ltd. v. Sheill (8), that in such a 
case there could be no restitution by the 
minor. On considering Leslie Ltd. v. 
Sheill (9) I am definitely of opinion that in 
spite of the doubt expressed as to the cor- 
rectness of Bristow v. Eastman (11) in that 
case the case itself did not decide that 
Cowern v. Nield (12) was wrongly decided. 
That case is directly in point, whereas Leslie 


e 
(9) (1914) 3 K. B. 607; 83 L. J. K. B. 1145; 111 L, T. 
106; 58 S. J. 458; 30 T. L. R. 460. 

10) 380 Ind Cas. 401; 431. A. 256; (1910) 9A. O. 
575; 210. W. N, 287, (1917) M. W., N. 102), 19 Bom, 
Le R. 157; 86 L. J. P. O. 15; 115 D. T. 564; $3 T.L. R. 

8 


678 (P. 03, 
(D) (#7 4) 1 Esp. 172; 5 R. R. 728; Peake 201; 170 


(8 (1918) 2 K. B, 410; 81 L. J, K. B, 865; 10861, T. 
pet; 68 8. J, 502; 28 T, L, R. 493, * 
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Ltd. v. Sheill (9) is not directly in point 
because, as pointed out in Leslie Lid. v- 
Sheill (9), the jurisdiction in equity to force 
the minor to make restitution was never 
clearly defined and all that Leslie Ltd. v. 
Sheill (9) held was that the jurisdiction 
did not extend tore-payment as distingu- 
ished from restitution. On general princi- 
ples of justice it would seem to me monst- 
rous thatthe minor should be able both 
to retain the property and the benefit which 
he derived by making falee representations 
to parties as to his capacity to deal with 
the property. I would, therefore, be inclin- 
ed to hold that there is jurisdiction in the 
Court to compel the minor to make restitus 
tion. It has been contended before us that 
the position alters when the minor is plainta 
iff or defendant. I am quite unable to 
accede to this argument which is, moreover, 
not borne out by any authority cited to us, 
It seems to methat where a minor is plainte 
iffor defendant all that the Courtin effect 
orders is, that it refuses to allow a certain 
plea to prevail except upon terms. If such 
a jurisdiction exists it seems to me wholly 
immaterial whether the minor is plaintiff or 
defendant and it would certainly be ex- 
tremely anomalous that such a question 
should rest on the relative position of the 
parties as plaintiff and defendant. The 
question, however, is by no means fred 
from difficulty and undoubtedly there are 
expressions in „Leslie Ltd. v. Sheill (9), 
which would tend to show that their Lord- 
shipsin that aase disapproved of certain 
previous cases taking the more equitable 
view, ifI may so call it, and I, therefore, 
think in view of the importance of the 
question that this matter algo should be 
referred to the Full Bench. The question 
would be whether a party who, when & 
minor, has entered into a contract by means 
of a false representation as to his age, can, 
whetherhe be defendant or plaintiff, in a 
subsequent litigation, refuse to perform the 
contract and at the same time retain the 
benefit he may have derived therefrom, 

If the Fall Beneh hold that the minor is 
bound to make restitution it will be for the” 
Division Bench to decide on the evidence 
how much is due. 6 

Harrison, J.—I am also of opinion 
that the two guestfong should be referred to 
a Full Bench. At present] am inclined to 
think that it is impossible to escape from 
the logical result of holding that the econ- 

tract is void, however dsplorable that result 
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may be. Thesuit is basedon a contract 
and by no process of mental gymnastics can 
it, in my opinion, be converted into any- 
thing else. As I understand Cowern v. Nield 
(12) the reasoning is somewhat as follows : 
The contract being void has no existence 
and no reality. No action can, therefore, 
result from or be based upon it, but the 
tort which gaverise to and brought about 
the contract may possibly be treated as the 
true foundation of the action. If the con- 
tract, however, bevoid the only reality in the 
tort is the fact that itis the origin or cause 
of that void contract, for it is only because 
of its subsequent history or development 
that ao action can be based upon it. True 
as itis that had there been no tort there 
would have been no contract. It is equally 
true thet had there been no contract there 
would have been no tort, in the sense that 
there would have been no actionable wrong 
but merely an infructuous attempt to de- 
ceive. Itappears to me to be impossible to 
separate the two chapters in the incident 
and to give reality to the embryo while 
denying it tò the child into which the 
embryo develops. 

Sir Sheikh Abdul Qadir, Kt., and Mr. D.C. 
Ralli, for the Appellants. ; 

Dr. Nand Lal, for the Respondents. 

OPINION. : 

Shadi Lal, C. J.—The questions, 
which have been formulated for decision 
by the Fall Bench, are in these terms: 

(1) Whether a minor, whó, by falsely re- 
presenting himself to be a major, has induc- 
ed a person to enter into a contract, 18 es- 
topped from pleading his minority to avoid 
the contract. . 

(2) Whether a party, who, when a minor, 
has entered into a contract by means of a 
falso representation as to his age, can, whether 
he be defendant or plaintiff in a subsequent 
litigation, refuse to perform the contract 
and at the same time retain the benefit he 
mey have derived thereform. 

As regards the minor's capacity to enter 
into a contract, there was some uncertainty 
prior to 1903 ag to whether a minor's con- 

-tract was void or voidable. But all 
doubt on the subject has been dispelled 
by the, jadgment of their Lordships 
of the Privy Oouncil in Mohori Bibee v. 
Dharmodass Ghose (7), which declares that a 
person who by reason of infancy is, as laid 
down by s. 11, 'Oontract Act, incompetent 
to contract, cannot m&ke a contract within 
tha meaning of the Act, The transaction 
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entered into by such person is absolutely 
void and cannot be recognized by law. 

The question arises whether an infant is 
precluded by the rule of estoppel from 
showing the invalidity of a transaction of 
this description. Now, the doctrine ,of 
estoppel is embodied in s. 115, Evidence 
Act, which runs as follows: 

“When one person has, by his declaration, 
actor cmission, intentionally caused or per- 
mitted another person to believea thing to 
be true and to act upon such belief, neither 
he nor his representative shall be allowed, 
in any suit or proceeding between himself 
andsuch person or his representative, to 
deny the truthof that thing.” 

There is a conflict of judicial opinion as 
to whether an infant comes within the 
ambit of the section; the Bombay High 
Court holding that an infant is not excepted 
by the language of the section, vide Ganesh 
Lala v. Bapu (2), Dadasaheb Dasrathrao v. 
Bai Nahani (3) and Jasraj Bastimal v. 
Sadashiv Mahadev (4); while the Oalcutta 
High Court has adopted the opposite view: 
vide, inter alia. Dhurmo Dass Ghosev. Brahmo 
Dutt (5) whichview was endorsed on appeal 


-by a Division Bench of the same Oourt in 


Brahmo Dutt v. Dharmo Das Ghose (6). In 
the latter Oalcutta case Maclean, C. J., 
sought to get over the comprehensive 
language of s. 115 by holding thatthe term 
"person" in that section applies to “one who 
is of full age and competent to enter into 
a contract.” It will be observed that the 
expression “person” is used twice in that 
section, and it is clear that, if in the first 
portion ofthe section it means a person 
gut juris, it must have the same meaning 
when used again in the same section, The 
interpretation placed upon the word 
“person” by the Calcutta High Court would, . 
no doubt, help the minorin so far as he 
would beable to repel the plea of estoppel 
when it is urged against him; but he must 
at the same time, forego the benefit accru: 
ing from the doetrine of estoppel and cannot 
invoke the.plea for his own advantage, 
If the word "person" means only & person 
competent toenter into a contract, then the 
section cannot be used to the advantage of 
the minor any more than to his detriment; 
in other words the doctrine of estoppel, as 
enacted by s. 115, must be treated as nqn- 
existent in sofaras a person under dis: 
ability is concerned. . 
That*a minor cannot set up the plea of 
estoppel as against an adult is obviously an 
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absurd result. Nowitis a cardinal rul 
governing the interpretation of Statutes 
that when the language of the Legislature 
admits of two constructions, the Court 
should not adopt a construction which 
would lead to an absurdity or obvious 
injustice, ButI do not think that there is 
any ambiguity in the term “person.” In 
construing Statutes, and, indeed, all written 
instruments, it is the duty of the Court 
to adhere to the grammatical and ordinary 
sense of the words; and the expression 
"person" when used in its ordinary sense, 
includes every person whether sui juris 
or under a contractual disability. As 
pointed out above, the same word is used 
again in s. 1lo, and there can be no doubt 
that it cannot, in that connexion, bear any 
restricted meaning. Indeed the term 
*'person" is to be found also ins, 116, which 
deals with the estoppel of a tenant as 
against his landlord, and in numerous 
other sections of the Evidence Act, e. g. 
88, 5, 8, 10, 112, 118, 122, and 138; and a 
perusal of those sections leaves no doubt 
that it is intended toinclude minors as well 
88 other persons under disability. 

I must, therefore, hold that the language 
of8, 115 is comprehensive enough to include 
& minor; and if the matter rested there, I 
would say that an infant, who hasindused 
another person to deal with him by falsely 
representing himself as of fullage, should 
not be allowed to deny the truth of his 
representation. But the rule of estoppel is 
B rule of evidence and must be read along 
with and subject to the provisions of other 
laws. Thelawof estoppel is a general law 
applicable to all persons, while the law of 
contract relating tocapacity to enter intoa 
contract is directed towards a special 
object; and it is a well-established principle 
that, where a generalintention is expressed 
bythe Legislature, and also a particular 
intention, which is incompatible with the 
general one, the particular intention is con- 
sidered an exception to the general one: 
per Best, O. J, in Churchill v. Crease (13). 
This rule applies whether the general and 
special provisions are contained in the same 
Statute or different Statates. Now, when 
thelaw of contract lays down thata minor 
shall not be liable upon a contract entered 
into by him, he should not be made liable 
upon the same contract by virtue of the 
general rule of estoppel. I donot goso far 

(13) oe 5 Bing. 177 at p. 180; 2 M, & P, 415; 7 La 
yi ie &) O, P. 63; 130 E. R, 1028. % 
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as to say that the language of s. 115 would, 
if given its full scope, render absolutely 
nugatory the law declaring the incapacity 
of a minor to make a contract; for there 
may be instances in which a contract 
though entered into with a minor, has not 
been induced by any misrepresentation 
made by him and no question of estoppel 
ean arisein such cases. There can, how-. 
ever, be no doubt that the rule of estop- 


pal would take away in many cases the 


protection which the Legislature has 
deliberately created for the benefit of the 
minors, and would make them liable on a 
transaction which has no existence in the 
eye of the law. The Oourts should struggle 
against repugnancy and should construe 
an enactment as far as possible in accord- 
ance with the terms of the other Statute 
which it does not expressly modify or 
repeal, 

Now, both the Statutes can stand to- 
gether, if we apply the general rule of 
estoppel, as enacted by 8.115, Hvidends Act, 
subject to the special law imposing disabil- 
ity upon the contractual capacity of an 
infant. This construction which recoga 
nizes an exception to the general rule, 
avoids all repugnancy and does not lead 
to any absurdity or injustice, 

It is to be observed that, so far as the. 
English Law is concerned, there is no 
authority for the proposition that a cons 
tract, which is void under the Statute on the 
ground of infaficy, can be enforced simply 
because # has been entered intoon the faith 
of & false représentation as to age which 
the minoris precludedefrom denying. In 
the cassof Levene v. Brougham (8) the 
plea of estoppel was raised against the 
minor but was rejected by the Court of 
Appeal, It must be remembered that, as 
observed by their Lordships of the Privy 
Council in Sarat Chunder Dey v. Gopal 
Chunder Laha (14), s. 116, Evidence Act, 
has notenacted as law in India anything 
different from the law of England on the 
Subject of estoppel; and the English deci- 
sions are therefore, relevant tothe discussion 
of tht subject before us. In India the. 
rule against the application of the doctrine 
of eatoppel to a contract void on the ground 
of infancy has been adopted, not'only by 
the Caleutta High +Oourt but also by the 
High Courts at Madras, Allahabad 
and Patna; Vide Vaikuntarama Pillai 


(14) 30 0,208; 191. A 703; 0 Sar, P, C.J. 924; 19 
Ind, Dec, (Na) 201 (P. O), x: 
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v. Athimoolam Chettiar (15), Jagar Nath 
Singh v. Lalta Prasad (16) and Ganganand 
Singh v. Rameshwar Singh (17). A Division 
Bench of the Lahore High Court has, how- 
ever, favoured the view taken by the 
Bombay High Court in Wasinda Ram v. 
Sita Ram (1). Iam not aware of any judg- 
ment of the Privy Oouncil which gives 
expression tothe considered view of their 
Lordships on the subject. In the case of 
Mohori Bibee v. Dharmodass Ghose (7), 
which wasan appeal from the judgment 
of the Caleutta High Oourt in Brahmo Dutt 
v. Dharmo Das Ghose (6) their Lordships 
refrained from expressing their opinion 
and disposed of the question by mak- 
ing the following observations: “The 
Courts below seem to have decided 
that this section (8. 115) does not apply to 
infants; but their Lordships do not think 
it necessary to deal with that question now. 
They consider it clear that the section does 
not apply to a case like the present, where 
the statement relied upon is made to a per- 
son who knows the real facts and is not 
misled by the untrue statement." 

Nor is thereanything in the judgment in 
Mahomed Syedol Arifin v. Yeoh Ooi Gark 
(10), which can be treated even as an 
obiter dictum on the subject of estoppel. 
That case was heard by the Privy Council on 
an appeal from the Supreme Oourt of the 
Straits Settlement and dealt with the Straits 
Settlements Ordinance (III ef 18. 3), which 
is in similar terms to the Indian Kvidence 
Act. It was sought to establish the liabil- 
ity of the infant fordamages on the ground 
of a fraudulent statement, but their 
Lordships held that no fraud had , been 
established. Itis clear that no case of 
estoppel was eitherset up or decided in 
thet case, 


It wil be seen from the foregoing dis- 
cussion that not only the English Law, but 
also the balance of the judicial authority in 
India, is decidedly in favour of the rule 
that, where an infant has induced a person 
to contract with him by means oí a false 
representation that he was of full age, he is 
not estopped from pleading his infancy in 
avoidance of the contract, and, though s, 115, 
Evidence’ Act is general in its terms, 1 


15) 23Ind, Cas. 790; 38M? 1071; 96 M. L. J. 
5 8 Lond Ind, Ces, 663; 31 A. 2l; A. W. N. (1908) 267; 
1) TO? ea. Oas, 440; 6 Pat, 388; A, I, A, 1027 Pat, 
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consider for the reasons, which I have al- 
ready given, that it must be read subject to 
the provisions of the Contract Act, declaring 
a transaction entered into by a minor to be 
void. My answer to the first question re- 
ferred to us is, therefore, in the negative, 

Coming now to the second question, I 
am clear that when a contraet has been 
induced by a false representation made by 
an infant as to his age, he is liable neither 
~on the contract nor in tort, if the tort is 
directly connected with the contract and 
is the means of effecting it and parcel of the 
same transaction: Liverpool Adelphi Loan 
Association v. Fairhurst (18). It is true 
that infancy does not constitute a valid 
defence to an action on tort, but the tort, 
which can sustain an action for damages 
must be independent of the contract and 
must not be another name for the breach of 
the contract. No person can evade the law 
conferring immunity upon an infant from 
performing a contractual obligation by 
converting the contract into a tort for the 
purpose of charging the infant. As observed 
by Byles, J., in Burnard v Haggis (19) “one 
cannot make an infant liable for the breach 
of acontract by changing the form of action 
to one ex delicto." 

The Court has to look at the substance, 
and not at the form, of the action; and if 
it finds that the action is in reality an 
action ex contractu but disguised as an 
action ex delicto, it would decline to en- 
force the claim. Indeed, it has been re- 
peatedly held in England that when an 
infant has induced a person to contract 
with him by making a false statement that 
he was of full age, the infant is not answer- 
able either for the breach of the contract 
or for damages arising from the tort 
committed by him. 

Buta false repreeentation by an infant 
that he was of full age gives rise to an 
equitable liability. The Court, while re- 
lieving him from the consequences of the 
contract may in the exercise ofita equitable 
jurisdiction, restore the parties to the 
position which they occupied before the 
date of the contract. If the infant is in 
possession of any property which he has 
obtained by fraud, hecan be compelled to 


a DNE 422; 98 R. R. 778; 20. L. R. 51% 
L.J. Ex. 163, 18 Jur. 191; 2 W.R. 233; 156 E. R. 
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vestore Ib to ita former owner, The matter 
is, however, debateable: if the benefit requir- 
ed by him consists of money which is not 
sar-marked,has the Courtof Bquity authority 
to make him liable for the payment, to the 
defrauded person, ofa sum equal to the 
amount of which the latter has heen depriv- 
ed by the former? The equitable jurisdic- 
tion is founded upon the desire of the 
Oourt to do justice to both the parties by 
restoring them to the status quo ante, and 
there is no real difference between restoring 
the property and refunding the money, 
except that the preperty can be identified 
but cash cannot be traced. 

The doctrine of restitution finds expres- 
sion in s. 41, Specific Relief Act. Sup- 
pose, A, an infant, executes an instrument 
of mortgage in favour of Bfor Rs. 1,000 
borrowed by A by making a false repre- 
sentation as tohisage. This instrument 
is void. and s. 39, which expressly applies, 
not only to a voidable but also to a void 
instrument allows A to move the Court to 
adjudge it to be void and order it to be 
delivered up and cancelled. Then comes 
s. 41, by which it is provided that on 
adjudging the cancellation of the instru- 
ment the Court may require A, to whom 
such relief is granted, to make any com- 
pensation to B which justice may require. 
It is beyond question that under this 
section the Oourt has the discretion to 
impose terms upon A and to compel him to 
pay Rs. 1,000 as compensation to B. The 
Statute nowhere says that pecuniary com- 
pensation should not be allowed, when the 
award thereof would be tantamount to a 
re-payment of the monev borrowed en the 
strength of avoid transaction. 

Indeed, the Courts in India have ordered 
the minor to refund the money received by 
him before allowing him to recover the pro- 
perty sold or mortgaged to the other party. 

In Jagar Nath Singh v. Lalta Prasad 
(16) the minor, who, by making fraudulent 
representation as to his age,had induced 
the defendant to purchase property from 
him, was held liable in equity to restore 
to the purchaser the benefit he had obtained 
before he could recover pbssession of the 
property sold. The same rule was followed 
in Balak Ram v. Dadu (20), where the 
plaintiff was directed to refund the pur- 
chase-money as a condition precedent to 


(20) 7 Ind. Cas.1000; 76 P H. 1910; 112P. W. R. 
1910; 98 P. L; R. 1910, : : 
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his obtaining possession of the property: 
In Saral Chand Mitter v. Mohan Bibi (21) 
the minor was required to refund the money 
borrowed by him on the foot of a mort- 
gage. 

It is true that in the case of Mohori 
Bibee v. Dharmodass Ghose (T) restitution was 
not allowed, but the party, who had lent 
the money tothe minor, was aware of the 
minority; and their Lordships of the Privy 
Council, while recognizing that s. 41. does 
give a discretion to the Court, did not see 
any reason for interfering with the dissretion 
of the lower Courts which, on the facts of 
the case, had declined to direct the return of 
the money. 

There are some English cases in which 
an infant repudiating a transaction was 
held liable in equity to return the benefit he 
had obtained by reason of his fraud. In 
In re King, Ex parte Unity Joint 
Stock Mutual Banking Association (22), a 
person, who had lent money to an infant on 
the faith of a fraudulent representation as to 
age, was held entitled to prove in his 
bankruptcy. Lord Justice Knight Bruce, 
while deciding that in equity the liability of 
the borrower had been established, made 
the following pertinent observations: 
“The question is, whether in the view of a 
Court of Equity, according to the sense of 
decisions not now to be disputed, he has 
made himself liable to pay the debt, what- 
ever his liability or non-liability at law, 
In my opinion we are compelled to say that 
he has.” , 

Cowern v. Naeld (12) was a case in which 
it was decided that an infant trader, who 
had entered into acontract for the sale of 
goods and failed to deliver them after 
receiving their price, was not liable on 
the contract, but that "if the plaintiff 
prove that the defendant obtained Tis 
money by fraud, the action can be maine 
tained.” 

The Ceurt of Appeal accordingly ordered 
a new trial in order that the plaintiff may 
have an opportunity of proving, if he 
can, that his money was obtained from him 
by the defendant ‘by fraud.". 

In Stocks v. Wilson (23) an infant, whe’ 
had obtained furniture from the plaintiff 


(21) 25 0. 371; 2 O. W.N. 18 & 201; 18 Ind. Dec. 


(s. 8) 247 
(22) (1858) 3 DeG. & J. 63; 4 Jur. (x. &) 1257; 6. 
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by falsely stating himself to be of age, and 
had sold part of it for 230 was directed 
to pay this amount as part of the relief 
granted to the plaintiff. 

A different view was, however, taken 
bv the Court of Appealin Leslie Ltd. v. 
Sheill (9). In that case an action for the 
recovery of advances made to an infant on 
the faith of his fraudulent representation 
as to his age was dismissed, because the 
cause of action was held in substance 
ex contractu. The learned Judges of the 
Court of Appeal distinguished the judgment 
in In re King, Ex parte Unity Joint Stock 
Mutual Banking Association (22) on 
the ground that it expressed the law of 
bankruptoy and did not lay down a doctrine 
of general application. With all respect, I 
am unable to follow the distinction. Hither 
the liability to return the benefit obtained 
by fraud exists or it does not exist. If 
itdoas not,then the mere act that the 
quondam infant. has been subsequent- 
ly adjudged a bankrupt cannot bring it 
into existence. If.on the other hand, the 
infant is ine equity liable to refund his 
ill-gotten gains, his liability holds good, 
even if heis not subsequently adjudged to 
be an insolvent. It must be remembered 
that the relief springs, not frem the 
_ sireumstance that the borrower is adjudi- 

gated a bankrupt. which may be a pure 
accident, but from the rule of equity that 
& person should not be allowed to take 
advantage of his own fraud. It would be 
sheer injustice ifan infant should retain, 
not only the property which he has agreed 
to sell or mortgage, but also the money 
which he has obtained by perpetrating 
fraud. As stated by Lord Kenyon in 
Jennings v. Rundall (24) the protection 
given by law to the infant “ was to be 
used as a shield and not asa sword." It 
must be remembered that, while in India all 
contracts made by an infant are void, there 
is no such general rule in England. For 
instance, a contract for necessaries is not 
affected by the Infants, Relief Act, 1874, 
and can be validly entered into by an infant. 
e. There should, therefore, be greater scope 
in India than in England for the applica- 
tion of the equitable doctrine of restitu- 
tion. ° 
It is, however, argued that this juris- 
diction can be exercised only when the 
minor invokes «the aid ofthe Court as a 


(24) (1799) 8 T, R. 335; 4 R. R, 680; 101 E.R. 
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plaintiff, Ifthe asks the Gourt to cancel 
a transaction brought about by his own 

fraud, he cannot complain if the Court 

does justice to both the parties; and, while 

granting him the relief the Court com- 

pels him, at the same time, to return the 

advantage which he has acquired in pur- 

suance of the void transaction, But ifthe 

minor happens to occupy the position of 

adefendant in an action involving the 

cancellation of the transaction of the above . 
description, he should not, it is urged, be 

required to make restitution. 

It is difficult to understand why the 
granting of an equitable remedy should de- 
pend upon a mere accident, namely, whe- 
ther itisthe minor or his adversary who 
hastaken the initiative in bringing the 
transaction before the Oourt. The 
material cirsumstances in both the cases 
are exactly the same. A contract has been 
entered into with an infant and,asit is 
an invalid transaction, it must be cancelled. 
The Oourt, however, findsthat the infant 
has, by practising fraud upon the opposite 
party, received property or money and that 
justice requires that he should not retain 
the benefit derived by himfroma transac- 
tion which ‘has been declared to bein- 
effectual against him. The transaction has 
been wiped out. Itis only fair that both 
the parties should revert to their original 
position. These considerations are, in no 
way, affected by the circumstance that one 
party andnotthe other, has moved tha 
Gourt in the first instance. 

There is neither principle nor justice 
which would warrant a discrimination. 

The equitable jurisdiction of the Court 
to order restitution rests purely upon the 
principle of justice, and that principle is 
no more apullaatie to & case in which the 
minoris a plaintiff than to an action in which 
he is a defendant. But when we come to 
the case-law, we find it in an unsatisfactory 
state. The decisions of the High Oourts 
in India show that when the minor 
succeeds inan action brought by him, he 
js ordinarily required to restore the benefit 
obtained by him-in committing fraud. 
The same. unanimity is not, however, 
found in cases in which he occupies the 
role ofa defendant. In some cases of this 
character restitution has been allowed, e. g., 
Saral Chand Mitter v. Mohun Bibi (21) but 
there are severalcases in which relief has 
not been granted against frauds com- 
mitted by minors when:they were defend. 
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nats. The language of 55,39 aud 41, Spacliic 
Relief Act, no doubt shows that the juris- 
diction conferred thereby is to be exercised 
when the minor himself invokes the aid 
ofthe Court. The doctrine of restitution 
is not, however, confined to the cases co- 
vered by that section. That doctrine rests 
upon the salutary principle that an infant 
cannot be allowed by a Court of Equity to 
take advantage of his own fraud. It is 
possible that, though the Oourt ordinarily 
imposes terms upon an infant guilty of 
fraud it he seeks its aid as a plaiatiff, it 
may decline to exercise its equitable juris- 
diction if he happens to be a defendant. 
All that can reasonably be said is that the 
Court, in deciding whether relief against 
fraud practised by an infant should or 
should not be granted, will consider, 
along with other circumstances of the 
case, the fact that the infant is a defendant 
and not a plaintiff inthe case. Bat there 
isno warrant either in principle or in 
equity forthe general rule that the relief 
shall never be granted in a case where the 
infant happens to be a defendant. 

No such distinction seems to have been 
drawn in the English case. Indeed, 
Stocks v. Wilson (23) was a case in which 
the infant was the defendant, and yet he 
was held liable to refund tothe plaintiff 
the price of the furniture received from 
the latter. Similarly in Cowernv. Nisld 
(12)the aotion was brought against the 
infant but it was never suggested that the 
circumstance of his being a defendant 
should make any difference in his liability. 

The exact form which the relief should 
take must depend upon the peculiar cir- 
cumstances of each case, but the contract 
or any stipulation therein should never 
be enforced. The remedy by way ofre- 


stitution may sometimes involve the pay-. 


ment of a sum of money equal to that 
borrowed under the void contract. The 
grant of such relief is not, however, an 
enforcement ofthe contract, but a restora- 
tion of the state of affairs as they existed 
before the formation of the contract. The 
Oourt, while giving this relief, has not to 
look at the contract or to give effect to any 
of the stipulations contained therein. Indeed, 
the relief is granted, not because there is 
a contract which should be enforced, but 
‘because the transaction being void does 
not exist and the parties should revert to 
the éondition in which they were before 
tho transaction. This i8 not s pefformance 
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of the contract but a negation of it, For 
example, the contract may provide for tbe 
payment of interest at a certain rate, but 
the Court does not give effect to euch 
stipulation or to any other term of the 
contract. The defrauded party gets, net 
the remedy on the contract, but the relief 
in equity against fraud. The mere fact 
that the result of granting the relief is 
similar to that flowing from the perform- 
ance of one or more of the terms of 
the contract cannot constitute an 
adequate ground for refusing the relief, 
if the Court considers that justice requires 
that it should be granted. As stated by 
Knight Bruce, V. O, in Stileman v. Dawson’ 
(25) “in what cases in particular a Court 
of equity will thus exert itself is not easy 
to determine”. If the infanthas obtained 
BIDAN by fraud, the Court will require 

im to restore it to its owner. In other 
cases, his estate or he, after attaining’ 
majority, may be held liable for the return 
of the pecuniary advantage acquired by him 
by fraud. 

For the aforesaid reasons my answer to 
the second question is that an infant, 
though not liable under the contract, may, 
in equity, be required to return the benefit 
he has received by making a false repre- 
sentation as to his age. 

Broadway, J.—1 soncur with the 
learned Ohief Justice. 

Dalip Singh, J.—I concur with the 
learned Ohief Justice. 

Harrisor, J.—On the first question of 
whether a minor who has made a false 
representation as to his age is estopped 
from pleading his minority, I agree with 
the learned Ohief Justice in holding that 
he is not estopped from doing 80. 

On the second question it appears to 
me that, deplorable as the result may be, 
the minor cannot be compelled to maké 
restitution where the result of his mis- 
representation has been the passing of 
money as opposed to goods. In the first 
place the contract is void and has no legal 
existence. Doubtless an action in tort can 
succeed, if it be shown thatthe tort is 
independent of the contract. Great re- 
liance has been placed on Cowern v. Naetd 
(12) but all that this authority lays down 
is: that if it can be established that there 
has been an independent tort the action 
will succeed. That case was sent back for 

(25) (1847) 1 DeG. & Sm. 9074 Railw. Oas. 585; 16 L. 
J. Oh. 205; 11 Jur. 214,63 E. R. 984; 75 R. R 41, 
e . 
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à new trial in order that the plaintiff 
might have an opportunity of proving, if 
he could, that his money was ebtained 
‘from him by fraud, but the judgment has 
been relied on by Counsel for the proposi- 
tion that where a contract has arisen as 
' the direct consequence of a fraudulent 
statement, an action may still succeed on 
the basis of that fraud, It appears to me 
that whatislaid down is precisely the 
contrary proposition, and that unless and 
until the fraud can be dissociated from 
the contract, the plaintiffs suit must 
fail. In this case there can,I think, be 
no doubt that tthe substance of the cause 
of action is contractual. Had the fraud 
or misstatenient of the defendant not led 
toa contract we would have heard no 
more about it. The only reality in the 
tort was the fact that it was the origin 
or the cause of the void contract. In con- 
sequence of the misrepresentation a con- 
tract was made and it is, therefore, equally 
true tosay that had there been no tort, 
there would have been no contract and 
thathad there been no contract, there 
would have been no tort, for there would 
merely have bben an infructuous attempt 
to deceive as opposed to a successful fraud. 
It follows that the suit is not based upon 
8 tortand Cowern v. Nield (12) does not 
help us, The question remains of whether 
the defendant can be denied the Tight of 
pleading that the contract is void except 
upon definite terms, which would ob- 
viously be that he should restore the 
benefit he has received in consequence of 
hisdishonesty, To quote from the judg- 
ment of Lord Sumner in Leslie Lid. v. 
Sheill (9)-at page 612% 

“It is perhaps a pity that no exception 
was made where, as here, the infant's 
wickedness was at least equal to that 
of the person “who innocently contracted 
with him, but so itis. It was thought 
mecessary to safeguard the weakness of 
infants at large even, though here and 
there a juvenile knave slipped through.” 

In the following paragraph it is explained 
that toa claim for return'of the principal 
money paid to the infanteunder the aon- 
twact that failed there are at least two 
answers: the first the infancy itself being 
at common, law the answer before 1874, [ 
take it thatin India this is the answer 
still. Section 41, Specific’ Relief Act, is 
invoked and relied upon as affording an 
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analogy for ordering restoration. This runs 
as follows: : 

“On adjudging the cancellation of an 
instrument, the Court’may require the party 
to whom such relief is granted to make any 
compensation to the other which justice 
may require." 

In the first place there is no question d 
of the cancellation of an instrument but 
the assertion of the fact that the contract 
was void from thestart and had no legal 
existence. In the second place, s. 41, 
Specifio Relief Aot, appears to me merely 
to enunciate and give effect tothe well- 
known principle that he who seeks equity 
must do equity. In this case the infant 
asks for no equitable relief, "but on the 
contrary he pleads the substantive law and 
states the . self-evident fact that the 
contract on which the suit is based had 
no existence. Whatever may be the con- 
sequences where an infant seeks an equit- 
able relief, I do not think the analogy 
has been established and I do not think 
that s.41, Specific Relief Act, throws any 
light upon or affords any assistance to 
the decision of the present question. I 
realize how deplorable it is that a dis- 
honest infant should be able to keep what 
he has obtained by his dishonesty, but the 
matter appears tome tobe onefor the Legis- 
lature, and I am of opinion that until and 
unless the Legislature sees fit to move, no 
suit of this nature, being in its essence 
contractual, can lead to an order for res- 
titution by the infant on the greund of 
his having dishonestly induced the plaint- 
iff to contract with him and to pay him 
money, 

Tek Chand, d.—This reference to the 
Full Bench gives rise to the following 
three points, which it will be convenient 
to deal with separately: 

(D Is a party, who, when a minor, has 
induced another to enterinto a contract 
with him by falsely representing himself 
to be of age, estopped from pleading his 
minority in avoidance of the contract? 

(II) (4) In the event of the answer to the 
first question being in the negative, can 
he avoid the contraet and at the same 
time retain theebenefit derived by him 
therefrom ? 

(Gi) Will the answer to (i) be affected 
by the cireumstsnee that he is a plaintiff 
or a defendant in the action in which‘ 
the question arises ? 


I shall take up (I) first. It was ‘con- 
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tended by the learned Counsel for the 
appellant that this question is concluded 
in his favourin consequence of the deci- 
sions of their Lordships of the Privy 
Oouncil in*Mohori Bibee v. Dharmodass 
Ghose (7) and Mahomed Syedol Arifin v. 
Yeoh Ooi Gark (10). An examination of 
these cases, however, shows that this conten- 
tion is baseless, It isno doubt true that 
in Mohori Bibee's case (7) the question was 
raised before Jenkins, J., who dealt with 
the case as the Court of first instance on 
the Original Side of the Oaleutta High 
Oourt in Dhurmo Dass Ghose v. Brahmo 
Dutt (5) and on appeal three Judges of 
that Oourt discussed it at great length; 
Brahmo Dutt v. Dharmo Das Ghose (6). But 
on the matter going up before the Judi- 
cial Committee this question did not arise 
as their Lordships found on the facts that 
the party dealing with the minor had not 
been misled by the alleged misrepresenta- 
tion that had been made by the minor. It 
was found on the evidence that at the time 
when,the contract was entered into the re- 
presentee in that case had full knowledge of 
the fact that the representor was in reality 
a minor and it was accordingly.held that 


there could be no estoppel where the truth ' 


of the matter was known to both parties. 
The real question decided in that case was 
that having regard to the provisions of 
8. ll, Contract Act, a contract entered 
into by a minor was void and not merely 
voidable as had been hitherto erroneously 
held in & number of cases in India. 

The question appears to have been argued 
before their Lordships in Mahomed Syedol 
Arifin v. Yeoh Ooi Gark (10) which was 
an appeal from the Straits Settlements, 
where the Statute in force is identical in 
terms with s.116, Evidence Act, But the 
actual decision in that case also proceeded 
on a different point, their Lordships find- 
ing on the facts that the representation 
wnieh was alleged to have been made by 
the minor could not be justly charaoteriz- 
ed asfraudulent. There is, however, a 
remark in the judgment of Lord Shaw to 
the effect that the plaintiff's case, based 
on the minor representing himself to be 
of age would have failed on the principle 
recently given effect to in the case of 
Leslie Ltd. v. Sheill (9)- This remark is 
elearly in the nature of an obiter dictum 
and though entitled to great respect can- 
not be'said to be decisive of the matter. 

The question is, therefore, not directly 
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covered by any authoritative pronounce- 
ment of their Lordships of the Privy 
Council and itis open to us to come to 
our own conclusion on it, It is admitted 
that the matter has to be desided in 
reference to s, 11, Contract Act, and s. 115, 
Evidence Act. As already pointed out the 
former section has been authoritatively 
interpreted in Mohori Bibee's case (7) as 
meaning that a contract entered into by 
a minoris void. Thera can, therefore, be 
no room for controversy on that point. 
The difficulty, however, arises when, in 
an action brought in respect of such a 
transaction, the opposite party urges 
that the plea that the contract was 
void ought not to be heard as the 
transaction had been brought about 
by the minor representing himself to be 
of age and on that smisrepresentation the 
opposite party has parted with his money 
or property. In other words the question 
is what isthe effect on such a cage of 
8. 115, Evidence Act, which runs as follows: 


“When one person has. by his declaration, 
act oromission, intentionally caused or 
permitted another person to believe a 
thing to be true and to act upon such 
belief, neither he nor his reprasentative 
shall be allowed, in any suit or proceeding 
between himself and such person or his 
representative, to deny the truth of that 
thing" 


The question hasarisen in several cases 
in India, but as pointed out by the learned 
Judges of the Division Bench there is a 
serious conflict of judicial opinion on it, 
It is, therefore, necestary to review the 
leading Indian cases on the subject se 
as to properly appreciate the reasons in 
support of the two rival views. ; 

Beginning with our own Court, we “find 
that the rulings, though few in number, 
are not uniform. In Wasinda Ram v. Sita 
Ram (1) the plaintiff sued to recover the 
amount due on a bond which the defend- 
ant had, during minority, executed falsely 
representing himéelf to be ofage. Chevia, 
Offg. O. J., who delivered „the principal 


judgment held that s.115, Evidence Act,” 


applied to the case and that the defend- 
ant could not be heard to plead his«minority 
to escape from the consequences of the 
transaction which he had himself brought 
about by false representations. Hoe definite- 
ly dissented from the view of the Oaleutta 
High Court (which I shall presently 
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dizeuss) that tha word "person" in the firat 
line of s. 115 must be interpreted as 
meaning a person sui juris and does not 
includea minor. LeRossignol, J., in agree- 
Ing with his learned colleague, thus ex- 
pressed himself: 

“Tt ia true that a contract made with an 
infant iano contract but is void ab initio, 
but that is nota matter of which Courts 
must taka cognizance suo motu, and if 
8 115, Evidenca Act, prohibits the tender 
of the plea (and I see no reason to sup- 
pose thatit does not) then the plea may 
nof be tendered.” 

The anestion next arose in Harji Mal v. 
Abdul Halim (26) before LeRossignol, J., 
sitting singly. The learned Jndge reiterat- 
ed hia former opinion and upholding the 
plea of estoppel decreed the suit ona pro- 
missory note on which the defendant had, 
during minority, obtained a loan falsely 
representing himself to beofage. A con- 
trary view was. however, taken two years 
later bv Moti Sagar. J.. (also sitting in 
Single Bench) in Kapura v Arjan Singh 
(27) where a minor had sued to set aside 
a sale executed by him during minority 
which it was found he had perauaded the 
vendee to enter into on a fraudulent 
misrepresentation that he was sui juris. 
The learned Judge refused to follow 
Wasinda Ram v. Sita Ram (1) being of the 
opinion thatthe anthority of that ruling 
had been considerably shaken if not alto- 
gather annihilated by the yemarka of their 
Lordships of the Privy Council insMahomed 
Syedol Arifin < Yeoh Ooi Gark (10) where 
Leslie Lid v. Sheill, (9) had been approved. 
Ha accordingly held that the plaintif 
was not estopped from pleading the in- 
validity of the contract by reason of hia 
minority. even though he had himself 
T the contract by false representa- 
tion. 

The view taken in Wasinda Ram v. Sita 
Ram (1) isin aecord with that which had 
hean uniformly accepted as eorrect hv the 
Bombay High Court. The first ease of that 
Oonrt which needs notice is Ganesh Lala 

„~Y Banu (2), where Jardine and Ramade, 
JJ, held thats. 115, Evidence Act, made 
no exception in the case of infants and 
that an infant who had represented him- 
self to be of full age and had sold pro- 
pertv tothe defendant by falsely repre- 
senting himself.to be offullage was estop- 

(28) 60 Ind Oas. 267. bg 

(27)°75 Ind. Cas. 269; A. I. R. 1923 Laheoll. 
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ped from subsequently pleading thatthecon- 
tract was void by reason ofhis minority and 
that he could not maintain his suit to set 
aside the sale on that grouud. This ruling 
was followed in Dadasaheb Dasrathrao v. Bai 
Nahani (3), where Beaman and Heaton, 
JJ., definitely dissented from the Oaleutta 
view that a minor was not a “person” 
within the contemplation of s. 115, Evi- 
dence Act. At page 483* it was remarked 
that the rulinga to the contrary “reveal 
a constant confusion of thought between 
what is true estoppel and what may be 
the effect of fraudulent misrepresentation 
by a minor. We are not, however, 
concerned with auy considerations proper 
to the latter point. Estoppel is a law 
of allegation and proof, and if we are 
right in onr interpretation of s. 115, then 
defendant No. 2, being & person within 
the contemolation of that section and 
having by direct declaration intentionally 
caused the plaintiff to believe that he 
was a major, is precluded absolutely from 
denying the truth of that assertion, that 
is to sav, he might not plead—much less 
prove—that at the time the conveyance 
was executed, he was in fact a minor. 
The point is not, as seems too often to 
be assumed, what would be the effect 
upon sucha transaction of minority as a 
fact, but it is this that if the law of 
estoppel be correctly and strictly enforced 
the Court is not to know that the defendant 
No. 2 wasin fact a minor at all. The whole 
trial must proceed upon the footing of 
that bsing trus which he represented 
and caused the plaintiff to believe to 
be true, viz. that he was a major. Fraudu- 
lent misrapresentation is upon a totally 
different footing. In the large majority 
of cases of fraudulent misrepresentation 
it is the party who has suffered by it 
who desires the truth to be known and 
to obtain relief on that basis. That, of 
course, is a doctrine wholly outside the 
law of estoppel proper and should never 
be confused with it." 

In Jasraj Bastimal v Sadashiv Mahadeo 
(4) the plaintiff sued on a promissory 
note on which* he had advanced money 
to the defendant who was under age 
at the time, but who had fraudulently 
represented himself to be a major. The 
plea of minority was not allowed to be 
urged and the defendant was held to 
be estepped, it-being laid down that the 

*Page of 41 B.—[E 
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fact that the present suit was for recovery 
of money and did not relate to immove- 
able property, as Dadasaheb Dasrathrao 
v, Bai Nahani (3) did not make any 
difference, the rules of evidence being 
exactly the same with regard to suits 
relating to promissory notes. The prin- 
ciple of these rulings has also been ac- 
cepted by the Bombay Oourt in Fazulbhoy 
Jaffer v. Credit Bank of India Ltd. (28) 
and Gurushiddaswami v. Parawa Dundaya 
Narendra (29), though the actual de- 
cision in each of those cases proceeded 
on other points. It will thus be seen 
that the Bombay High Oourt has given 
full effect to the plea of estoppel, and 
has refused to put anarrow interpretation 
on the word “person” in s. 115 80 as 
to exclude from its connotation all persons 
described under the Contract Act to be 
incompetent to contract. 

This view has not, however, found 
favour in Oalcutta. The first case of 
that Oourt which requires notice is Dhan- 
mull v. Ram Chunder Ghose (30), where 
Petheram, O. J., and Prinsep and Pigot, 
JJ, held that a suit to recover money 
advanced as a loan to an iofant upon 
his false representation that he was of 
age could not be maintained against him 
there being no obligation binding upon 
him, which could be enforced upon the 
contract either at law or in equity. It 
was remarked that, “no doubt, an infant 
will not be allowed to take advantage 
of his own fraud, and may be compelled 
to make specifo restitution, when that 
is possible, of anything he has obtained by 
deceit, But this case does not come within 
either principle, If we, as a Oourt of 
Equity as well as of law, were to allow 
the plaintiff to recover in this guit, it 
would amount to restraining a defendant 
from setting up the plea of infancy in 
an action on a contract by reason of 
his having made a fraudulent misrepre- 
sentation dans locum contractui ; and in 
no case has this ever been done.” 

It may be noted that though the loan 
in question had been secured on a mort- 
gage, it was admitted at the Bar on 
behalfof both parties that the plaintiff 
was not entitled to a mortgage decree, 

(28) 27 Ind. Cas. 335; 39 B. 331; 16 Bom L. R. 
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and the dispute was confined to thd 
tight of the promisee to obtain a per- 
sonal decree only. It is also noteworthy 
that the case was decided in 1890, but 
its publication was prohibited by order 
of one of the Judges constituting the 
Bench and it did not findits way in tha 
Reports till 1897. g ] 

Next we come to the case of Saral 
Chand Mitter v. Mohun Bibi (21) which 
was firat heard by Jenkins, J, on the 
Original Side, whose judgment is printed 
at pages 372 to 386* ofthe report. That 
was a suit to obtain a decree on a mort- 
gage, which had heen effected on the 
false representation made by the defend- 
ant that he was of age. It was pleaded 
by the defendant that notwithstanding 
his fraud, infancy was a complete answer 
to the claim. Jenkins, J., in an exhaus- 
tive judgment held that the disability of 
the defendant could not be successfully 
used in defence offraud. He accordingly 
passed a decree for thesum due recover- 
able only from the mortgage property. 
The learned Judge distinguished the case 
of Dhanmull v. Ram Chuhder Ghose (30) 
on the ground that the only question 
before the Court in that case was ths 
right of the mortgagee to obtain a per- 
sonal decree and that his right to enforce 
the mortgage by foreclosure or sale had 
not been considered. It may also ba 
mentioned that the learned Judge started 
with the assumption (which was in accord 
with the view then prevailing in Oaleutta) 
that a°contract entered into by a minor 
was not void but merely voidable. It 
is doubtful if the tlecision would have 
been the same, if the contract had been 
treated as void, which must now be the 
case in view of the Privy Council de- 
cision in Mohori Bibee v. Dharmo Dass Ghose 
(7). The judgment of Jenkins, J., was 
appealed againstand affirmed by Maclean, 
O. J., and Macpherson and Trevelyan, 
JJ., who doubted the correctness of Dhan- 
mull v. Ram Chunder Ghose (30) and held 
"that in cases*of fraud by an infant the 
prptection which the lay throws around 
him is taken away; in other words, thet 
the defence of infancy cannot be success- 
fully pleaded in defence of a fraud per- 
petrated by the infant.” 

The question arose again before the 
same learned Judge (Jenkins, J.), presiding 
over the Original Side” of the Court in 

*Pageg of 25 0.—[E3.] 





188 


Dhurmo Dass Ghose v. Brahmo Duit (5), 
to which reference has already been made. 
There the plaintiff sued to have a mort- 
gage-deed executed by him cancelled on 
the ground that at thetime of its execu- 
tion he was a minor, In reply the de- 
fendant-mortgagee pleaded that the loan 
was induced by a fraudulent misrepre- 
sentation as to his age, made by him 
to the defendant's attorney. It was, how- 
ever, found as a fact that the said at- 
toraey had been made aware of the plaint- 
iffs minority before the transaction was 
completed. No question of estoppel, there- 
fore, really arose in the case. The learned 
Judge, however, proceeded to consider the 
point which had been raised before him 
that fraud and deceit were not necessary 
to the success of tbe defendant's plea 
of infancy and which was supported by 
certain remarks in Ganesh Lala v. Bapu 
(2). Dissenting from this view he held 
that the general law of estoppel as en- 
acted by s. 115, Evidence Act, would 
not apply to an infant unless he had 
practised fraud operating to deceive, in 
which casesthé Court administering equit- 
able principles will deprive a fraudulent 
minor of the benefit ofa plea of infancy, 
As no fraud had been established in the 
case, the suit was decreed. The mort- 
gages’s appeal was heard by Maclean 
Prinsep and Ameer Ali, JJ., [Brahmo Dutt 
v. Dharmo Das Ghose {6)], who upheld 
the finding of fact of the trial Judge 
that the defendant-appellant's attorney was 
not misled br the alleged representation 
by tbe plaiuu respondent as to his age, 
The learned Judges? however, proceeded 
to considerthe plea of estoppel and laid 
down the proposition that s. 115, Rvi- 
dence Act, had no application to con- 
tracts by infants. At page 388* the learned 
Ohief Justice remarked : 

"The term ‘person’ in s. 115 is amply 
satisfied by holding it to apply to one 
who is of fullage, and competent to enter 
into a contract, and I cannot bring my- 
self to think thatit could have been the 
inteation ofthe Legislature, by such a gemer- 
et expression, to institute snch a grave 
change in the law of estoppel in relation 
to minors.” 

The point was further developed by 
Ameer Ali, J., at page 394*, in the follow- 
ing words : "To hold that an infant may be 
estopped in regard tocontracta by conduct 

* Pages, of 26 0.—[Hd.] 
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Or misrepresentation would be practically tó 
sweep away all the limitations the law has 
imposed on the capacity to contract; and 
a person labouring under a disability would 
be enabled to enlarge by his own 
act his legal capacity to contract. In 
Liverpool Adelphi Loan Association 
v. Fairhurst (18), it was held that 
a person under a disability to contract 
was not liable upon the contract, nor 
for a wreng arising out of or directly 
connected with the contract, and which 
is the means of effecting it and parcel 
of the same transaction. The same prin- 
ciple was followed in Bartlett v. Wells (31). 
It follows, therefore, that when the pre- 
sent law declares that an infant shall 
not be liable upon a contract, or in re- 
spect of a fraud in connection with a 
contract, he cannot be made liable upon 
the same contract by means of an estoppel 
under s. 115.” 

As pointed out alreadv this ease went 
en appeal before the Privy Oouncil in 
Mohori Bibi v. Dharmo Das Ghose (7) 
and was decided against the plaintiff on 
the ground that he knew the truth of 
the matter and consequently no question 
of estoppel really arose. At page 545* Sir 
Ford North specifically stated that in view 
of this finding their Lordships did not think 
it necessary to deal with the question as ta 
whether s. 115 applied to infants or not. 

In Surendra Nath Roy v Krishna Sakhi 
Dasi (32) the vendor, while over 18 but 
below 21 vears of age and being bimmelf 
aware that his minority had been extended 
by reason of an order under s. 7, Guardians 
and Wards Act, had sold the property to 
the plaintiffs, who were not aware of that 
fact. Oaaperez and N. R. Ohatterjea, JJ., 
remanded tbe case for enquiry, whether the 
vendee was in fact deceived and whether 
there was misrepresentation and legal fraud 
on the vendor's part. 'They expressed the 
view tbat if such misrepresentation and 
fraud wasin fact established, the quondam 
minor would be estopped from taking 
advantage of his minority to show that 
the conveyance by him was inoperative. 
But in the aheente of such fraud he cannot 
be held liable. In Ram Charan Das v. 

(31) (1862) I B. & S. 836: 31 L. J. Q. B. 57; 5L, T. 
607: 8 Jur. (x. s.) 762; 10 W. R. 229; 121 E R. 924; 134 


R. R 774. 
(32) 9 Ind. Oas. 110; 150. W. N. 239; 130, L. J. 
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Joy Ram Majhi (33) the point was again 
raised but not definitely decided, though 
Mukerji, J., expressed the opinion that the 
proposition that there can never be an 
estoppel against an infant, is too broadly 
stated and requires qualifications in the 
oases of fraud. The last Oaloutta case is 
Golam Abdin Sarkar v.Hem Chandra Mojum- 
dar (34) in which on the finding that the 
representation by the minor was not fraudu- 
lent, N. R. Ohatterjea and Newbould, JJ., 
repelled the plea of estoppel and held that 
“the law of estoppel must be read subject to 
other laws such as the Indian Contract Act 
and aminor cannot be made liable upon 
a contract by means of an estoppel under 
8. 115, Evidence Act.” 

In view of their finding that the repre- 
sentation in that case was not fraudulent 
they did not think it necessary to decide 
whether a man can be estopped when the 
minor intended to deceive the opposite 
party and the latter was in fact deceived. 

It will thus be seen that the rulings of 
the Calcutta Court on this point are not 
uniform. The balance of authority, how- 
ever, appears tobe in favour of the view 
that while, generally speaking, the plea of 
estoppel cannot prevail against a minor he 
may be estopped in cases where the repre- 
sentatien made by him was fraudulent and 
has in fact resulted in defrauding the re- 
presentee, It must, however, be borne in 
mind, as has been pointed out already, 
that the only considered decisions of that 
Court, in which this conelusion was arrived 
at, were given at a time when it was errone- 
ously believed thata minor's contract was 
voidable and not void. 

At Allahabad the question appears to 
have been first consideredin Jagar Nath 
Singh v. Lalta Prasad (16) where Banerji, 
J.,held that: “The law of estoppel can only 
be applied subject to other provisions of law, 
and, therefore, when, as held by the Puivy 
Oouncil, a contract by a minor is void 
under the provisions of the Contract Act, 
the law of estoppel cannot be invoked 
in aid to validate that which is void under 
the law." . 

He, however, held that on equitable 
grounds the quondam minor must restore 
the benefit he has derived as a resultof 
his fraudulent representation. But the 
learned Judge took care to point out that 


(89) 16 Ind. Osa. 825; 10 0. W.N. 10; 140, LJ, 
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the liability to restitution attached to the 
minor, not on the ground of estoppel, but 
because “an infant shall not take advantage 
ef his own fraud.” The other member of 
the Bench, Richards, J., however, took a 
different view of the facts and held that the 
representation in question was not fraudu- 
lent Another Bench of this Court (Richards 
and Tudball, JJ.) in Kanhai Laly, Babu 
Ram (35) held that in a suit brought for 
recovery of money on a promissory note, 
the defendant was competent to plead his 
infancy although he had misrepresented his 
age to the plaintiff at the time of the 
execution of the promissory note. The 
fame view was taken by Karamat Husain 
and Ohamier, JJ., in Kanhaya Lal v. Gir- 
dhari Lal (36) and by Richards, O. J. and 
Banerji,.J.,1n Dhara Singh v. Gayan Chand 
(37) though in this latter case the High 
Oourt refused to set asid the decree against 
the minor on the ground that the case had 
come up before it on the revision side. 

The first Madres case which needs notice 
is Vaikuniarama Pillai v. Athimoolam 
Chettiar (15) where after citing with ap- 
proval an obiter dictum to the same efiect 
in Krishnan Chetty v. Vellaichami Thevan 
(38) it was held tnat the plain statutory 
provision that a minoris incompetent to 
incur 8 contractual debt cannot be overrul- 
ed by an estoppel. Again in Raghavayya 
v. Subbayya (39) Ooutts-Trotter aud Begha- 
giri Ayyar, JJ, held that a sale-deed exe- 
cuted by, a minor is liable to be cancelled 
by him after attaining majority, but that 
the Oourt before granting him possession 
can put himon terms. Reference was made 
to Leslie Lid. v. Sheill (9) and Mahomed 
Syedol Arifin v. Yeoh Ooi Gark (10) and 
the decision in Daadasaheb Dasrathrao v, 
Bai Nahavi (3) was dissented trom. The 
same view was taken in Guruswamy Pantulu 
v. Budhkaran Lall (48) though the point is 
not discussed in any detail. The latest 
Madras case is Koduri Venkataramayya v. 
Thumuluri Punnayya (41) where Reilly, J. 
followed, though" not without hesitation, 
the previous rulings of the Court and 


(35) 8 Ind. Cas. 888; 8 A. L. J. 1058. 

(36) 13 Ind. Cas 959; 9 A. L. J. 103. 

(37) 45 Ind. Oas. 701; 16 A. L. J 441, ° 

(38) 12 Ind. Cas. 508, 37 M. 35; 10 M. L, T. 365; 2f 
M. L. J. 10/7; (1911) 2 M. W. N. 461. 

(39) 43 Ind. Oaa. 905; 7 L. W. 124, 

(4U) 93 Ind, Oss.14; 10 L. W.225; 26 M, LT. 


243. . 
(41) 94 Ind. Oas, 853; A, L R. 1026 Mad, 6079 23 L, 
W, 521, 
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repelled the plea of estoppel, but directed 
the quendam minor to refund the considera- 
tion retained by him. . 

The same view has also found favour with 
the Rangoon and the Patna High Courts. See 
Maung Tin v.Ma Dun (42) and Ganganand 
Singh v. Rameshwar Singh (17) In the 
latter case, Dae, J., held (Adami, J., coneur- 
ring) that a minor is not bound in law by 
a contract into which he had entered, even 
if heinduced the other party to enter into 
it by a fraudulent misrepresentation that 
he was of age; but where the infant had 
obtained an advantage by falsely stating 
himself to be of full age, equity would 
restore his ill-gotten gains and release the 
party deceived from obligations or acts 
induced by the fraud. In order to create 
this liability, however, the representation 
must be express and fraudulent and will 
not be constituted so by mere inference 
suggested by or drawn from the infant's 

duct. 

The bind Judicial Oommissioner's Oourt 
at Karachi for a time followed the deci- 
sions of theBombay High Oourtand up- 
held the plea of estoppel in several cases; 
see Sobhanmal v. Bachal (43) and Lunido- 
mal Khiloomal v, Ghanumal Jamnadas (44). 
But a Full Bench of that Court has re- 
cently taken the contrary view in Huri v. 
Roshan Khudabuz (45) and has held that 
B. 115 is inapplicable to such a case. 


The above review of the authorities shows 
that the consensus of judicial opinion in 
India is decidedly against giving effect to 
the plea of esteppel in such cases. This 
has been definitely ruled in Allahabad, 
Madras, Patna, Rangoon and Karachi; and 
the Calcutta High Oourt, while taking the 
game view on the general question, has in 
some decisions qualified the proposition by 
holding that the minor may be estopped 
where the representation was fraudulent 
and the representee had in fact been deceiy- 
ed. Inour own Court the rulings are not 
uniform, but the latest decision is in 
accord with the view taken by the majority 
of the other Ogurts. In the Bombay High 

*Qourt, however, the contrary opinion still 
' holds good, according to which the quon- 
dam minor is debarred from setting up the 


(42) 99 Ind, Oas. 148; A. L.R. 1927 Rang. 108; 6 


. J. 141. 
V3) 34 Ind. Ons. 890; 9 S. L. R. 214. 
44) 62 Ind, Cas. 237; 14 S. L. R 


S , 104, 
5 J1 Ind, Qas, 101; A, T R, 1923 Sind 5; 18 6,1. 
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minority in aveidance of the contract. Now 
I may say at once that I have no hesitation 
iu accepting the reasons given by Beaman, 
J.in Dadasaheb Dasrathrao v. Bai Nahant 
(3) for dissenting from the view taken 
by Maclean, O. J., and theother Judges of 
the Oaleutta High Oourt in Brohmo Dutt 
v. Dharmo Das Ghose (6) that the word 
“person” in s. 115 must be taken to have 


, been used as meaning only a person sui 


juris. In my opinion neither the context 
nor the general scheme of the Evidence 
Aot nor the established canon of inter- 
pretation of Statutes warrants such a re- 
stricted meaning being put on the word, 
In the absence of there being anything in 
the definition clauses orother parts of the 
Act to indicate that a technical meaning 
has been imposed on the word, it must be 
taken to cannote what it does in ordinary 
plain English Secondly in s. 115 itself the 
word “person” ie found twice—at one place 
in reference to the representor (or the 
person of incidences as he is called by 
Amercian lawyers) and at the other in 
reference to the representee (orthe person 
of inherence) Now itis not suggested that 
the Legislature intended to use the same 
word in two different senses in the same 
section. If, therefore,it has the samé mean- 
ingin both places, and isto be taken to 
mean only a person sui juris, the startling 
result will follow that even in those cases in 
which the minor is the person of inherence 
(representee) and has acted to his detri- 
ment on the belief of the representations 
made to him by an adult, he shall not be 
allowed to take advantage of the doctrine 
of changed situations and shall be de- 
barred from putting forward the plea of 
estoppel against the opposite party. So 
far as Iam aware sucha contention hag 
never been put forward and cannot pos- 
sibly be accepted as correct. Then again 
we find the word “person” in several other 
sections of the ‘Act’ e.g., as. 8,10, 112, 
116, 118, 122 etc., and it is conceded that in 
none of them it can be givena restricted 
meaning so a8 to exclude minors. This 
being so, the well-settled ruleof construction 
must be appliéd that the same words are 
io be prima facie construed in the same 
sense in different parts of the same Statute: 
per Chitty, J, in Spencer v. Metropolitan 
Board of Works (46). I am, therefore, of 


44) (1883) 22 Oh, 142; 52 L, J, Oh, 240; 47 L, T. 450 
aW 3 39, : ' : 
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opinion thats. 115 cannot be held to be 
inapplicable on this ground. 

Nor am I prepared to accept the argu- 
ment which seems to have appealed to 
the learned Judicial Commissioners of Sind 
in the Full Bench case, above cited, to the 
effect that as under s. 115 the representor 
must intentionally cause or permits another 
person to believe a certain thing. to be 
true and to act upon such belief, and as 
it is only a person of mature judgment 
who can be supposed to have such an inten- 
tion the section cannot apply to a minor. 
It will be sufficient to say that this con- 
struction is opposed to the decision of 
their Lordships of the Privy Council in 
Sarat Chunder Dey v. Gopal Chunder Laha 
(14) where it was held that the term 
‘intentionally’ has been advisedly used 
in the Indian Act for the purpose of declar- 
ing the law in India to be precisely the 
game as the Law of England, according 
to which itis not the real intention of 
the représentor which matters, but what 
has to beseen is whether he has so con- 
ducted himself that a reasonable man 
would take the representationto be true 
and believe that it was meant that he 
should act upon it. 

This brings us to the remaining but 
really substantial point, vis., whether 
the specific provision of the substantive 
law (s. 11, Contract Act), which declares 
a minor's contract to be void, can be render- 
ed nugatory by a general provision embody- 
ing the rule of estoppel found ina proce- 
dural Code like the Evidence Act. In 
order to find a satisfactory answer to this 
question twofundamental principles must 
be borne inmind, The first is embodied 
in the great maxim generalia specialibus 
non derogant, which has frequently been 
applied to resolve the apparent conflict 
between provisions of the same Statate 
or of different Statutes. In such cases, wher- 
ever there is a particular enactment and 
& general enactment and the latter, taken 
at its mostcomprehensive sense, would over- 
rule the former, the particular Statute must 
be operative: (Pretty v Solly (47)] and its 
provisions must be read as excepted out 
of the general : [Dryden v. Putney Overseers 
(48) and Taylor v Oldham Corporation (49)), 


* (41) (1859) 28 Bear. 606; 53 E. R. 1032; 33 L, T. (o. &.) 
72; 122 R. R. 263. 

i (1876) 1 Ex. D. 223; 34 L. TT. 69. 
po 


2) (1877) 4 Oh, D. 385; 46°L.J, Oh. 105; 38. T. 
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The second is that whera a a particular 
act is declared to be void and unlawful by 
Statute a party cannot by representation, 
any more than by other means, raise 
against him an estoppel so as to create a 
state of things, which he is under a legal 
disability from creating. As pointed out by 
ME Baconin Barrows’ case (50): 
‘The doctrine of estoppel i 

to an Act of Parliament. Deo ee 
applies to acontract 
18 not competent to the parties to a contract 


estoppel: 
contracted to do a thing which ia p 
result it was unlawful to do." 


On the same principle it has been h 
eld 
that a corporate body cannot be estopped 
from denying that they have entered into 
a contract, which it was ultra vires for them 


to make: see Canterbury C j 
Cooper (51). A POEN 


In this connection I think it is itie 
mate to seek guidance from the mur 
Law, for though in India thelaw on the 
Subject of estoppel has been codified, it 
has been held by their Lordships of the 
Privy Oouncil in Sarat Chunder Dey v 
Gopal Chunder Laha (14) that the law 
enacted in s. 115 relating to estoppel 
does notdiffer from the English Law on 
the subject. In Levene v. Brougham (8) 
it has been held by the Court of Appeal 
that such ae. contract being void under 
the Infants Relief Agt, the defendant was 
not estopped from relying on the Statute 
by the fact that he had made a misrepre- 
sentation as tohis age. Thenthere is the 
much cited case of Leslie Ltd.v Sheille (9) 
where, however, the question of estoppel 
was not raised or discussed, it being as- 
sumed thatasuit to enforce the contract 
as such would not lie and the real pointa 
raised and decided were that in such & 
case an action ex delicto for damages on 
the basis of deceit will not lie, ner can the 
creditor recover from the defendant the 
amount as money “had and received" by 
him for the plaintiffs benefit. The Ceurt 
of Appeal re-affirming the rule'laid down 
in numerous oases that an infant is not 


"ui (1880) 14 Oh. D. 432; 49 L. J. Oh. 498; 42 L.T, 


(51) (1909) 100 L, T,607; 78 J, , 
008; à3 B el, 301. 18 J P, 233; [Ar G. B, 
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ahswerable ez ‘delicto, as the tort is directly 
connected withthe contract, which the 
infant is entitled to avoid. Therefore, this 
case also supports, though indirectly, the 
conclusion arrived atin Levene v. Brougham 
(8) and isof particular value as having 
been approved by the Privy Oouncil in 
the obiter dictum in Mahomed Syedol 
Arifin v. Yeoh Oot Gark (10) already referr- 
ed to. 

I am, therefore, of opinion that both on 
prineiple and authority, the first question 
referred to the Full Bench must be an- 
Bwered in the negative and it must be held 
that the minor is not estopped from plead- 
ing his minority in avoidance of the con- 
tract, I wish, however, to remark that 
while this is my well-considered opinion 
on the point Ihave arrived at it atter a 
great deal of hesitation, for I find that 
there exist weighty considerations for the 
opposite view which has in support of it 
the high authority of eminent Judges in 
England, India and America and of several 
learned authors who have made a special 
study of the subject. In view of this 
serious divergence of opinion on the subject 
I venture to think that itis high time for 
the Legislature to intervene and setthe con- 
troversy at restas has been dene in several 
States in America: see American Oyclo- 
pedia of Law and Procedure, Vol. XXXII, 
page 611and Corpus Juris, Vol, XX XI, page 
1005, et seg. The question is frequently 
arising and in the absence of an authorite- 
tive pronouncement by their, Lordships of 
the Privy Oouncil there does'not appear to 
be much chance ofe unanimity of judicial 
opinion on it. 


The next question to be decided resolves 
itself into two parte. 

(a) Whether the quondam minor can 
avoid the contract and at the same time 
retain the benefit derived by him there- 
from ; and, DAP 

(b) Whether the matter is in any way 
affected by the circumstances that he 1s 
a plamtiff or a defendant in the action in 
which the question arises.” e 


On both these points again there is con- 
siderable conflict of judicial opinion though 
speaking for myselt,ldo not feel the same 
difficulty here as I doom the first ques- 
sion. It has been arguedíor the appel- 
lant that the cortract being void and the 
Oeurt being incompetent to enforceit or 
to grant relief in an action e2 delicto 
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arising from the deceit practised by the 
minor, it follows as a matter of course that 
it has no jurisdiction to order restitution 
or re-payment of the consideration for this 
would be doing the same thing in another 
garb. In my opinion this argument is 
fallacious and ought to be rejected. In 
ordering restitution the Oourt 1s not en- 
forcing avoid contract but is restoring 
the parties to the status quo ante. The 
necessary consequence of the declaration 
that the contract is void is to wipe 
it off entirely oul of consideration to 
treat if as if it never had any exist- 
ence, and the Court, while granting the 
minor this relief is not powerless to ad- 
just the equities between the parties and 
can make the fraudulent minor restore 
what he has obtained by the very contract 
which he is now seeking successfully to 
avoid. This is in accord with equity, 
justice and good conscience and appears 
to have been recognized for a long time 
by the Oourts in England. It 18, no 
doubt, true that:there are dicta in several 
English decisions that this jurisdiction to 
make restitutio in integram is limited 
to those cases only in which it is possible 
to compel the minor to restore the pro- 
perty in specie which he had obtained 
by fraud and that the Courte, while 
holding acontract to be void, cannot order 
him to refund the money which he has 
received under it. It is not, however, ne- 
cessary to discuss the decisions which 
bear on the point and which it is not 
always easy to reconcile as in India juris- 
diction of Courts, to require a party at whose 
instance an instrument has been adjudged 
to be void to make any compensation to 
the other party, which justice may require, 
has been expressly recognized by the 
Legislature in ss. 39 and 41, Specific Relief 
Act. It will be noticed that this power to 
grant compensation is not confined to those 
cases Only in which the instrument related 
to transfer of property, nor isthe mode in 
which compensation is to be given defined. 
The discretion of the Courts in the matter 
seems to be absolutely unfettered. They 
might, therefore, in appropriate cases, while 
adjudging a deed executed by a minor to 
be void, order refund of the monetary con- 
sideration received by him under the con- 
tract and in addition make him restore any 
other benefit which he has derived there- 
from. If is, no doubt, true that ss, 39 and 
4) relate to those cases only in which the 
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minor is the plaintiff; but that does not 
affect the question of jurisdiction of the 
Courts to grant equitable relief, either by 
way of restitution of the property in specie 
or by refund of the money with or without 
interest. Of course, whether compensation 
isto be granted at all and if so to what 
extent and in what form are matters to be 
determined by the Courts in each particular 
case according to its peculiar facts and 
circumstances. But it does not seem to 
me tobe open to doubt that the Oourts 
in this country possess the powers to 
compel the fraudulent minor to restore 
the benefit derived by him from a void con- 
tract. This was recognized by the Punjab 
Ohief Court in Balak Ram v. Dadu (20) and, 
so far as Iam aware, has been accepted all 
along as correct law: see also Kapura v. 
Hardit Singh (52). The same view has been 
taken at Allahabad; see Jagar Nath Singh 
v. Lalta Prasad (16) and Lila Dhar v. Piarey 
Lal (53); at Madras in Vatkuntarama Pillar 
v, Athimoolam Chettiar (15) and Ragha- 
vayya v. Subbayya (39); at Patna in Ganga- 
nand Singh v. Rameswar Singh (17) and by 
the High Oourt of Calcutta in Saral Chand 
Mitter v. Mohun Bibi (21). 


It remains now to notice the subsidiary 
question whether the power of the Court 
to order restitution is limited to those 
cases only in which it has been moved by 
the minor himself whether before or after 
attaining majority, or whether the Court 
‘ean grant relief also when he is the defend- 
ant. Onthis question again the authorities 
are not uniform, but after giving the 
matter my fullest consideration I am of 
opinion that there is no justification for 
making such a distinction. It is, no doubt, 
true thats, 41, Specific Relief Act, relates 
to those cases only where the minor is the 
plaintiff, but ite terms are not exhaustive 
and I fail to see why the equitable jurisdic- 
tion ofthe Court should be affected by the 
fact that the minor comes before it as a 
defendant. The Court exercisesthis power 
to do complete justice between the parties 
by restoring them tothe position which 
they occupied before the void contract was 
entered into and the mere circumstance, 
that the minor is arrayed before it on one 
side or the other, ought not to make any 
. difference. 


52) 75 Ind. Cas 261; A. I R, 1923 Lah. 510. 
5 (53) 62 Ind. Cas. 258; A. I, R. 1921. AlLJ26; 8U,P, 
fu. R. (A) 81; 18 A. L. J. 878, 
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For the foreging reasons my answer to 
the reference is. : 

([) That in the circumstances stated in 
the question the quondam minor is mot 
estopped from pleading his minority in 
avoidance of the contract, 

(ID) (i) that he cannot in subsequent litiga- 
tion refuse to perform the contract and at 
the same time retain the benefit which the 
had derived thereform and (ii) it makes 
no difference whether in such litigation 
he is the plaintiff or the defendant. 

A. N, A. Reference answered, 





PRIVY COUNCIL. 

APPEAL F&OM THE Court OF THE RESIDENT 
CoMMISSIONSR OF THE TERRITORY OF 
BASUTOLAND. 

June 15, 1928. 

Present :— Lord Chancellor, Viscount 

Sumner and Lord Atki 
MOLAPO MOJELA APPELLANT 


versus 

THABO LEROTHOLI MOJELA— 

2 RESPONDENT. 
UE and legitimacy—Presumption in favour 
of. 
The presumption which exists, in favour of 
marriage and against concubinage, and in favour of 
legitimacy and against bastardy, cannot be extended 
to a case in which the validity of the marriage and 
the legitimacy *of the offspring are admitted and 
where the only pointis as to whether the marriage 
was conducted dn such a way as to confer a par- 
ticular status and precedence upon the offspring of 
the union. . 

Piers v. Piers (1), distinguished, 

Appeal from the judgment of the Court 
of the Resident Oommissioner for the 
Territory of Basutoland, dated the .llth 
March, 1926. ; 
- Sir Malcolm Macnaghten, K. C., and 
Percival P. Smith, for the Appellant. 


JUDGMENT. 

Lord Chancellor.—This is an appeal 
from a judgment of the Resident Com- 
missioner ior -Basutoland, which allowed 
an appeal from the Assistant Commiseioner 
and restored the judgment of the Para- 
mount Chief. ; 

The question involved in the appeal is 
the right of succession to the chieftaincy 
of the Makhauta tribe of the Basutos, 
which had been held, util hia death, by 
Ohief Mgjela — ' er n 
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It appears from the evidence that Ohief 
Mojela had as his.chief or first wife a 
woman named Mamakhobalo, as his second 
wife a woman named Mantlebe, and there 
were two other wives, none of whom had 
any male issue which survived the chief, 
and the fifth wife was Mathabo, the 
mother of the respondent. 
. In the Courts below an attempt was 
made to challenge the validity of the 
marriage of Mojela with Mathabo; but that 
point was expressly given up before their 
Lordships’ Board by Sir Malcolm Mac- 
naghten, who, with his learned junior, has 
argued the case with the utmost fairness 
and discretion. 

After the birth of the respondent, Thabo, 
it appears that an effort was made by the 
first or chief wife to adopt the respondent; 
but this was defeated by the objection of 
the second wife, Mantlebe. Thereupon, 
according to the evidence, Mamakhobalo 
desired to have a deputy wife taken by 
the Chief Mojela, who could, if possible, 
produce an heir who might be treated as 
her son and succeed to the chieftainoy. 
Às &result of ber importunities, the Chief 
Mojela married, as a sixth wife, Mamolapo, 
the mother of the appellant. 


The question which arises is whether the 
marriage with Mamolapo was merely an 
ordinary marriage, in which case her gon 
would rank as junior to Thabo, the 
respondent, or whether it wasa marriage 
according to plan, which, it wes suggested, 
would constitute Mamolapo a deputy wife for 
Mamakhobalo and confer upon the appel- 
lant the right of succession as heir to his 
father. "ME 

Questions, were raised as to whether it 
was possible to carry out such a marriage 
according to plan, when there was already 
in ekistence a male heir. That question 
was left open by the Resident Commis- 
sioner and their Lordships do not think it 
necessary to deal with it. 


The Resident Commissioner decided the 


case in favour of the respondent, on the 


ground that he was not satisfed that the 
formalities necessary to constitute a valid 
marriage according to plan had been 
carried out. Their Lordships have been 
carelully throvgh the evidence, which hag 
been fully reviewed beforethem, and they 
gee no ieason to differ from the opinion 
reached by the Resident Commissioner or 
to disturb his findings, . . 
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It was suggested on behalf of the appel- 
lant that the well-known rule of law, of 
which the case of Piers v. Piers (1) is an 
example, by which there isa presumption 
in favour of marriage and in favour of 
legitimacy, could be evoked to assist his 
case. Intheir Lordships’ view that rule 
of law has no applieation to the ‘present 
case. Thereisno dispute that the marri- 
age between Mojela and Mamolapo was a 
valid marriage or that the appellant isa 
legitimate son of Mojela. Their Lordships 
see no reason for extending the presump- 
tion which exists in favour of a marriage 
and against concubinage, and in favour of 
legitimacy and against bastardy, to a case 
in which the validity of the marriage and 
the legitimacy of the offspring are admitted 
and where the only point is as to whether 
the marriage was conducted in such a 
way as io confera particular status and 
precedence upon the offspring of the 
union, 

In those circumstances their Lordships 
are of opinion that there is no ground for 
disturbing the decision reached by the 
Resident: Commissioner and their Lordships 
will humbly advise His Majesty that the 
appeal should be dismissed. 

K J. k. Appeal dismissed. 

Solicitors for the Appellant :—Mesers. 
Bizcham and Co. 

Solicitors for Respondent :—Mr, 
Hunters. 


Q (1849) 2 H. L. O. 331; 13 Jur. 560; 10 Ir, Eq. M1; 
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OUDH CHIEF COURT. 
Szoonp Oivit Appwat No. 378 os 1997. 
May 11, 1928, 

Present :—M. Justice Misra. 

RAM HARAKH-—DRFBNDANT— APPELLANT f 


versus 
OHAIL BEHARI—PLAINTIFF— RESPONDENT, 

Occupancy tenure created by settlement decree— 
Mortgage of tenure, 
Estoppel, 

Where occupancy rights are conferred upon a 
person by means of a decree and the decree declares: 
those Habits to be norf-transferable, the mortgage of 
such rights, though not binding upon the landlord, 
is binding on the transferor, and neither he nor any 
person claiming under him can avoid the transfer on 
the ground that it 1s against the terms of the decree: 
and is, therefore, void. (p. 185, col. 2; p. 196, col. 1. 

Hirdewv. Parag Tewari (1), Wazw Mohamma v, 
Har Prasad 42) and Beni Madho v, Kali Prasad Singh, 
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Appeal against a decree of the Sub- 
ordinate Judge, Gonda, dated the 3lst 
Anguast, 1927, settiag aside that of the 
Munsif, Uwaula at Gonda, dated the lst 
June, 1927, 

Messrs. H. D. Chandra and S. Ali 
Jawwad, for the Appellant. 

Mr H Husain, for the Respondent. 

, JUDGMENT.—Taisis a second appeal 
in a suit for possession. Tne plaintiff 
claimed possession of the plots in suit 
as well a3 damages on the allegation that 
he was the mortgagee of a certain land 
including the said plots. The mortgage 
was alleged to have been executed on 


the 23rd June, 1927, by one Musammat : 
Dilmani, the widow of one Ram Dat, . 


who, it was stated, had obtained a decree 
for the occupancy rights from the Settle- 
ment Oourt in respect of the said land. 
It was further alleged that the defendant 
had wrongfully dispossessed the plaintiff 
from two of the plots claiming to be 
the tenant thereof. It was also alleged 


that the patta in favour of the defend-° 


ant was a fictitious document having been 
executed after the plaintiff's mortgage. 

1n defence the appellant denied the 
genuineness of the mortgage-deed alleged 
to have been executed in favour of the 
plaintiff. It was also contended that the 
land covered by the mortgage-deed was 
an occupancy holding and as such was 
incapable of transfer. It was further con- 
tended that the lease in favour of the 
defendant was a genuine lease having 
been executed prior to the plaintiff's mort- 
gage and that, therefore, the plaintiff 
was not entitled to any relief. 

Toe learned Munsif of Utraula who 
tried the suit, decided against the genuine- 
mess of the morgage-deed in favour 
of the plaintiff and held that the land 
mortgaged thereunder constituted a pro- 
perty which could not be alienated. He 
also held that the defendant’s lease was 
& genuine document and was one executed 
prior to the plaintiff's mortgage. On 
these findings he dismissed the plaintiff's 
Buit. 

On appeal the learned Subordinate Judge 
of Gonda took a different view. He held 
the executisa of the plaintiff's mortgage. 
deed to hava been fully established. Eo 
also held tut the occupancy holding for 
which a decree had been passed by the 
Settlement Court in favour of Ram Dat, 


wae not the ooogpanoy tenure Govered. 


RAM HARAKH 0, OHAIL BEHABI. 
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by s. 5 of the Oudh Rent Act (XXI of 1886) 

but was a tenurzé covered by a decre- 

and though its transfer could ba avoide 

ed by the landlord, yet it was vaild 

so far as the transferor was concern- 

ed. As to the defendant's lease he 

decided against its genuineness and held 

that it was a fictitious document executed 

after the plaintiff's mortgage and was 

probably antedated. On these findings ' 
he decreed the appeal and gave the 

plaintiff a decree for possession of the: 
plots in suit but did not award any 

damages since he found that there was ' 
no satisfactory evidence on the record to. 
prove the same. 

In second appeal the same points as 
were urged in the Courts below have 
also been urged before me. 

As tothe execution of the alleged mort- 
gage deed in favour of the plaintiff, I: 
am of opinion that the finding of the 
lower Appellate Court to the effect that: 
the execution has been fully established 
by the evidence on the record, is one 
of fact and cannot bedisturbed in second: 
appeal unless it is shown that it is 
vitiated by someerror of law or procedure. 
The learned Pleader for the -appellant 
frankly admitted before me that he could 
not point out any such error. 

I, therefore, hold the execution of the 
mortgage-deed to have been established. 


As to the plea ‘regarding the non-trans- 
ferability of the occupancy tenure of 
which the plots in dispute constitute a 
portion, I have heard the arguments of 
the learned Pleader for the appellant at 
great length and have come to the con- 
elusion that the decision arrived at by 
the learned Subordinate Judge is correot. 
It has been held by the late Oourt of 
the Judicial Commissioner of Oudh in 
two cases, namely, Hirdei v. Parag Tewari 
(1) and Wazir Mohammad v, Har Prasad: 
(2) that the deoree granted by the Settle- 
ment Court for occupancy rights stands: 
on a different footing from the occupancy 
rights obtained by a.tenant by virtue of 
the provisions of's. 5 of the Oudh Rent, 
Act. The distinction pointed out in these 
cases is to the effect that where the 
occupancy rights are conferred “upon a 
person by means ,of a decree and the 


decree declares those rights to be nons 


(1) 11 Ind. Oas. 527; 14 Q. O, 144, 
o 13 Ind, Cae, 613; 18 0, 0, 87, lom 
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transferable, the mortgage of such rights, 
though not binding upon the landlord, 
is binding on the transferor, and neither 
he nor any person claiming under him 
can avoid the transfer on the ground 
that itis against the terms of the decree 
and is, therefore, void. The principle under- 
lying such cases is that the transferor 
is estopped from challenging the validity 
of his own action where by such action 
he is himself benefited and has made the 
mortgagee to acb to his disadvantagé. In 
the case where the occupancy rights are 
conferred under s. 5 of the Oudh Rent 
Act, it has been held that the transfer 
of such rights is altogether void since 
it is prohibited by Statute Law and that 
in such a case no estoppel can arise 
vide Beni Madho v. Kali Prasad Singh 
(3). The distinction between the two 
cases was pointed out only recently in 
acase decided by the Hon'ble Ohief Judge, 
Sir Louis Stuart, and Mr. Justice Wazir 
Hasan in Balbhaddar Singh v. Kusehar 
Das (4). I, therefore, hold that the mort- 
gage deed in favour of the plaintiff-res- 
pondent cannot be challenged by the 
defendant-appellant who is a transferee 
from the mortgagor herself. 
As to the validity of the defendant's 
atta, I am afraid the finding of the 
earned Subordinate Judge again one of 
facts cannot be challenged in second appeal. 
The learned Pleader for the appellant 
attempted to take me behind that finding 
but I refused to dose since hecquld not 
oint out in this case also, any error of 
aw or procedure such as might be con- 
sidered to vitiate the said finding. It 
must, therefore, be held that the patta 
in favour of the defendant-appellant is 
8 gpurious document having been execut- 
ed sabsequent to the mortgage-deed in 
favour of the plaintiff-respondent with an 
intention to defeat the plaintiff's right. 
The appeal, therefore, fails and is dis- 
missed with costs. 
A. N. A. Appeal dismissed. 
2 60. O. 331 


4) 110 Ind. Cas. 357; 5 O, W, «N, 487; 12 R. D, 153; 
oA. L R. 1928 Oudh 944. 
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LAHORE HIGH COURT. 
Szoonp Oivin APPEAL No. 2807 or 1925. 
April 14, 1928. 
Present:—Mr. Justice Bhide. 
LABHA SINGH AND ANOTHE&—P LAINTIFFS 
—APPBLLANTS 


VETEUS 
SUNDER SINGH AND oTaERS— DEFENDANTS 


— RESPONDENTS. 

Limitation Act (IX of 1908), s. 26—Hasement— 
Right of way—User as of right, presumption of. 

When a right of way has been used peaceably 
and openly without interruption for 30 years, its user 
as of right may be legally inferred. 

Diwan v. Jagta (4), followed. : 

Kyiman v. Set Lal (5) and Sahib Ditta v. Daya 
Singh (6), referred to. 


Second appeal from a decree of the 
District Judge, Amritsar, dated the lst 
August, 1927, reversing that of the Sub- 
ordinate Judge, Fourth Olass, Ajnala, dated 
the 16th March, 1927, 

Mr. Ghulam Rasul, for the Appellants. 

Mr. M. C. Mahajan, for the Respondents, 


JUDGMENT.—The plaintiffs sued 
in this case for a perpetual injunction 
restraining the defendants from interfer- 
ing withthe plaintiffs user of the road 
marked A. F. E B, inthe plan Ex, P. 2. 
The defendants’ plea was that they had a 
right of easement over the road by an 
uninterrupted user as of right over 20 
years before the suit. The trial Oourt 
found the issues in favour of the plaintifis 
and decreed the suit, On appeal the learned 
District Judge, after considering the evi- 
dence of both the parties, found that the 
road in dispute had been used by the 
defendants for mere than 20 years as a 
means of going from the village abadi to 
their fields and to their well. On the basis. 
of this finding he held that the defendants 
had acquired arightof easement over the 
road. He accordingly accepted the appeal 
and dismissed the plaintiffs’ suit. Plaint- 
iffs have now filed asecond appeal and it 
is contended on their behalf that the 
learned District Judge's finding is not 
sufficient to sustain his decision, inasmuch 
as he has not found that the defendants’ 
user of, the road wasas of right. It must 
be said thatthe learned District Judge's 
finding isnot as clear ani precise as it 
should have been in this respect; but the 
evidence on which this finding is based ia 
to the effect that the defendents have been 
using the road openly and uniuterruptedly 
for over 20 years, The question for con- 
sideration is whether in such circumstances 


.When a right 


NEA 
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it can be presumed that the user was as 


of right. The learned Counsel for the 
. appellant has cited Baroda Kant Karmakar 


v. Sreenath Sil (1), Shaikh Khoda Buksh v. 
Shaikh Tajuddin (2) and Meser Mullick v. 


Hafizuddi Mullick (3) and contended that 
no such presumption arises and that the 


Indian Law in this respect is different 


‘from the English Law. The authorities 


cited have been considered and distinguish- 
ed in Diwan v, Jagta (4) and it has been 
held therein following Kyinan v. Set Lal 
(5) and Sahib Ditta v, Daya Singh (6) that 
of way has been used peace- 
ably and openly without interruption for 
20 years, its user as of Tight might be 
legally inferred. Itis true that in Diwan 


'v. Jagta (4) the road in dispute was the only 


one which gave the plaintiffs access to their 


well, but the decision was not based on 


this aspect of the case, After considera- 
tion of the authorities cited the learned 
Judge remarked “It seems to me that an 
open user continued without interruption 
for a period of over 20 years and not shown 
to be attributable to permission or suffer- 
ence on the owner's part is prima facie 
evidence of enjoyment as of right within 
the meaning of 8, 26 of the Indian Limita- 
tion Act.” In the present instance it has 
not been found thatthe user was aetually 
attributable to any permissionor sufferance 
on the partof theplaintiffs, I, therefore, hold 
that on the finding of the learned District 
Judge there was a presumption that the 
user by the defendants was as of right. In 
the circumstances I see no reason for inter- 
ference with the decision of the learned 
District Judge and dismiss the appeal. Ag, 
however, the finding of the learned District 
Judge was not as clear and precise as it 
should have been, I leave the parties to bear 
their own costs. 


Appeal dismissed, 
(1) 18 Ind. Cas. 211, 
(2) 8 0. W, N. 359. 
ta) 9 Ind. Cas 965; 13 O. L. J 316, 

199 56 Ind. Oas. 738; 1 Lah. 206; 113 P. L, R. 


(5) 8 Ind. Cas. 1196; 3 Bur. L. T., 100, 
(8) 3 Ind. Cas, 271, . 
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PRIVY COUNCIL; : 
APPEAL FROM THR Mapnas Hien Cover. 
June 14, 1928, : 
Present :—Viscount Sumner, Mr. Ameer Ali 
&nd Sir John Wallis. 7 
Tusa SECRETARY or STALE rog INDIA 
iN OOUNOIL-—DEFENDANT— APPELLANT 


versus 
VALARPURAM KANDADAI RAMA- 
NUJACHARIAR AND OTHER8—PLAINTIFFS 
a Ra PON DON TA; Fui 

Settlement — Settlement otification, 
a 1910. 88. 28, 86—Land assessed as dry —Raasing 
of wet crops—Power of Government to levy enhanced 
H Raising of wet crops on land registered at the 
Settlement as dry and assessed accordingly, amounts 
to a conversion of dry into wet land within the 
meaning of the reservation in s. 36 of the Madras 
Settlement Notification of 1910 and empowers the 
Government to increase the assessment. [p. 202, col. 
ga int eo date as the pattadars cultivate the 
land as dry they are entitled to hold the lands for 
the whole period of the Settlement at the Tate 
originally assessed on them as such, on their raising 
wet crops upon them they effect a _ conversion, 
thereby justifying the Revenue Authorities in im- 
posing upon them the appropriate wet rates of 
assessment. [p. 203, col. 1.] 

Judgment of the High Court reversed. - 

Consolidated appeals from one judgment 
and six decrees of the Madras High Oourt 
(Devadoss and Jackson, JJ.), dated the 
27th August. 1924, and reported as 85 Ind. 
Cas. 419, affirming a judgment and six 
decrees of the District Judge, Ohingleput, 
dated the 8th March, 1921. 

Messrs. Dunne, K.C., and K. Brown, for 

he Appellant. 
t Mr. Abdul Majid, for the Respondents, 
JUDGMENT. | : 

Si» John Wallis.—The plaintiffs, who 
are ryots 1n the Ohingleput District of the 
Madras Presidency, instituted these six 
suits, which were tried together, against fhe 
Secretary of State in Council, in the Court 
of the District Munsif of Poonamallee, to 
recover certain assessments which had been 
levied on them by Government in addition 
to the dry rates which had been assessed on 
their lands at the thirty years’ Settlement 
of 1910, The District Mungif allowed the 
suits, and his decision was affirmed on * 
appeal by the District Judge of Chingleput 
and on second appeal by the High, Court of 
Madras. The defendant then applied to 
and obtained from'the High Court certi- 
ficates thatthe cases were fit for appeal to 
His Majesty in Council, ‘as, though the 
actual sums in dispute were small, the 
decision $flected the right of Government 
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to considerable revenue and involved a 
question of general and far-reaching import- 
ance, the appellant undertaking at the 
.same time not to claim costs against the 
respondents in the event of the appeals 
being successful. 
The plaint in each case alleged that the 
plaintiff had been holding the suit land 
paying the assessment as fixed by the 
Settlement Officer in the Re Settlement of 
1909; that the lands had been classified 
during the said Settlement as achukattu 
lands in consequence of the high ridges 
that surround them to facilitate paddy 
(rice) cultivation with the aid of rain water 
that may be stored on them during the 
rainy season, and that Government had 
assessed them at a higher rate than is 
usually paid for lands of similar quality in 
the neighbourhood, but without such 
facilities. It was further alleged that in 
F'aslis 1324 and 1325 Government illegally 
levied an additional water-cess on the 
lands and collected it by coercive process in 
the years 1915 and 1916; that the Board of 
Revenue on the plaintiff's appeal ordered 
the water cess so levied to be refunded as 
illegal and unauthorised, but at thesame 
time apparently authorised the Revenue 
Authorities to collect the same amount under 
the head of enhanced assessmant, and that 
the plaintiff was compelled to submit under 
protest to the amount of the refund being 
applied in satisfaction of the fresh claim. 
This so-called enhanced assessment, it was 
alleged, was practically the levy df a fresh 
tax to which the defendant was not entitled 
in law, and the plaintiff was entitled to hold 
the land with reference to the usual settle- 
ment rate fixed with reference to the situa- 
tion of the land and the facilities of cultiva- 
tión existing at the date of the settlement. 
Further, no additional facilities of irriga- 
tion or cultivation had been effected since 
the settlement either by the Government 
or by the plaintiff himself. Lastly, it was 
alleged that the achukattus in question 
were not objectionable as they in no way 
obstructed or delayed any flow of water to 
e any Government source of irrigation, and 
that these facilities had been enjoyed by 
the plaintiff and his predecessors for more 
than sixty years and recognised by Govern- 
ment in their classification of the lande in 
, the last settlement. The plaintiff accord- 
ingly sued tó recover the enhanced 
assessment already mentioned, as well as a 
further sum collected for Fasli *1326, and 
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also prayed for a permanent injunction 
restraining the defendant from Jevying en- 
hanced asresement on the plais.t lands for 
future Faslis 

The defendant filed a written statement, 
of which the most material portions were a8 
follows:— 

"4. Theaverments in paras. 3 to 5 of the 
plaint are incorrect. Whatever view may be 
taken with reference to the question of 
proprietary interest in land as between a 
ryotwari pattadar and Government, there ` 
can be no disputeas to Government right 
to impose such assessment as they consider 
reasonable and proper on Jan Is included 
in the holding ofsuch a paitadar. The 
imposition of the assessment and its 
increase or decrease cannot be questioned by 
meuns of a suit and the Court has no juris- 
dietion to question the legality or validity 
of the impoeition. Even supposing the 
lands were enjoyed as achukattu landsfor a 
very long period, an allegation which this 
defendant does not admit and which the 
plaintiff will have to prove, that circum- 
stance would nottake away the’ right of 
Government in their sovereign capacity to 
levy additional assessment on the lands 
atany time. The State can claim a share 
in any crop grown on Tyotwari land by 
impounding the rain water which falla on 
the land. The Governmentare entitled to 
charge wet assessment on the land in lieu 
of claiming share of the wet crop. The 
rate of assessment that may be fixed on such 
lands cannot be questioned by the Courts: 
Vide 8 58of the Madras Revenue Recovery 
Aet II of 1864. 


“5, The allegation in the plaint that the 
Government cannot vary the assessment 
imposed at the time of settlement is in- 
correct Such right is recognized in 
para. (83) of the Settlement Notification 
in respect of such lands as-those in the 
suit. 
"6 The achukattus in question were 
objectionable and were considered to be 
so, as they had the effect of cuiting off the 
supply of water to tanks lowerdown." 


“9 The levy “of enhanced assessment is 
legal and valid with reference to all the 
Faslis in question." 

The defendant also pleaded tbat’ as 
regards Fasli 1323 the suit was bad for 
want of notice, that it was barred by limi- 
tation, ind that the plaintiff was not en- 
titled to theinjunetion sought for, 
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On these pleadings theCourt framed the 
following issues; — 

"L Has this Court no jurisdiction to 
Tuin the legality of the levy in ques- 

ion 

"IL Is this suit within time?" 

"IIT. Is this suit bad to the extent of the 
collection made in Fasli 1396 for want of 
notice?” 

“IV. Are the plaint mentioned achukattus 
objectionable?” 
"V. Is the 

illegal?" 

"VL Is the defendant's right tolevy the 
tax in question barred by limitation 
under Art. 149 of Sch. I ofthe Limita- 
tion Act.?” 

“VIL. Is the retrospective effect given to 
the levy ultra vires?” 

“VIIL Did the plaintiff make the pay- 
ments in question voluntarily? If so, is he 
entitled to claim a refund of the same?" 
cones To what relief is the plaintiff entitl- 
8 

No oral evidence was called on either 
side. The plaintiffs contended themselves 
with puttingin the Notification of June Ist, 
1910, of theSpecial Settlement Officer 
Ex. A, stating the conditions on which the 
re settlement was to be effected, and the 
defendant filed certain Proceedings of the 
Board of Revenue and Government Orders 
showing the way in which the question of 
achukattus had been dealt with prior to the 
settlement, and also the Board’s Proceec- 
ings directing the refund of the water-cess 
levied on the plaintiff and the levy on him 
ofan enhanced assessment for his wet 
achukattu cultivation, which was to be “the 
corresponding wet assessment minus the 
dry asseesment already levied.” 

On the main issue the District Munsif 
held that Government was bound to respect 
the solemn pledge given in the proclama- 
tion, Ex. A, that the rates of assessment at 
the re-settlementshould remain uncharged 
fora period of thirty years except under 
the circumstances mentioned therein, 
which he held not to have arisen, and he 
found this and the other issuesin favour of 
the plaintiff. ° 

On appeal the District Judge, Mr. R. A. 
Jenkins, I. O. S, held that the terms of the 
re-settlement were binding on the Govern- 
ment, and that s. 58 of the Madras Revenue 
Recovery Act, 1864, was no bar toasuit to 
recover enhanced assessment not in accord- 
ance with the terms of the settlement. On 


collection complained of 
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the question whether the terms of thé 
Notification Ex. A, of June let, 1910, 
reserved to Government the right to levy 
enhanced assessment for wet cultivation on 
the suit lands by achukattus, he held that 

the provision in the Notification that lands 
on which wet crops were raised by achukat- 

tus if they are “situated so close to the 
foreshore of a Government irrigation work: 
as materially to interfere with its supply'" 
were to be retained as ordinary dry, and: 
were to be''dealt with by the Oollecter in 

accordance with the practice obtaining in. 
the District,” did not reserve any right to: 
alter the assessment during the period of 
thirty years, but “that the object of leaving 
the lands to be dealt with according to the 

district practice was to compel the ryots to 

remove the objectionable ridges by impos- 

ing a heavy rate." | 

The rate fixed at re-settlement could 
not, he held, be raised during the period of: 
the settlement “exceptas expressly reserv- - 
ed—such as by conversion from dry to: 
wet or manavari.” He did not, however, 
deal with the question whether the subse-: 
quent raising of wet crops on _ lands 
registered at the settlement as dry did not 
amount to such a conversion within the 
meaning of the reservation, He held it un- 
necessary to decide whether these achukat- . 
tus were objectionable or not, but otherwiee 
affirmed the findings of the District Munsif 
and dismissed the appeal. ] 

The cases then came before the High 
Court on second appeal, when Jackson, J.,. 
who delivered the judgment of the Covrt, 
dealt with the reservation in the Notifica- 
tion as to objectionable achukattu cultiva- 
tion as follows:— 

“The defendant contends that the , pro- 
vision in the Notification Ex. A, ‘will be 
dealt with by the Oollector in accordance 
with the practice obtaining in the district’ 
allows a large discretion. The practice, 
no doubt, was to charge water-rate if a 
paddy crop was raised; but since such 
charges are not rightly leviable under the 
Irgigation Oess* Act, an enhanced assess- 
ment practically amounts to the sanie 
thing, and can be described as ‘in accord- 
ance with the practice obtaining in the 
district.’ The short answer is that snch 
practice never did obtain nor could obtain. 
Oncea settlement has been duly notified by 
Government, the Collector acting under 
the orders ofthe Boaid of Revenue. cannot 
vary the rates of assessment." 
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He also held that the reservation as to 

‘lands which may be converted from dry 
to wet” referred to physical conversion 
and did not mean that Government reserved 
to themselves the right at any time to 
convert the classification of aland as dry 
to one of wet. If that were so, he observed, 
there would be no settlement. He, again 
did not deal with the question whether 
there had been such a conversion. After 
finding other issues in favour of the plaint- 
iff, he directed the decrees tobe varied by 
omitting the injunetion and otherwise 
dismissed the second appeals. 

The three Courts before which these 
cases came in India agreed in holding 
that the imposition of these additional 
assessments was not in accordance with 
the terms of the Settlement of 1910, that 
Government was not entitled to vary the 
terms of that Settlement so long asit con- 
tinued in force, and that the Oivil Courts 
are not barred of jurisdiction to afford 
redress. 

With these last two contentions it is 
unnecessary for their Lordships to deal,. 
because Mr. Dunne, who appeared for the 
defendant and disclaimed on the part of 
the Government any desire to depart from 
the terms of the settlement, refrained from 
arguing them before their Lordships and 
elected to stand or fall upon the question 
whether these additional assessments were 
in breach of the Settlement. |, 

To explain the nature of this question 
and show how it arose, their, Lordships 
will referinthe first instance to the letter 
of Mr. G. A, D. Stuart, I. O. 8. Special 
Assistant Settlement Officer, of 30th 
September, 1907, asking for instructions 
and making suggestions in paras. 5 to 7 of 
the létter as to how “manavari lands.” 
"achukattus," and “wet under water spread,” 
were to be dealt with in the new Settlement, 
“A peculiarity of this district," he observed 
“is the large extent of paddy (rice) grown 
on lew-lying lands without any regular 
irrigation. Low bunds ar@ raised round 
the lands to retain rain water, and lands 
also often get the benefit of percolation from 
neighbouring wet fields, small ponds or 
tangals, springs atthe base of low hills, 
etc. Such lands are termed manavari (rain 
fed). At the last Gettlenfent all mana- 
vari lands that received regular irriga- 
tion from a  Goternment source were 
treated 9s wet, and the rêst treated as dry, 

e but assessed at special rates, which were 
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usually one, but sometimes two or three 
tarams higher than the rates applied to 
other dry lands inthe same block." For 
reasons which he gave, the Settlement 
Officer recommended that in the new 
Settlement these lands in future should 
not be classed either as wet ordry, but 
should be put into a new class of manavari 
(rain fed) lands, and this recommendation 
was accepted by Government. He then 
proceeded to deal with achukattu cultiva- 
tion, and stated that since the last Settle- 
mentalarge extent of dry land had been 
brought under manavari cultivation by 
raising bunds about 2 feet high, called 
achukattus, round the fields and so hold- 
ing up sufficient rain water after heavy 
rain to grow& paddy (rice) crop. Where 
such lands were situated near the fore- 
shore ofa tank, he was of opinion that 
the supply of the tank was interfered with, 
and that this interception might become 
serious when every field in the catchment 
area of a small tank was bunded. It is-of 
course obvious that interference with the 
customary water supplies of a tank might 
injuriously affect ryots holding wet lands 
under it and raising one, or even two 
wet cropsevery year by the aid of tank 
water, and might so affect their ability to 
aythe highrates assessment which had 
bern imposed on them in consequence of 
these facilities for raising valuable 
crops. 
- It had been the practice, Mr. Stuart sta'ed, 
to impose water rate on this achukattu culti- 
vation whenever it was considered that tbe 
supply to any tank had been interfered 
with. Water-rate here means “a separate 
cess” leviable for watertaken frem a Govern- 
ment source under Madras Act VII of 1865 
which came under the consideration of this 
Board in Kandukuri Balasurya Prasadah 
Row v. Secretary of State for India 
(1). The view of the Madras Govern- 
ment was that they were entitled to impose 
this water-cess ht such rates as would 
effectively deter the ryot from persisting in 
this method of cultivation. Mr. Stuart now 
proposed that it should be decided once 
for all which were the lands oa which ac- 
hukattus could be raised ‘‘and which the 
lands on which the raising of achukattus 


should be penalized " . 
(1) 41 Ind. Oas 98; 44 L A. 166 at p. 174; 40 M. 886; 
33 M, L. J. 144; 22 M. L. T. 76; 15 A. L, J. 680: 91 
Q. W. N. 1089: (917 M. W. N. 536; 19 Bom. L. B, 
UAR W. 340; 2P. L. W. 260; 26 O. L.J. 290 
(P. C.) 6 > 
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Ina subsequent Board's Proceeding of 

the llth September, 1908, thess proposals 
of Mr. Stuarts are referred to as being 
that achukattu lands situated close to the 
foreshore ofa tank should be entered in 
8 special list to be furnished to the Revenue 
Department “in order that their cultivation 
may be put down by the imposition of a 
penal water-rate." 
. These proposals were adopted at the 
Settlement. Achukattu cultivation which 
was unobjectionable was not entered as 
wet or dry, butin the new manavari or 
rain-fed class already mentioned, while 
lands included inthe list of objectionable 
achukattus were retained in the class of 
dry, that is to say, as bearing dry crops 
and with lighter rates of assessment, it 
being intended to prevent the ryots from 
raising wet crops on them by putting up 
achukattus and so interfering with the 
tank water supply. Had they been classed 
at the Settlement either as wetor manavari 
and so rated as growing wet crops, there 
would have been no case afterwards for 
imposing the statutory water-cess upon 
them unless they acquired some fresh 
source of supply and there could have been 
no case at all for imposing penal water cess 
for the purpose of putting down this sort 
of cultivation. . 

Inthelight of these observations their 
Lordships will now proceed to consider 
the terms in which this achukattu cultiva- 
tion was dealt with in para. 23 of the 
Settlement Notification, of which the 
following are the material portions: — 

“93 Achukattus.—1n addition to thefields 
registered as ‘manavari’ at the Settlement 
there are numerous dry fields which have 
since been converted into ‘manavari’ by 
the erection of high bunds or achukattus 
which store up rain water and obstruct 
surface drainage. The Government have 
decided that such lands should be transferred 
to ‘manavari’ and assessed at manavari 
rates, unless they are situated so close to 
the foreshore of a Government irrigation 
work as materially to interfere with its 
supply. Lands of the latter description 
will beratained as ordinary «dry and will 
be dealt with by the Collector in sccord- 
ance with the practice obteining in the 
district.” 

As has been already shown, the practice 
obtaining in the district was to endeavour 
to check this sort of cultivation.when 
deemed objectionable by imposing a water- 
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the assessment under 
Madras Act VII of 1865. The wording of 


the Notification is taken from the Govern- 


ment Order of 14th August, 1909, dealing 
with the general proposals for the re-settle- 
ment, and directing that these. objection- 
able achukattu lands should be entered in 
special list and left to be dealt with by the 
Collector in accordance with the existing 
district practice, as embodied in G. O 
No. 593 Revenue, dated 24th June, 1905. 
That order, which deals with “thequestion 
of charging water-rate for wet cultivation 
raised with the aid of water collected by 
means of achukattus, or bunds temporarily 
erected to intercept drainage from dry 
Jands" states the practiceas follows:— 

*9. The correct procedure for the treat- 
ment of such cultivation is laid down in 
G.O, No. 852, dated 30th August, 1887 
as explained by G.O. No. 205, dated 9th 
March, 1888, viz., that water-rate should be 
charged if the achukattu by means of 
which wateris collected intercepts water 
which would otherwise flow into a Govern- 
ment tank orother irrigation work. This 
rule should be strictly followed, 

In their Lordships’ opinion the lower 
Courtshave not given sufficient considera- 
tion to the direction in cl. 23 that lands 
of this description should be “retained as 
ordinary dry," that is to say, with the 
incidents of land registered as dry, The 
earlier cls. 12 to 14. had provided for lands 
registered as dry being transferred in 
certain cases to wet, and wet lands to dry 
and for assigning to them a soil classifica- 
tion suitable to their new registration. 
Obviously these transfers" were to be made 
at the time ofthe settlement with a view 
to the imposition of the appropriate assess- 
ment. Olauses 29and 30 provided that at 
the re-settlement, pattas were to be issued 
to the ryots showing, in accordance with 
the new registers, “the description of the 
land, e. g., Government dry, wet, manavari 
single crop, double crop, baling, etc. the 
registered source of irrigation and the 
assessment which all hereafter be levied on 
the land." It may,*therefore,.be taken that 
pattas were issued to the plaintiffs show- 
ingthatia the new registers their lands 
were registered as dry and showing also the 
assessment which wąs to be thereafter levied 
on the land. 

After thenew Settlement had come into’ 
forcethe Collector proceeded to deal with 
this achukgttu cultivation which had been” 
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iound objectionable, ag directed in the 
‘Notification, according to the practice 
obtaining inthe district, that is to say, 
he imposed upon them in addition to the 
assessment a separate cess under Madras 
Act VIL of 1865, with a view of putting 
down wet achukattu cultivation by the 
imposition of 8 penal water rate. The 
.plaintiffs appealed to the Board of Revenue, 
who apparently were advised that the 
imposition was illegal and directed it to be 
refunded. They went on to observe: “The 
achukatius in question are objectionable 
and, therefore, although water-rate under 
the Irrigation Oess Act is not leviable, the 
lands concerned are, in accordance with 
the orders of Government, liable to enhanced 
assessment; an appropriate enhancement 
in the present circumstances would be the 
difference between the wet and dry rates, 
The water-rates levied will be refunded 
but an enhanced assessment will be charged 
for the wet achukattu eultivaion, and 
this should be corresponding wet assess- 
ment minus the dry assessment already 
levied,” 


The only” question for their Lordships’. 


decision now is whether these orders can 
be supported under the terms of the 
Notification, that is to say, whether the 
Revenue Authorities, having at the re-settle- 
ment registered the suit landsas dry and 
imposed assessments upon them on that 
basis in the belief apparently that by the 
imposition of the Beanery water- cess 
they could prevent them from 

for wet achukattu cultivatlon, were entitled 
under the terms of the Notification, when 
this method failed them, to depart from 
the terms ofthe pattas and impose wet 
rates of assessment on the lands. This 
question, in their Lordships’ opinion, de- 
pendson the effect of cl. 36 of the Notifica- 
tion, which is as follows:— 

“36. The re-settlement will remain in 
force for the usual period of thirty years 
and the rates of assessment now sanctioned 
willremain unchanged for that period. 
Government reserve to themselves the right 
to revise on the expiry of the said „thirty 


years the assessment on land in such 
manner as may then seem just and 
proper. . The thirty years' limit 


does not apply to lands the irrigation of 
whieh may be improved by Government 
subsequent to the re-settlement nor to lands 
which may be converted from ‘dry’ to ‘wet’ 
or 'manavari' Modiffoations mgy also be 


being used. 
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madein the case of lands in the water. 
spread of tanks," : 

For the appellant, reliance was placed 
onthe stipulation that the thirty years 
limit is not to apply “to lands which may 
be converted from ‘dry’ to ‘wet’ or ‘mange 
Yari.’ 33 x 

It has been held by the lower Courts that 
these words cannot mean that Government 
reserves the power to transfer any lands 
it pleases from dry to wet. As already 
pointed out, the Notification had provided 
for the transfer at the time of the settle- 
ment of certain dry lands to wet and certain 
wet lands to dry in the Settlement register, 
and to say that after the Settlement had 
come into force Government could transfer 
at will dry lands to another class and 
assess them accordingly would, in the 
opinion of the High Court, be tantamount 
tosaying that, at any rate inthe case of 
lands registered as dry, there would be no 
settlement at all. They were, therefore, of 
opinion that the reservation could not 
have that effect. Now solong as lands 
registered as dry were cultivated with dry. 
crops it would obviously be unfair and 
opposed to the whole scheme of the settle. 
mentthat their assessments should be en- 
hanced. Onthe other hand, there wouid 
be nothing harsh or unreasonable in prcs 
viding that if, during the period of the 
settlement the pattadar should raise valu- 
able wet crops on lands registered as dry, 
that is, as bearing the much less valuable 
dry crops, he should be called upon to pay 
atthe higher rates. In their Lordships' 
opinion, the reservation as to lands which 
might be converted from dry to wet or 
manavari was inserted for the purpose of 
meeting such a case, and they will assume, 
as held by the High Court, that conversion. 
meant conversion by the pattadar and only 
reserved a power to increase the assess-; 
ment where there had been such a conver-, 
sion. 

The only question, then, is: has there 
been any such conversionby the pattadar 
plaintiffs in this case? In the Courts below 
it appears to have been considered that 
because they bad raised wet crops on their 
lands prior to the Settlement by means 
of achukattus, the fact that they went on 
doing so after the settlement had come into. 
force would not amount to a conversion 
within the meaning of the reservation. In. 
their Lordships’.opinion the fact that wet, 
crops may have been raised on these lands. 
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rior to the Settlement is not the govern- 
ing consideration. It is no doubt the fact 
that when at the settlement these lends 
were registered 88 dry and assessed accord- 
ingly, the Revenue Authorities knew that 
wet crops had been raised upon them by 
means of achukattus, but for reasons 
already given they regarded this method 
of cultivating this particular land as objec- 
tionable, and thought that they werein & 
position to check it and make the pattadars 
revert to dry cultivation by dealing with 
them in the manner referred to in the 
Notification, that is, by imposing the 
statutory water cess, probably at increas- 
ingly penal rates. That method was found 
to be illegal and the water-rate 80 levied 
was refunded. The fact, however, remained 
thaton lands which had been ordered to 
be retained as ordinary dry, and which had 
been registered as dry and assessed accord- 
ingly, the plaintiffs had raised wet crops. 
In their Lordships’ opinion this raising of 
wet crops on land registered at the Settle- 
ment as dry was a conversion within the 
meaning of the reservation. Solong as 
they cultivated the land as dry the pattadars 
were entitled to hold the lands for the 
whole period of the Settlement at the rate 
assessed on them as such, but when they 
proceeded to raise wet crops upon them 
they effected 8 conversion and justified 
the Revenue Authorities in imposing upon 
them “corresponding wet assessment” by 
which their Lordships understand the ap- 
propriate wet rates. 
For these reasons their Lordships are of 
opinion that the fresh imposition of these 
wet rates minus the dry rates already 
paid did not give the plaintifis any cause 
of action, and that, therefore, the decrees 
of the lower Courts should be set aside 
and the suits dismissed, but without costs, 
and there will be no order as to the 


costs of this appeal. Their Lordships 
will humbly advise His Majesty accord- 
ingly. 

K, J. B. Appeal allowed. 


Solicitors for the Appellant :—Solicitor, 


India Office. . 
S»lieitora for the Respondent :—Messrs. 


Chapman, Walker and Shephard. 
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LAHORE HIGH COURT. i 
Sroonp Civit APPEAL No 2203 oF 1923. 
May 1, 1928 
Present:—Sir Shadi Lal, Kr, Ohief 
Justice, and Mr. Justice Johnstone. 
KANSHI RAM-—PLAINTIFF—AÀPPELLANT 
versus 
Musammat CHET KUAR AND OTHERS— 
DEFENDANTS — RRAPONDHNTS. ji 
Limitation Act (IX of 1908), Sch. I, Art. 120— 
‘Alienation’, meaning of—Permitting redemption, 


whether altenation. 
Surrender of a property held as mortgagee, toa 


person not entitled to redeem it, by way of redem 
tion isan alienation within the meaning of Art. 125 
of Sch. I of the Limitation Act, 

Sheo Singh v. Jeoni (1), followed. 

Second appeal from a decree of the 
District Judge, Jhang at Sargodha, dated 
the 2nd May, 1923, affirming that of the 
Subordinate Judge, First Class, dated the 
lst February, 1922 

Mr. Nanak Chand Pandit, for the Appel- 


lant. 
Mr. Fakir Chand, for the Respondents. 


JUDGMENT. 
Shadi Lal, C. J.—The following pe- 
digree-table illustrates the*facts of this 


case:— 
Sain Ditta - Atusammat Raj Devi 





Musammat Bhaian = Lachhman Musammat Jamna 


Das. 
Arjan Das=Musammat 
Chet Kaur, 
Musammat (defendant No. 1.) 
Ram Piari. . | 


Thakar Das. 





E od 
Barkat Ram. 
e 


The dispute between the parties relates 
to a house which originally belonged to 
Sain Ditta. After his death, his widow 
Musammat Raj Devi granted a mortgage 
of the property to her son-in-law, Lach- 
man Das, on the 24th August, 1879. In 
1885 some of the reversioners of Sain 
Ditta sold the equity of redemption 
of the house to one Ganga Ram whose 
gon transferred ft on the 19th June 1915 
to defendants Wes, 3 and 4. On the 
same date the vendees redeemed the pro-e 
perty by paying the amount due on the 
mortgage to Musammat Chet Kuar, the 
widow of Arjan Das, and obtained pos- 
session of it. 

The plaintiff, who is 2 cousin of Arjan 
Das, bas brought the présent action im- 
peaching the transdction effected between - 
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Musammat Ohet Kaur and. defendants 
Nos. 3 and 4 and asks for a declaration 
that the transaction be dezlared to be 
void as against him. The Oourts below 
have concurred in holding that the suit 
is governed by the period of limitation 
prescribed by Art. 120 of the Limitation 
Act, and is consequently barred by time. 

It appears that, on the death of Mu- 


'sammat Raj Devi, the landed property of 


her husband was allotted tohis daughter 
Musammat Jamna, and that the house was 


- awarded to Musammat Bhaian On Mu- 


sammat Bhaian’s death Arjan Das became 
the proprietor of the house, being the 
daughter's son of Sain Ditta and the 


‘mortgagee-rights which he had inherited 


from his father Lachman Das, were ex- 
tinguished. The succession to the estate 
is, therefore, to be traced from Arjan Das, 
.&nd there can be no doubt that Sain Ditta's 
yeversioners were not entitled to the 
property and that defendants Nos. 3 and 
4, who claim to be their suecessore-in- 
interest, had no right to redeem the house 
-from Arjan Das’s widow Musammat Ohet 
‘Kaur. Musafnmat Chet Kaur’s act in sur- 
rendering the house to defendants Nos 3 
and 4 amounted to an alienation within 
the meaning of Art, 125 of the First Sche- 
dule to the Limitation Act. It has been 
‘held by the Allahabad High Court in 
Sheo Singh v. Jeoni (1) that a widow's act 
in confessing judgment in a collusive 
suit brought against her, whereby the 
plaintiff obtained a deoree"for possession, 
is an alienation within the contemplation 
of that Article. 

Following the judgment in Sheo Singh 
v. Jeoni (1) we hold that the transaction 
effected by Musammat Chet Kaur on the 
19th June, 1915, must be treated as an 
alienation for the purpose of Art, 125, 
The present action was brought on the 
15th October, 1921; and it is, therefore, 
clear, that, if Art. 120 governs the suit, it 
is barred by limitation, It is, however, 
contended by Mr. Nanak Ohand that the 
action comes within the*purview of Art. 
125, which applies to a suit broyght 
“during the life of a Hindu female by a 
person, who, if the female died at the 
date of the institution of the suit, would 
be entitled to the possession of the land, 
to have an alienation of'such land made 
by the female declared to be void except 


(1) 19 A, 524; A. W. N. (1897) 141; 9 Ind, Deo, (N, 8.) 
339. ` 
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for her life. Now, the plaintiff, who is 
& cousin of Arjan Das, is certainly his 
heir, and would beentitled to the property 
on the death of his widow, Musammat 
Ohet Kaur, if her daughter Musammat 
Ram Piari is dead. On the other hand, 
if Musammat Ram Piari was alive at the 
date of the institution of the suit, then 
Art. 125 would not apply, and the suit 
would be barred by time under Art. 120. 
The Oourts below have not determined 
the issue of whether Musammat Ram Piari 
was alive on the 15th October, 1921, when 
the suit was instituted and the affidavits 
filed by the parties are conflicting and 
do not afford us any assistance in deciding 
the question. We are, therefore, con- 
strained to remit the issue to the trial 
Judge with the direction that he should 
record all the evidence which the parties 
may wish to produce and return the evi- 
dence through the District Judge to this 
Oourt together with his finding thereon 
and the reasons therefor. 


Johnstone, J.—I concur. 
R. L. Case remanded. 


MADRAS HIGH COURT. 
Civin MISOBLLANBOUS APPEAL No. 53 oF 
1926. 
February 23, 1927. 
Present :—Mr. Justice Waller and 
Mr. Justice Madhavan Nair. 
SRINIVASA AYYAR-—PLiSINTIFE— 
APPRLLANT 
versus 
NALLAMUTHU PADAYAOHI— 
DEFENDANT No. 1— RESPONDENT. 

Madras Estates Land Act (I of 1908), s 8 (2) (d)— 
Village in Tanjore Palace Estate—Effect of con- 
iscatvon and re-grant—Right of grantee to both 
VBIAIDS. 

When the Tanjore Palace Estate was seized by the 
British Government and afterwards re-granted, the 
re-grant or relinquishment by the Government was 
exactly of what was seized, namely, the entire in- 
a P the land, melwaram and kudivaram. [p. 206, 
co. 

In considering the evidence as to enjoyment in 
respect of one of the villages in the said estate it. 
was found that before and after restoration, the 
subject of leases by the Receiver in charge of the 
estate was the actual land and not the mere right 
to collect rent, and that the muchilikas provided for 
surrender of land at the expiry of the term : 

_Held,on these and other circumstances that the 
village did, not come under s. 3 e (d) of Estates Land 
Act. [p. 206, col. 2; p. 207, col. 2.] 
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Appeal against an order of the Oourt 
of the Subordinate Judge, Kumbako- 
nam, in A. S. No. 76 of 1925, preferred 
against a decree of the Oourt of the 
District Munsif, Kumbakonam, in O. 8. 
_ No. 100 of 1920. 

ORDER.—,Their Lordships made the 
following order calling for findings:—] 

The Subordinate Judge has misunder- 
stood the decision in Sundram Ayyar v. 
Ramachandra Ayyar (1) which applied 
to only one village in the estate. He 
will submit findings on the following 
questions: AÀ:— Whether the suit village 
is such a village as is contemplated 
by s 3 (2; (d) of the Estates Land Act? 
and B:—Whether apart from that Act, 
the defendant has occupancy right * 

The fndings willbe based on the evi- 
dence already on record and be submitted 
by let August, 1926. Both parties will be 
at liberty to file objections to the said find- 
ings within 10 days after notice of return 
of thesame shall have been posted up in 
this Court. 





In compliance with the above order the 
Subordinate Judge of Kumbakonam sub- 
mitted the following 

FINDINGS.—The High Court has 
called for findings on two questions in this 
case, namely (1) whether the suit village 
is such a village as is contemplated by 
8.3 (2) (d) of the Estates Land Act? and 
(2) whether apart from that Act, the defend- 
ant has occupancy right? 

Ist question: The suit village, that is, 
the village in which the lands in suit 
are situated, is called Kothangudi Thatti- 
mal Padugai, which is one of nearly 
200 villages comprised ina property gener- 
ally known asthe Tanjore Palace Estate. 
The history of this Tanjore Palace Estate 
is well-known, and an account of it is to be 
found in Jijayamba Bayi Saiba v. Kamak- 
shi Bayi Saiba (2) in Maharaja of Kolha- 
pur v. Sundaram Iyer (3) and in the Tan- 

ore District Manual pages 680 and 829. 
t may be describedin brief as the private 
roperty of the Tanjore Raja which after 
the death of the Raja Sivaji without male 
issue in the year 1855, was seized by the 
British Government in the next year along 
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to it by escheat, but was afterwards in 
the year 1862, as private property Te- 
linquished and restored to the legal heirs 
of the Raja, namely, his widows. ‘The only 
items of revenue paid by this estate are a 
small Police fee, the water-rate for irrigat- 
ing dry lands with Government water and 
the local cessess, see page 192 of the Tan- 
jore District Gazetteer. It may be men- 
tioned here that in thecase in Secretary of 
State for India v. Kamachee Boye Sahaba 
(4) the Privy Oouncil pronounced that the 
above seizure of the properties of the Raja 
was an act of State on the part of the 
British Government, and that it was not a 
case of lapse by escheat. 

The defendant’s contention is two- 
fold :— 

In the first place he contends that in 
the suit village the Raja himself was not 
entitled to the kudivaram that is the right 
to the soil, but was only entitled to the 
melvaram, that is, the right to collect the 
revenue due on the land ; that, therefore, 
what was seized and afterwards restored to 
the Raja's heirs, so far asthe suit village 
is concerned, was only the right to collect 
the land revenue ; and that, therefore, the 
village comes under s. 3 (2) (d) of the Es- 
tates Land Act. 

The defendant’s second contention 
which proceeds on the assumption that the - 
Raja was entitled to the kudivaram as 
well as the melvaram, may be briefly sum- 
marised thus:,.-Tbere were cultivating 
tenants ip the suit village at the time of 
the seizure. As theseizureof the Raja's 
properties was, as pronounced by the 
Privy Council, an Act bf State which the 
Municipal Courts cannot question, the pro- 
perty seized became the State property of 
the British Government by virtue of the 
seizure, and hence the subsequent relin- 


. quishment in favour of the heirs can have 


operation only as a fresh grant to the heirs. 
In the Privy Council case in Suryanara- 
yana v. Patanna (5) their Lordships say at 
page 1021* that “a grant ofa village by or 
on behalf of the Orown under the British 
Rule eis in law to be presumed to be subject 


D 7M LA. 476: 13 Moo, P. O. 22; 7 W. R. (Eng) ^ 
723. 4 W. R. P. O. 42; 1 Suth. P.O. J, 373; lBar. P. 
0. J. 684; 19 E. R. 388. . 

(5) 48 Ind, Oas. 689; 41 M. 1012; 25 M. L, T. 30; 
1918) M. W. N. 859; 22*O. W. N. 273; 9 L. W. 126; 29 
©. L. 7.153. 10. P L.R (Œ: O) 11; 36M... L, J. 535; 
21 Bom. L. R. 547; (1019) M. W. N. 463; 45 I. A, 209 


(P. C). 
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to such rights of occupancy, if any, as the 
cultivators at the time of the grant may 
have had." According to the proceedings 
of the Board of Revenue of Fort St. George, 
dated 5th January, 1918, quoted in the 
Privy Council case in Chidambara Siva- 
prakasa Pandara Sannadhigal v. Veerama 
Reddi (6) ‘the universally distinguishing 
character, as well as the chief privilege of" 
the cultivating ryots in the agricultural 
economy of Southern India “ is their ex- 
clusive right to the hereditary possession 
and usufruct of the soil,so longas they 
render a certain portion of the produce of 
the land, in kind or money, as public re- 
venue; etc.” Bo after the seizure in the 


‘year 1256, the cultivators of the village in 


question became entitled to the hereditary 
possession and usufruct of the soil, and 
hence what the Government granted in the 
year 1862, to the heirs of the Raja was only 
the right to collect the revenue. 


I am unable to accede to the second 
contention. The view thatthe relinquish- 
ment can operate only as a grant is support- 
ed by Jijaytamba Bayt Saiba v. Kamakshi 
Bayi Sarba (2) and Maharaja of Kolhapur 
v. Sundaram Lyer (3) 113* (bottom) and 114* 
(top), and I accept it. But the grant in 
this case was a peculiar grant made under 
peculiar circumstances and, therefore, the 
presumption applicable to grants in gene- 
ral cannot apply to this grant. Although 
technically it can have effect only asa 
grant, in substance it wis a relinquish- 
ment, that is, restoration into "what wag 
seized. lf what was seized was the kudiva- 
ram and the mel:aram, what was restored 
was likewise the kudiraram and the 
melvaram. Besides, no evidence has been 
adduced to show that in the interval be- 
tween the seizure andthe restoration the 
Government made a ryotwari settlement 
with the cultivators and granted them ryot- 
wari pattas. So the contention that the 
cultivators acquired a right to the heredi- 
tary possession and usufruct of the soil 
after the seizure cannot be upheld—vide 
Tirupathi Goundan v. Shammanna Goundan 


7). 
My, the decision of the question whe- 


M 68 Did, Cas. 538; 45 M. 586 at p. 602; 16 L. W, 
102,31 M. D. T. 54; (1922) M, W. N. 749; 43 M. L. J. 
640; A. I. R. 1922 P. 0. 292; 37 O. L, J. 199; 27 O. W. 


N. 245; 49 LA 286 (P.O). 
"" C) 86 Ind. Cos, 182; 21 L. W. 118; 48 M. L. J. 654; 


A. I. R. 1925 Mad 477. . 
w'eP ages ci Ed] T 
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ther the suit village is or is not an estate 
turns on the decision of the question whe- 
ther or not the Raja owned the kudiva- 
Tam, 

Evidence has been adduced as to how 
this village was enjoyed both before and. 
after the restoration. ` `~ 

* * 

These provisions clearly show that the 
subject ofthe lease was the actual land 
and not the mere right to collect rent. 

Exhibits A. 13 to A. 18 are muchi- 
likas executed by sub-lessees in respect of 
different bits of land to the lessee of the 
whole village or his representative-in-in-. 
terest. .These muchilikas also provide for 
the surrender of the land at the expiry of 
the term, which provision is inconsistent 
with a right of permanent occupancy in the 
cultivators. ^ 

It appears that even the house sites in 
the suit village belong to the Palace. 
* * * * »* * 4 

The documents that have been dis- 
cussed afford, in my opinion, very strong 
evidence in favour of the position that the 
Tanjore Palace owned and has been owing 
both the varams in the village. I shall now 
advert to certain circumstances which sup- 
port that position. 

In the year 1907, 1 acre 73 cents. of 
land comprised in the village was acquir- 
ed by the Government for a public pur- 
pose, and compensation of Re. 795-12-10 
was awarded (Ex, D-5 is a certified copy 
of the award). The tenants laid claim, 
to it. I am not prepared to believe that 
the compensation was paid to the Receiver, 
and none of the tenants were unaware of 
the Land Acquisition proceedings and did- 
not, therefore, lay claim to the compensation 
amount. ; 

As I have already said, the estate 
pays water-rate and local cesses. The de- 
fendant has not pretended that he orany 
other cultivator of the village has at any 
time paid any portion ofeither the water- 
rate or ofthe local cesses, the burden of 
which the tenants must share with the, 
landlord if they were entitled to aright of 
occupancy. e : 

I shall now proceed to consider an 
argument that was strongly urged on be- 
half of the defendant. 'This argument ig 
founded upon Exs.A.5 to A. 10 whieh 
provide that the landlord may bave re-. 
gourse.to the Madras Act VIII of 1865, for 
the recovery of the rent, It waa argued. 
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that this provision implied that the land- 
lord was one of the land-holders specified 
in s. 3ofthe said Act and was entitled, 
therefore, only to the melvaram. This 
argument is, in my opinion, not entitled to 
much weight. Under s. 13 of that Act not 
only the land-holders specified in 8. 3 but 
also "All land-holders under raiyatwar 
settlements orin any way subgect to tne 
payment of land revenue direct to Govern- 
ment, and all other registered holders of 
land in proprietary right, shall be authoris- 
ed to proceed under this Act for the reco- 
very ofrent, if they have taken a lease or 
agreeraent in writing from their tenarts 
specifying the rent to be paid to them, but 
not otherwise". It is stated at page o8u of 
the Tanjore District Manual that “ The 
lands comprising this estate are shown in 
the District accounts under a distinct head”. 
Unless it be that the term ‘registered 
holders of land in proprietary right,’ means 
registered holders under Regulation XXVI 
of 18U2,I do not see why the holder of the 
Tanjore Palace Estate cannot be said to be 
8 registered holder of land in proprietary 
Tight within the meaning of the section 
in view of the estate being shown in 
the district accounts under a distinct 
head. Further, in view of the estate 
paying water-rent (which under s. 1 of 
Madras Act II of 1804, is “Public Revenue 
due on land”) tothe Government the hol- 
der of the estate may bea land-holder in 
any way subject to the payment of land 
revenue direct to the Goverament within 
the meaning of 8.13. Even assuming that 
the holder of the Tanjore Palace Estates 
does not come under s. 13 the Receiver may 
have erroneously thought that he did come 
under that -section and, therefore, provided 
for recourse being hadto the Act VILI of 
1865. I do notthink, therefore, that this 
argument carries much weight. 


The defendant's Vakil also urged that 
because the estate was generally called 
mokhasa the grant must be held to be 
only a grant of the land revenue. The 
term molchasa appears to be used loosely in 
different senses (vide Ramadas Madras Es- 
tates Land Act page 42), and I do not think 
that itwill be proper to attempt to draw 
any inference from the use of the term in 
connection with the estate in question. 


I have to refer to certain documents 
fled on behalf of the defendant toefore 
ponoluding. These are mortgage-deeds 
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and sale-deeds executed by certain inant 
of’ the village in respect of certain land 
comprised in the village. O£ these docu- 
ments Ex. Vl was executed in April, 1912, 
and Exe. VII, VIIL and IX were executed 
after that, Before the dateof Ex. V1 dis- 
putes had arisen between the lessee of the 
village and the cultivating tenants as to 
occupancy rights, which had led up to the 
batch of suits already referred to. Ho 
these four documents are of no value. Of 
the remaining five documents, Ex. I and 
are simple mortgages for Rs. 13 and Ra. 23 
respectively : Exs. III and IV are sales fòr 
Ra. 2u and Rs. UU respectively ; andEx. V is 
a usufructuary mortgage in the year 1908. 
These few alienations which may not haye 
attracted the attention of the Receiver do 
not, in my opinion, constitute evidence 
which can count materially against the 
abundant evidencein favour of the plaint- 
iff which has been discussed in detail. 

In conclusion, I am unhesitatingly of 
opinion tcat the grant tothe heirs of the 
Raja (that is, the restoration after the 
seizure), so far as the suit village is con- 
cerned, was a grant not of the land revente 
alone but of the kudivaram also. I, therefo e, 
find this question in the negative, 

nd question :—As pointed out 
the Privy Council in Naimapillai Mara- 
kyar v. Ramanathan Chettiar (1) a "pér- 
manant right of occupancy can o y 
be obtained by a tenant by custom, 
or by a grant from an owner of the land 
who happeng to have power to grant such 
right, or underan Act of the Legislature." 
The defendant does not set up any custo 
er grant asthe basis of the occupancy 
right claimed by him. In his written state- 
ment he onlyinvokes the Estates Land 
Act in his favour, though he has stated in. 
addition that he and his ancestors have 
been in possession of the suit lands for, 
several twelve years. Assuming that occu- 
pancy right can be acquired or can be i - 
ferred merely from possession for several, 
twelve years, lam not satisfied upon the. 
evidence that the defendant and his an- 
cestors have held pdssession ef the suit 
land for several twelve years as claimed 
by him. I am not prepared to believe the 
bare assertion of some of the defentlants’ 
Witnesses that the defendants’ family 


(8) 82 Ind. Oas. 226; 47 M.337 atp. 345: A, IIR 
1924 P. ©. 65; 19 L. W. 259; 22 A, L“), 130; 34 MIL, 
T. 10; P ) M. W. N. 464; 280, W,N, 803; 51 I, lA, 
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been in continuous possession of the suit 
land fromthedaysef his grant-father. I 
find this question also in the negative. 
Messrs. T. R. Venkatrama Sastri and 
M.S. Venkatramier, for the Appellant. 
Messrs. T. Rangacharriar and S. T. 
Srinivasagopalachari, tor the Respondent. 
JUDGMENT.—Two questions were 
referred for findings:—Mr. Rangachariar 
has confined his argument to the frst. He 
concedes that, when the village was forfeit- 
ed the Rajah was entitled to both varams. 
That was in the year 1856 and there was a 
re-grant or relinquishment by Government 
six years later. ‘lhe question is what was 
re-granted. As to that there can be no 
doubt. The letter of the Secretary to the 
Government of India, Foreign Department, 
quoted on page Y8 of the ruling reported as 
Maharaja of Kolhapur v. Sundaram Iyer (3) 
stated that the Governor-General in- 
Council sanctions the relinquishment 
of the whole ofthe lands in favour of 
the heirs of the late Rajah.” Nothing 
could be clearer what was relinquish- 
ag exactly what had been taken. 


ed w 7 

There is nothing to show that any- 
thing was reserved. Mr. Rangachariar 
points out that there was a ryotwart 


settlement in Tanjore District in the year 
1859 and suggests that the forfeited estate 
must have been subjected to that settle- 
ment. The evidence is allthe other way. 
The Collector of Tanjore was Receiver of 
the estate from 186y to4898. During that 
period leases were issued to,the tenants 
under which they agreed to surrender at 
the end of the year's tenancy. In Ex. E 
series, the village is. described as “ ega- 
bogam", a description which is quite 
inconsistent with the case of the respond- 
ents. 

It ig unnecessary to go further into the 


i hich is al] one way. We accept 
PER the order of the 


the findings, reverse 
Subordinate Judge and restore ihe decree 
ofthe District Munsit with costs through- 
t. è 
S N. Y. Order set aside 
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LAHORE HIGH COURT. 
MISOKLLANEOUS First OIVIL APPEAL No. 
3122 oF 1927. 
March 28, 1928. 

Present:—Mr Justice Bhide. 
Musammat OHANDRAWATI— 
APPELLANT 
versus 
JAGAN NATH SINGH AND OTHER8— 
RESPONDENTS. 

Guardian and ward—Appointment of woman as 
guardian, propriety of. 

Whether or not a woman should be appointed the 
guardian of the property and person of a minor 
depends upon the particular circumstances of each 
case. Where the lady is a young widow with little 
or no education and no experience of business and 
there is considerable landed property and business 
on a vast scale she cannot be considered to be a fit 
guardian. (p. 210, col. 1.] 

Miscellaneous first appeal from an 
order of the District Judge, Delhi, dated 
the 10th November, 1927. 

Lala Sardha Ram, R. S., for the Appel- 
lent. 

Lala Moti Sagar, R. B, for the Respond- 


ents. 


JUDGMENT.—The pedigree-table of 
the parties in this case is as follows:— | 


JAGADHAR MAL 





) 
Devi Chand Joti Parghad 


T m. Narain 


Jhandu Lal 


Musammat 
Ohandrawati 


Balkishen, (minor). 


First Wife, 
(deceased) 


\ 
2 TEAM Mahabir Parshad, 








Rallawati, (minor), 
(minor). 
) 

f } 
Jagannath, Ram Lal. 
applicant. 

f 





) 
Nanak ER Sri Krishan. Harl Krishen, 


On the 12th July, 1924, Lachmi Narain 
died leaving considerable landed property 
(about 700 bighas of land, two gardens: and 
houses) in the Ambala Districtand a house 
anda commission agency shop at Delbi. In 


December, 1924, Lala Jagan Nath applied 
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for the guardianship of the person and pro- 
perty of his minor children. The applica- 
tion was first institutedinthe Oourt of the 
Senior Subordinate Judge, Ambala, but was 
subsequently transferred to the Oourt of 
the District Judge on the application of 
Musammat Ohandrawati the widow of 
Lachhmi Narain. Musammot  Ohandrawati 
opposed theapplication of Jagan Nath on 
the grounds thatshe was the proper guardian 
of tne minor children and was able to 
manage satisfactorily the property left by 


the deceased. Thelearned District Judge ' 


has, however, appointed Jagan Nath 
guardian of the person ef Musammat 
Rallawati and Mahabir Parshad and of the 
property of Balkishen and Mahabir Parshad 
by order dated the 10th November, 1922. 


From this order Musammat Ohandrawati 


has appealed. 

The two main contentions urged on behalf 
of the appellant were that no necessity 
for the appointment of a guardian has 
been established and that Lala Jagan 
Nath is, in any case, nota suitable person 
to be appointed a guardian. As regards 
the first question, prima facie, there are 
circumstances in this case wnich indicate 
the necessity of appointing a suitable 
guardian for the welfare of the minors. 
‘oe appellant is a young widow, aged 2U or 
21, with little or noeducation and no ex- 
perience of business. Tne deceased has left 
landed property anda commission agency 
business, in which a capital ofover 2 lacs 
is saidto have been invested, The appel- 
lant has some relations who could help ner 
but the evidence on the record shows nat 
. they are in straltened circumstances,—the 
whole of their property being under 
mortgage (vide P. W. No, 9). Lhe re- 
spondent has besides produced witnesses 
including near relationsof the deceased, 
who have deposed toat Musammat Unandra- 
wati is incapable of managing tne property 
satisfactorily. It is siguificant that 
Musammat Ohandrawati nas made no 
attempt to rebut this evidence by proving 
that she has made satisfactory arrange- 
ments for the management of tne property 
and that the management, has been, as a 
matter of fact, successful during the period 
of about three years or so tnat nas elapsed 
since the death of the deceased, 

* As regards the guardianship of the 

person of the minors tne learaed District 

Judge has only appointed, Lala Jagan 

Nath to ke the guardian of the step-child- 
. 14 


Li 
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ren of the appellant. There ĝis some oral 
evidence on the record about the ill-treat- 
ment of these children, which again stands 
unrebutted. 


The next question for consideration is 
whether Lala Jagan Nath is a suitable 
person for appointment asa guardian. It 
was urged thathis application isnot bona 
fide, that he misappropriated the proper- 
ty of the minor sons of Joti Parshad, which 
led to litigation and finally that he has a 
rival business concern of his own at Delhi 
and cannot, therefore, be expected to look 
after the business of the minors, with due 
regard to their interests. I do not see any 
good grounds for holding that the applica- 
tion of Lala Jagan Nath is not abona fide 
one. He isa near relative of the deceased 
and the evidenceon the record shows that his 
relations with the deceased were amicable 
and that during his last days, the deceased 
had actually entrusted to him the manage- 
ment of his business. The fact that the 
application was made in the first instance 
at Ambala does not indicate any mala fides 
on his part, as the deceased left consider- 
able landed property in the Ambala 
District. 


As regards the litigation with Joti 
Parshads sons, one of them, viz, Nanak 
Ohand (P. W. No.7), has appeared as & 
witness on behalf of Jagan Nath and 
deposed that the suitagainst Jagan Nath 
had been filed at the instigation of an 
enemy and that Jagan Nath is the best 
person *to look after the property of the 
minors. There is no other evidence on 
the record with respest to that litigation. 
Tt is true that a large sum of money was 
found to be due to Joti Parshad's sons and 
was not paid at once, but that may have 
been the result of circumstances beyond 
the control of Jagan Nath and not of any 
mala fides on his part. Lastly the fact 
that Jagan Nath has a rival business 
concern cannot by itself be considered to 
be sufficient to disqualify him for the 
appointment. ‘Phe evidence on the record 
shops that Jagan Nath has advanced large 
sum of money for re-paymbnt of the debts 
due from the deceased and has also 
helped in the realisation of his debts, 
Moreover, it must be remembered, that his 
management of fhe property will now be 
subject to supervision by the Court and X 
haveno doubt that the*fact Jagan Nath 
owns A rival concern wilnot be lost sighs 
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ofinthe scrutiny of the accounts from 
time to time. 

The learned Counsel for the appellant 
cited In the matter of Akhoy Kwmari(1), 
Pertap Kaur v. Jawala Shah (2), Deokr 
v. Bakht Mal (3) and Sundar Moni Dar v. 
Bangsidhar Patnaik (4) in support of his 
arguments. The firet ruling seems to have 
no bearing at allon the facts of this case. 
In Pertap Kaur v. Jawala Shah (2) where 
the mother was appointed a guardian in 
preference to an uncle, the latter was found 
to have been not on good terms with the 
father of the minor. “The minor was, more- 
over, aninfant; the applicant was the 
child'sown mother, and there was no evi- 
dence to show that the mother was incap- 
able of managing the property left by the 
father. In Deokt v. Bakht Mal (3) it was 
held that if the mother was actually 
managing the property satisfactorily no 
other guardian need be appointed, ln the 
present instance, the appellant has careful- 
ly refrained from producing any evidence 
about her management of the property. 
In Sundar Moni Dai v. Bangsidhar Patnaik 
(4) it was laid down that it is not an 
inflexible rule of law that a pardanashin 
‘lady should not be appointed guardian of 
the property and person ofa minor. But 
each casemust obviously depend on its 
circumstances. Inthe present instance I 
do not think the appointment of the ap- 
pellant as a guardian will be in the interest 
of the minors, 

Finaily, it was urged that the security 
ordered to be furnished by Jagan Nath, 
Rs. 30,000 is inadequate, But there is no 
evidence onthe record to show that the 
&nnualincome willexceed this amount. I 
do not think it was neces to demand 
security equivalent to the full value of the 
property left by the deceased. The guard- 
jan will, of course, not be able to alienate 
any property without the sanction of the 
Qourt. The Court can, moreover, ask for fur- 
ther security ifand when it thinks fit, I see 
mo reason at present to interfere with the 
discretion exercised by the.learned District 


Judge in this matter. 
. I dismiss the appeal with costs. M 
R. L Appeal dismissed, 


1) 28 Ind. Cas. 972; 42 O. 953; 19 O. W. N. 513. 
e) 19 Ind? Cas, 128; 62 P.L. R.1913; 12 P. W, R, 


1913. . 

3) 19 Ind. Oas, 783; 60 P, W. B. 1913; 118 P. L, R. 
1913. 

(4) 16 Ind, Oas, 900; 17 O, L, J, 405: 18 0, W, N. 
86, . 
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MADRAS HIGH COURT. 
BgooND Civi, A»PnaL No. 720 or 1924. 
August 16, 1927. 

Present :—Mr. Justice Srinivasa Ayyangar 
and Mr. Justice Ourgenven. 
AMMALU AMMA AND OTHERS—DRFRNDANTS 
Nos. 5, 10, 13 AND 15—APPRLLANTS 
versus 
NARAYANAN NALH AND OTHBRS — 
PLAINTIPFP AND DEFENDANTS— RESPONDENTS. 

Limitation Act (IX of 1908), s. 20, Sch. I, Arts. 57, 
60—General payment by debtor—Appropriation by 
creditor for interest, whether saves limiutation— 
Moneys advanced by deceased karnavan to members 
of tarwad— Sutt by legatee of karnavan against mem- 
bers for recovery of money—Bass of sui—Oause of 
action, whether suspended, 

To bring & transaction under Art. 60 of the 
first Schedule of the Limitation Act it ig necessary 
to show not only that there was a deposit but that 
the deposit was under an agreament that it shall be 
payable on demand. [p. 212, col. 2.) 

No Court would be entitled to invoke any princi- 
ple for the purpose of holding a claim as not barred 
by the law of Lumitation which is not contained or 
necessarily implied in any of the sections or Articles 
of the Limitation Act. [p. 214, col. 1.] 

lf a general payment is made by a debtor and 
the creditor appropriates a portion of 16 towards 
interest, that would not amount toany payment by 
the debtor of interest as such and would not have 
the effect of saving the claim from the bar of limita- 
tion. [p. 213, col. 1.] 

here it was alleged that the karnavan of a 
Malabar tarwad made loans in his personal capacity 
to humself as karnavan ot the tarwad, and a legatee 
under the Will of the said karnavan sued the 
succeeding karnavan and the other members of the 
tarwad for the recovery of the loans: 

Held, (1) that the cause ot action for recovery of 
the Loans was not postponed by the fact that the lender - 
was the karnavan of the tarwad itself; (p. 216, col, 
1 


d 

(2) that the suit could not have been based on the 
footing ofa contract which was legally impossible, 
1m the circumstances, but a suit properly framed for 
& reimbursement of money properly advanced or 
expended in the course of the management of 
family tarwad should have been brought within the 
time prescribed by Art.57 ofthe first Schedule of the 
Limitation Aot. |p. 216, col. 2,) 


Second &ppeal agaist a decree of the 
District Oourt, South Malabar, in A. f, 
No. 191 of 1922, preferred against that of the 
Court of the Subordinate Judge, South 
Malabar at Palaghat, in O. S. No. 49 of 1919. 

Messrs, K.P. M. Menon and C. Unikanda 
Menon, for the Appellants, 

Messrs. T. R. Hamachandra Ayyar and 
C. S. Swaminadita Ayyar, for the Kesponce 
ents. 

JUDGMENT.—The main question 
raised and argued in the second appeal 
is of some ditticulty and altogether out of 
the common. The suit from which the 
second ‘appeal has arisen was instituted 
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- by the first respondent as plaintiff for the 
purpose of recovering from the tarward 
of which he wasalso a member and all 
the other membera of which were made 
parties defendants in the action, the first 
defendant being the karnavan for the time 
being, the debts alleged to be due by the 
tarward to one Tneyassan Nair, the former 
karnavan. The debts are said to consist 
of Z1 items, Tne plaintiff claims to be 
entitled to recover those items on the 
ground of his having succeeded thereto 
under the Will of Theyassan Nair made 
in or about the year 1913. Tneyassan 
Nair died on the3rd October, 1916, and 
the suit was instituted in or about Septem- 
ber, 1919. The learned; Subordinate Judge 
in the trial Court practically held that the 
debta were not proved and further that the 
claim was barred by the Law of Limitation 
and dismissed the plaintiff's action. 

The learned Judge in the lower Appel- 
late Court reversing the judgment of the 
trial Court has granted adecree in favour 
of the plaintiff. Some of the defendants 
have preferred this second appeal on 
behalf of the tarward to which they belong. 

The first point which falls to be observed 
is that the case was conceived, framed, put 
into Oourt and argued till now as on the 
footing of loans made by Theyassan Nair 
in his personal capacity to himself as 
karnavan of tne tarward, Even before us 
it was the same view of the case that has 
been presented and pressed. If the suit 
should be regarded as one for the recovery 
of aloanor some loans, it must be re- 
garded as based on a contract, that is, a 

romise, by the borrower to re-pay to the 
ender the amount borrowed with some 
interest or not as the case may be, Ac- 
cording to the true principles of the law 
of contracts, there must at least be two 
persons toconcludea contract, the pro- 
misor and the promisee and there is great 
difficulty in understanding the case as laid 
on the basis of a contract concluded by 
a person with himself. It must be in 
recognition of this ditficulty it would seem 
that in the case of agents of principals who 
advance monies or incur *xpenses in the 
course of that agency on behalf of their 
prineipals the law gives them the right to 
indemnity and also a right of retainer. 
Similarly, in the oaseof trustees advanc- 
ing their own money or incurring expenses 
in the due execution of: the trasttne law 
gives them the right of reimbursement, 
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The same thing has been recogaised in the, 
case of guardians of minors and practically 

in the case of all persons acting in & 

fiduciary character. It would, therefore, 

no doubt, have been possible for The- 

yassan Nair or the plaintiff here to have 

instituted a suit properly framed for re- 

imburaement of moneys properly advanced 

or expended in the course of the manage- 

ment of the family tarwad. Tnough 
undoubtedly such asuit would lie, the very 
basis of such a suit must generally be 
that there was necessity for these advances 
to be made or expenses to beinourred, that 
guch amounts were really advanced, that on 
the state of the accounts so much is still 
due, and payable to him: and the amount 
due would have to be determined with 
reference to the balance as shown in the 
account, Such a suit would, therefore, 
mainly be based ona rendering of the ac- 
counts by the person who wishes to charge 
the other party for reimbursement to him 
of moneys properly advanced or incurr. 
ed. The learned Subordinate Judge seem- 
ed to have had this olearly in view be- 
cause we find he has referred to it in one 
of the paragraphs of his judgment. But 
this unfortunately is not such @ sult. 
Probably for reasons which are not very 
difficult to guess this suit was not framed 
in that manner nor was it so presented 
at any stage. No doubt, there is nothing 
at all in the plaint to show that it cannot 
be regarded asa suit for reimbursement 
of such monies. But how can sach a claim 
be established? Itcan be established only 
by the rendering of proper accounts and 
showing that as the résalt of the account 
taking the plaintiff or the person through 
whom he claims is entitled to reimburse- 
ment of the particular amount. In this case 
it isin evidence that though certain ac- 
counts were kept by the deceased The- 
yassan Nair in the form of what are called 
Kurippas and though the plaintiff admita 
that they came sinto his custody after 
Theyassan Nair's death he has not pro- 
duced them. Hisowa statement is that he 
has*not even lobked into.them and it is 
olear thatin his evidence he has not been 
able to give evensecondary evidence oi 
its contents. The explanation that he has 
sought to give is tnat they have been 
eaten by white ants, the usual explanation 
generally attempted to ba given by all 
luigants who fal jo produce and provë 
proper aecount books in Qourí,. However, 


ate 


whatever the :reason may be, the faet is 
that the plaintiffs claim has not been 
Bought to be established as a claim for 
reimbursement on the basis of any such 
&ccounts. We have no doubt at all that it 
was not so laid merely because the difficulty 
was appreciated, as it must have been, at 
a very early stage, of making the claim 
on any such basis, and the parties natural- 
ly thought that it would be easier to refer 
to particular items as loans advanced by 
the person who was the karnavan of the 
‘tarwad, Treating the case, therefore, as 
one for recovery of loans, the fact that such 
loans were advanced, when they were 
advanced and for what purpose, must, 
generally speaking, be proved satisfac- 
torily, more especially in cases where the 
borrower and the lender happen te be as 
is now contended the same person. 
If it should have become necessary for us 
to come to any decision with regard to the 
question whether on the evidence adduced 
by the plaintiff it could be held that the 
debts were satisfactorily proved, we might 
have had great difficulty in accepting the 
conclusion of the learned Judge in the 
Court below. But, on the face of it, itis a 
question of fact and in any case in the view 
we havet&ken of the main question in this 
case with regard to the point of limitation 
itis unnecessary to discuss this matter any 
further. In the plaint as laid three matters 
were alleged by the plaintiff as saving 
the claim from the bar of limitation. The 
first was that the loans weree claimed 
to be not mere loans of money, but 
deposits of money, apparently contend- 
ed to be deposits payable on demand so as 
to bring the transactions under a different 
Article. The second matter that was alleg- 
ed was that til the death of Theyassan 
Nair he was appropriating to himself frem 
the income of the tarwad the interest in 
respect ofthose loans and as he died only 
in October, 1916, the claim is not barred by 
the Law of Limitation. The third point is 
also, no doubt, indicated in the plaint itself, 
namely, that to such a case as this, namely, 
. where the borrower and the lender h¢ppen 
to be the same person, the Law of Limitation 
is not applicable. The learned Judge in 
the Oourt below has not dealt specifically 
either with the case of the loan being de- 
posits or with the contention regarding the 
saving of limitation by reason of payment 
of interest, . 
Thè plea on the ground of the Jonns bes 
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ing deposits may be summarily consider- 
ed. There is absolutely no evidence on the 
record to show that there were any monies 
which could be regarded as having been 
deposited by Theyassan Nair in his in- 
dividual capacity with the tarwad. In fact, 
we have only to glance at the various alle- 
gations in the plaint by which many of 
these debts are alleged to have resulted to 
see that the circumstances were such that 
it could not possibly be claimed that these 
loans, if they were loans, were really in the 
nature of deposits. Further, it isnot suff- 
cient that they should merely be deposits; 
but to bring the transaction under Art. 60 
of the Limitation Act it is necessary for the 
purpose of that Article to show not only 
that there was a deposit but that the de- 
posit was under an agreement that it shall 
by payable on demand. There is absolute- 
ly no evidence with regard to any such 
agreement in this case and no argument 
has been addressed to us even here by the 
learned Vakilfor the firstrespondent to show 
how the present transaction should be re- 
garded as falling under that Article, Then 
as regards the claim on the ground of pay- 
ment of interest, it is also curious that in 
the plaint the plea that was put forward was 
not even in terme sufficient to bring the 
case under the provisions of s.20 of the 
Limitation Act. The plea is not, even in 
terms of payment of interest as such. The 
expression used is that ‘Theyassan Nair 
appropriated to himself as interest the in- 
come from the tarwad. There are three 
circumstances to be considered with regard 
to this contention. The first is whether, as 
a matter of fact, it has been established to 
the satisfaction of the Court that from the 
income of the tarward Theyassan Nair took 
anything for the interest on the loans which 
he claimed to be due tohim from the tar- 
wad. No doubt, when a creditor comes ine 
to Court with a claim which is capable of 
being regarded as a stale or time-barred 
claim, it is to bis interest to make alle» 
gations which could save the claim from 
the bar of limitation. Having this in view 
the mere fact that the statement of receipts 
of interest is against the pecuniary interest 
of the person making the admission cannot 
be regarded as of great weight. Before 
the Oourt can hold that there were these 
payments of interest it must be satisfied 
that those payments were actually “made. 
As already indicated, the learned Judge in 
the Court below has not given any finding 
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with regard to it for the simple reason that 
on some other ground he has held the claim 
not to be barred. we were disposed 
to consider that the evidence in this case 
with regard to this matter was so complicat- 
ed or that the interests of justice could be 
Berved by sending this case back to this 
lower Court for a finding with regard to 
that issue, we would have done so. Bnt 
having regard to the fact that the only evi- 
dence in this case with regard to this 
matter is that of the plaintiff and the 
evidence with regard to this matter is con- 
fined to a few sentences therein. we did not 
deem it necessary to remand the case for 
any finding. The evidence, such as it is, 
even if accepted in its entirety, will not 
amount to proof of actual payment of any 
interest or even of any actual appropriation 
of any income of the tarwad towards the 
interest. The evidence that he gives is 
admittedly hearsay. He has not produced 
the accounts which according to him came 
into his possession. He has not chosen to 
call any other person for the purpose of 
proving the same, In these ciranmstances, 
no Court of Law could hold that payment 
of interest has been proved by the hast 
evidence on behalf of the plaintiff Far- 
ther, having regard to the manner in which 
the plea was set out in the plaint., namely, 
that the income was appronriated towards 
interest, there are clear difficulties in the 
way in which s. 20 of the Limitation Act has 
been worded. That section seems to con- 
template a person liable to pay the amount 
and the interest, making the pavment and 
paying it for interest as such. It has been 
rapeatedly held by all the Courts in this 
country that if a general payment should 
be made by a debtor and the creditor should 
avpropriate a portion of it towards interest, 
that would not amount to any payment by 
the debtor of interest as such and would 
not have the effect of saving the claim from 
the bar of limitation. It should, therefore, 
be necessary for us to find whether this 
appropriation by the same person of certain 
income received by him from the tarwad 
towards the interest due tohim could amount 
to payment of interest as such within the 
meaning of s. 20 of the Limitation Act. we 
might have experienced considerable diffi- 
culty. But thereisno satisfactory proof even 
ofany appropriations not tospeak of payments 
towards interest and so it has become un- 
necessary for us to express any final opin- 
jon with regard to this matter, Mr. T. R. 
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Ramachandra Ayyar, the learned Vakil for 
the first respondent, referred us to the casa 
of Topham v. Booth (1). That decision pro- 
ceeded on the terms of the English Statute 
which is not identical with the terma of s. 20 
of the Limitation Act. Further, as pointed 
out by the learned Counsel for the a»pel- 
lanta, such & case would obviously be cover- 
ed by the proviso to s. 20 in the Indian Act 
itself, However, it is unnecessary to dis- 
cuss that decision at anv great length be- 
cause thatean apply only toa case where 
there have been actual payments made and, 
in view of the finding we have already 
arrived at, namely, that no payments or 
appropriations have been satisfactorily prov- 
ed, it becomes unnecessary to discuss it 
further. The last ground on which it is 
contended that the claim is not barred by 
the Law of Limitation is that to such a case 
as this the Law of Limitation has no appli- 
cation or that the Court must hold, what- 
ever may be the actual terms of the Article 
of the Limitation Act that may apply, that 
the cause of action with regard to such a 
suit did not arise till the deathof Theyassan 
Nair, it is doubtful whether in his capaci- 
ty as creditor or debtor but we may take 
it that it was on his ceasing, on his death, to 
hold both the characters. The learned 
Judge in the Court below has referred to 
the terms of Art. 57 of the Limitation 
Act as. the proper Article and was inclined 
to think that ordinarily that would be the 
Article applicable. But in the discussion of 
the case*that follows the learned Judge 
eame to the cónelusion that the cause of 
action itself for the suit did not arise till 
the death of Theyassan Nair. The Limi- 
tation Act being the enactment of the Legis- 
lature which has dealt with all the matters 
connected with the limitation of actions, 
applications, appeals and so on, is really 
in the nature of a Oode and it has 
been ‘held by their Lordships of the 
Judicial Committee that the essence of a 
Code is its completeness. It has provided 
for all cases, conditions and contingencies 
prescribed for the starting of the period 
of limitation in various c&ses, the post- 
ponement of the starting of the period, for 
the exclusion of certain periods in the 
computation of the period of limitation and 
soon. Having regard to all the provisions 
contained in the Limitation Act, it seems to 
us that on a proper interpretation and 


(1) (1887) po D. 607; $6 L. J. Oh. 812; 57 L. T. 
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sonstrudtion of tha Statute, no Court would 
be entitled to invoke any principle for the 
purpose of holding the claim as not barred 
by the Law of Limitation which is not 
contained or necessarily implied in any 
of the sections or Articles of the Limitation 
Act. We have been referred to several 
eases in which it has been held by learned 
Judges that having regard to certain 
circumstances, the cause of action should 
be deemed not to have arisen till a particular 
point of time, but, on examination, as we 
shall show later on, all those cases turn out 
to have proceeded merely on a construction 
of the terms of the sections or of the 
particular Article concerned. Take for 
instance the third column of any Article 
containing the expression cause of action 
as the time from which the period is to be 
computed, No doubt, it would be open 
to the Oourt on & consideration of the 
facts of the case to come to the conclusion 
that the cause of action in that particular 
case did not arise tilla particular date. 
But if, as the learned Judge in the Court 
below seems to have thought Art. 57 of the 
Schedule to the Limitation Act was the 
proper Article applicable, the third column 
prescribed the date of the loan, as the date 
‘from which the period prescribed by the 
second column begins to run. Ifso, how 
any construction or interpretation of the 
words could possibly have the effect of 
expending or putting off the time it is 
impossible to see. The «mere ground, 
however, on which the learned Judge has 
proceeded would appear ‘to be this. 
Theyassan Nair who waa both the lender 
and the borrower had all the moneys of the 
tarwad in his hands and it was not a case 
of any third person who was liable to pay 
moneys to him and who could be regarded 
88 having neglected to pay the &mount 
promptly. It seems to have been thought 
that having regard to the general 
principle of the Limitation Act that it is 
intended merely for the purpose of 
preventing the claims, which parties 
have failed to enforce within & reason- 
able time, it*could not be  regafded 
that there was any such negligence in 
this case where both the lender and the 
borrower "are the same person. And for 
this purpose the learned-Vakil for the first 
respondent has referred us to a number of 
cases both Indiam and English. As already 
observed, having regard £o all the provisions 
in thee Limitation} Act, ib seems te us with 
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all reapeot that it is against all principles of 
statutory construction to invoke for the 
purpose of the determination of the 
question any principle or provision not 
included in the Limitation Act itself or 
necessarily implied in any of its provisions. 
Apart from that altogether, even on a 
careful examination of all the cases cited it 
seems to us that it cannot be held that any 
of the principles on which those cases 
were decided are applicable tothe present 
care, 

The first case relied upon was the 
case of Deivasikamani Nataraja Desikar 
v. Govinda Rao (2). That was a case 
in which a Receiver appointedinrespect of a 
temple filed a suit for the recovery from 
the first defendant who had been the 
previous trustee of the temple and was also 
the head of a mutt to recover the melwaram 
payable by the muttin respect of certain 
lands. The sameperron having been the head 
of the mutt and alsothe trustee of the temple, 
it was contended that as the trustee of the 
temple he could not file a suit against 
himself for the recovery of .the melwaram 
and that, therefore, the principles of the 
Limitation Act were not applicable to him. 
That was a case elearly, as the learned 
Judges held, where, according tothe view 
taken by the learned Judges, it was not 
competent to the trustee of the temple to 
institute a suit against himself asthe head 
of the mutt for the recovery of the amount 
and in any case the learned Judges seem to 
have taken the view that, having regard to 
the terms of the Article applicable, that is, 
“when the arrears become due” it was only 
after the removal of the defendant from 
his office of trusteenbip that the rent became 
due and could be setoff. As we shall show 
later, the present case cannot possibly be 
regarded as in any eventas one in which 
it was impossible for Theyassan Nair to 
institute a suit forthe purpose of recover- 
ing the debts alleged to be dueto bim. 

The next case that was relied on for 
the first respondent was the case of Burrell 
v. Earl of Egremont (3). The decision in 
that case really proceeded on the equitable 
principles of subrogation and was also 
based upon the interpretation of the 
particular terms of the English Statute 


(2) 72 Ind. Cas. 5; 46 M. 879; 44 M. L. J. 318; 17 L. 
W. 344; (1993) M. W. N. 252; 32 M. L. T. 174; A. LR. 
1923 Mad. 461. : 

NC (1843) 49 E. R. 1043; 7jBeav.t205; [13 L. J. Oh, 
;T Jun 587; 64 R, R. 3]... e 
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with regard to which it was held that it 
really contemplated the existence of 
Separate persons within the meaning o 
the Statute before it can be held that the 
bar of limitation operated. As the Statute 
required that there must be a person 

aving 2 present right to receive the 
amount before the period of limitation 
began to run, and as in that case there was 
no such person, the learned Master of the 
Rolla held that the eontention with regard 
to limitation could not be austained. The 
oase of Murray v. East India Company (4) 
was next relied upon. That was an action 
upon a bill. The bill had not been 
accepted during the lifetime of the 
deceased and when it was accepted as 
payable to the deceased he had died and 
there was in existence no legal representa- 
tive in whom? the cause of action could 
be said to have become vested. That was 
clearly a case comprehended within the 
terms of s. 17 of the Limitation Act. The 
Act itself has given effectto the principle 
underlying that decision and there is, there- 
fore, no question or principle in that case 
which can be regarded as applicable to the 
case before us. The learned Vakil for the 
first respondent algo cited Binns v. Nichols 
(5). That was a case with regard to the 
payment of a legacy and proceededon a 
construction of the terms of the English 
Statute already referred to. It was also 
relied upon in that case that there was no 
possibility of the person entitled to the 
amount being capable of instituting any 
suit during the period. It may, however, 
be observed generally with regard to that 
and other cases that such actions are really 
in the nature of administration actions and 
the Court of Chancery in distributing 
the estate has reference to well-accepted 
equitable principles and there was no ques- 
tion thereof any claim becoming barred by 
the Law of Limitation. In the case 
of Palaniyandi Malavarayan v. Vada- 
malai Oodayan (8), nodoubt, Mr. Justice 
Sundara Iyer who delivered the lead- 
ing judgment in the oase was of the 
opinion that there was no bar of limitation 
against atemple during the period when 
there was no proper trustee appointed 
for the temple. But Mr. Justice Sadasiva 


NS (1821) 108 E. R.1167; 5 B. & Ald. 204; 24 R. R. 
(9 (1868) 2 Eq. 256; 35 L. J, Oh. 635; 14 W. R 
(8) 18 Ind. Cas, 375, : 
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1 
Iyer though he did not wish formally tö 
dissent from that view had grave doubts 
about the correctness of the decision. In 
any case the point to be observed is that 
the decision there preceeded on the inter- 
pretation of the words ‘adverseto the plaint- 
if? and if there was no plaintiff at all 
with reference to whom the possession of 
the offica could be held to be adverse, the 
learned Judges were entitled to hold that 
according to the proper construction of 
the words in the third column of the Article 
the period began to run only from a later 
date when by the appointment of a trustee 
the possession of the defendant became ad- 
verge to him. The case of Muthu Korakki 
Chety v. Mahamad Madar Ammal (T) was 
also referred toand relied upon. That was a 
case inwhich the question arose with regard 
to the date on which asale should be held 
to have become absolute according to the 
terms used in the third column of the 
particular Article. The learned Judges held 
having regard to the circumstances that 
the sale should be regarded as having been 
finally confirmed only after the final deci- 
sion in the petition for setting aside the 
gale. That again clearly proceeded not 
on general principlestapplicable to questions 
oflimitation apart from the sections in the 
Limitation Act but only on the construc- 
tion adopted by the learned Judges of the 
particular terms of the Article. In the 
ease in Narrondas v. Narrondas (8) Mr. 
Justice Russelheitting as a Single Judge 
held in e suit for the recovery of cer- 
tain moneys: from the executors that 
the executors were express trustees within 
the meaning of s. l0'of the Limita- 
tion Act. The other observations of the 
learned Judge were merely by way of 
obiter dicta, The last case referred to and 
relied upon on behalf of the first respond- 
ent was the ease of Lakhan Chunder Sen v. 
Madhusudan Sen (9). No doubt, in the course 
of the judgment in that case there was 
some reference to the suspension of the 
right of action, having regard to the parti- 
cular circumstances in that case of the very 
right which was subsequentlysued for having 
been accorded tothe very persons ina previ- ° 
ous litigation. It was, no doubt, a very hard 
caso but atthe same time the principle of 


(7) 54 Ind. Oas. 66; 43 M 185: 26 M. L. 'T. 459; 38 M, 
L. J. 1; 11 L. W. 487; (1920) M. W. N. 42. 


(8) 31 B. 418. 
(9) 35 O. 209; 7 Q. L. J. 59; 3 M. L. T. 90; 12 0, W. 
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that decision might be supported by the 
view that on the rights originally granted 
to the parties being taken away by a sub- 
sequent reversal of the decree or decision 
what arises is really in the nature of a 
new cause of action, It is, however, impos- 
sible to regard that or any of the other cases 
already referred to as laying down a vrinci- 
plethat, apart from the terms of the Limita- 
tion Act reference can be made to any rules 
or principles which could be invoked for 


.the purpose of holding that a elaim is not 


barred by the Law of Limitation. In this 
case it was very strenuously contended that 
Theyassan Nair during his lifetime even 
if he had wanted to do so sould not possi- 
bly have instituted a suit for the purpose 
of recovering debts due to him. That con- 
tention was based on what was said to be 
the recognised procedure in all cases of 
suits orclaims against tarwads being insti- 
tuted merely against the karnavan as re- 
presenting the tarwad. It is unnecessary to 
refer to all the cases which have been cited 
to us where it has been laid down that 
the karnawan of atarwad might be sued 
on behalf of thetarwad. That is so, but 
we have not been shown any decision 
which has gone the length of holding that 
it is not possible to institute a suit against 
all the members of the tarwad making all 
of them parties to the action either as 
plaintifis or defendants. In fact the very 
principle of the thing eeems to show that a 
karnavan is merelyrepresenting the tarwad 
and that there could possibly be ño objec- 
tion toall the members ofthe tarwad being 
made parties to the action ifit iaso desired. 
In fact this very case instituted by the 
plaintiff first respondent was a suit not 
against the karnavan but against all the 
members of the tarwad and having regard 
to that it seems to us that the contention 
cannot be upheld that except against the 
karnavan as the sole defendant in the 
case no suif can be instituted or claim 
enforced in a Court of Law if the property 
with reference to which 4he decree will be 
obtained is the property af the tarwad and 
it was intended by the plaintiff to bind all 
the members of the tarwad by the adjudi- 
cation. ‘There is no principle or rule of 
procedure preventing all the members of 
the tarwad from being made parties to 
the suit &nd afforded an opportunity to 
plead to the particular claim. If so, it 
seems to follow clearly that  Theyassan 
Neirduring his own lifetime might have 
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instituted a suit making all the other mem- 
bers of the tarwad parties-defendants in 
the action and claiming these amounts 
either as debts or by way of reimbursement, 
We are not satisfied by the argument that 
has been addressed to us that such an action 
was incompetent to Theyassan Nair. If 
so, then it follows that all the decisions in 
which the ground of decision has been 
stated to be the impossibility of an action 
being maintained by the claimant because 
the only defendant to the action would have 
tobe himself, are not applicable to the 
present case. The conclusion which we have 
therefore, arrived at is that there is no 
warrant for the principle on which the 
learned Judge in the Court below has come 
to the conclusion that though the Article 
applicable is Art. 57 of the Schedule to the 
Limitation Act, theclaim is not barred by 
the Law of Limitation, because Theyassan 
Nair was also the karnavan of the tarwad 
for the time being. We must, therefore, 
hold that the claim in this case is, as laid, 
barred by the Law of Limitation, and the 
appeal should be allowed and the decree of 
the Oourt of first instance restored. The 
appellants will have their costs throughout 
from the first respondent. : 


v. N.V, Appeal allowed. 
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Present :—Lord Chancellor, Viscount 
Haldane, Lord Buckmaster, Lord Wrenbury 
and Lord Warrington of Olyffe. 
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versus 
Tas CALEDONIAN COLLIERIES, 
LisTED—R88PONDENTS. 
Tax—Direct and indirect tazation— Taz on gross 
—I taz. 

"Tacoma ter as a typical example of a direct 
tax. It is a tax, not on gross revenue, but a tax 
on income, which for taxation purposes means gains 
and profits “There may be considerable gross 
revenues, but no income taxable by an inccme tax in 
the accepted sense". [p. 218, cols. 1 & 2,] 

Observations of Lord Hobhouse in Bank of 
Toronto v. Lambe (1), on the question of ‘direct’ and 
‘indirect’ taxation, referred to. ; 

Appeal by special {leave from a judg- 
ment 5f the Supreme Court, Oanada, 
dated the lst February, 1927. 
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Messrs. O. M. Biggar, K. C., and Geoffrey 
Lawrence, K. C., for the Appellant. 

Mesers. D. N. Pritt, K. C., and H. S. 
Patterson, for the Respondents. 


JUDGMENT. 

Warrington of Clyffe.—The ques- 
tion raised by this appeal is whether the 
Mine Owners Tax Act, 1923, of the Province 
of Alberta, which imposes upon mine 
owners as therein defined a percentage tax 
upon the gross revenues of their coal mines 
is ultra vires the Province as an attempt to 
impose indirect taxation, 

The appeal, brought by special leave of 
His Majesty in Council, is from an order 
dated the lst February, 1927, of the Sup- 
reme Court of Canada, whereby that Court, 
consisting of Anglin, ©. J., and Duff, Mig- 
nault, Newcombe and Rinfret, JJ., unani- 
mously allowed an appeal from the Appel- 
late Division of the Supreme Court of Al- 
berta in favour of the present appellant on 
the groundthatin their opinion the tax in 
question is not s direct tax and, therefore, 
one which it was not within the competence 
of the Province to impose. 


The Act in question was passed by the 
Legislature of Alberta on the 21st April, 
1923. It contained the following material 
provisions :— 

“ Section3. Every mine owner shall 
from the last day of May, 1918, be subjeot 
toa tax upon the gross revenue received 
by him from his mine. 

" Section 4, The said tax shall not be 
more than 2 per cent. of the said revenue 
and asdetermined by the Lieut.-Governor 
ia Council under the provisions of this 

et. 
“Section 6. On or beforethe last day of 
each morth each mine owner shall forward 
to the Minister a sum of money equal to 2 
per cent. of the gross revenue received by 
him from his mine during the next preced- 
ing month.” 

The Act repealed a previotis Act of the 
Province—the Mine Owners Tax Act, 1918, 
—which also imposed a tax upon gross 
revenue, taking the form in that Act of 5 a. 
per ton of the coal removed’ from the mine 
premises. The validity of this tax had 
been disputed by the mine owners, who 
had in many cases refused to pay it. 

On the 14th August, 1925, the Lieut.- 
Governor by and with the advice of the 
Executive Council ordered that thé tax in 
question should be 2 per cent. of the gross 


$ 


THE KING Y. OALEDONTAN COLLTHRIBA, 


217 


revenue received by the mine owner from. 
his mine. 

The respondent company is a mine owner 
within the deflnition of that term contained 
in the Actin question. They began busi- 
ness in November, 1923. . 

They refused to pay the tax, and on the 
21st August, 1925, the action, in which the 
order under appeal was made, was com- 
menced for the purposes of recovering the 
amount of the tax alleged to bè due from 
them 

Is the taxation in question “ direct taxa- 
tion within the Province" within the 
meaning of a. 92 of the British North Am- 
rica Act, 1867 ? 

The question whether a tax is direct or 
indirect has on many occasions been the 
subject of decision by this Board, but it ig 
unnecessary to refer to any of these deci- 
sions except that of Bank of Toronto v. 
Lambe (1). in which Lord Hobhonse, in de- 
livering the judgment of the Board, made 
some useful observations ar to the mode 
in which the question should be approached. 
The passage has often been cited, but it 
is worthwhile citing it again’:— 

“ First, is the tax a direct tax ? For the 
argument of thia question the opinions of a 
great many writers on political economy 
have been cited, and itis quite proper, or 
rather necessary, to have careful regard 
to such opinions, as has been said in pre- 
vious cases before this Board. But it must 
not be forgotten that the question is a legal 
one, viz., what the words mean, as used in 
this Statute; whereas the economists are 
always seeking to tracé the effect of taxation 
throughout the community, and are apt to 
uae the words ‘direct’ and ‘indirect’ ac- 
cording as they find that the burden of a 
tax abides more or Jess with the parson who 
first pays it. This distinction is illustrated 
very clearly by the quotations from a ve 
able and clear thinker, the late Mr. Fawcett, 
who, after giving his tests of direct and 
indirect taxation, makes remarks to the 
effect that a tax may be made direct or in- 
direet by the position of the tax-payers or 
by private bargains about its payment, 
Doubtless, such remarks have their value in 
an economical discussion. Probably it jg 
true of every indirect tax that some persons 
areboth the first and the final payers of it 
and of every direct tax that it affecta per- 
sons other than the first payers; and the 


(1) (188% 12 A. O. 575; 56 L. J. P. O.87; 57 L.T, 
377. 
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excellence of an economist's definition will 
be measured by the accuracy with which it 
contemplates and embraces every incident 
of the thing defined. But that very excel- 
lence impairs ite value for the purposes of 
the lawyer. The Legislature cannot possi- 
bly have meant to give a power of taxation 
valid or invalid according to its actual re- 
sults in particularcases. It must have con- 
templated some tangible dividing line 
referable to and ascertainable by the 
general tendencies of the tax and the com- 
mon understanding of men as to those ten- 
dencies,”” 

What then is the general tendency of the 
tax now in question ? 

First it is necessary to ascertain the real 
nature of the tax. 

It is not disputed that, though the tax is 
called a tax on “ gross revenue,” such gross 
revenue isin reality the aggregate of sums 
received from sales ofcoal, and is indietin- 
guishable from a tax upon every sum receiv- 
ed from the sale of coal. 

The respondents are producers of coal, a 
commodity thesubject of commercial trans- 
actions. Their Lordships can have no 
doubt that the generel tendency of a tax 
upon the sums received from the sale of the 
commodity which they produce and in 
which they dealis that they would seek to re- 
cover it in the price charged toa purchas- 
er. Under particular circumstances the 
recovery of the tax may, it isdrue, be econo- 
mically undesirable or practically impos- 
sible, but the general tendency of the tax 
remains. 

It is said on behalt of the appellant that 
at the time a sale is made the tax has not 
become payable and, therefore, cannot be 
passedon. Their Lordships cannot accept 
this contention ; the tax will have to be 
paid, and there would be no more difficulty 
in adding tothe selling price the amount 
of the tax in anticipation than there would 
be if it had been actually paid. 

Their Lordships, therefore, agree with the 
views expressed by the Judges of the Sup- 

„rome Court that the tax if question ise not 
a direct tax. 

Some attempt was made in argument to 
supportthe tax on the ground that it is 
analogous to an income tax, which has 
always been regarded as the typical ex- 
ample of & direc} tax; but there are mark- 
ed distinctions between a tax on gross 
revenue and a tax on income, which for 
taxation purposes means gains and profits, 
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There may be considerable gross revenues, 
but no income taxable by an income tax in 
the accepted sense. 

For these reasons their Lordships are of 
opinion that the appeal should be dismiss- 
ed with costs, and they will humbly ad- 
vise His Majesty accordingly. 

K. J. E. Appeal dismissed. 

Solicitors for the Appellant :—Messra. 
Blake and Redden. 

Solicitors for the Respondents : —Mesers. 
Lawrence, Jones & Co. 


MADRAS HIGH COURT. 
Orvit Revision Patrrton No. 287 or 1927. 


January 10, 1928, 
Present:—Mr. Justice DevadosS8. 
SUBRAYA PAI—PxrTITIONHR 


TeT81,8 
SUBRAMANIA PATTAR AND ANOTHER— 


ResPON DENTS 

Civil Procedure Code (Act V of 1908), O. XXI, 
T. £6—Amount secured by usufructuary mortgage, 
whether liable to attachment— Malabar Law—Kanom 
—Personal liability of mortgagor to pay kanom 
amount—Construction of deed. 

A kanom deed provided: “You shall be in ex- 
clusive possession and pay to our tarwad thé settle- 
ment assessment on the lands at the proper time 
and take receipt. After the expiry of the 12 years 
itin kumbham of any year we pay the kanom of 
Rs. 3,000, you must receive the amount and deliver 
back possession of the lands”: 

Held, (1) that the provino as to payment was 
entirely for the benefit of the mortgagor and not 
for the benefit ofthe mortgagee and there was no 
covenant to bind the mortgagor to pay the mortgage 
amount to the mortgagee; [p. 219, col. 1; p. 220, col. 3.] 

(2) there being no debt payable to the mort- 
gagee, there could be no valid attachment of such 
amount under O. XXI, r. 40, Oivil Procedure Code. 
[p. 221, col. 1.] 

Petition, under s. 115 of Act V of 1908, 
praying the High Court to revise an 
order of the District Court, South 
Kanara, in A. 8. No. 308 of 1925, pre- 
ferred against that of the Court of the 
District Munsif. Kasargode, in R. E. A. 
No. 125 of 1928, in R. E. P. No. 1251 
of 1924. 

Mr. B. Sitarama Rao, forthe Petitioner. 

Mr. P. Govinda Menon, for the Re- 
spondents. 

JUDGMENT .—This is an application 
to revise the order of the District Judge 
of South Kanara dismissing the appeal 
by the petitioner for getting aside a sale 
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The first point raised by Mr. Sitarama 
Rao, for the petitioner, is that the amount 
due under Ex, was secured by a 
kanom deed and it was not a debt which 
could be attached and sold under O. XXI, 
r. 46, Civil Procedure Code, as the kanom 
deed was a usufructuary mortgage-deed 
without covenant to pay the amount. 

Both the lower Oourts have held that 
there was a debt due under Ex. A and 
that could be attached under O. XXI, 
r. 46, cl. (1). 

The point is whether Ex. A contains 
& covenant by the mortgagor to pay the 
&mount to the mortgagse. If there is no 
covenant to pay, the mortgagee cannot 
bave the right to sue for the money 
secured under Ex. A andcannot in default 
of payment bring the property to sale. 
The relevant portion of the document 
is as follows :—''You shall bein exclusive 
possession and pay to our íarwad the 
settlement assessment on the lands at the 
proper time and take receipt. After the 
expiry of the 12 years, if in Kumbham 
of any year we pay the kanom of Rs. 3,000, 
you must receive the amount and deliver 
back possession of the lands.” 

The question is whether these clauses 
contain a covenant to pay. 

It is well-settled that, in the case of 
an ordinary kanom, demise, the kanomdar 
cannot sue for the kanom amount and 
bring the property to sale: Vide Sridevi 
v. Virarayan (1). The learned Judge, 
relying upon Chullile Peetikayil Nammad 
v. Othenam Nambiar (2), has held that the 
Amount secured under Ex. A is a debt, 
Naturally reliance is placed by Mr. Govinda 
Menon who appeared for the respondent 
upon that case as well as a recent case 
in Rangaswamy Ayyangar v. Veeraraghava 
Chary (3). The case in Chullile Peetikayil 
Nammad v. Othenam Nambiar (2) was a 
reference by the District Munsif of Can- 
nanore in which he asked for the authori- 
tative opinion of the High Court as re- 
gards the mode in which debts secured 
on kanom deed should be attached. A 
Bench of this Court held, following the 
decision in Nataraja Aiya? v. South India 
Bank, Ltd. (4) that a kanomdar's interest 


( 22 M. 350; 8 Ind. Deo. (N. a ) 249. 
_ (3) 26 Ind. Cas. 508; 27 M. L. J. 239. 
* (3) 76 Ind. Oas 1003; 18 L. W 620; (1923) M. W. 
N. 789; 33 M. L. T. 73; 46 M. L. J. 56; A. I. R. 1924 
Mad. 513. . . 

(4) 13 Ind. Cas. 91; 37 M. 51; 10 M. L. T. 503; (1911) 
2 M. W. N. 590; 22 M, L. J. 105. 
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could be attached and sold as ib were 
a debt and they observe that : 

“The fact of the mortgagee being in 
possession, actual or constructive, of the 
mortgaged property makes no differenee." 

e case was not argued by Counsel 
on either side and it does not appear that 
the decision in Manilal Ranchhod v. Moti- 
bhai Hemabhai (5) was brought to the 
notice of the learned Judges. The papers 
in the case have been sent for and they 
do not throw any light on the actual 
recitals in thedocument. From the letter 
of the District Munsif it appears that 
the iis eer alee right was described 
as one due under a panayam document. 
A panayam is an hypothecation or simple 
mortgage and in the case of a simple 
mortgage there isan undertaking by the 
mortgagor to pay the mortgagee the amount 
after the period fixed in the document. 
There is also a remark that it is ad- 
mitted that the right of the judgment- 
debtor is kanom, there being a lease 
back to the mortgagor. In the absence 
of the document it cannot» be said for 
certain whether there was or was not 
a covenant to re-pay the amount to the 
mortgagee. Granting there was not, sitt- 
ing asa Single Judge, I should be in- 
clined to follow the decision in that 
case but for the fact that there are a 
decision of the Bombay High Court, 
Manilal Ranchhod v. Motibhai Hemabhati 
(5) and two tlecisions of this Court in 
Ranga Pillai v Narasimma Ayyangar (6) 
and Ramasami Moopan v. Srinivasa Iyengar 


(7) which throw a considerable light on 


the question in dispute and which enables 
me to distinguish the case in Chullile 
Peetikayil Nammad v. Othenam Nambiar 
(2) from the facts of this case. In Manilal 
Ranchhod v. Motibhai Hemabhai (5) it was 
held that a debt secured by a usufruc- 
turary mortgage cannot be attached as 
it were a simple debt under s. 254 of 
the Code of Civil Procedure of 1889 
corresponding to« O. XX, r. 46 of the pre- 
sent Code. In that case the recital in 
the document was :— E 

"After the expiration of the fixed period 
when I re-pay the principal sum on the 
very day and in the very month in which 
I have received gum, you may give up 
the field in Vaishakh of that year." 

A Bench ofthe Court consisting of the 

(5) 10 Ind. Cas 812, 35 B 288; 13 Bom. L, R. 933. 

B 47 Inde Oas. 852; (1916) M. W. N. 673. f 

(7) 28 Ind. Cas, 284; 39 M, 389, 28 M. L. J, 338 
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learned Chief Justice and Mr. Justice 
Batchelor held that it was a case of a 
pura usufruotuary mortgage and the 
amount could not be attached as a debt. 
They observe at page 292*: 

"In the case of a purely uaufructuary 
mortgage where there isno debt payable 
by the mortgagor, the proeedure bv attach- 
ment under s. 268 is inapplicable. The 
procedure should be by attachment, under 
B. 274, ofthe interest in immoveable pro- 
perty and its sale in accordance with the 
provision of the Code." 

This decision was quoted with approval in 
Ramasami Moopan v. Srinivasa Iyengar (7). 
Mr. Justice Tyabji who delivered the judg- 
ment of the Court observed at page 394* :— 

“Manilal Ranchhod v. Motibhai Himabhai 
(5) proceeded on the assumption that on 
the true construction of the deed then 
before the Court, there was no debt which 
the mortgagee was entitled to recover 
at the time of the attachment ; and con- 
sequently a person who claimed to have 
acquired from the mortgagee a right 
which the mortgagee himself did not 
possess, could not claim to be put in 
possession of property as collateral security 
for a debt which did not exist. Where in ac- 
cordance with the document the mortgagee 
cannot claim to recover any debt from 
the mortgagor nor the mortgagor claim 
to make any payment to the mortgagee, 
it would seem that the gttachment of 
rights arising under such a document 
cannot take the form containing in 
O. XXLr. 48 of the Code of Oivil Pro- 
cedure; for that form consists of pro- 
hibitions from making and receiving pay- 
ments: it would be meaningless to pro- 
hibit persons from making and receiving 
payments when their relationship ‘is such 
that no payments are contemplated.” 

In the case in Ramasami Moopan v. 
Srinivasa Iyengar (7) the mortgage was 
a usufruetuary mortgage but there was 
a covenant by the mortgagorto pav the 
mortgage amount and the learned Judges 
held that there was a ‘debt due from 
the mortgagor to the mortgagee which 
could be attached under O. XXI, r 46. 

The ease in Ranga Pillai v. Narasimma 
Ayyangar (6) is very similar to the pre- 
gent case, In that case the document 
provided: “At whatever cultivation season 
in the month of Chitrai in any year 
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after the stipulated period of 10 years, 
I may pay the principal amount, you 
Bhall at that time receive the amount, 
leave the undermentioned lands in my 
possession and deliver the document alao 
to me.” Phillips and Krishnan, JJ, held 
that the stipulation ag to pavment was 
one entirely for the benefit "of the mort- 
gagor and that it allowed him to chnose 
his own time for paymentif he wished 
io pay and they observe: 

“To construe this as a personal covenant 
to pay at the end of ten years which 
the mortgagee could enforce at once would 
be to destroy the whole benefit of the 
stipulation so far as the mortgagor is 
concerned. Weare not..preparéd to read 
into the words a covenant which would 
destroy the whole effect of the express 
arrangements between the parties.” In 
this case the provision as to payment is 
entirely for the benefit of the mortgagor 
aud not for the benefit of the mortgagee. 
It is open to the mortgages to nav the 
amonat in any other month than Kumbha 
but the mo-rgagee would be entitled to be 
in possesstion of the property till the 
month of Kumbha following the payment 
if pavment is made before that month 
and there is nothing else in the docu- 
ment which could justify the contention 
that the mortgagor covenanted or under- 
stood to pay the amount of the mort- 
gage to the mortgagee. 

Mr. Govinda Menon very strongly relies 
upon Kangaya Gurukal v. Kalimuthu 
Annavi (8) a3 supporting his contention 
that there is a covenant to pay in 
Ex. A. In that case a Full Bench of this 
Court held that the document contained 
a covenant to pay. The recital in that docu- 
ment was; 

“Thereafter on (naming a date) on pay- 
ing (theamount advanced) we shall redeem 
our land. If on the date so fixed the amount 
be not paid and the lend recovered back, 
in whatever year we may pay the amount 
advanced (naming the date) of any year 
then you shall deliver back our lends to us.” 

That was a Tamildocument and the Tamil 
ia given in a report of that case in Kangaya 
Gurukkal v Kalimuthu Annavi (9). The 
recitalin Tamil is as follows :— 

Appal Bava varusham Panguni masam 
30 thethiyil melkanda...... cheluthivittu yengal 
nilangalgi thiruppikolvomahavum. 


(8) 27 M 526 (F. B.). 
(9) 14 M. L. J. 61. . 


111 I. C. 1928 

It is clear from the recitals in Tamil that 
the mortgagors undertook to pay the 
mortgage amount onthe 30th Panguni of 
tha Bava year andthe clause following 
the one above quoted contains the cove- 
nant that if they did not pay and redeem 
it inthat particular Panguni they should 
pay the amount in any other Panguni fol- 
lowing and redeem the property. 


The Court is not justified to read into 
any document an intention which is not ex- 
pressed in it, It is not proper to interpret 
the terms of one document in the light of 
the terms of another document. Each 
document must be interpreted according 
to the tenorand actual words used in it. 
The case in Rangaswamy Ayyangar v. 
Veeraraghavachary (3) is also distinguish- 
able from the facts of the present case. In 
that case the recital was 

“You shall yourself enjoy the said land 
from this date, in lieu of interest and hav- 
ing paid the amount of the principal 
by the 7th July, 1917, having endorsed on 
this deed I shall enjoy the said land,...... 
If the amount bere-paid at the cultivation 
geason of any Ani month, after the due 
dateon whichit falls due, the same must 
bs received in fullandthe land restored 
to my possession." Odgers and Hughes, 
JJ. held that the first clause contained a 
covenant to pay. Asobserved by Odgers, 
J. at page 624*: 

“The document, Ex. A, is executed by the 
mortgagor Rangaswami Aiyangar (the 
appellant) alone, and the reasonable con- 
struction is, in my opinion, that he took 
upon himself the obligation by these 
clauses. The wordsused arevery similar 
to those considered in Kangaya Gurukal v. 
Kalimuthu Annavi(8)" and he distinguish- 
ed the case in Ranga Pillai v. Narasimma 
Ayyangar (6) on tne ground that there was 
no definite date fixed for re paymsut as 
here. Mr. Justice Hughes also was of 
opinion that the document in that case 
was very similar in terms to the document 
in Kangaya Gurukal v. Kalimuthu Annavi 
(8. ln the view that there was no covenant 
to bind the mortgagor to pay the mort- 
gage amount to the mortgagee it cannot 
be said that there was a debt due by the 
former to the latter and there being no 
debt, proceedings in attachment under 
O. XX], r. 46, are ultra vires, - 
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Another point was raised by Mr. Sita- 
rama Rao as regards the want of notice to 
the mortgagor. In the view I have taken 
on the first point it is unnecessary to con- 
sider this point. 

In the result thejudgment of the learn- 
ed District Judge isset aside. The peti- 
tion is allowed with costs throughout. 

V. N. Y. Petition allowed. 
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ALLAHABAD HIGH COURT, 
Lerrees PATENT APeBAL No. 58 or 1926, 
May 25, 1928. 
Present:—Mr, Justice Sulaiman, Acting 
Ohief Justice, and Mr. Justice Weir. 
SHOTEY LAL—PLAINTIFE— APPELLANT 


vereus 
LAIQ SINGH-—DzrRNDANT— 
RESPONDENT. 

Civil Procedure Code (Act V of 1008), O. XXXIV, 
T. 6—Preliminary decree against Hindu manager— 
Amount binding on family reduced «m final decree 
—Application for recovery of balance amount from 
manager personally —Lamitation—Nature of ‘such 
application. ; 

A preliminary decree was passed on a mortgago 
on the i3th January, 1920, for Hs. 573. The sons of 
the mortgagor brought a suit to set aside the 
mortgage anda decree was passed in that suit on 
the zith July, 1920, reducing the mortgage amount 
recoverable from the properties to Ks. 44¥-3. After 
this decree the sons were made parties to the mort- 
gage sult and a final decree was passed for Rs. 429-3-0. 
‘There was no reference in the final decree to the 
plaintiff's right to recover the balance. The plaintiff 
applied on the 15th April 1924, under O. XXXIV, r. 6, 
Civil Procedure Oofle, for a personal decree for the 
balance: , 

Held, (0 that the application for a personal decree 
under O XXIV, r 6, Civil Procedure Uode, was not 
maintainable inasmuch as tat rule contemplates the 
insufficiency of the net proceeds ofthe sale to pay 
the ‘amount due', ne., the amount for the recovery of 
which & decree for sale has been previously passed; 
[p. 322, col. 1.] 

(2) that the right of the plamtiff was only to exe- 
oute the decree for the balance as a simple decree; 
ibid. 

(3) that the right to execute the decree was barred 
by limitation inasmuch as there was no decree for 
the balance in the final decree, and the application 
was made more than three years after the preliminary 
decree, [p. 222, ool. 2] 

Letters Patent appeal from a judgment 
of Me. Justice Fullan, dated the 4th of 
May, 1926. 


Dr. M. L. Agarwala, for the Appellant. 

JUDGMENT.—This is an execution 
appeal by the plaintiff decree-holder. The 
suit was brought for saleon the basis of 
& mortgage-deed executed by a Hindu 
father, and a preliminary decree was pas- 
sed on the 13th of January, 1920, for R3. 573, 
The song of the mortgagor were not Pars 
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ties to the suit. They subsequently brought 
a suit for a declaration that the debt was 
without legal necessity and was not bind- 
ing on the family property. Their suit 
was deereed on the 24th of July, 1920, the 
Court holding that though the principal 
sum was for neeessity, it was not proved 
that there was necessity forthe high rate 
of interest charged. Accordingly 1t held 
that the mortgage-debt was good to the 
extent of Rs. 4zy-3. Afterthis decree the 
sons were made parties to the final decree 
in the mortgage suit which was passed on 
the 7th of May, 1921, for Rs. 429.3 only. 
There was no reference in this final decree 
to the plaintiff's right to recover the ba- 
lance of the amount allowed to him under 
the preliminary decree. 

On the 15th of April, 1924, the plaintiff 
filed the present application. styling it 
as one under O. XXXIV, r. 6 praying for a 
personal decree for the balance of the 
amount against the mortgagor. This ap- 
plication was contested, and has been dis- 
missed by both the Oourts below. Their 
order has beeh affirmed by a learned Judge 
of this Court. 

The effect of the declaratory decree 
obtained by the sons undoubtedly was to 
confine the charge on the family property 
to Rs. 4293 only. The balance of the 
amount ceased to be & mortgage-debt. 

Although, therefore, the original suit had 
been instituted within six years of the exe- 
cution ofthe the mortgage-deed, so that 
the personal remedy had not become barred, 
we cannot hold that the plaintiff has, 
under O. XXXIV;7r. 6, aright to recover 
the balance of the amount. That rule 
contemplates the insufficiency of the net 
proceeds of the sale to pay the “amount 
due,” which expression, in our opinion, 
means the amount to recover which a decree 
for sale has been previously passed. 

In this view, the application did not lie 
under O. XXXIV, 1. 6 to recover the 
balance, as this balance ceased to be a 
charge on the property, and it cannot be 
gaid that tha sale-proceeds have proved 
insufficient to pay this amount. The right 
of the plaintiff to recover the balance must, 
therefore, be by execution of the decree for 
the balance, treating it,as a simple money- 
decree. 

lt is unfortunate for the plaintiff that, 
when the final decree came to be passed, 
he did not ask tbe Court to rg-afürm his 
right to recover the balance by incorporat- 
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ing it in this decree also. That such a 
procedure would not have been improper 
is patent, as itis possible that the sons' 
suit may be brought more than three years 
after the preliminary decree for sale, in 
which case it would be unjust to hold that 
the plaintiffa' right to recover the amount 
personally against a mortgagor would be 
extinguished by the lapse of three years 
from the decree. The fact, however, re- 
mains thatthe final decree did not make 
any provision for the realisation of this 
money, The plaintiff, therefore, cannot in 
execution of the final decree of the 7th 
of May, 1921, realise this amount. He can 
only fall back on his preliminary decree. 
The right to recover thiscertainly accrued 
to him when the declaratory decree in 
favour of the sons was passed on the 24th 
of July, 1920, and on that date it must 
be deemed to have been settled that his 
remedy for the balance was against the 
mortgagor personally. The present applica- 
tion is made more than three years after 
that date, and even treating it as an 
application for execution of the personal 
decree under s.47 of the Oivil Procedure 
Code, it is barred by the three years’ rule 
under Art. 181 of the Limitation Act. 

aoe appeal accordingly must be dismiss- 
ed. 

In view of the special circumstances of 
this case, we direct that the parties should 
bear their own costs of this appeal. 

A, N, A. Appeal dismissed, 


t 
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CALCUTTA HIGH COURT. 
APPRAL8 FROM APPELLATE DRORBES 
Nos. 736 To 74U oF 1925. 
August 3, 1927. 
Present:—Sir George Olaus Rankin, 
Kr., Ohief Justice, and Mr. 
Justice Mitter. 
PORT CANNING ann LAND IMPROVE- 
MENT Oo. Lro., —PLAINTIFE— 
APPELLANTS 
versus 
JOGENDRA MANDAL—DRFSNDANT 
— RBSPONDENT. 

Bengal Tenancy Act (VIII of 1885), s. 46—Suit for 
enhancement of rent and ejectment—Procedure to be 
followed—Passing two decrees, whether proper— Ten- 
ants expressing willingness to pay rent before ejectment 
—Decree for ejectment. E 

Decrees were passed in certain suits under s, 46 
of the Bengal Tenancy Act to the effect that if the 
tenants agreed to pay the rent determined under 
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s. 46 (6), they shall be entitled to remain in posses- 
sion of the holding at that rent for aterm of five 
years, and that if the tenants did not agree to pay 
the rent within the time fixed by the Court they 
would be ejected. The tenants did not appear to 
signify their election to pay the rent within the 
time fixed and the landlords applied for decrees for 
ejectment. The tenants appeared and expressed their 
willingness to pay but the landlords insisted on 
having decrees for ejectment : ' 

- Held, that the plaintiffs having proceeded on 
the footing that there were two decrees in each 
suit and the tenants haying agreed to pay the rent 
fixed by the Court, before ejectment, the tenants 
should not be ejected in the circumstances of the case, 
[p. 224, col. 2.] 

In suits for enhancement of rent and ejectment 
under s. 46 of the Bengal Tenancy Tenancy Act the 
procedure which should be followed is as follows: 
Onder cl. (6), the Court should determine the fair 
and equitable rent and fix a time within which 
the tenants are to appear and signify their election 
to pay the rent so determined. This may be a 
fortnight ora month from the date of the deter- 
mination of the fair and equitable rent. Whether it 
is neceasary or advisable to serve notice on the 
tenants of the rent fixed and the date by which 
their election has to be signified isa matter of dis- 
cretion in the circumstances of each case. The Court 
may record an order in the order-sheet determining 
what the fair and equitable aps 18. P in not neces- 
5 that a preliminary decree be passe etermining 
what the rent is. The Bengal Tenancy Act does not 
either prohibit or enjoin the passing ofa prelimi- 
nary and a decree. If the tenants do not 
Appear within the time fixed by the Court and 
recorded in the order determining fair and equitable 
rent or appear and signify their unwillingness to 
accept the fair and equitable rent determined by the 
Oourt,then the Qourt should passa decree in ejeot- 
ment. [p. 224, cols, 1 & 2.] 

Appealsagainstthe decrees of theSubordi- 
nate Judge, Second Court, 24-Parganas, 
dated the 19th December 1924, affirming 
those ofthe Munsif, Basirhat, dated, the 8th 
May, 1924. , 

Mr. Ram Chandra Majumdar (with him 
Babus kama Prasad Mukhopadhyaya and 
Mahendra Kumar Ghosh), for the Ap- 


pellante. 


JUDGMENT, 

Mitter, J.—T hese five appeals arise out 
of five suits brought by the  plaintif- 
Company in the Court of the Munsif of 
Basirhat, for enhancement of rent of the 
tenants-respondents, who are non-occupancy 
ratyats, after service of notice under s. 46 
ofthe Bengal Tenancy Act. The plaintiff- 
Company tendered to the tenants-respond- 
ents in each of five suits an agreement 
to pay enhanced rents and the tenante- 
respondents within three months before the 
institution of each suit refused to execute 
ihe agreement. Thereupon the plaintiff- 
Company brought five suits for determina- 
fon of feirand equitable rent and for 
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ejectment in case the tenants-respondents 
failed to pay the fair and equitable rent 
determined by the Court under s. 46, cl. (6) 
ofthe Bengal Tenancy Act. Decrees were 
passed in each of the five suite to the 
etiect that if the tenants-respondents agreed 
io pay the rent determined under B. 46, 
cl. (f), they shall be entitled to remain in 
possession of the holding at that rent fora 
term of five years trom the date of the 
agreements respectively, but, on the 
expiration of the terms, shall be lable to 
ejectment, unless they have acquired a 
Tight of occupancy and that if the tenants 
did not agree to pay the rent within the 
time fixed by the Court they would be 
ejeeted at the end of the agricultural year 
in which the decree was passed. The 
tenants did not appear to Signify their 
election to pay the fair and equitable rent 
within the time fixed by the Court in each 
of the five suits and notwithstanding this 
the Oourt refused to pass decrees for 
ejectment. The Court of first instance 
held that the tenants-respondents may 
signify their election to pay- the fair and 
equitable rent before the decree for ejest- 
ment is actually passed and the Court had 
power to enlarge the time for signitying 
election. In this view, the trial Court 
refused to pass decrees for ejectment in the 
five suits. 

Appeals were taken to the Subordinate 
Judge of 24-Parganas against the decrees 
of the Munsif refusing ejectment and the 
Subordinate Judge aftirmed the decrees of 
the Munsif. 

Five second appeals have been preferred 
to this Oourt by the plaintifi-Oompany and 
it is argued by Mr. Ram Ohandra Ma Jumdar, 
who has appeared on behalf of the plaintiti- 
Oompany, that the decrees of the Courts 
below refusing ejectment are wrong, as the 
Oourt had no power to extend tne time 
fixed in the decrees for the tenants to 
signify their election. The argument is 
put in this way:—It is said that the Courts 
below are in error in holding that two 
decrees are contemplated by 8.46 of the 
Bengal Tenaney Act. It is argued that 
the decrees having fixed a time for 
signifying election and having prescribed 
ejectment as the penalty for non-compliance 
within the stipulated time with the order 
ofthe Oourt, the Courts below were bound 
to pass decrees for ejectment, It is said 
that there is no provision in the Bengal 
Tensney Aet for enlarging the time fixed e 
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by the decree for signifying willingness to 
pay the fair and equitable rent determined 
by the Oourt and that s. 148 of the Civil 
Procedure Code does not apply where time 
is allowed for doing an act fixad by a 
decree of the Oourt. In support of this 
contention our attention has been drawn to 
notes under s. 148 of the Oivil Procedure 
Oode (Mulla's Edition), where authorities in 
Bupport of this contention are cited. The 
point made in the argument is that the 
Oourt has no power to extend the time fixed 
by its decree. 

Mr, Majumdar, however, has very fairly 
drawn our attention to the fact that his 
client, the plaintiff-Company, treated the 
decrees passed in these five suits as condi- 
tional decrees for ejectment and applied 
for final decrees, as the time for signifying 
election granted by the Oourt had expired. 

It issaid that, though the plaintiff-Com- 
pany might have misread the law and had 
made an application for a final decree, the 
law contemplates only one decree and when 
in s. 46, cl. (5), it is said that “if the raiyat 
does not agres to pay the rent so determined, 
the Oourt shall pass a decree for ejectment”, 
the willingness to agree or otherwise muat 
be signified before the decree is passed. 

It seems to me that the Act contemplates 
that before passing a decree for ejectment 
the Court shall determine whatis a fair and 
equitable rent. See s. 46, cl. (6) of the 
Bengal Tenancy Act. Under s. 46, cl. (8), 
if the ratyat does notagree to pay the rent 
60 determined, the Court shall passa decree 
for ejectment. Ifa certain time is allowed in 
this case for sigtifying the election to 
execute the agreement for enhanced rent, 
it seems only logical that after the expiration 
of the period a decree for ejectment should 
be passed. ln other words, the scheme of 
the Act seems to be this:—It provides that 
before ordering ejectment the Court shall 
determine what isa fair and equitable rent. 
Keeping this intention of the Legislature in 
view, I think, the proper procedure ought 
to be this:—Under s. 46; cl. (6), the Court 
should determine the fair and equitable rent 
and fix atime within which the tenants 
are to appear and signify their election 
to pays the rent so determined. This 
may be a fortnight pr a month from 
the date of the determination of the 
fair and equitable rent. Whether it is ne- 
ceasary or advisable to serve notice on the 
tenants pf the rent fixed and the date by 
which their election haa to be signified ia A 
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matter of discretion in the circumstances of 
each case. The Oourt may record an order 
in the order-sheet determining what the 
fair and equitable rent is. It is not neces- 
sary that a preliminary decree be passed 
determining what the rentis. The Bengal 
Tenancy Act does not either prohibit or 
enjoin the passing of a preliminary and a 
final decree. Ifthe tenants do not appear 
within the time fixed by the Court and re- 
corded in the order determining fair and 
equitable rent or appear and signify their 
unwillingness to accept the fair and equit- 
able rent determined by the Court, then the 
Oourt should pass a decree in ejectment, 
Under a. 44, cl. (d), a non-oecupancy raiyat 
shall be liable to ejectment on the ground 
that he has refused to agree to pay a fair 
and equitable rent determined under s. 46, 
so that he could not be ejected until an 
opportunity is given to him to agree to pay 
tne fair and equitable rent within a certain 
period, after which an effective deeree for 
ejectment can only be passed. Section 46, 
el. (6), only contemplates the determination of 
what rentis fair and equitable for the hold- 
ing; cl. 8 contemplates that if the raiyat 
does not agree to pay the rent so determined 
then a decree for ejectment could be paased 
and cel. (1U) provides that the decree for 
ejectment shall take effect from the end of 
agricultural year in which it was paased, 

It seems to me, whether the Bengal Ten- 
ancy Act contemplated one decree or two 
decrees, under s. 46 of the Bengal Tenancy 
Act,in the presnt cases, the plaintiff-Company 
proceeded on the footing that there are two 
decrees in each suit and the ovjection does 
not come from it with good grace that there 
should be only one decree in each case. As 
the tenants-respondents had agreed to pay 
the fair and equitable rent fixed by the 
Court before ejectment, they ought not, in 
the circumstences of the present cases, to 
be ejected. The result is that, in my opinion, 
theappeals should failundstould be dismisg- 
ed, but without coste, as the respondents have 
not appeared. 

It 18 said by Mr. Majumdar that these are 
test cases and we should express our final 
opinion on thé’ question. While dismissing 
these appeals on their special facts, [ have 
indicated what the proper procedure is 
which should be followed in suits for 
enhancement of rent and ejectment under 
8.46 of the Bengal Tenancy Act. . 

Rankin, C; J.—1 agree. mE 

AN A Appeals dismissed, 
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MADRAS HIGH COURT. 
Bawono Orviu AePRALS Nos, 329 AND 
330 or 1226. 
ÁÀPPAAL AGATNBT ORDER Nos. 312 AND 
313 cr 1 26. 
O1vit Revision ParrrioN No, 58 or 1926 
AND 
OivIL MISORLLANGOUS Prrrrion No. 619 
oF 1926, 
November 1, 1927. 

Present: —Mr, Justice Srinivasa Ayyangar 
and Mr. Justice Ananthakrishna Ayyar. 
IN 8, A. No. 329 or 1926. 

T. A. K. MOHIDEEN PIOHAI 
TARAGANAR-—PLAINTIFF —APPELLANT 
versus 
TINNEVELLY MILLS COMPANY, Lro., 
AMBASAMUDRAM, THOUJH ITs AGENTS 
À.aNp F. HARVEY TAg GA iTs AUTHORISED 
AGANT WILLIAM ROSS AND OTHERS— 
DgrBNDANTS — RBsPOND«NTS., 

Companies Act (VII of 1918), s. $8 —Civil Procedure 
Code (Act V of 19081, O. XXI, rr. 79, 80— Purchase 
in Court sale of shares in Company—Refusal of 
Company to register—Remedy of party—Suit for 
rectification of register, whether barred—Transfer and 
transmission of shares, distinction between —Endorse- 
ment of Judge, whether necessary on transfer—Scope 
of the rule. n 

Where the Directors of a Oompany under the 
Companies Act refuse to register a transfer of 
shares, ina simple case where an immediate rectifi- 
cation of the register is essential, a petition under 
8. 38 of the Companies Act for rectification would be 
& proper remedy. But where the case is at all com- 

licated, & separate suit must be brought and is per- 
eotly competent. (p. 226, col. 2.] 

Ramesh Chandra Mutter v. Joginà Mohan Chatterji 
(2), followed. 

Ona purchase in Oourt sale of the shares ofa 
shareholder in execution of a decree against him, 
the purchase and its confirmation have the effect of 
transferring the shares to the purchaser and the 
obligation lies on the Oompany to register the 
Shares inthe name of the transferee in the absence 
of some provision in the memorandum or Articles 
of Association which has the effect of denying such 
tights tothe transferee or giving the right to the 
Oompany to refuse to register the shares either in 
their "E NE or in certain given circumstances, [p. 
227, col | 

Weston's case (3), referred to. 

A purchase of shares in Oourt sale is nota trans- 
fer but a transmission of shares within the meanin 
of the Articles of Association of a Oompany an 
where different rulas are laid down therein as to 
trausfer and transmission of shares the rules relat- 
ing to transfer do not apply aad the Company would 
be bound to rectify the register ef shareholders on 
ths production ofthe sale certificate and the sale 
papara without requiring any further endorsement by 
tha Qourt or production of any Letters of Administra- 
tion. (p.228, col 1; p 232, col. 2.] 


Tho procedure provided in O. XXT, r. 80, Oivil Pros 
cedura Oqde, of transfor by the Court itself applies 
galv where the exe tion of the doenment orethe en- 
gordement of a party in whoga name tho share is stand. 
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ing is required to transfer such share, In cases like the 
above where no such endorsement is required by the 

arty, no further formality is required of the Judge, 
E 231, coL 2; p. 232, col. 1.] 

Nagabhushanam v. Ramachandra Rao 
Manilal Brijlal Shah v. Gordon Spinning & 
facturing Co , Ltd. (1), referred to. 

Per Srinivasa Ayyangar, J —The scope of the 
Companies Act is merely regulative and itis con- 
cerned only with making provisions in respect of 
rights and obligations which would have existed 
apart from the Act. In all such cases the true 
principle is that though remedies are provided in the 
enactment, the general right of suit cannot be con- 
sidered as taken away merely by reason of such 
provision and except by express enactment. [p. 226, 
col 2, 

Per Ananthakrishna Ayyar, J.—Prima facie, shares 
of a member in a Company are transferable like any 
other moveable property. The general right to 
transfer shares exists and the onus is on those who 


(4) and 
Manu- 


` set up any limitations to the exercise of such right 


of showing the existence of the restrictions relied on 
by them. [p 235, col. 1] 

Transfer and transmission of shares are two quite 
different matters, transfer being by the voluntary 
act of parties, transmission by operation of law. [p. 
235, col 2.] 


Second appeals against the deorees of the 
District Court, Tinnevelly, in A 8. Nos. 68 
and 69 of 1925, preferred against those 
of the Court of the District Munsif, 
Ambasamudram, in O.8. Nos. 60 and 61 
of 1923 respectively. 

Messrs. S. T Srinivasagopalachariar and 
S Varadachariar, for the Appellant. 

Messrs. A. Krishnaswami Aiyar and T. M. 
Ramaswami Aiyar, for the Respondents. 


JUDGMENT. 

Srinivasa Ayyangar, J.—Of con- 
siderable „difficulty is the question raised 
and discussed in these appeals. It relates 
to the claim of the plaintiff-appellant to 
require the lst defendant Company, a Qom- 
pany registered under the Indian Com- 
panies Act to register in his name 
certain shares purchased by him at a sale 
held by Court in execution of a decree 
and subsequently confirmed. 

We must take it forthe purpose of these 
appeals that the Company has refused to 
register and the first question that arises 
for determination in that connection is 
whether the plainfiff is entitled to seek to 
enforee his rights By suit. The contention of 
the learned Vukil for the respondents with 
regard to thia matter wasthat the Indian 
Oompaniea Actis really in the form of a 
complete Code dealing with all the mattera 
relating to Companies and that, therefore, 
if such enactment has provided a special 
remedy for the claim in question, then it 


is open te the aggrieved party .to «agek 
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to enforce the remedy only by such special 
procedure, and not by separate suit. The 
principle would undoubtedly appear to be 
that if the new enactment is such that 
certain new rights unknown previously to 
law arecreated by the new Statute and 
certain remedies are provided for the 
infringement of such rights, it must 
logically follow that it was the clear inten- 
tion of the Legislature that such remedies 
should be enforced only in the manner 
and by following the procedure, indicated, 
No doubt, it is open to the Legislature 
even in other cases to take away any sub- 
sisting general right of suit and provide 
a special remedy instead, but it must 
be doneby express provision and such 
a general right is incapable of being taken 
away merely by implication. 

The argument of Mr. Alladi Krishna- 
swami Aiyar, the learned Vakil for the re- 
spondents, with refererce to this questicn 
was that 8. 38. of the Indian Companies 
Act provides for an application for recti- 
fieation of the register of shares when- 
ever the name of any person is fraudulently 
or without sufficient cause entered in or 
omitted from the register. It does, no doubt, 
appear that the expression "omitted with- 
out sufficient cause" in this section has 
received a wide and liberal construction 
from some learned Judges bothin India 
and in England. At the same time, how- 
ever, the observation is open to be made 
that the expression “omission” may be 
inapt to cover cases of refusal to register 
more especially when the Legisihture has 
been quite familiar with such use of the 
words in juxtaposition as "omit" or 
"refuse," : 


The contention of the respondents receives 
undoubtedly further support from the fact 
that provision is made inthe proviso to 
that section for the Oourt directing an 
issue to be tried. In the case of Manilal 
Brijlal Shah v. Gordon Spinning & Manu- 
facuring Co. Lid. (1) the relief claim- 
ed was much the same gs in this case and 
jncircumstances very similar, and a 
petition under s. 38 of the Oompanies 
Act was apparently regarded as not only 
competent but proper. But there are, how- 
ever, the observations in the case of 
Ramesh Chandra Mitte» v. Jogini Mohan 
Chatterji (2) of Mukerjee, J., to the effect 


1) 37 Ind, Cas, 686; 41 B. 76; 18 Bom, L, R. 082, 
fa «80 Ind. Oas, 946; 47 C, 901, 
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that “itis now well settled that, although 
persons are not entitled to an order ex 
debito justitie, the jurisdiction under s. 38 
is unlimited, with a discretion in the 
Oourt in the circumstances of each case." 
The learned Judge goes on to observe that 
"in 8 simple case where an immediate 
rectification is essential, it may be desir- 
able to apply under that section; but if 
the case is at all complicated, an action 
should be brought.” | respectfully agree 
entirely with those observations, If the 
principle is that the provisions contained 
in and ihe procedure prescribed by a 
certain enactment are exhaustive and it 
should not be open to parties toseek for 
such reliefs in regular actions only in cases 
where the enactment can be said to create 
entirely a new sphere of rights and obliga- 
tions, it becomes important to discuss 
the question in this case whether the 
Indian Companies Act must, having re- 
gard toits true nature, be regarded as 
an Act creating such a new sphere or 
as merely legislating for, or regulating, 
certain rights recognised under the com- 
mon law. It seems to me that the true 
and correct view would beto regard it 
only asofthe latter kind. 
By the terms of s. 4 the Act declares 
as illegal any association or partnership 
consisting of more than ten persons form- 
ed for the business of banking and 
any company, association or partnership 
of more than twenty persons formed for 
the purpose of carrying on any other busi- 
ness. It is clear that the scope of the 
Act is merely regulative and it is con- 
cerned only with making provisions in 
respect of rights and obligations which 
would have existed apart from the Act, 
In all such oases the true principle ig 
that though remedies are provided in the 
enactment, the general right of suit can- 
not be considered as taken away merely 
by reason of such provision and except 
by express enactment. The objection, 
therefore, thatthe appellant-plaintiff had 
no right of suit must be overraled. 
Apart from this objection of a pre- 
liminary nature, two contentions were 
advanced on behalf of the respondent 
Oompany to show that the plaintiff was 
not entitled totherelief prayed for, to an 
order for the registration of the shares, But 
before dealing with those objections if 
may be useful to aee how Mr. Varadachariar 
the ldarned ¿Vakil for the appellant pul 
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forward his case. Buch shares in & Com- 
pany, although the Oompany may be re- 
gistered under the Act, are,in the sye of 
the law, merely shares in a partnership. 
No doubt, thelegal interest is evidenced 
by a document, the share certificate. Such 
an interest, therefore, is property in the 
eye of the law and is transferable. Rules 79 
and 80 of O. XXI of the Civil Procedure 
Oode clearly indicate that such shares 
can be the subject of Court sale and 
delivery of possession. It, therefore, 
follows that on such transfer of shares 
baing legally effected, the obligation lies 
on the Oompany to register the shares 
in the name of the transferee unless 
the Company can suesessfully point to 
Bome provision in the Memorandum or 
Articles of Association which has the 
effect of denying such tights to the 
trausferee or giving the right to the 
Company to refuse to register the shares 
either in their disoretion or in certain given 
circumstances, 

Toe learned Vakil for the appellant 
referred in support of this contention to 
Weston's case (3). Sir W. Page Wood, 
L. J., says in that case as follows: “L 
Was, therefore, greatly surprised at the 
argument which has been addressed to 
us to day, namely, that unless there is 
Bomething in the articles which makes 
the shares transferable, they are not trans- 
ferable at all, except by a resolution of 
& general meeting, Iapprehend the shares 
are transferable by virtue of the Statute, 
and that the province of the articles is to 
oint out the mode in whick they shall 
bs transferred, and the limitations (if 
any) to which a shareholder shall be sub- 
jected before he can transfer.” 

Agiin at page 28* that Lord Justice 
observes as follows: 

“It would be a very serious thing for 
the shareholders in one of these Oom- 
panies to be told that their shares, the 
whole value of which consists in their 
being marketable and passing freely from 
hand to hand, are to be subject to a 
clause of restriction which they do not 
find in the articles, And ł mayadd that 
if we wereto hold that such powers were 
vested in the Directors, it would bea 
very serious thing for them, and would 
impose upon them much more onerous 


(3) (1869) 4 Oh. A. 20; 38 L. J. Ch. 49; 19 L. T. 3373 
17 W. R. 02. : ki 
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duties than any which are really imposed 
upon thém by this clause.” 

The Court of Appeal in that case held 
that the Directors of a Oompany have no 
discretionary power, independently of 
powers expressly given to them by the 
Articles of Association, to refuse to register 
a transfer which has been made bona fide, 

The decision of Kumaraswami Saitriar and 
Devadoss, JJ , in the case of Nagabhushanam 
v. Ramachandra Rao (4) really proceeded 
on the same basis and it is clear authority 
for the proposition thatin the absence of 
anything in the Articles of Association for- 
bidding the same a sale by Court of shares 
held bya member has the effect of transferring 
the shares to the purchaser. The argument, 
therefore, of Mr. Varadachariar is correct, 
that, if the contention should be thaton a 
sale by the Oourt the shares do not pass 
to the purchaser, the burden is on those 
who put forward such contention to establish 
the same by reference to some provisions in 
the Memorandum or Articles of Association 
of the Company. 

As already observed, the contention of Mr, 
Alladi Krishnaswami Aiyar, with regard to 
this matter, was two-fold: The first was 
that on a sale by the Oourt, what takes 
place isa mere transfer of the shares and 
that under Art. 20 itis provided that the 
shares in the Company shall be transferred 
by endorsement on the certificate in such 
form as shall from time to time be ap- 
proved by the Managers, that Art. 23 pro- 
vides that the Company may, without 
assigning any reason therefor, decline to 
register any transfer of shares and that 
cl (c) of Art. 26 also gives the Oompany 
the power by a resolution passed at the 
general meeting to decline to register any 
transfer without assigning or being bound 
to assign any reason for such refusal. In 
view of the principles relating to the trans- 
fer of shares already adverted to, it follows 
that,ifa sale by a Oourtof Lawis a 
transfer ofa share within the meaning of 
the Articles of Association as contended for 
bythe respondentg, it mustbe held that 
there thas been no such transfer and that 
the defendant Company would be entitled 
to refuse to register the shares. 

To begin with, it must be pointed out 
that the expression “transfer” by itself is not 
altogether appropriate to indicate a sale 


(4) 70 Ind. Cas. 659; 45 M. 537; 15 L. W. 470; 30 M, 
L. T,931; 42 M. L. J, 449; (1092) M, W, N, 331, A. J, 
R. 1033 Mad. #41, Mi . 
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in invitum by the Court. No doubt, the 
expression “transfer” has been used in 
such collocationsas “‘transfers by operation 
oflaw",but atthe same time the expres- 
sion “transfer” is undoubtedly more ap- 
propriate to indicate what is effected or 
brought about by the will of the person in 
whom the property is vested, a3 in the 
Transfer of Property Act. 

Apartfrom that, the Articles of Associa- 
tion beginning with Art. 28 are headed as 
“shares transmission” as contrasted with 


"shares transfer” which is the heading 
givento Arts. 19 to 27. The expression 
“transmission” is undoubtedly more ap- 


ropriate than the word "transfer", for 
indicating assignments affected by some 
agency other than the transferor, and one 
has only tolook at the terms and pro- 
visions of Arts. 28 to 30 to find out that 
such is really the case. Articles 19 to 27 
obviously deal only with transfera of shares 
by the shareholders and Arte. 28 to 30 with 
assignments brought about by other agen- 
cies. Having regard to this contradis- 
tinction, not-only indicated but laid down 
by the Articles, itis impossible to ac- 
cept the contention that the assignment 
resulting on the sale by the Court 
should be regarded as falling under the 
expression “transfer of shares” in the 
Articles of Association. Articles 20 to 27, 
therefore, have no bearing whatever on the 
point. If none of the said articles apply, 
it follows that no provision therein con- 
tained with regard to the discretion of the 
Company to register the shares is available 
asa ground of refusal in the case under 
consideration. It follows also that no other 
formalities required by any of the said 
articles can be insisted on. 

The next argument of the learned Vakil 
for the respondents and infact the argu- 
ment that gave me most trouble was the 
one based on Art. 28, That article is the 
firat under the heading of "shares trans- 
mission". Mr. Alladi Krishnaswami Aiyar 
eontended that as that. article applied to 
cases of transmission of sharesand as it is 
provided in that article that theexécutors 
or administrators of a deceased member 
ghall bethe only members recognised by 
the Oompany as having any title to the 
shares of such member,the plaintiff was 
not entitled to require the Company to 
register the shares in his name unless 
gad until he pro luces Lattera of Administra- 
tion’ to- the estate of the sdeceased or 
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establishes his rights as executor ofthe 
last Will and testament of the deceased 
member. 

Mr. Varadachariar at one stage put 

forward the contention that Art. 29 provided 
for the case of any person becoming entitled 
to shares in any other way than by trenrfer 
and that, therefore, the plaintiff ag being a 
person who claimed to have become 
entitled to the shares other than by a 
transfer inter vivos was a person clearly 
entitled to have his name registered on 
furnishing satisfactory evidence of his 
title. But Art. 29, as was pointed out by 
Mr. Alladi Krishnaswami Aiyar indicates 
merely the procedure to be followed in 
certain cases and that cannot be construed 
as overriding another and previous article, 
namely, Art. 28. 
' Btated in brief, the contention of the 
let defendant-respondent with regard to 
this aspect of the case wasas follows: 
Article 28 makes a provision in respect of 
shares registered in the Companyin tke 
name of a person whois since deceased. 
That is this case, Therefore the shares, in 
question are the shares of such member, 
thatis to say, the shares of a deceased 
member, and, therefore, in respect of the 
shares ofa deceased member Art.:8 prc- 
vides that executers and administrators of 
a deceased member shall be theonly persons 
recognised by the Company as having any 
title tosuch shares. 

At firstsight I was myself inclined to 
think that there was considerable force 
in such an argument, especially having 
regard to the very curious wording of 
Art. 28. 

I, however, felt impelled to examine the 
wording ofthe article more carefully be- 
cause it appeared to me that the conten- 
tion, if accepted, would lead frequently to 
absurd and even monstrous results. My 
disinclination to accept the contention 
without further examination was streng- 
thened when I found that the terms of 
Art. 28 are really copied from the general 
articles as set out in the Schedule to the 
Companies Act itself which again are taken 
almost verbatim from the forms in the 
English Act, 

I may pause here and refer to what I 
have alluded to as to the absurd and 
monstrous results that would follow on 
such a contention and wide cofigtruetion 
of the article being upheld, Such & wide 
construction aa that contended for, would 
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&poly ths article to all oases of shares 
found registerei in ths namesof persons 
decaase1 at the time whea the quastion 
aris93, Supposing the shareholder tranafers 
tha sharss in. his lifetins and even divers 
then over to his traasferae, but the 
transferes does not get his nama registered 
aad in the msaa:ims the original share 
holder dies, then ascorling to ths wide 
constructions coatended for there is no 
reason why such transferee should not be 
required, having regard to the terma of 
the article, to establish his title as executor 
or administrator of the deceased, Again 
even ifthe original registered shareholder 
should become an insolvent, and his shares 
vested in the Official Assigaee and the in- 
solvent shareholder should die thereafter, 
this article would prevent the Ofcial 
Assigase from succassfully claiming any 
title in respect of the shares. Again if 
a sale of the shares by the Oourt should 
taka place daring the lifetime of the 
Shareholder himself and the shareholder 
should die thereafter, but before the trans- 
faree is registered, the same result may 
follow. It is diffioult to believe- that the 
Lagisiature itself by framing a provision 
in that way intended to produce such 
absurd results. It was on these considera- 
tions I was prompted to examine more 
carafully into the wording of that article. 

Taere are three matters to be considered 
with regard to the provisions in Art. 28. 
It frst- statea that no one shall bs re- 
cogaised, and the provision is "as having 
any title t5 the shares of a decsased 
m2mber” and the conclading direction 
is “other than his executor or ai- 
miaistrator." As the rule speaks of a 
deceased memberand as the rale is clearly 
inapplicable to a case where som»body's 
nama has been substituted asthe share- 
holder in the place of the deceased member, 
it follows that the rale is applicable 
only to a stage at which the registerel 
member is dead and no one has been 
substituted as member in his plase in the 
register. Tas expression "shares of a deceas- 
el member" would not properly bs appli- 
cabla to a cass wherethe name of sons- 
body else has already been aubstituted. 
Two construetioas of this article seem to 
me to ba possihle—oas avery wide cm- 
struction and tne other a conparasively 
narrow ene. Tas wider constraction would 
be to refuse to recognise ‘any person as 
having any title to any shares if it should 
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only happen that the shares stand register» 
ed in the Company in the name of a 
deceased person. The narrow construction 
would be that the rule prevents only the 
recognition by the Company as the legal 
representatives of a deceased member of 
any person other than the executor or 
administrator of the deceased member. 

The contention of Mr. Alladi Krishna- 
Bwami Aiyar. was undoubtedly for the 
adoption of the wider construction. If that 
contention should be accepted it would, 
no doubt, follow in this case that the plaint- 
iff should be excluded by therule, The 
question then is, which of the two construc- 
tions is correct and proper. Article 30 in 
the Oompany's Articles of Association re- 
cognises that even before the executor or 
administrator registers himself, he may 
validly transfer the shares held by the 
deceased to some other person and 
that other person may properly register 
himself, because there is a provision that in 
the absence of such registration the 
Oompany will have the authority to sell 
and dispose of the shares, Having regard 
to the terms sof the Arts 28, 29 and 30 it 
would seem to follow that an executor or 
administrator can only do one of two 
things, either register himself asa member 
or „else if he does not wish to register 
himself, to transfer the shares to the other 
peraons, Nuch a transfer is recognised as 
valid. Ifsuch g transferee should apply 
to be ragistered then the implication in the 
rules ssefns to be clear that hs will be 


‘entitled to have his name so registered. 


Bat if the expression "sMares of a deceased 
member" should be read as meaning shareg 
standingin the register in the nameof a 
member since deceased, then literally 
construed it would follow that if the person 
who applies to be registered in respect of 
such shares is not the executor or adminis- 
trator, but only some transferee from him, 
then the applicant for transfer cannot ba 
recognised by the Oompany, because the 
oaly person undef the rale that can be 
recoggised is the executor or.the adminis- 
trator, But such could not possibly have 
been the iatention of the article; it is, there- 
fore, necessary to examine the language 
of the article further to arrive at the proper 
coastra tion thereof Tne word used in 
the article is "recoguised." Racogaised for 
what purpose is the question. The article 
speaks of „persons being recognised as 
having any title to the shares of a deceased 
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member, Any title to the shares of a 
deceased member can only be on the 
footing thatthe deceased member had the 
property in the shares athis death, as 
otherwise they could not be theshares of a 
deceased member. A title to the said 
shares can be set up on the ground of a per- 
son having succeeded thereto ton the death 
of the deceased member, succeeded either 
on intestacy or under his Will. Therefore, 
it is clear that when the article speaks of 
persons claiming title to the shares of a 
deceased member it could only be referring 
to persons who claim to have succeeded to 
the shares on the death of a deceased 
member. It is for this purpose that the 
article provides thatin the case of persons 
claiming to have succeeded to the shares 
of a member on his death the only person 
recognised by the Company shall be exe- 
cutors or administrators. Undoubtedly 
the executor and the administrator are 
persons who claim title on the ground of 
the interest and property of the deceased 
member having become vested in them. 
It follows from this that the intention of 
the rule was clearly to provide for only the 
executors and administrators being recog- 
nised among the personsthat may claim to 
have succeeded to the shares of a deceased 
member at his death. 

From this it, therefore, naturally and 
necessarily follows that if the question 
is not of having acquired the right 
to the shares on the death of a deceased 
member and if the question eis not one 
of succession tothe deceased member, then 
the rule has no application. No doubt 
when the rule speaks of being recognised, 
it must be for all purposesappropriate to 
the particular stage and as that stage 
obviously is after the death ofthe deceased 
member and before the name of some 
other as member is substituted in the 
‘register, it follows that for all such pur- 
poses as receiving dividends, paying calls, 
right to have registered right to transfer 
‘and so on, the only persons recognised as 
persons entitled to the shares in succession 
to the deceased member should be the 
executors or administrators Such a clause 
would undoubtedly exclude a mere heir-at- 
law without Letters of Administration, a 
person claiming as surviving co-parcener, 
a legatee of the shares and so on. Thus 
the rule has» application only for the 
determination of the question, who should 
be recognised as the legal representatives 
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of the deceased member? But, however, 
when the claim is not asa legal representa- 
tiveand is not on the groundof having 
succeeded totheshares on the death ofa 
deceased member, the rule cannot possibly 
apply. As already pointed out, any other 
construction of the article, especially such 
a construction as hasbeen contended for 
on behalf of the respondent Company, 
would lead to many absurd and altogether 
unexpected results. Many further instanc- 
esof such absurd and unexpected results 
could be multiplied but I shall refer only 
to two more. 

Let us suppose that the deceased member 
during bis lifetime duly assigned and 
endorsed the shares and delivered them 
over toa transferee of his, Then, can it 
be contended that simply because the 
transferor died and, therefore, the shares 
may in one sense be said to be the sharcs 
of a deceased member, the transferee of the 
shares should either obtain Lettera of 
Administration to the estate of the deceased 
or get- Probate or else must forego the 
shares and lose them? It is also difficult 
to understand how such an endorsee or 
transferee can either get Probate or Letters 
of Administration. 

Let us take again thecase of a Receiver 
appointed by the Court in respect of the 
shares. Ifthe member in whose name the 
sbares stood should die, and the article 
should beconstrued in the manner con- 
tended for, it must follow that the Receiver 
cannot get himself recognised as entitled to 
deal with the shares or get evenany divi- 
dends payal le in respect thereof. It seems 
to me that there ia no obligation on a Court 
of Law so as to construe a clause as would 
lead to a clear absurdity which could not 
possibly be regarded as contemplated by 
the legislating authority or agency. Onthe 
other hand, that construction alone should 
be adopted which is in consonance with 
commonsense which does not lead to 
absurd results or enormous practical 
difficulties. 

In the present case there were three shares 
‘Nos 207, 2Usand 473% held by the deceas- 
ed P. O. Nablasivam Pillai in thé Ist 
defendant Company which were duly sold 
by the Court in execution of a decree 
obtained against the estate of the said 
Nillasivam Pillai in the hauds of his legal 
representatives, and the plaintiff .became 
the purchaser of the shares at the Oourt 
auction, obtained a sale certificate and also 
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obtained a dellvery order issued by the Court 
on the 27th July, 1920. It would thus be 
Seen that the plaintiff's title in respect of 
the shares is not as the legal representa- 
tive of the decaased member and is not on 
the ground of having succeeded to the 
shares on the death of the deceased 
member, Therefore therule about execu- 
tors and administrators cannot possibly 
apply. Ifthat article does not apply, the 
article that would apply is Art. 28. It is 
88 follows:— 

“Any parent or guardian of any infant 
member, or any committee of a lunatic 
member,orany person becoming entitled 
io shares in consequence of the death, 
bankruptoy, or liquidation of any member, 
or of the marriage of any female member or 
in any other way than by transfer, shall 
upon procuring such evidence that he 
sustains the character in respect of which 
he proposes to act underthe clause, or of his 
title as the Company thinks sufficient, be 
forthwith entitled, subject to the provisions 
herein contained, to be registered, as a 
member in respect of such shares, or may, 
subject to the regulations asto transfers 
hereinbefore contained, transfer the same 
to some other person". This article, there- 
fore, refers to the case of any person becom- 
ing entitled to shares in any other way than 
by trausfer. 

I have already referred to the distinction 
between transfer and transmission of 
shares. As the claim of the plaintiff is 
on the ground ofhis having purchased it at 
a Oourt sale, he does not claim by transfer, 
and as none of the other cases specifically 
provided for in Art, 29 applies, it must be 
regarded asaclaim in any other way than 
by transfer. The provision in Art, 23 with 
regard to it is that the person should 
procuresuch evidence that he sustains 
the character in respect of which he pro- 
poses to act under the olause or of his 
title as the Company thinks sufficient, and 
if he does 8o, he should  ferthwith be 
entitled to be regarded as a member in 
respect of suchshares or may be entitled 
to transfer the shares himself in his turn, 
Now, what isthe proofof the title that a 
plaintiff in respect of & case asthis should 
give? Undoubtedly only the sale certifi- 
cate and the order for delivery. In the 
case of a sale by a Court the sale certifi- 
cate is the instrument by which the 
property is transmitted. There is no 
question on the correspondence in this 
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case of the Company not having regarded 
the proof of title as sufficient, The 
defence of the Oompany in the suit is 
only to the effect thatin the absence of an 
actual transfer of the shares either by 
the deceased or even by the Oourt the 
plsintiff can haveno right to the shares 
and thatin any case the Ist defendant 
Company has a discretion to refuse to 
recognise any transfer of the share. 

This last contention is based on 
Art. 23 of the Oompany which is as fol- 
lows: | 

“The Company may, without assigning 
any reason, therefor, decline to register 
any transfer ofshares or to register any 
person as & member under cl. 28 in re- 
spect of shares upon which the Company 
has a lien by virtue of cl. 36 hereof." 

There is also the sub-cl. (c) of Art. 
26 which is as followa :— 

“The Company, may by a resolution pass- 
ed ata general meeting, decline to register 
any transfer without assigning or being 
Hale to assign any reason for such ree 

usal, 


But all these provisions relate only to 
transfer of shares, Of course, if it is a ques- 
tion of mere transfer of shares, no doubt it 
may be required that the transfer should be 
effected by endorsement on the share certi- 
ficate as provided in Art. 20 and after con- 
forming to the other provisions in the 
other articles under the heading. But as 
there is in this case no question of the 
transfer of the shares and as already shown, 
the claim of the plaintif is only on the 
ground of transmission of shares, there ig 
no force or substance in all such eonten- 
tions. 


One other contention of the learned Vakil 
for the respondents it would be convenient 
torefer to at this stage. It was argued 
that r. 80 of O. XXI, Civil Procedure Oode, 
provides for a share ina Company being 
transferred bya Judge and that, therefore, 
as in this case the plaintiff has not obtained 
the transfer to him’of the shares duly exe- 
cuted by the Judge or other officer of the 
Oourt, until and unless that is done, the 
plaintiff cannot claim to have bectme en- 
titled to the shares. .Rule 80, no doubt, pro- 
vides the procedure to be followed ; but the 
opening words of that rule clearly show 
that it is only where the exeeution of the 
document or the endorsement of a party in 
whose name the share is standingis requir- 
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ed to transfer such share, the procedure 
indicated need be followed. It is a rule 
which prescribes the procedure when what 
is required or when what is decreed or 
ordered is the transfer of the share. It is 
not a rule which makes it obligatory. that 
anything should be done. Itis in a real 
sense only permissive because the expres- 
sion used is “ that the Judge may " and the 
whole rule is to the effect that if a particu- 
lar result is desired, the procedure pre- 
scribed should be followed. For instance, 
there may be a suit for specific performances 
of an agreement to sell certain shares ina 
Company, and if the judgment-debtor does 
not carry out the decree by transferring the 
shares himself, this rule prescribes the 
procedure to be followed. 

Again this rule could apply only where 
the endorsement of the party is required 
to transfer the share; but ifit is nota 

uestion of the transfer of the share at all, 
that is to say, of the Court doing that which 
the party was bound to do, then there can 
be no question of any endorsement by the 
Judge being necessary. In this connection 
we may also consider the provisions of r. 79 
of the same Order. In cl.3 itis provided 
that where the property sold is a share in a 
.corporation the delivery thereof shall be 
made by a written orderof the Court pro- 
hibiting the person in whose name the 
Bhare may be standing from making any 
transfer of the share to any person except 
the purchaser or receiving payment of or 
making any dividend thereon and the Mana- 
ger, Secretary or other proper officer of the 
corporation from pérmitting such transfer 
or from making any such payment to any 
person except the purchaser. 

It is significant that this rule speaks of 
the issue of such a written prohibitory order 
as conatituting the delivery of the shares, 
It is also significant that under cl. 2 of r. 77 
of the same Order, on payment of the pur- 
chase-money by the purchaser and the 
grant of a receipt therefor by the person 
holding the auction it ig” provided that the 
sale shall became absolute. There is, there- 
fore, no force in this contention also. 

I may in this connection-refer to the case 
of Munilal Brijlal Shah v. Gordon Spinning 
and Manufacturing Co. Lid. (1) where the 
learned Judges appear to have held that the 
purchaser of a share at a Court sale was in the 
same position as a transferee from a share- 
holder and that, therefore, his right to have 


id registered as a member was 


MOHIDBEN PIOHAI P, TINNAVELLY MILLS CO, LD, 


111 L O. 1928 


subject to the discretion given to the Direo- 
tora to refuse to register any transfers. It 
is possible to doubt the correctness of that 
decision. Further haviug regard to the 
observations of Sir William Page Wood, J., 
referred to above the very point of view 
from which the question was considered by 
the learned Judges would appear to be 
open to question. But for the .purposes of 
the present case it 1a sufficient to observe 
that it does not appear that there was in 
the Articles of Association of the Company 
in that case any such contradistinction 
between transfer and transmission of shares 
as there is in the articles before ua. 

In the case of Nagabhushanam v. Rama- 
chandra Rao (4) Kumaraswami Sastriar, J., 
in delivering the leading judgment ob- 
serves that in the case of sales by Oourt 
where the saleis confirmed and the order 
is issued under sub-cl. 3 of r. 79, of O. XXT, 
Civil Procedure Code, no further steps are 
required to be taken. No doubt in that 
ease the learned Judge appears to have 
been of the opinion that there might still 
be a discretionin the Company to signify or 
withhold its assent to the registration of 
the purchaser in the Company's books, 
Bat there no queetion arose with regard to it 
aud any observation, therefore, of the learned 
Judge with regard to that matter must 
be regarded as mere obiter dictum. 

Farther, it does not appear from the 
report of the case whether the Articles of 
Association of the Company in question 
were at all similar to the Articles of Associa- 
tion with which we are concerned in this 
case, 

In the result, therefore, it is clear that ao 
far as the Procedure Code is concerned 
the plaintiff purchaser has completed his 
title to the sharesand that so far as the 
Company is concerned the plaintiff's title 
not being based on a transfer by or froma 
shareholder and being in its nature a 
transmission of shares in the language adopt- 
ed in the Articles of Association the rules. 
as tothe discretion of Directors or of the 
general body of shareholders to refuse to 
register cannot possibly apply 

Further, the plaintiff's title not being one 
on the footing of succession to the deceased 
member the provision 88 to the executors 
and administrators alone being recognized 
has no application. 

Both the lower Courts were, therefore, 
clearly wrongin the view taken by them on 
beth the points. 
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The appeals, therefore, muet be allowed 
and the decree of both the lower Oourts 
dismissing the plaintiff's action must be set 
aside. Instead there will bea decree in 
favour of the plaintiffs declaring their right 
tothe respective shares in question and 
directing the lat defendant Company to re- 
gister the shares in the names of the plaint- 
iffs. There should also be decrees in favour 
of the plaintiffs for the dividends in respect 
of the shares. The lower Oourts have not 
ascertained the amounts of the dividends 
payable. Ifthe partiesare uuable to agree 
as to this the matter will have to be re- 
manded tothe Courtof first instance for 
the purpose of ascertaining and decreeing 
the same. The costs of the plaintiffe-ap- 
pellants throughout will be paid by the 
respondents, 

The memoranda of objections were not 
pressed and are dismissed with costs. 

Ananthakrishna Aiyar, J.—The 
main question for decision in these cases 
is whether the plaintiffs are entitled to have 
the three shares registered in the name of 
the late Nallasivam Pillai (father of defend- 
anta Nos. 2,3 and 4) in the Tinnevelly 
Mills Company, Ltd , (lst defendant) trans- 
ferred and registered in their names in the 
books of the Company. 

Nallasivam Pillai owed money to Swami 
Iyer and others. On Nallasivam Pillai’s 
death, the creditoraiustituted suits against 
defendants Nos. 2, 3 and 4 the undivided 
sons of Nallasivam Pillai, and having ob- 
tained decrees, the decree holders brought 
to sale through Court the three shares held 
by Nallasivam Pillai, and Mohideen Pichai 
Tharaganar purchased them in Oourt auction 
and got delivery of theshares in the manner 
provided by O XXI, r. 79, Civil Procedure 
Code. On the strength of the Court sale 
certificate and delivery M.P. Tharaganar 
—the auction-purchaser—applied to ‘the 
Company for the grant to him of a share 
certificate for the three shares, and enclos- 
ed with the application the Court sale cer- 
tificate. When thecorrespondence between 
the auction-purchaser and the Company 
was going on, the 2nd defeudant the 
eldest son of Nallasivani Pillai sent a 
notice tothe Company intimating that he 
intended to take steps to have the decree 
obtained by the creditors set aside and 
requesting the Company not to recegaize 
the auction-purchaser as owner, or pay any 
dividends tohim,and warning tlfe Com- 
pany that he would hold the Company 
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liable for the loss that might accrue to him. 
The Company accordingly informed the 
auction- purchaser of the threatened troubles, 
stating that.no further action in the matter 
could be taken before theclaim of the sons 
of Nallasivam Pillai was settled. The 
auction-purchaser transferred one of the 
three shares to K. A. Sivagnanam Pillai. 
Two suits were instituted in the Court 
of the District Munsif of Ambasamudram 
O. B. Nv. 60 of 1923 by the auction-pur- 
chaser Mohideen Pichai Tharaganar in re- 
spect of two shares,and O. 8. No. 61 of 
1923 by Sivagnanam Pillai in respect of 
one share, the prayers in each suit being 
for a declaration that the plaintiff was entitl- 
ed to have the shares transferred: to him 
and the lst defendant directed to transfer 
the shares inthe name of the plaintiff; 
for the payment of past dividends, and 
also future dividends, as and when they 
accrue, and for grant of other appropriate 
relief. The Company (the Ist defendant 
pleaded, inter alia, that the plaintiffs ha 
not complied with the provisions of the 
Indian Companies Act in general and the 
Articles of Association in particular regard- 
ing transfer of shares, and consequently 
the plaintiffs were not entitled either to 
the registry of shares im their names or to 
the dividends appurtenant thereto. The 
Company also stated that in viewof the 
provisions investing the Directors with 
discretionary power to allow or refuse re- 
gistry of transfer of shares, the plaintiffs 
were not,entitled to the reliefs prayed for 
(para. 10 of the written statement); that 
“the conduct of the plaintiff in instituting 
this suit is not bona fide in that he has not 
proceeded: firstly, as required by law, with 
an application under O XXI, r. 80 against 
defendants Nos.2, 3 and 4; secondly, as 
required by law with a regular suit againat 
the defendants Nos. 2, 8 and 4 for execu- 
tion ofa document of transfer ; and third- 
ly, inthat he has impleaded defendants 
Nos. 2, 3 and 4 only as pro forma defend- 
ants without clajming any reliefs against 
them " (para. 31). Defendants Nos. 2, 3 
andé contended that they were minors 
daring the proceedings in Suit No. 391 of É 
1918 instituted against them by the credi- 
tors of their father, that they were not pro- 
perly represented by the Head Olerk of 
the Court who was appointed as their 
guardian ad litem, that the Court guardian 
was grossly and culpably negligent in not 
defending the suit properly and in not 
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Bafeguarding the interests of the minors 
in execution proceedings ; that the execu- 
tion proceedings were invalid, that the 
shares were sold for alow price, that the 
sale was irregular and that the plaintiffs 
were not entitled to have the shares trans- 
ferred in their names. : f 
Having regard to the contentions raised 
by the defendants several issues were 


framed. Issues Nos. 1 and 4 the most im- ' 


portant of them ran as follows :— ane 

1. " Whether the suit is not maintain- 
&ble in law.in view of the provisions of 
the Indian Companies Act and the Articles 
of Association ofthis Oompany and also 
for the reasons given in paras. 10 and 11 
of the written statement of the lst defend- 

4. "Whether the decree and execution 
proceedings in O. 8. No. 391 of 1919 are 
vitiated by misrepresentation and fraud 
and as such null and void for all or any 
of the reasons stated in the written state- 
ment of defendants Nos. 2 to 4?” 

It may be convenient to dispose of the 
contentions put forward by defendants Nos. 
2, 3 and 4 and raised by issue No. 4. Both 
the lower Courts agreed in holding that the 
said defendants had not even alleged that 
they had a good defence to the suit, nor 
let in any evidence to support the plea of 
the alleged gross negligence and fraud on 
the part of the Oourt guardian. They 
called no witnesses on their behalf and 
issue No.4 wasfound against defendants 
Nos. 2 to 4, e 

Both the lower Courts, however, dismiss- 
ed the suits on three main grounds: (1) 
Oertain fromalities had to be gone through 
by the purchaser, to wit, the presentation 
of a transfer application accompanied with 
such muniment of title which the Mana- 
ger might requires (2) the transfer had 
to be approved by the Oompany in a meet- 
ing ofthe Boardof Directors and that the 
Company had gotthe right to decline to 
register any transfer without assigning ; or 
being bound to assign, any reason for such 
refusal; and (3) plaintiffs were not entitl- 
ed to institute the suits without obtaiming 
“Fetters of Administration. 

Before considering the above three 
grounds of decision on which the lower 
Courts dismissed the suit, it is necessary to 
notice another contention putforward by the 
learned Vakil for the 1st respondent before 
us, namely, that the only remedy 
of thee plaintifíia was to  applyeto the 
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District Court under s. 3$ of the 
Indian Companies Act for rectification of 
the Oompany's register, that the District 
Court alone had jurisdiction, and that the 
present suits instituted in the District 
Munsif'Ss Oourt were unsustainable. The 
District Munsif overruled this contention, 
holding that “ the mere fact that an enact- 
ment gave asummary remedy in certain 
cases would not constitute a bar to a re- 
galar.suit. The case of Sree Mahant Kishora 
Dosajee v. Coimbatore Spinning and Weav- 
ing Co. (5) was a suit for rectification of 
the register. In Ramesh Chandra Mitter v. 
Jogint Mohan Chatterji (2) their Lordships 
observed that ifa case was complicated, 
an faction should bs brought.” The learned 
District Judge has not noticed this point 
in his judgment. I am clear that the 
District Munsif was right in his view re- 
garding the maintainability of the suits, 
ln Ramesh Chandra Mitter v. J ogint Mohan 
Chatterji (2) it was held by Mookerjee and 
Fletcher, JJ., that in a simple case where 
an immediate rectification is essential, it 
may be desirable to apply under the sec- 
tion, but if the case is at all complicated, an 
action should be brought. In Societe 
General de Paris v. Walker (6) Earl of 
Selborne held that “a transfer might 
indeed give alegalright of action against 
the Oompany if they, without just cause, 
refused to register it; it might also be a 
good foundation for an application to a 
competent Court to rectify the register.” 
In Halebury's Laws of England, Vol. 5, 
page 154,8. 251, it is mentioned as fol- 
lows:— 

“If, from its com plexity or otherwise, the 
Court thinks that any case could be more 
satisfactorily dealt with in an action, the 
Oourt without prejudice to the applicant's 
right to institute an action for rectification, 
will decline to makean order." 

There is nothing in the Indian Com- 
panies Act necessitating a contrary view. 
Thus it is clear that the transferee's remedy 
is not limited to making an application to 
the District Court under s. 38 of the 
Companies Act and that Tight of suit is 
open to him anf that the present suits 
before the District Munsif were maintain- 
able—more especially as complicated ques- 
tions are involved in the suits, and also 
because the contentions put forward by 
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defendants Nos, 2 to 4 with reference to the 
validity of the decree and execution pro- 
caedings in O., S. No. 341 of 1919 have to be 
fnally adjudicated in order to ascertain the 
exact rights of the parties, which could be 
done only in a regular suit. 

Inow proceed to consider grounds Nos. 
1 and 2 on which the lower Oourts 
based their decision. The  Tinnevelly 
Mills Company Limited is not a private 
Oompany as defined by s. 2, el. 13 of the 
Indian Companies Act VII of 1913. 
Prima facie shares of a member in a 
Company are transferable like any other 
moveable property. No doubt, it is open 
to the Oompany to prescribe the manner 
in which and the restrictions subject to 
which such shares could be transferred. 
The general right to transfer shares exists 
and the onus is on those who set up any 
limitations to the exercise of such right of 
showing the existence of the restrictions 
relied on by them. The decision in 
Weston's case (3) .is instructive on the 
point. Lord Romilly, Master of the Rolls, 
refused the application of the transferee 
of certain shares to have the register 
rectified by removing the transferor's name 
and placing the transferee's name on the 
register. On appeal Sir W. Page Wood, 
L. J. and Sir O. J. Selwyn, L. J. reversed the 
decision of the Masterof the Rollsand direct- 
ed the registers to bə rectified and the trans- 
feree recognised as the owner of the shares. 
In the courae of the judgment it was observ- 
ed at page 27* as follows:—“I apprehend 


the shares are transferable by virtue 
of the Statute, and that the province 
of the articles is to point out the 


mode in which they shall be transferred, 
and the limitations (if any) to which a 
shareholder shall be subjected before he 
can transfer, The only question, then, is, 
is there anything to restrain the exercise of 
this right of transfer in the present case ?... 
isa LL ink eerte ....bhe shares 
are at once transferable under the Statute, 
unless something is found to the 
contrary in the Articles of Associa- 
tion," See also Lindlar’s case, In re 
Discoverers Finance Corposation Ld. (7). The 
Indian Oompanies Act accordingly provides 
bys. 28, that the shares in a Oompany 
shall be transferable in manner provided 
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by the Articles of the Oompany. Under 
8.21 of the Act the Memorandum and 
Articles of Association of the Company shall 
be considered as covenants entered into on 
the part of each member, his heirs and 
legal representatives to observe all the 
provisions of the memorandum and of the 
articles subject to the provisions of the 
Act. To decide whether the contentions 
raised by the Oompany under the headings 
Nos. 1 and 2 aforesaid are valid or not, one 
has to see what exactly are the provisions 
contained in the Articles of Association of 
the Company with reference to this matter. 
Turning to Ex. I (the Articles of Associa- 
tion of the Company) we find that rules 
Nos. 19 to 27 are under the heading 
shares (transfer) and rules Nos. 28 
to 30 are under the heading shares 
(transmission). Thus rr. 20 to 23 on which 
the lower Oourts relied come under the 
heading transfer of shares. It was argued 
on behalf of the plaintiffs that rr. 20 to 23 
apply only tothe case of voluntary transfer 
by aetinter vivos and not to Court pur- 
chasers as the present. Both the lower 
Oourts overrule this contention of the 
plaintiff, the lower Appellate Court holding 
that the plaintiff's contention were conclud- 
ed by the cases reported in Manilal Brijlal 
Shah v. Gordon Spinning & Manufacturing 
Co, Ltd. (1) and Nagabhushanam v. Rama- 
chandra Rao (4) respectively. It seems to 
me that the lower Oourts were wrong in not 
keeping the. distinction between the 
transfer and transmission of shares, which 
are two quite different matters. Transfer is 
by the voluntary act of parties, whereas 
iranamission is by operation oflaw. The 
distinction is well pointed in the case of 
In re Bentham Mills Spinning Co., Ltd. (8) 
James, L. J. at page 904* observed as fol- 
lows:— 

"In Table A the word ‘transmission’ is put 
in in contradistinction to the word ‘trans- 
fer. One means a transfer by the act 
of the parties, the other means transmis- 
sion by devolution of law.” In thesame 
case Jessel, M R. said: “Under the title 
‘transfer of shares’ we find a different 
set of rules from those found under the 
title ‘transmission of shares’ Now 
there is neither a transferin this case nor 
a tiaosfer by a member for the member's 
own benefit; he did not transfer, but the 


(8) (1870) 11 Oh. D. 900; 48 E. J. Ch. 671; 41 L.T. 
10; 98 W. R. 26. ; 
Page of (1879) 11 Oh. D.C]Ed.] . * — — 
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operation of the Bankruptcy Laws and Table 
A gave a right to the trustee to call upon 
the Company to admit him asa member”. 
Therefore rr. 20 to23 and the other rales 
under the heading “transfer” do-not apply 
to the present case which is a case of Oourt 
sale. The decision in Manilal Brijlal Shah 
v. Gordon Spinning & Manufacturing Co., 
Ltd. (Y) and Nagabhushanam v. kamachandra 
Rao ta) relied on by the lower Oourts are 
not really against the view Lam inclined to 
take. In the case reported in Manilal 
Brijlal Shah v. Gordon Spinning & Manu- 
facturing Co. Lid.(1) it does not appear 
that there were two other sets of rules, one 
for transferaud the other for transmission 
of shares as we have here in the present 
case, The rules in the Bombay case 
evidently gave the Oompany liberty, with- 
out showing any cause, to refuse to transfer 
any shares (to get them entered) in the name 
of other persons. There being evidently in 
the Articles of Association of that Company 
only one set of rules, the Oourt held 
that the rules governed all cases of 
transfer, that is, transfer by operation 
of law also, The questionin Nagabhu- 
shanam v. Ramachandra Rao (4) was, 
which of two Company purchasers had 2 
better titləto the shares as an auction- 
purchaser of the shares or a transferee 
undera deed sigaed only by one of the 
parties where the rules required that 
transfer should be by deed executed by 
both the transferor and the transferee. 
The Company wasnot a party to the litiga- 
tion and the observation of the learned 
Judge that there was , a discretion in the 
Directors to recoguise or not purchasers in 
execution of decrees was only obiter. 
Farther it doesnot appear what exactly were 
the rules of that Company about the ‘trans- 
fer’ and ‘transmission’ of shares, I, there- 
fore think that the lower Oourts were not 
right in holding that rr. 201023 apply to 
resent ‘case. 

un eir to consider the last of the 
grounds on which the lower Courts based 
their decision dismissing the suits, 
namely, that the*plaintiffe had not obtained 
Lettere of Administration. The very 
first rule under the heading “transmission” 
of shares, famely, r. 28, runs as follows: 

“The executors or administrators of a 
deceased member shall be the only per- 
gong recognised by the Company as having 
any title to the shares of such member.” 
At first I thought that the lowe» Oourts 
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were right in their view about the necessity 
for Letters of Administration having re- 
gard to r. 28 and I was inclined to agree 
with the contentions of Mr .A. Krishna- 
Swami Aiyar, the learned Vakil for the 
lst respondent that otherwise Companies 
would' be put to the necessity of in- 
quiring into validity of conflicting claims 
put forward by different cluimants; but 
having given the matter further considera- 
tion, I have come to the conclusion that 
the lower Courts were wrong in this point 
also, Rules 29 and 30 also have to be read in 
this connection. Rule 29 says "Any parent 
or guardian of any infant member, or 
any committee of a lunatic member, or 
any person becoming entitled to shares in 
consequence of the death, bankruptcy... 
of any member or of the marriage of 
any female member, or in any other way 
than by transfer, shall upon procuring 
such evidence that he sustains the character 
in respect of which he proposes to act 
under the clause, or of his title, as the 
Company thinks sufficient, be forthwith 
entitled, subject to the provisions herein 
contained, to be registered, as a member 
in respect of such shares, or may, subject 
to the regulations as to transfers herein- 
before contained, transfer the same to 
some other person." In the first place itis 
only as long as the shares form part of 
the estate of the deceased that r..28 could 
be held to have operation. The moment 
the shares have validly passed out of the 
estate of the deceased and are no longer 
part of the assets belonging to the estate 
the obligation to takeout Letters of Adminis- 
tration ceases. The estate has no further 
title to the said shares and consequently 
the administrator could not haveany tille 
to thesame. It isonly when the shares 
remain part of the estate that the question 
of administration and the taking out of 
Letters of Administration in respect of 
the same could arise, Otherwise anomalous 
results would follow. In this case, having 
regard to the Court sale of these shares in 
execution of the decree in O. 8. No. 3931 
of 1919 to which the only persons in- 
terested—defendants Nos. 2, 3 and 4— were 
parties, and having regard to the finding of 
both the lower Courts in the present 
litigation that the decree in O 8 No, 391 
of 1919 and the Court sale in execution of 
that decree and purchase by the plaint- 
iff in Oeurt auction are all valid, and 
binding (on defendants Nos. 2, 3 and 4, it 
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seems to me that these shares have ceased 
to belong to the estate of the deceased 
Nallasivam Pillai and consequently no 
Letters of Administration would seem to 
be necessary in the circumstances of this 
case. Further, it was urged by Mr. 8. 
Varadachariar, the learned Vakil for the 
appellant, that there is no provision of law 
under which Letters of Administration could 
be applied for by a person in the position 
of thepresent plaintiff and that there is 
no provision under which Oourts could 
grant Letters of Administration in sucha 
case tothe plaintiff. The learned Vakil 
for the respondent Company was not able 
to satisfy us on this point by showing us 
any provision of law under which Letters 
of Administration could be granted to the 
plaintiff. If the appellant is right in this 
contention of his, then this is a sufficient 
answer to the defendants’ plea about the 
Letters of Administration. 

1t was also urged by the learned Vakil 
for the appellant that the plaintiffs 
had taken Succession Certificate in 
respect of the present shares. It was also 
mentioned to us thatin addition to taking 
delivery underO. XXI, r. 79, Civil Procedure 
Code, the plaintiffs had also applied to the 
Court for orders under O. XXI, r. 89, Civil 
Procedure Oode, and that the Executing 
Court had passed orders in favour of the 
plaintifis.under O. XXI, r., 30, vide the 
order of the District Munsif of Amba- 
samudram in B.A. No. 9023 of 1925in 
O.8. No. 391 of 1915, dated 15th January, 
1926. The last paragraphof the order is 
as follows :—''The judgment-debtors will 
execute a transfer within a week from 
this date, in default whereof the Court 
may have to execute the necessary trans- 
fer for them, The petition is adjourned 
to 25th January, 1926. The judgment- 
debtors will produce the share ‘certificates 
on or before that date.” No doubt the said 
order was made after the decision was 
passed by the lower Appellate Court in 
the present case, and before filing the 
present second appeals. The present 
defendants Nos. 2, 3 and4 who were the 
ea in Buit,No. 391 of 1919 
ave preferred O. R. P. No. 58 of 1928 to 
the High Court and that matter also is 
before us at present for fiual disposal. If 
we upheld the order of the learned District 
Munsif aforesaid dated 15ih January, 1926, 
the first objection raised by the Oompany 
jn para, ll of its written - statement 
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falls to the ground. As stated already 
the plaintiffs have obtained Succession 
certificate from the District Court, Tin- 
nevelly, in respect of these shares vide 
orders dated i9:h February, 1926, passed 
by the District Court, Tinnevelly in O. P. 
Nos. 109 of 1925 and 8 of 1:26 under 
which “the petitioners (present plaintiffs) 
were granted certificates to these sbares 
as from the date of the Oourt auction in 
which the right to them was acquired by the 
petitioners in O. P. No. 109 of 1925, namely, 
27th March, 1920. Here again the orders 
were passed on 19th Ferbruary, 1926, after 
the decision ofthe lowerAppellate Court and 
before the second appeals were filed. The 
sons of Nallasivam Pillai (present defend- 
ants Nos. 2,3 and 4) were parties to the 
said ordersas also the present Ist defend- 
ant (The Tinnevelly Mills and Co., Ltd.). The 
sons of Nallasivam Pillai have preferred 
Civil Miscellaneous Appeals Nos. 312 and 
313 of 1926 against the orders passed by the 
District Judge granting certificates to the 
plaintiffs in these suits in respect of these 
shares in question and they are also posted 
before us for final disposal, 


Having regard to what has been stated 
above, it seems to me that none of the 
grounds mentioned by the lower Oourta 
are sufficient to warrant the dismissal of 
the suits, 

I have not thought it necessary to con- 
sider in great detail the argument urged by 
the learned Vakil for the appellant that 
rr. 28, 29 and 30 should be read together; 
that rule gives &rignt to the Company to 
recognise executors and administrators in the 
first instance as persons having prima facie 
title to the shares of deceased members 
with a view to protect the rights of the 
Company by calling upon them to get 
their names registered in the books of 
the Company or to allow the shares to be 
sold, so that the Company may have better 
security for amounts that may be due 
to it. [Bombay Burmah Trading Corpo- 
ration Ltd. v. Rrederick York Smith (V), 
Buckley on Company Law, page 5 3] and 
that the rules do not shut but the considers 
ation by the Company of the rights of 
claimants who become entitled to shares in 
consequence of bankruptcy or liquiuation 
of any member or of the marriage of any 
female member or byany other way than 


(8) 18 B 1at p. 8; Z1 I. A, 139; 6 Sar. P, O, J, 4084 
10 Ind, Dea, (m A) 1 (P. G.) J bl 
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transfer, and that under Art. 29 the Com- 
pany is bound to consider evidence produced 
by such claimants in support of their claim 
to such shares; of course, ifthe Company 
had any reasonable doubt on the evidence 
produced before it under r. 29 about the 
elaims thus set up, that would be a differ- 
ent matter. In the present oase, the only 
objections raised by the Company were (1) 
objections under Arts. 23 to 28, which, as 
already observed, do not apply; and (2) ob- 
jection about the necessity of Letters of Ad- 
ministration which has been also dealt with 
by me already. The contentions raised by 
defendants Nos. 2, 3 and 4 which the Com- 
pany wanted to be settled before plaintiff's 
rights are considered have now been found 
to be absolutely untenable. The Munsif 
has noted in his judgment that the Oomp- 
any had in fact no personal objections to 
either of the plaintiffs and that it could not 
have had any such objections. 

I am, therefore, of opinion that the second 
appeals should be allowed, the decrees of 
both the lower Oourts reversed, and the 
plaintiff's suit decreed as prayed for as 
mentioned in the judgment of my learned 
brother. The Memorandum of Objections is 
dismissed with costs. The two miscel- 
laneous appeals and the civil revision peti- 
tions are dismissed but without costs. 

As the parties intimate that they are 
unable to agree as to the amount of the 
dividends, the matter will be remanded to 
the Court of first instance for the ascertain- 
ment of the dividends payable by the Ist de- 
fendant Company to the plaintiffs in the 
respective suits, As regards the interest 
vlaimed by the plaintiff on the dividends, 
in view of the nature of the contention 
raised, we are not satisfied that they should 
be granted any interest previous to the in- 
stitution of the suit. We, therefore, direct 
that the dividends that may be found to be 
payable to the plaintiffs in their respective 
suits shall carry interest at 6 per cent. per 
annum from the date of the institution of 
the suit, or euch later date on which the 
same may be found to be payable, till the 
date of the order of the Qourt of first in- 

«stance ascertaining the amount. Civit Re- 
vision Petition No. 58 of 1926, Civil Miscel- 
laneous Petition No. 619 of 1926 and QCivil 
Miscellaneous Appeals Nos. 312 and 313 
of 1926 are dismissed ds no orders are 
necessary, 

7, N, Y. 


Appeals allowed : 
Petitions digmissed, 
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ALLAHABAD HIGH COURT. 
First Olvit Appran No. 283 or 1925. 
May 15, 1928. 

Present :—Mr. Justice Sulaiman, Acting 
Ohief Justice, and Mr. Justice Weir. 
MUHAMMAD ZAFARYAB KHAN— 
DEFENDANT—APPBLLANT 
versus 
ABDUL RAZZAQ KHAN AND OTHERS— 
PLaInTi FF8—RESPONDENTS. 

Civil Procedure Code (Act V of 1008), s. 2—'Legal 
representative’, meaning of—Appeal—Death of party 
—Legal representative wmpleaded after notice—Sub- 
sequent plea that there are other heirs and appeal 
has abated, competency of—Agra Tenancy Act (IIT 
of 1926), s. 79, applicability of, to suit by heir of 

deceased tenant. 

Where an order is passed by a Court impleading 
a certain person as the legal repiesentative of & 
deceased appellant after notice to the respondents, it 
is not subsequently open to the respondents to 
urge that the appeal has abated on the ground that 
some of the other heirs ofthe deceased had not been 
brought on record. |p. 239, col 1. 

Under s. 2 of the Code of Civil Procedure ‘legal 
representative’ does not necessarily mean all the 
heirs under the personal law. [ibid] 

Section 79 of the Agra Tenancy Act applies only 
when a tenant has been ‘ejected’ otherwise than in 
accordance with the provisions of the Act and does 
not apply toa suit by an heir ofa deceased tenant, 
who was never in actual possession of his share and 
cannot accordingly be said to have been ejected or 
dispossessed. [p. 239, col. 2.] 


First appeal from a decree of ihe 
Subordinate Judge, Bulandshahr, dated 
the 16th of May, 1925. 

Messrs, Iqbal Ahmad and M. A, Aziz, 
for the Appellant, 

Messrs. G. Agarwala and S. K. Dar, 
for the Respondents. 


JUDGMENT.—This is a defendant's 
appeal arising out of a suit for posses- 
sion of certain occupancy holdings and 
mesne profits. The plaintiffs claimed to 
have inherited this property as the col- 
laterals of Musammat Zainab, the deceased 
wife of the contesting defendant Muham- 
mad Zafaryab Khan. The defence was 
that the property was in the possession 
of the defendant in his own right and 
that he had been in adverse possession 
of it as against his own wife. There was 
a further plea that the defendant being 
a Lambardar and aco-sharer in the village 
and the suit, having been brought more 
than 6 months after the death of Musammat 
Zainab, was barred under s. 79 of the 
Agra Tenancy Act. The claim was de- 
creed against the defendant. The des 
fendant ‘preferred ‘an appeal and the plainte 
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ifs filed certain cross-objections 
the time allowed by law. 

A preliminary objection is taken on 
behalf of the respondents that the appeal 
has abated. What happened was that 
during the pendency of the appeal Muham- 
mad Zafaryab Khan died, and an applica- 
tion was made on behalf of his second 
wife, Musammat Zabeda Begam, alleging 
that she was the only heir of the de- 
ceased defendant. Notice was issued to 
the plaintiffsrespondents, but they did 
not appear. An order was passed ex parte 
bringing Musammat Zubeda Begam on 
the record as the legal representative of 
Muhammad Zafaryab Khan. Subsequently 
the respondents applied to this Court for 
& declaration that the appeal had abated 
on the ground that some of the heirs 
of Muhammad Zafaryab Khan had not 
been brought on the recordin time. This 
application was referred to a Bench of 
two Judges, who held that the ex parte 
order could not be re-opened and that 
Musammat Zubeda Begam must be treated 
as the legal representative of the de- 
ceased, As the property in dispute in 
this case consisted mainly of occupancy 
holdings it might have been thought that 
under s, 22 of the Agra Tenancy Act 
the widow was the only héir to this 
property. However, the order of the Bench 
holding that the matter cannot be re- 
opened is now final. 

We might also point out that under 
8. 2 of the Oode of Civil Procedure 
"legal representative" does not neces- 
sarily mean all the heirs under the per- 
sonal law but means some person who 
in law represents the estate of a deceased 
person and includes any person who in- 
termeddles with the estate of the deceased, 
Order XXII, r. 5 requires that when the 
question of the claimant being the legal 
‘representative of a deceased party arises 
the Court shall determine that question. 
The provisions in rr. 3 and 4 show 
that after the Oourt has determined that 
a particular person is the legal repre- 
sentative, it shall proceed with the suit. 
It is, therefore, quite obvious that for 
the purposes of this appeal it must be 
taken that Musammut Zubeda Begam is 
the legal representative of the deceased 
appellant, and, therefore, it is not now 
open to the respondents to urge that the 
appeal has abated, because some other 
heirs have been left out, ` ° 
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In our opinion, the plea that the claim 
was barred by s. 79 of the Agra Tenancy 
Act is not tenable. That section only ap- 
lies when a tenant has been “ejected” 
otherwise than in accordance with the 
provisions of this Act. In the present 
ease it is an admitted fact that the pos- 
session of the defendant over the one- 
third share has continued all along and 
that the plaintiffs were never in actual 
possession of this share and cannot ac- 
cordingly be said to have been dispos- 
sessed or ejected. Section 79 of the Agra 
Tenancy Act, therefore, has no applica- 
tion, and theclaimis not barred by the 
provisions of that section, 

In the Oourt below the position taken 
up by the defendant wasthat there was 
some sort of compromise or settlement of 
a family dispute under which he was 
allowed this one-third share. Only oral 
evidence wasproduced in support of this, 
and the Qourt below which heard that 
evidence has not believed it. In our 
Opinion, it is highly improbable that any 
such compromise could have been arrived 
at. According to the defendant, Muham- 
mad Zafaryab Khan, this compromise 
took place some time towards the end 
of 1821, long after the death of Musammat 
Zainab, There was litigation between the 
patties which was hotly contested, and 
it was not till November 1922 that this 
case was decided. Itis inconceivable that 
the parties had compromised the dispute 
privately whilé they were going on fight- 
ing in & Oourt of Law. Wo, therefore, 
see no good ground for taking a different 
view on this question of fact from that 
taken by.the learned Subordinate Judge. 

The plea of adverse posseseion can also 
be disposed of easily. It is admitted 
that the husband and wife were living 
together amicably and that there was 
never any hostility or ill-feeling between 
them. It is, therefore, difficult to believe 
that the possession of the defendant was 
adverse against his own wife who was 
living under his own protection. As a 
matter of fact, the defendant stated that 
he had himself placed some of his pro-- 
perty in the name of his wife, and it 
is, therefore, strange that he shquld assert 
It might 
also be pointed out that in the former 
litigation the Court actually held that 
Muhammad Zafaryab Kian, the husband 
af Musaymat Zainab, had possession oyeg 
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the holdings then in dispute simply as an 
agent of Musammat Zainab. That finding 
was based on the deposition of Muham- 
mad Zafaryab Khan himself. It, there- 
fore, seems to us that the plea of 
adverse possession is futile and must 
be rejected. The result, therefore, is that 
the appeal must be dismissed with costs. 

As regards the cross-objections, they 
were filed beyond time and the respond- 
ents are not entitled to press them without 
explaining the delay, 

As a matter of fact, however, we find 
that these cross-objections were based 
entirely, on a misapprehension. The learn- 
ed Subordinate Jadge has held in favour 
of the plaintiffs that they are entitled 
to mesne profits, and in the operative 
portion of the order which he passed he 
has given them a decree for recovery 
of future mesne profits till the date of 
possession. Unders. 2 (12) mesne profits 
are defined as profits which are actually 
received or might with ordinary diligence 
have been received together withinterest on 
such profits. Thus the decree for future 
mesne profits includes interest on such 
profits. 

We accordingly dismiss both the appeal 
and the cross-objections with costs. 

ALN, As Appeal dismissed. 


PRIVY COUNCIL. 
ÀPPEAL FROM THE ALLaHaBaD Higa CoURT. 
May, 21, 1928. 

Present :—Viscount Sumner, Lord Atkin 

and Sir Lancelot Sanderson, 

Fix TEJPAL-JAMNA DAS—Obsxcror 

—APPBLLANT 
versus 
ERNEST V. DAVID, OFFICIAL 
RzORIVE& AND OTHRES— OPPOSITE- PARTIES 
—RRB:FONDBNTS. 

Insolveney— Charge on insolvent's property —Onus 

bandi—Civil Procedure C (Act V of 1908) 
D XLI, r. 25—Remission of oase in secon ppeal 

` for Tanding Find. of fact, whether binding in 
second appeal. 

The onusison the claimant who alleges, as against 
the Official Receiver in insolvency, a specific pledge 
or charge over the property ofan insolvent. [p. 241, 
khl the High Court in second appeal remits a 
case to the lower Appellate Court, under O. XLI, 

.25, Civil Procedure Code, 1908, fora finding of 
b upon certain specified issues, and the lower 
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Appellate Court accordingly tries such issues and 
returus its finding thereon to the High Oourt, the 
finding (being one of fact) is conclusive and binding 
equally on the High Court in second appéal as on 
ra Lordships of the Privy Council (p.241, col. 


Appeal froma judgmentand decree of 
the Allahabad Hign Oourt (Walsh and 
Ryves, JJ.), dated the 18th February, 1924, 
reversing & judgment and decree of the 
District Judge, Oawnpore, dated the 14th 
November, 1921. 

Messrs. Dunne, K. C., and Dube, for the 
Appellant. 


JUDGMENT. 

Viscount Sumner.—On the 4th 
August, 1919, the firm Piare Lal-Basant 
Lal, of Oawapore, was adjudged insolvent. 
A Receiver hai been appointed, and he had, 
in the course of his enquiries, learned that 
85 bales of cloth, believed to be identified 
as the property of that firm, were at the 
godoun of the present appellants, who are 
the firm Tejpal Jamna Das. He thereupon 
went there and attached them, At asub- 
sequent date the present appellants made 
an application in the Court ofthe Judge 
of Small Causes at Cawnpore to have tbe 
bales remaining after some had been sold 
aad the proceeds of those sold adjudged 
to them under acharge alleged to have 
been created by the insolvent firm. Evi- 
dence was called at considerable length and 
the matter came to judgment. By that 
time it seems to be fairly clear that the 
case put forward by the appellants, as the 
Oourt understood it, was that, after dealings 
between the,parties had continued for some 
time upon the basis of advances being made 
without any specific pledge, a time came 
when the bales were taken asa pawn and 
further bales were pawned from time to 
time. That, therefore, pointed to some speci- 
fic date, at which and to some arrangement 
under which for the first time the bales 
delivered were charged asa security. For 
various reasons the Judge found that the 
case was not made out, and he dismissed 
the application. 

The matter then went onappeal tothe 
District Judge of C&awnpore, and, when he 
came to give Judgment, he cleared the 
ground by various comments on the judg- 
ment of the firat Judge, and stated as the 
question for his decision whether the lower 
Court was right in holding that the ap- 
pellant firm waa in possesaion of the goods 
as pled'ges and not merely on behalf of 
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the insolvent firm, and, after an elaborate 
discussion, he arrived at the conclusion that 
the appeal ought to be allowed. 

The case then passed upon second ap- 
peal to the High Oourt at Allahabad, which 
after again fully considering its judgment, 
remitted the case to the District Judge 
in order thathe might deal with and find 
the facts upon six questions, two of which, 
if answered as they were ultimately answer- 
ed, would dispose of the case and make it 
unnecessary to eonsider the further issues. 

When the matter was remitted, another 
Judge had taken the place ofthe former 
District Judge, He went into the case 
under such disadvantages as resulted from 
his not having hadit in hand from the 
first, but he found explicitly that the goods 
seized by the Official Receiver were not 
pledged by the insolvent firm to the ap- 
pellant firm at all, and that sundry letters, 
which, if they were genuine, would have 
formed the strongest corroboration of the 
ease that the goods had been so pledged, 
were brought into existence at a date later 
than that which they bore, for the purpose 
of supporting the case of the appellants. 

Upon the District Judge’s report, the 
High Oourt found with some regret that 
there was no question of law upon which 
they: could review his decision; that his 
findings of fact disposed of the matter ; and 
thatthe appellants’ claim must fail, They 
did, however, subsequently give leave to 
appeal, and theappealis now before their 
Lordships’ Board ex parte. Their Lord- 
ships have had the advantage of the full 
assistance of both the appellants’ Counsel, 
and they have considered the matter with 
great care. It is quite true that the rela- 
tions of the parties were such as made prob- 
able some such arrangement as was alleged, 
for when monies are advanced to importers 
for the purpose of their trade, and the goods 
are placed in the godown of the lenders, 
it would be an exceedingly likely course 
of business that the goods should be re- 
garded as security for the advances and 
that the lenders should take charge of or at 
any rate keep control over he realisation 
of the goods and should reduce the ad- 
vances out of the proceeds when received. 
It is, however, an arrangement which, 
though not difficult to prove under certain 
circumstances, still has to be proved, and in 
this case the claimante,if they had a special 
Sharge over the property, had to show it, 
and have failed to do ao, 
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Their Lordships are quite satisfied that, 
when the case eame before the High Court 
in the first instance, the learned Judges 
might well have been puzzled, as they 
&dmitted they were puzzled, by the way in 
which the frst District Judge had ex- 
pressed himself, because he had never in 
terms decided that the pledge relied on | 
was created atall. He never even decided 
in terms that the letters, which it was said 
supported the story of the pledge, were 
genuine. He embarked upons discussion 
about the onus of proof, which might be 
not incorrect as regards some of the issues 
raised by the Official Receiver, but which 
seems to their Lordships to be unfounded 
as regards the issue raised by the appel- 
lants. He apparently overlooked the fact 
that, before starting upon this discuasion, 
he had not said whether he decided or did 
not decide that the suppesed contemporary 
letters were genuine or not, and he never 
found in terms that the charge relied on 
was established to his satisfaction. Whe- 
ther it would have been possible to say 
that, as he allowed the appeal, his mode 
of dealing with it tacitly involved his sô 
finding, is another matter, but, considering 
that his findings constitute the foundation 
of the subsequent proceedings, which relat- 
ed only to questions of law, ib was of ima 
portance that theyshould be quite speci- 
fically stated. The High Oourt were, in 
their Lordships’ opinion, quite warranted 
in asking, for clear directiuns as to what it 
was that he intended to find, and they 
did so in perfectly clear and explicit terms, 
When the question was explicitly answered 
by another District Judge, the difficulty 
was removed, but with it were removed the 
appellants’ chances of success. 
possible for their Lordships to enter inte a 
discussion now asto the probability that 
such acharge existed. By a finding which 
binds them, as it bound the High Court at 
Allahabad, it has been held that it has not 
pron proved, and jhere the matter must 
end. 

Their Lordships’ will humbly advise Hig . 
Majesty that this appeal must be dismissed, 

K J.R. Appeal dismissed. 

Solicitor for tha Appellant: Mr, H, S. La 
Polak. 4 
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ALLAHABAD HIGH COURT. 
Civit Revision No. 150 or 1927. 
May 23, 1928. 
Present:—Mr. Justice Mukerji and 
Mr. Justice Banerji. 
NARSINGH PRASAD SINGH AND OTHERS 
—DrrenDants—APPLIvaNTS 


versus 
PARTAB SINGH AND oTHBRS—PLAINTIFFS 
—OpposiTs PaAxTIFS. 

Civil Procedure Code (Act V of 1908), O. XXXIV, 
r, 8, proviso- Power of Court to extend time fixed 
for redemption of conditional mortgage. 

The proviso to O. XXXIV, r 8, Civil Procedure Code, 
governs not only sub-r. (4) of the said rule but also 
Pub-r. (2) and the Court has, consequently, power 
under the said proviso to extend the time fixed by 
& decree for redemption of a conditional mortgage. 


Oivil revision from an order of the Mun- 
sif of Haveli, Benares, dated the 21st of 
May, 1927. 

Mr. K. Varma, for the Applicants. 

Mr. Gadadhar Prasad, for the Opposite 
Parties 


JUDGMENT.—This is an application 
inviting us to review an order of the 21st 
May, 1927, by which the learned Munsif of 
Benares purported to extend the time, 
originally limited by a decree for redemp- 
tion, to pay up. 

The suit out of which this application 
has arisen was one for the redemption of 
the mortgage, the nature of which we have 
not been told. The decree, however, that 
was passed indicates that the mortgage was 
one by conditional sale, for we findthat the 
decree directed thaj in case of non-payment 
of the mortgage-money the plaintiffs’ right 
of redemption would be barred. We have 
assumed, therefore, that the mortgage was 
one by conditional sale and thatthe decree 
in those terms was rightly passed. The last 
date on which the payment could be made 
was the 30th of April, 1927. On 25th April, 
1027, the plaintifs came into Court with an 
application for extension of time. The 
Jearned Judge has extended the time by 15 
days by the order complained of In this 
Court it has been contended that thig order 
was passed without jurisdiction inasmuch 
as the Code, namely, Sch. I, O. XXXIV, 
r. 8 of the Oivil Procedure Code, did not 
authorise the Munsif to extend time in a 
case of a deoree for foreclosure. 

The contention of the learned Counsel for 
the applicants is that the proviso to r.8 
is a’ part of sub-rule (4)alone and does not 
govern the entire x, B. 
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We are of opinion that this contention is 
not sound. Our opinion is that the proviso 
governs not only the sub-r. (4) but also 
sub-rule (2). A date for payment has to be 
fixed in a suitfor redemption, in the case of 
mortgages of all classes. There is, there- 
fore, no reason why the provision for post- 
ponement of the date of payment should be 
read as confined to the case of some classes 
of mortgages, to the exclusion of others. 
Sub-rule (2) deals with the case of the re- 
demption of a mortgage by conditional sale. 
It is in those cases that an extension of 
time is at all material. ln the case of a 
decree for redemption of a simple mortgage 
or a usufructuary mortgage, the prelimi- 
nary decree directs that in case of non-pay- 
ment of the mortgage-money the property 
shall be sold. The procedure for sale must 
necessarily be the proeedure laid down in 
O. XXI of the Civil Procedure Code. In 
the process of the sale, the plaintiff mort- 
gagor takes up the position of a judgment- 
debtor and he would be entitled to pay the 
mortgage money till the property is sold 
and perhaps after the sale within 30 days 
limited for payment. There would be no 
genge in refusing to accept his money and 
yet selling the property although the sale 
may not fetoh the full value offered by the 
plaintiff- mortgagor. 

Weare fortified in our opinion by the 
fact that a proviso similar to the proviso 
to be found in r. 8 is to be found in the case 
of a preliminary decree to be passed in the 
case of a fereclosure suit, in r.3 of 
O. XXXIV, On the other hand, a similar 
proviso for extending time is not to be 
found in the case of a preliminary decreé 
in a suit for sale which is provided for in 
r, 4 of O. XXXIV. In this Court it was 
held under the Transfer of Property Act be- 
fore it was amended by Act V of 1908 that 
the right of payment of a foreclosure decree 
remained existent till a final decree was 
passed. We need not consider whether 
that rule of law still holds good under the 
Civil Procedure Code, but we take it that 
the Legislature was aware ofsucha view 
being held by this High Court. 

Holding the view we do hold of r. 8 of 
O. XXXIV we are of opinion that the Mun» 
sif was authorised in extending time. 

Mr. Varma invited us to consider whether 
the discreticn was properly used by the 
lower.À ppellate Courtin extending the time, 
In revision we are not pre ared to inter. 
fere with the exercise of a discretion which 
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e: undoubtedly vested in the Court be 
OW. 
The application is diamissed with costs. 
A, N. A, Application dismissed, 


PATNA HIGH COURT. 

APPEAL FRUM APPELLATE DRCREB No. 815 

oF 1926. 

July 5, 1928, 
Present:—Mr. Justice Das and Mr. 

Fazl Ali. 

MUHAMMAD HABIBUL RARMAN— 
DBFBNDANT— ÁPPBLLANT 

versus 

SHEONANDAN SINGH anp OTHSES— 
Priaintirrs—RuesPoNDENTS. 

Contract Act (IX of 1872), s. 69—Payment of 
. Government revenue by mortgagee auction-purchaser 
—Sale subsequently set asrde—Hight to recover pay- 
ments from mortgagor—Civil Procedure Code (Act V of 
1908), s. 65, effect of —‘Interested’, ‘in law', meanings 
of —Bengal Land Revenue Sales Act (XI of 1859), s. 9, 
scope of. 

he T aintifis who were mortgagees ofan 8-annas 
interest in a revenue-paying estate put up the 8 
annas share in the estate for sale and purchased the 
same on the 12th September, 1922. An application 
to set aside the sale was made under O. I, r. 90, 
Oivil Procedure Code, and the sale was set aside on 
the 2ird June, 1923. The plaintiffs thereupon took 
further steps in execution and sold the properties 
onthe l7th March, 1924. The plaintiffs subsequently 
instituted a suit against the defendant who had 
meanwhile acquired the rights of the mortgagor 
for the revenue paid by the plaintiffs in respect of 
the property from time to time from the 12th Septem- 
ber, 1922, to the 17th March, 1924 : 

Held, (1) that the plaintiffs were not entitled to 
recover the amounts paid by them from the 12th Sep- 
tember, 1922, till the 23rd June, 1923, either under s 69 
of the Contract Act or unders 9 of the Bengal Land 
Revenue Sales Act of 1859, inasmuch as they were the 
proprietors of the property in equity during that 
period and it was their duty to pay the Government 
revenue ,[p 245, col, uL 

(2) that the plaintiffs had no right to recover 
even the amounts paid after the 23rd June, 1923, 
inasmuch as they had no interest sufficient to 
entitle them to make the payment [p. 245, col. 2.] 

Bhawani Kumar v. Mathura Prasad Singh (1), re- 
ferred to. NA i 

Appeal froma decision ofthe Subordinate 


Judge, Patna, dated the 23rd March, 1926, 
confirming that of the Munsif, Patna, 
dated the 24th June, 1925. 

Messrs. Khurshed Husnain and Syed Ali 
Khan, for the Appellant. 

Mr. Gaindhart Prosad Singh, for the Re- 


Bpondetnts. 
JUDGMENT. 
Das, J.-—This appeal arises out ofa 


Justice 
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guit instituted by the plaintiffs-respondenis 
for recovery of Rs. 1,054-13 18 dam under 
the following circumstances: in 1907 one 
Parmeshwar executed & mortgage in favour 
of the predecessor-in-title of the present 
plaintiffs in respect of an 8-annas share of & 
certain revenue-paying property. In 1920 
the plaintiffs instituted a suit to enforce 
the mortgage of 1907. This 8-annas interest 
was put up for sale for non-payment of 
the arrears of Government revenue and 
was purchased on the zyth June, 1921, by 
one Basant whoconveyed it to the defend- 
ant on the 24th March, 1:22. Itis obvious 
that the revenue sale had not the effect of 
extinguishing the mortgage in favour of 
the plaintiffs as the property which was 
involved inthe revenue sale wasa moiety 
of the revenues-paying property. On the 
26th September, 1921, the plaintiffs obtained 
a mortgage-decree and on the 24th April, 
1922, they obtained a final decree. The 
plaintiffs took out execution and on the 12th 
September, 1922, they purchased the pro- 
perty in execution of the mortgage-decree, 
Between the 12th September, 1922, and the 
12th June, 1923, they paid four instalments 
of Government revenue and the claim in 
the present suit includes the sums paid by 
them between those two dates. In the 
meantime the present defendant took pros 
ceedings for setting asidethe sale under 
the provision of O. XXI, r. 90 of the Code, 
On the 12th Jupe, 1923, the sale was set 
aside. The plaintiffs thereupon took fresh 
steps to @xecute their decree and during 
the period the execution proceedings were 
pending, thatis to say,* between the 12th 
June, 1723, and the 17th March, 1924, they 
paid certain other sums as Government 
revenue due in respect of the property 
which is the subject-matter of the morte 
gage. On the 17th March, 1924, the pro- 
perty was again putup for sale and was 
purchased by one Ramsaran. On the dth 
December, 1924, the suit was instituted by 
the plaintifs against the defendant for 
recovery of the sums from time to time 
paid by them as -Government revenue in 
respect of the mortgaged property. The 
suit was framed under the provision of 
8. 69 of the Indian Contract Act andit was 
the contention ofthe plaintiffs that they 
were interested in the payment of the 
Government revenue which the defendant 
was bound by law topay and that in these 
circumstanges, having paid the money, they 
are now entitled to bereimbursed by the age 
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fendant. As Ihave said, the defendant 
was the person who took a conveyance from 
Basant who was the revenue purchaser on 
the 29th June, 1921. The defendant has 
no longer any interest in the property and 
itis doubtful whether at any period he 
was sufficiently interested to make any 
payment towards the Government revenue. 
The learned Judge in the Ocurt below has 
acceded to the argument advanced before 
him on behalf of the plaintiffs and has 
given the plaintiffs a decree substantially 
as claimed by them. 

I am unableto agree with the decision 
of the learned Subordinate Judge. In 
order to succeed the plaintiffs must 
establish first that they were interested in 
the payment of the money; and, secondly, 
that the defendant was bound by law to 
pay the money. The question is whether 
after the purchase of the property by the 
plaintiffs on the 12th September, 1922, the 
defendant was bound by law to pay the 
Government revenue, Now on this point 
‘Mr. Khurshed Husnain has referred us to 
the decision of the Judicial Committee in 
Bhawani Kumar v.Mathura Prasad Singh 
(1). The facts inthat case were as follows: 
‘The mortgagee purchased a property which 
was the subject-matter of the mortgage in 
his favour on the 19th March, 1900. The 
March kist fell in arrear on the 28th March, 
1900, before the sale in favour of the mort- 
gages was confirmed. The mortgagee did 
not pay the Government revenue in respect 
of the March kist with the result that it 
was put up for salp and was purchased by 
the defendant in the action. On the 23rd 
April, 1901, the sale in favourofthe mort- 
gagee was confirmed. The mortgagee-pur- 
Ghaser thereupon instituted a suit to en- 
force his mortgage as against the revenue 

urchaser and the question arose whether 
fe had any lien to assert as against the 
revenue purchaser after the purchase of 
the 19th March, 1900. Now it may be point- 
ed out that this case was decided under 
the Code of 1882, section 316 whereof provid- 
ed as follows: “When a sale of immbvesable 


property has become absolutein manner: 


aforesaid the Court shall grant a certificate 
stating the property sold and the name 
of the person who at the time of the sale 
‘ig declared to be the purchaser. Such 


1) 16 Ind. Cas. 210; 18 0. W. N. 985; 23 ML. J. 
sio ML, T. 355; 1912) MC W, N. S4; 14 Bom, 
Tk 1030; 16 O.L. d. 008; 40 O. 8b; 39 1, A, 328 
(P Qj 
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certificate shall bear the date of the con- 
firmation of the sale; and, so far as regards 
the parties to the suit and persons claim- 
ing through or under them, the title to 
the property sold shall vest in the purchaser 
fromthe date of such certificate and not 
before.” Now it might fairly have been 
contended unders. 316 of the Code of 
1882 that title to the property did not vest 
in the mortgagee-purchaser until the 23rd 
April, 1901, and that accordingly it was 
not his duty to pay the kist which had 
accrued due on the 28th March, 1900, and 
that, therefore, he was not the full owner of 
the property and that he had still a lien to 
assert as against the revenue purchaser, 
It was, however, held by the Judicial Com- 
mittee that his purchase took effect from 
the 19th March, 1900, and that, therefore, it 
was his duty to pay the Government 
revenue whenit accrued dueon the 28th 
March, 1900. I may usefully appropriate 
thefollowing passage from the judgment 
of Lord Shaw in that case: “It was main- 
tained in argument for the mortgages” says 
his Lordship, “that the true meaning of 
this was that the sale to him did not be- 
come a legal fact until the 23rd April. In 
their Lordships’ opinion, this is an under- 
statement and a  mis-statement of the 
mortgagee’s rights. It is true that 
upon that date the sale was confirmed, but 
what was, as the certificate bears, confirmed, 
was a sale, ‘by publie auction on the 19th 
March, 1900. There seems little reason 
to doubt thatupon the 19th March, all 
the lands sold had been transferred to 
the mortgagee, and that if there had been 
any accretions to the property between that 
date and the date of confirmation, those 
accretions would have become the property 
of the purchaser. Onthe other hand, there 
seems no legal principle which would leave 
untransferred to the mortgagee, any obliga- 
tions which arose duringthe same period.” 
Now it seems tome that the case is far 
stronger under s. 65 of the new Code which 
provides as follows: “Where immoveable 
property is sold in execution ofa decree 
and such salee has become absolute, the 
property shall be deemed to have vested 
in the purchaser from the time when the 
property is sold and not from the time 
when the sale becomes absolute.” Now 
under the old Code, that is to say, the Code 
of 1882 many difficulties arose,as for in- 
stance, where a prior purchaser obtained a 
certificate later than the subsequent purs 


|] 


{LLA ©, 1098  ALLIANCH BANK OY SIMLA, LTD, v, FATZ-I-AM HIGH BOHGOL ASBOOTATION, 245 


Bhaser, Thediffeulty was solved by the 
Courts taking the view that the purchaser 
hada good title in equity from the date 
ofthe sale which became an absolute title 
upon the confirmation of the sale. Now if 
this was the view taken under the Oode 
of 1882, there seems to be no reason why 
weshould not take the view under the 
present (ode. In the present case the 
plaintiffs purchased the property on the 
12th September, 1932, It is quite true that 
the sale has not been confirmed for it has 
been set aside, it appears, by the consent 
of the parties; but had the sale been con- 
firmed, the property would be deemed to 
have vested in the plaintiffs on the 12th 
Beptember, 1922. Now what then wasthe 
position on the 12th September, 1922? The 
plaintiffs were undoubtedly the owners of 
the property in equity. The defendant had 
no interest whatever in the property ex- 
cept such as gave him liberty to apply 
for setting aside the sale either under 
the provision of O. XXI, r. 89 or under 
the provision of O. XXI, r. 90 of the Code. 
This being the position, it seems to me per- 
fectly clear that it was the duty of the 
plaintiffs to spay the Government revenue 


which accrued due upon the property be-. 


tween the 12th September, 1922, and the 
12th June, 1923. The view which I take is 
infull accord with the decision of the 
Judicial Committee to which I have already 
referred. It seems to me that in this view 
the plaintiffs cannot recover the Govern- 
ment revenue which they paid between 
September, 1922, and June, 1923. 

It was contended, however, that they are 
inany event entitled to recover those sums 
of monies, ifnot under s.69o0fthe Indian 
Contract Act at least under the third 
paragraph of s.9 of Act XI of 1859. That 
paragraph provides as follows: “And if the 
perenne so depositing, whose money shall 

ave been credited as aforesaid, shall prove 
beforea competent Civil Court that the 
deposit was made in order to protect an 
interest of the said person, which would 
have been endangered ordamaged by the 
sale, or which he believed in good faith, 
would have been endangerad or damaged 
by the sale, he shall be entitledto recover 
the amount of the deposit, with or without 
interest as the Court may determine, from 
the defaulting’ proprietor." Now in the 
view which I take of the case the plaintiffs 
were the proprietors in equity between the 
, date of the purchase and the date when the 


sale was get aside. Now if this be ao, ther 
clearly the third paragraph ofs. 9 has no 
application. It obviously applies to a case 
where a person not being a proprietor pays 
the Government revenue to protect his 
interest. 

Nowlcometo the twolast payments, 
one made in September, 1923, and the other 
in January, 1924, It was contended before 
us that the sale having been set asideon 
the 12th June, 1923, the defendant was 
from that date the owner of the property 
and was bound by lawto pay the Govern- 
ment revenue and the plaintiffs as the 
mortgagees were interested in the pay- 
ment of the money and having paid it are 
entitled tobe reimbursed by the defendant; 
but it seems to me that the plaintiffs had 
no interest sufficient to entitle them to 
make the payment. If the revenue 
in respect of the Sannas share was not 
paid, it would not affect the interest of 
the mortgagee in the slightest degree. He 
would be entitled to enforce his mortgage 
as against the revenue purchaser. This 
being the position, s. 69 of the Indian 
Contract Act has no application what- 


ever. 

I would allow the appeal, set aside the 
judgment and the decree passed by the 
Oourt below and dismiss the plaintiffs’ guit 
with costs in all the Courts. 

Fazl AM, J.—I agree. 


A. N. A. Appeal allowed. 


ALLAHABAD HIGH COURT. 
APPLICATION IN FIRST ÁPPBAL 
No. 428 or 1925. 
June 14, 1928. 
Present :—Mr. Justice Banerji and 
Mr Justice King. 
Tas ALLIANCE BANK or SIMLA, Lip, 
In LtiQGiDATION— PL AINTIFF— ÁPPBLLANT 


versus 
Tas FAIZ-I-AM HIGH SOHOOL 
ASBOCIATION, MEERUT AND OTHERS 


—DsrFENDANTS — RESPONDENTS. 

Civil Procedure Code (Act V of 1908), ss. 107, 152— 
Mistake in name of party in decree of trial Court— 
Appellate Court's power to amend dtcree and 
memorandum of appeal by vnserting name of right 
person. 

In view of the provisions of ss. 107 and 152 of 
the Code of Civil Procedure, am Appellate Oourt 
which is seized of the case has power to correct 
any clerical grror in the name ofa party which hag 
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Veen mada by the decree-writer of the Conrt of 
first instance, 

One of the defendants in a case named Bashir 
Uddin was wrongly described as Rashid Uddin in 
the decree of the Court of first instance. An appeal 
was preferred in which the name ofthis defendant 
was copied from the decree and wrongly given as 
Rashid Uddin. The mistake was subsequently dis- 
covered by the appellant and he applied for putting 
the name of Bashir Uddin in the array of respond- 
ents in place of Rashid Uddin: 

Held, that the Appellate Court had power to 
correct the mistakein the decree and to direct the 
name of Bashir Uddin to be substituted in the 
memorandum of appeal. 


Messrs. B. E. O'Conor and Ram Nama 
Prasad, for the Appellant. 

Messrs. T. N. Chaddha, Hamid Hasan and 
Muhammad Husain, forthe Respondents. 

JUDGMENT.—A suit was filed by the 
Liquidator of the Alliance Bank of Simila, 
Ltd., against six defendants, and defendant 
No 3 is described in the original plaint 
which iain English, as Sh Bashir Uddin 
Sabib, Rais Lalkurti Bazar. Meerut Oanton- 
ment, The suit wat partly decreed, but in 
the decree that was prepared by the office 
of the learned Subordinate Judge of Meerut, 
defendant No. 3is described as Sh. Rashid 
Uddin Sahib Rais Lalkurti Bazar, Meerut 
Cantonment. When the Liquidator of the 
Alliance Bank filed an appeal against that 
decree the persons who were impleaded as 
respondents were the persons mentioned in 
the decree, and No.3 was Sh. Rashid 
Uddin Rais Lalkurti Bazar, Meerut Oanton~ 
ment When the appeal was ready for 
hearing the learned Counsel for the appel- 
Jant discovered that Bashir Uddin defend- 
&nt'No.3 had not been made a party 
respondent. He, therefore, applied to this 
Court setting out the circumstances under 
which the mistake was made and which 
we have upon examination of the record 
found to be correct that it was entirely due 
to the mistake of the decree-writer in the 
Oourt of the Subordinate Judge that 
Bashir Uddin was not impleaded. The 
prayers in the application which is now 
before us for diaposal are that the original 
decree of the Oourt af the Subordinate 
Judge be corrected bv putting in the array 
of parties the ‘name of Sh. Bashir Uddin and 
expunging the name of Sh. Rashid Uddin. 
The second prayer is that the relief against 
Bashir Uddin be held not to be time-barred. 
This applicationis opposed by Mr. Muham- 
mad Husain who appears for the other res- 
pondents and Bashir Uddin on whom notice 
of the appellant's application has been duly 
gerfed,- ? 


Mr. Muhammad Hussain contends that 
under 5,152 of the Code of Olvil Procdurg 
the only Court that can correct the appas 
rent clerical mistake is the Oourt of the 
Subordinate Judge and although we are 
seised of the appeal we have no jurisdiction 
to amend thedecree. He has not controvert- 
ed, and in fact cannot controvert the fact 
that a mistake was made by the decree- 
writer of the Subordinate Judge and that 
the name in the decree ought to be Bashir 
Uddin and not Rashid Uddin. We are 
unable to understand how this mistake 
arose as the plaint is typewritten and in 
English. 

Mr. Muhammad Husain further contends 
that even if we have jurisdiction to amend 
it, we should not do go because the hearing 
of the appeal will be delayed by bringing 
Bashir Uddin on the record and the reepond- 
ent, in case the appeal is allowed, will have to 
pay to the appellant more money as interest 
than they would have had to pay if Bashir 
Uddin had originally been implicated as 
one of the respondents. 

Weare of opinion that, as we are seised 
of the case, in view of the provisions of 
s. 107 read with s.152 of the Oode of Oivil 
Procedure, we are entitled to correct any 
clerical or arithmetical mistake apparent - 
on the face of the record. Mr. Muhammad 
Husain admits thatsome Court must have 
power to do so, but in accepting his conten- 
tion all that will happen is that we will 
have to send the record to the Oourt below 
to examine and see whether there was an 
apparent error on the face of the record. 
As we have stated, wehave examined tha 
record and there is the mistake. We, 
therefore, direct that in the decree the name 
of Rashid Uddin be deleted and the name 
of Bashir Uddin substituted, 

On behalf of Mr. Ohaddha Mr Muhammad 
Husain claims that Rashid Uddin ought 
to get all costs and his name removed from 
the record forthwith. We direct that Rashid 
Uddin’s name be expunged from the 
memorandum of appeal. Rashid Uddin is 
entitled to the costs he has incurred. We 
allow him Rs. 50 as Counsel's fees. As 
regards the eprayer of Mr. Muhammad 
Husain with reference to the extra interest 
which his clients might have to pay if the 
appeal is decreed, we are unable at this 
stage to pass any orders. All that we can 
say is that Mr. Muhammad Husain ought to 
mention the matter before the Bench 
hearing the appeal, and it will be for that 
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Bsnoh to decide, in the event of the 
hppeal being decreed, from what date 
interest should be paid, or should not be 
paia to the appellant. Mr. Muhammad 

[asain is entitled to the costs incurred by 
his clients in the matter of this application. 
We assess Rs. 50 as the costs of this ap- 
PLANA as Mr. Muhammad  Hausain's 

ees, 

Mr. Muhammad Husain further claims 
costs incurred by his client on account of 
the adjournment of the appeal on the Ist of 
May. This will bea matter for the Bench 
deciding the case to fix or award. We 
direct the office to enter the name of Bashir 
Uddin in the memorandum of appeal in 
place of Rashid Uddin and to fix a date for 
hearing and serve Bashir Uddin's Counsel 
with notice thereof, and we extend the time 
for impleading Bashir Uddin under s. 5of 
the Limitation Act. In case Bashir Uddin 
wishes to apply for translation and printing 
of any paper, which has not already been 
translated or printed, he will be at liberty 
to apply within two weeks from to-day for 
translation of such paper. 

A. N. A, Order accordingly, 


— 


LAHORE HIGH COURT. 
Snooup Orvin APPEAL No. 144 or 1923, 
September 23, 1927. 
Present:—Mr. Justice Harrison and 
Mr. Justice Tek Ohand. 
KHANQAH HAZRAT SULTAN 
BAHU SAHIB—DersnDanT—APPELLANT 
versus 
PIRA AND OTHERS— PLAINTIFFS AND 
DrFenDANTS—RESPONDENTS. 

Custom—Alienation by widow—Nezxt reversioner a 
minor—Remote reversioner's right to sue—Acquiescence 
in alienation, what amounts to. 

A remote reversioner may sue to set aside an 
alienation by a widow where the next reversioner is 


a minor. 

In respect of property which is not ancestral it is 
well settled that the reversioners may take action 
in the presence of daughters and it makes no 
differenee that in addition to the daughters there 
are minor grandsons of the last Male owner. 

The fact that the reversioners demanded and 
succeeded in exacting a full owner's contribution 
from analienee from the widow in respect of the 
costs of erecting a well for common use is not in 
itself, sufficient to establish an admission of the 
donee's title on the part of the reversioners and 
circumstances such as delay ip suing, oyltivation 
under the alienee and silence when thealience die- 
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charged mortgages donet atrongthan the posltlon 

appreciably, : 
nee | appeal from a decree of the Disa 

trict Judge, Shabpur, dated the 18th 

October, 1922. 

1 Sheikh Nias Muhammad, for the Appele 


ant. 

Mr. Nanak Chand, for the Respondents. 

JUDGMENT.—The plaintiffs in this 
case are the collaterals of one Murad, who 
died in 1908, and they sue for a declara- 
tion that an alienation by gift made by 
his widow Musammat Begam in favour of 
Khangah Hazrat Sultan Bahu will not affect 
their reversionary rights when succession 
opens out. 

The suit has been decreed by both the 
lower Courts and on second appeal the 
two points urged by Counsel are that the 
suit is speculative and should not have 
been allowed to proceed, inasmuch as 
there were not onlythe widow and the 
two daughters of Murad but also their 
two sons, and in the presence of these 
four persons the suit is not likely to have 
any practical result. The second point 
is that even if the suit can proceed, the 
conduct of the plaintiffa puts them out 
of Court, inasmuch as they have admitted in 
various ways the title of the donee. 

As regards the first point the Counsel 
has relied. more especially, on Barkat 
Ram v. Jagat Ram (1), a Full Bench 
ruling, which is not reported in the 
Panjab Record. The all important point 
of whether the ‘daughter's son in that case 
was a minor ora major is not to be found 
in the ruling. In this case the sons are 
minors and this appears tous to make all 
the difference. A minor, as stated in 
Rattigan's Digest in Art. 07, is treated as 
being ordinarily incapable of defending 
his rights in the same way as a person 
who has attained majority. It is, there- 
fore, laid down in that article that & more 
remote reversioner may sue where the 
next reversioner happens to be & minor. 
It is not a question of collusion but rather 
of inability to aq. In this case the pro- 
perty ie not ancestral and it is well es- 
tablished that in the presence of the 
daughters the reversioners may take action, 
and their position appears to us to be 
equally good where in addition to the 
daughters there are minor grandsons of 
the last male owner in existence. 


(1) 11 Ind. Oas. 379; 249 P. W. R. 1912 (F, B.). 
e. 
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Oa the second point the Oounsel has 
relled on four facts; (1) the delay of 
nearly six years; (2) the fact that several 
of the plaintiffs cultivated various por- 
tions of the property and paid the donee 
rent; (3) the fact that the donee paid 
off some mortgages created by the last 
male owner without any sort of pretest 
onthe part of the plaintiffs and (4) and 
this is the strongest point, that when the 
plaintiffs built a well for irrigation pur- 
poses of the land of which they owned 
8 and the late Murad owned the remain- 
ing 1/4 they demanded and succeeded in 
exacting a full quarter share, i. e, a full 
owner's share from the donee. This last 
point is of some importance in our opinion, 
butall that is shown is that the plaintiffs, 
who are doubtless entitled to some con- 
tribution, as the donee will enjoy the 
benefits of the well during the widow's 
lifetime, exacted more than they should. 
It isin itself insufficient to establish an ad- 
mission of the donee's title and the other 
circumstances, namely, the cultivation, the 
delay and the silence when the mortgages 
were paid do not appear to us tostreng- 
then the position appreciably. It is to 
be remembered that before this gift the 
collaterals were cultivating under the 
widow and it was only natural that they 
who owned the remainder of the joint 
holding should have continued to do so 
even after the gift had been made. 

We are of opinion, therefore, that both 
the lower Courts have decided rightly that 
the plaintiffs’ suit lies and irf spite of 
their conduct they are entitled to the 
deoree which they* seek, We, therefore, 
dismiss the appeal with costs. 

A, NA, Appeal dismissed, 


OUDH CHIEF, COURT. 
Sroonp Orvit APP?BAL No. 14 or 1928. 
“May 11, 1928. - . 
Present :—Mr. Justice Misra. 
Musammat DHUP RANI—PrLAINTIFF— 
° APPELLANT 
versus 
CHHAIL BEHARI AND ANOTHÉR— 
DrrzuNDANTS—HRBSPONBENTS. 
Hindu Law—Widow—Alienation without necessity, 
whether amounts to waste—Swit by revgrsioner for 


DHUP RANT t, CHHAIL BEHARI. 


111 L O. 1928 


posseasion, competency of—Aorigage—Clause post 
poning redemptien for 11 years, whether clog on 
redemption. 

A transfer by a Hindu widow, though without 
consideration and not justified by’ legal necessity, 
does not in itself amount to ‘waste’ ns understood 
in Hindu Law and does not, therefore, entitle the 
EN a to claim immediate possession.  [p. 249, 
aol. 2. 

An act of a widow constitutes waste only when it 
diminishes the value of the estate or is injurious to 
the reversioners  [ibid.] 

Hurrydoss v. Rungunmoney (1), Hurrydoss Dutt v, 
Uppoornah Dossee (2) and Renka v. Bhola Nath (3), 
referred to. 

A clause postponing redemption for ll years does 
m amount to a clog on redemption. [p. 250, col, 


Second appeal against the decree of 
the Additional District Judge, Gonda, 
dated the lst December, 1927, reversing 
that of the Munsif, Tarabganj, Gonda, 
dated the 13th September, 1927. 


Messrs. H. D. Chandra and Ali Jawwad, 
for the Appellant. 
Mr. B. N. Srivastava, for the Respondent. 


JUDGMIENT.—This is a second ap- 
peal arising out of a suit for possession 
brought by the plaintiff-appellant in respect 
of 3:36 acres land situate in village Ganga 
Bishun, Pargana and District Gonda. The 
plaintiff, Musammat Dhup Rani, is the 
daughter of one Ram Dat, who had obtained 
from the Settlement Court a decree for oa 
eupanoy rights in respect of the land in 
suit. After his death the said land came 
into the possession of his widow Musammat 
Dilmani, whois the mother of the plaintiff, 
Musammat Dilmani, who is defendant No. 1 
in this case, executed a mortgage of the 
property in suit in favour of defendant. 
respondent Ohhail Behari, on the 28rd June, 
1926,forasum of Rs, 260. The plaintiff 
claimed possession on two alternative 

rounds: Firstly, that her father, Ram 

at had made a “shanklap” or oral gift 
of the entire property in her favour on the 
occasion of her marriage as “ kanyadan" 
and, therefore, the mortgage executed by 
her mother was invalid. Secondly, that the 
mortgage was also invalid on the ground 
that it was executed without consideration 
and without legal necessity and that even 
if thelegal necéssity be held to be estab- 
lished, she should be allowed to redeem the 
property ignoring the term fixed in the 
mortgage, sinceit was & clog on the equity 
of redemption. The validity of the mort- 
gage was also challenged on the ground 
that thé property’covered by it was inaliep- 
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able being an occupancy tenure, It was 
algo contended that the transfer amounted 
to a waste and, therefore, the plaintiff was 
entitled to possession. In the end it was 
prayed that the plaintiff may be allowed to 
redeem the mortgage, if no other relief 
could be awarded to her. : 

The defendant, Chhail Behari, denied ‘the 
alleged oral gift and contended that the 
mortgage-deed executed in his favour by 
the plaintiff's mother was for consideration 
and for legal necessity, It was further 
urged in defence by him that the plaintiff 
was bound by the term of the deed which 
could not be considered to be a clog on the 
equily of redemption and that since the 
term had not expired, the plaintiff was not 
entitled to redeem. It wasalso urged that 
though the proparty was inalienable under 
the terms of the decree, yet the transfer 
could not beavoided by the plaintiff who 
was the daughter of the transferor. In the 
end it was contended that the transfer made 
by the plaintiff's mother could not be con- 
sidered as equivalent to a“ waste " and the 
plaintiff was not, therefore, entitled to 
claim possession of the property in suit. 

The learned Munsif of Tarabganj, who 
tried the suit, held that the oral gift as 
alleged by the plaintiff had not been estab- 
lished. He held that though the property 
was inalienable under the terms of the 
decree, yet the plaintiff could not avoid the 
transferon the ground that it was a void 
transaction. He, however, held that the 
mortgage-deed in favour of the defendant 
was without consideration and not justified 
by any legal necessity. 

He also held that the transfer in favour 
of the said defendant amounted to a "waste" 
and that, therefore, the plaintiff was entitled 
to claim possession of the property. On 
these findings he decreed the plaintiff's suit 
for possession of the property in suit. 

On appeal the learned Additional District 
Judge of Gonda held that the plaintiff 
could not claim possession of the property 
either by redemption since the term fixed 
in the mortgage-deed had not expired and 
the plaintiff could not ignore the said term, 
or by urging that the said transfer amount- 
ed to ' waste” inlaw. He'refused to give 
the plaintiff-appellant a decree for dec- 
laratory relief in view of the fact that the 
plaintiff had not sued for such a relief but 
had sued only for possession and conse- 
quently he did not go into the question 
of consideration, and of légal necesBity in 
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respect of the mortgaga in suit. On these 
grounds he accepted the appeal and dis- 
missed the plaintiff's suit, 

In second appeal it is again urged before 
me on behalf of the plaintiffappellant that 
the transfer evidenced by the mortgage of 
the 23rd June, 1926, amounts to a “waste,” 
that she is, in any case, entitled to redeem 
by ignoring the period fixed in the deed 
since it was a clog on the equity of redemp- 
tion and that in any event she was entitl- 
ed to a declaratory decree in respect of the 
mortgage-deed in suit to the effect that it 
was without consideration and not justified 
by legal necessity and, therefore, not bind- 
ing upon her. 

I will take up these three points in seri- 
,atim. 

As to the plea relating to “ waste," I mav 
state at once that a transfer though without 
consideration and not justified by legal 
necessity does not in itself amount to a 
“waste” as understood in Hindu Law, Where 
a widow or other limited heir is in possession 
of the property inherited by her. she is 
considered to commit “ waste” only when 
she does an act which constitutes danger 
to the property or, in other words, which 
diminishes the value of the estate or when 
her act is injurious to the reversioners, 1. e., 
when the title of those next in succession is 
endangered. In suck cases the next rever- 
sioner can bring a suit to restrain such 
“waste " and can also ask the Court to re- 
move the limited heir from possession of 
the property. But ifthe limited heir has 
only alien&ted the property either by sale or 
mortgage or gift, it cannotebe said that she 
has committed an act which has diminigh- 
ed the value of the estate or has endanger- 
ed the titleofthe reversioners. The limited 
heir is entitled to possession for her lifetime 
and is entitled to transfer that possession to 
anotherperson upto aperiod not exceeding 
her own lifetime. "This question was eon- 
sidered so far back as the year 1858 by Sir 
Lawrence Peel, O. J., in  Hurrydoss 
v. Rungunmoney (1) quoted in Mayne's 
Hindu Law, 9th Edition, page 956. Sir 
Lawrence Peel observed in that case as 
follows :— 


“The Hindu female is rather in the 
position of an heir taking by descent until 
& contingency happens, than an heir or 
devisee upon & trust by implication. There- 
forea bill filed by the presumptive heir in 


(1) Bevestrg’s Oases 057. . 
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puccession ngalntt the immediate heir who 
has succeeded by inherltanea must show a 
gàse approaching to spoliation." 

It washeld by their Lordships of the 
Privy Oouneil in Hurrydoss Dutt v, Up- 
Qoornah Dossee(3) that the principles ap- 
plied in English Courts of Equity for secur- 
ing in the publie funds any property to 
which one person ia entitled in possession 
and another is entitled in remainder, are 
not applicable to the case of the property in 
possession of & Hindu widow. The princi- 
ple applicable in such cases is that itis not 
sufficient to say that here is one person 
entitled in possession, and another entitled 
in remainder, in order to induce the Court 
to interfere to take the property out of the 
hands of the individual who is in possession 
of it; butit is necessary to show that there 
is danger to the property from the mode in 
which the party in possession is dealing 
with itand in which case only the Court 
should interfere. As remarked by Mr. 
Mayne in his learned work on Hindu Law 
on page 957 (9th Edition), the female heir in 
limited possession must appear not merely 
to be using but to be abusing her estate, 
and, therefore, specific'aete of '" waste " or 
of mismanagement or other misconduct 
must be alleged and proved. Unless this is 
done, the female heir can neither be pre- 
vented from getting the property in her 
possession nor from retaining it in her 
hand. Itis for this reason that the only 
relief which persons having reversionary 
interest in property held by a female having 
limited interest therein, can get°is a de- 
olaratory relief to the effect that a particular 
alienation made by the female will not be 
binding upon them after her death on the 
ground that there was no legal necessity 
for such alienation. In Renka v. Bhola 
Nath (3) Sir Henry Richards, O. J., and Sir 
Pramada Charan Banerji, J., dealt with a 
case in whicha widow had let out a large 
amount of property which she had inherit- 
ed from her husband on a low rent. The 
trial Court had, at the instance of the pre- 
sumptive heir, appointed a Receiver over 
the property and had granted an injungtion 
against the defendant. Their Lordships 
observed as follows :— 

* In our opinion the plaintiff has entirely 
misconceived his rightg and the Oourt 
below has granted him relief to which he 


(2)6M. L A. 43% 18ar. P. O.J. 561; 19 E. R. 
63. 
(3) 28 Ind, Cas. 896; 37 A. 177. è 
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is inno wayentltled, A Hindu widow is 
entitled to remain in possession of her 
husband's estate during her lifetime and 
she is not liable to account to any one. Of 
course, she can be restrained from commit- 
ting wilful waste where it is clearly and 
distinctly proved that she has been guilty 
of such action. A Hindu widow is enritled 
to give the property to any one she likes to 
enure so long as she lives and she need ask 
for no rent or other compensation for what 
she has done. She is olearly entitled ta 
grant a lease and totake a premium pro- 
vided that that lease is not to last longer 
than the term of her own life. Ii a Hindu 
widow alienates or deals with the property 
to the prejudice of the reversioners in a way 
not authorised by law, the reversionera are 
entitled to bring a suit for a declaration that 
the acts of the widow shall not prejudice 
the reversioners. In our opinion in the 
present case no acts of any kind were prov- 
ed which would in any way justify the 
Oourt in taking away the life-estate of the 
widow and appointing a Receiver. The 
widow is entitled to spend as she thinks 
best the entire iucome of the estate during 
her lifetime.” 

1 entirely agree with these remarks and 
hold that the mere fact that in the case 
before me the widow mortgaged the pro- 
perty in suit to the respondent for no con- 
sideration or for no legal necessity, cannot ba 
held to amount to a “waste.” The plaintiff's 
claim for possession on that ground must, 
therefore, fail, 

As to the second point, I need only state 
that the period of 11 years is itself not such 
& period that it may be considered to amount 
toa clog onthe equity of redemption. It 
was argued that since the profits of the 
property amounted to Rs. 200 annually ahd 
since the money advanced under the mort- 
gage-deed could be paid off by the profits 
of the property within a much shorter 
period, the term fixed in the mortgage- 
deed must necessarily be considered to be 
unreasonable and to amount to a clog on 
the equity of redemption. I am not pre- 
pared to accept this argument. Musammat 
Dilmani was in possession of the property ` 
and with her open eyes she contracted to 
givea mortgage tothe respondent of the 
property in suit fora period of 11 years in 
lieu of the consideration advanced under 
the mortgage-deed. Iam, therefore, unable 
to hold that the plaintiff as the next'rever- 
sioner is entjled fe ignore the period and 
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to ask the Court to allow her to redeem the 
property in suit prior to the expiry of the 
said period, She may claim redemption 
after the expiry of that period, if she 
chooses but she cannot be allowed to re- 
deem before the expiry of the term fixed 
in the deed. I, therefore, decide this point 
also against the appellant. 

As tothe third point, I am of opinion 
that the declaratory relief ought to be grant- 
ed to the plaintiff. The mere fact that 
she sued for possession, should not, in 
my opinion, be considered to stand in her 
wav of getting the declaratory relief. 

The main reason for granting such relief 
to the presumptive reversioner is that if 
the grant of such relief be postponed to 
& remote period when the limited heir has 
died, the evidence as to proof of considera- 
tion and legal necessity might disappear 
&nd put the transferee orthe reversioner 
in a very difficult position. In view of 
this consideration I have decided thata 
declaratory relief should be givento the 
plaintiff in this case, Indeed, the learned 
Advocate for the defendants-respondents 
did not seriously challenge this position 
and admitted that the plaintiff could claim 
& declaration. Under these circumstances 
there were only two courses open to me: 
one, to remit the case for a finding on 
this point to the lower Appellate Oourt; 
and theother, to arrive at a finding on the 
point myself. In view of the fact that 
the parties addressed me at great length 
and referred me practically to the whole 
evidence in connection with the question 
of "waste" I think it proper to determine 
the point myself ander s. 103 of the Code 
of Oivil Procedure. 

[His Lordship then proceeded to examine 
the evidence on the question of considera- 
tion and legal necessity and concluded:—) 

I, therefore, hold that the amount of 
consideration which passed for the mortgage- 
deed, dated the 23rd June, 1920, was only 
Ri. 117 and that itis binding upon the 
plaintiff, since, as already stated, it wasa 
debt borrowed by Ram Dat, the husband 
of Musammat Dilmani,and father of Musam- 
mat Dhup Rani, the appellant In the 
result I hold that the said deed is binding 
upon the plaintiff-appellant only to the 
extentof Rs. 117. 

I, therefore, allow the appeal, set.aside 
the decrees of both the Oourts below, 
and grant the plaintiff-appellant a declara- 
tory decree to the effect that the mort- 
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age-deed executed by the defendant No. 1. 
Musammat Dilmani) in favour of the de- 

fendant respondent, Ohbhail Behari, on the 

23rd June, 1926, is binding on the appel- 
lant only to the extentof Rs. 117, In the 
circumstances of the case, I order the 
parties to bear their own costs throughout, 
A.N. A, Appeal allowed. 


LAHORE HIGH COURT. 
First OrviL AePRAL No. 1620 or 1922, 
June 1, 1927, 

Present: —Mr. Justice Fforde and 
Mr. Justice Jai Lal. 


° DHANNA MAL —D&PENDANT—À PPELLANT 


versus 
PARMESHARI DAS AND ANOTHBR— 

PLAINTIFF AND DsrRNDANT— RESPONDENTS. 

Hindu Law -Gift -Giftby husband to wife —Deliv- 
ery of possession—Stridhan—Female heir succeeding 
to stridhan, whether takes absolute — esiate—Reverter 
after extinction of limited estate—Course of succes- 
sion —Succession to stridhan—Daughter's son takes 
before son—Sale by limited owner, validity of— 
Strangers right to impugn such sale—Sale in fraud 
of creditors—Third party's right to impeach sale 

Where a husband makes a gift of his house to hig 
wife the gift cannot be held to be invalid merely 
because the husband does not vacate the house and 
put the wife in exclusive possession of it, All that 
is required in such a case isan unequivocal intention 
tomake a gift and an effective transfer of control 
of, and power to dispose of, the donated property to 
the donee. [p 253, tol, 1] 

Under the Hindu Law of Benares School there is 
no distinction as tothe nature of the estate taken 
between property inherited by a woman from & male 
and property inherited by «er froma female and 
in both cases she takes it not absolutely as her 
stridhan but asa qualified estate with reverter after 
d Ape dre heirs of her predecessor-in-title, 
p. 254, col. 1. 

Sheo Partab Bahadur Singh v. Allahabad Bank (8) 
and Sham Behar, Lal v Ram Kali (4), relied on. 

Where stridhan property reverts to the heirs of 
the last female full owner after the extinction of a 
limited estate under the Mitakshara Law, it does not 
lose its original character of stridhan and assume 
the character ofa limited estate and the property 
would revert to the heirs of the female full owner 
who would have inherited it as her stridhan pro- 
perty if her death had taken place.after the death of 
the limited estate-holder, [p 251, col. 2.] 

Sheo Shankar Lal v Devi Sahai (5), explained. 

The daughter's son js a preferential heir to stridhan 
as compared toa son. [p. 255, col. 2.] t 

It isa wellestablished principle of the Mitakahara 
Law that an adoption in the Dattaka form has the 
effect of transferring the adopted boy from his 
natural into the adoptive family and consequently 
of losing all his rights of a son in his natural 
family including the right of claiming any share in 
the estate of his natural relations, [p. 256,"col. 1] 
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A sale by a limited owner tg not ab initio void 
or invalid. Itis likea voldable contract which is 
valid and enforceable unless it is repudiated by the 
p3rson at whose option it is voidable, and cannot be 
treatéd ago nullity by a trespasser who has succeeded 


in getting possession of the property. [p. 257, col. 
] 


Gobinda v. Nandu (10), explained. 

Ismail Ariff v. Mahomed Ghous (8), Abdul Hamid 
v. Sarbuland Khan (9) and Jhari Koeri v. Bijai Singh 
(11), referred to. 

A sale in fraud of creditors ig not void but only 
voidable at the instance of the ereditors, [p. 257, col. 
9 


"viret &ppeal from & decree of the First 
Olass Sub-Judge, Amritsar, dated the 27th 
March, 1922. 

ORDER.—For reasons which we have 
atated briefly and which we shall record 
in detail separately we accept both Appeals 
Nos. 1620 and 1621 of 1922 and direct that 
the suit of Dhanna Mal against Parmeshri 
Das, etc., be decreed with costs throughout 
and that the suit of Parmeshri Das against 
Dhanna Mal, etc. be dismissed with costs 
throughout. 


Messrs. Badri Das, J. N. Bhandari and 
Hem Raj, for Mr. Tek Chand, for the Appel- 
lant. 

Messrs. Mott . Sagar and Mehr Chand 
Mahajan, for the Respondents. 

JUDGMENT.—The following facts 
may briefly be stated: The house in dispute 
originally belonged to Bishan Das who 
had two wives, Musammat Lorindi Bai and 
Musammat Ved Kaur, the latter died 
without issue, but by Musammat Lorindi 
Bai he had a daughter, Musammat Durgi, 
who had two sons, Moti Ram ånd Par- 
meshri Das. Parmeshri Das was adopted 
by Bishan Das, On the 30th June, 1890, 
Bishan Das made an absolute gift of this 
house to Musammat Lorindi Bai by means 
. of a registered deed. Thereafter on the 
93rd September, 1890, he made a Will 
bequeathing the whole of his property to 
Musammat Lorindi Bai and after her death 
to Musammat Durgi and then to Parmeshri 
Das. Bishan Das died on the 5th October, 
1907, and Musammat Loriudi Bai died the 
next day, that is,,on the 6th October, 1902. 
On the 26th, August, 1913, Musagmat 
Durgi sold the house in dispute to one 
Hari Ram by means of a registered sale- 
deed, and the latter sold it to Dhanna 
Mal, appellant, on the, 33rd November, 
1917. It appears that after the sale Mu- 
sammat Durgi continued to live in the 
house as a tenant, till her death in Sep- 
tember, 1917, Parmeshri Das algo regided 
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in the house with Musammat Durgi. It 
further seems that after the death of 
Bishan Das, Parmeshri Das and Musammat 
Durgi continued to carry on his business 
which, however, failed with the result 
that a composition had to be made with 
the creditors. 

Apparently after the death of Musam- 
mat Durgi Parmeshri Das claimed to be 
the owner of the house; this led to civil 
and criminal proceedings between him 
and Dhanna Mal which culminated in two 
Suits being instituted in the Court of the 
Senior Subordinate Judge of Amritsar, 
one by Dhanna Mal against Parmeshri 
Das for possession of the house, with the 
exception of a small portion which the 
plaintiff alleged was already in his pos- 
and the second by Parmeshri 
Das against Dhanna Mal for a declaration 
that he was the absolute owner of the 
house. Both the suits were tried together 
and have been disposed of by the learned 
Senior Subordinate Judge by the same 
judgment. The suit of Parmeshri Das has 

een decreed and the other suit has been 
dismissed. Dhanna Mal has consequently 
appealed to this Court, 

After Oounsel for both parties had ar- 
gued their respective cases we arrived at 
the conclusion that the appeals must be 
accepted and, stating our reasons in brief 
orally, we pronounced judgment accord- 
ingly and intimated to the parties that 
we would record our reasons for our cone 
clusion in detail later. This we proceed 
todo now. The first important question, 
which needs determination in this case, is 
as to theorigin and nature of the title of 
Musammat Lorindi Bai in the house in 
dispute. Counsel for the appellant contends 
that she derived her title by virtue of the 
gift madein her favour on the 30th June, 
1890, which conferred an absolute interest 
on her and, therefore, that it becomes her 
stridhan descending on her death to her 
stridhan heir under the Mitakshara Law, 
and also thatevenifit be held that she 
derived her title by virtue of the Will made 
by Bishan Das,on a proper construction 
of the Will the bequest gave her an absolute 
title to the house and, therefore, the subse- 
quent bequests in favour of Musammat 
Durgi and Parmeshri Das being repugnant 
to the antecedent absolute bequest in 
favour of Musammat Lorindi Bai were 
invalid and should be ignored, and that 
consequently the’ house descended to the 
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heir who would be entitled to inherit 
her stridhan estate. The respondents’ case, 
on the other hand,is that the gift was 
never acted upon as it has not been 
established that possession of the property 
donated was given to the donee at the time 
of the gift and that, therefore, Musammat 
Lorindi Bai took the house under the Will, 
and further that the intention of the 
testator was to give a limited interest to 
Musammat Lorindi Bai subject to the gift 
over to Musammat Durgi and Parmeshri 
Das. ln support of this contention re 
liance was placed on a judgment of the 
House of Lords reported as Comiskey v. 
Bowring-Hanbury (1) and it was strenuously 
urged that Musammat Durgi and after 
her death Parmeshri Das became the 
owner of the house under the Will. 

The learned Senior Subordinate Judge 
has given no definite finding whether or 
not the gift was acted uponor whether it was 
invalid. Hehasheld, following Mohan Lal 
v. Niranjan Das (2) that even under the 
Wil Musammat  Lorindi Bai took an 
absolute interest and consequently that the 
bequest in favour of Musammat Durgi and 
Parmeshri Das was invalid and inopera- 
tive. 

In my opinion there is absolutely no 
reason to hold that the gift was not acted 
upon. In the deedit is expressly provided 
that possession of the house had been given 
to Musammat  Lorindi Bai, the donee. 
There is no evidence on the record from 
which it may be inferred that possession 
was not actually given to her. After the 
lapse of so many years from the date of 
the deed the burden of proving the in- 
validity of the gift lay heavily on Par- 
meshri Das and, in my opinion, he has not 
discharged it. Moreover no authority is 
cited in support of the proposition that, 
jn a case like the present where the donee 
is the wife of thedonora gift is invalid, 
unless the donor vacates the donated pro- 
perty and puts the donee in its exclusive 
possession. Indeed the learned Oounsel 
admitted that allthat is requiredin such 
& case isan unequivocal intention to make 
a gift and an effective transfer of control 
of and power to dispose of the gifted pro- 
perty tothe donee. This provision of law 
was, inmy opinion, complied with in this 


(1) (1905) A, ©. 84; 74 L. J, Oh, 263; 63 W? R., 402; 92 
L. T. 941; 21 T. L. R, 252. 
(2) 80 Ind. Ons, 619; 2 Lek, 175, 
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case by the execution and registration of 
the deed of gift, it being borne in mind 
that the husband and wife who resided in 
we house continued to do so after the 
gift. : 

Holding, therefore, as I do that Musam- 
mat Lorindi Bai took the property under 
the gift it is obvious that she took an 
absolute interest in the house which the 
deed purported to grant her and, therefore, 
the house was her stridhan property and 
devolved after her on Musammat-Durgi as 
an heirtothe stridhan estate of her mother 
Musammat Lorindi Bai. 

In view of the above finding it is not 
necessary for me to discuss the next ques- 
tion whether, if Musammat Lorindi Bai had 
taken the house under the Will, shehad 
an absolute interest in itora limited in- 
terest subject to the bequests in favour 
of Musammat Durgi and Parmeshri Das. 
Oounsel forthe latter urged that the house 
was nottaken by  Musammat Lorindi Bai 
under the gift because otherwise Bishan 
Das would not have made a Will, but the 
Will makes no mention of the house and it 
is admitted that he had considerable pro- 
perty ether than the house which could 
have been the subject of the bequest. 
There is further no substance in the argu- 
ment of the Oounsel that in his pleadings 
Dhanna Mal admitted that Musammat 
Lorindi Bai had taken the house under 
the Will. His written statement properly 
construed amounts to this: that Musammat 
Lorindi Bai derived her title to the house 
under the deed of gift, butif she be 
deemed to have taken it under the Will, 
still she inherited an absolute title. Such 
a plea does not in any waymilitate against 
his primary case which is that the title 
of Musammat Lorindi Bai was by virtue of 
the gift. 

The next question agitated before us, 
and which comes after the first in its 
natural sequence, is whether Musammat 
Durgi as an heir to the stridhan estate of her 
mother Musammat Lorindi Bai had herself 
a life-interest in the house -or whether she 
took an absolute title thereto. Counsel for 
Parmeshri Das contends that she took an 
absolute interest, but the learmed Senior 
Subordinate Judge has held that she had 
only a life-interest and nothing more. In 
my opinion the view of the learned Judga 
is correct. Itis supported by ajudgment 
of their Lordships of the Priyy Gouncil 
i, e, Shea Partah Bahadur Singh v. Allah, 
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abad Bank (3) in which it was held that 
` under the Hindu Law of Benares School 
there is no distinction as to the nature of 
the estate taken between property inherited 
by awoman from a male and property 
inherited by herfroma female and that in 
both cases she takes it not absolutely as her 
stridhan but as a qualified estate with 
reverter after her death to the heirs of her 
predecessor-in-title. The same view is 
taken in Sham Behari Lal v. Ram Kali 
(4) where it was held that “a daughter 
taking as heir to her mother property 
which was stridhan in the hands of 
the mother, does not take it as her own 
stridhan, but takes it with a limited estate, 
with reverter after her death to the heirs 
of her predecessor.” 

Following these judicial authorities, I 
hold that after the death of Musammat 
Durgi the house would havereverted to the 
heirs of Musammat Lorindi Bai but for the 
sale by her in favour of Hari Ram, and also 
that Musammat Durgi having merely a 
limited estate in the house was not compe- 
tent to sell it except for valid necessity as 
that term is defined in the Hindu Law. 

No argument, however, was advanced 
before us by Counsel for the appellant in 
support of his plea that there was valid 
necessity for the sale. Indeed it was con- 
ceded that such necessity had not been 
established. The main contention of the 
learned Counsel was that, assuming that 
thesale was without necessity, Parmeshri 
Das, not being the next heir of Musammat 
Lorindi Bai with regard to the house in dis- 
putein the presensee of Moti Ram, her 
daughter's son, was not competent to chal- 
lenge the sale which must be held to be 
valid and subsisting unless set aside at 
the instance of the next reversionary heir, 
that is Moti Ram. 

This takes us to the consideration of 
the next question that arises in this case, 
which is whether Parmeshri Das is the 
next heir of Musammat Lorindi Bai in 
respect of the house in dispute or whether 
he is now competent to challenge the sale 
by Musammat Durgi in favour of Hari 
Ram. I will first clear the ground by stat- 
ing that, according tothe recitals in the 
sale-deed Musummat Durgi did not purport 


(8) 25 A. 476; 7 O. W. N. 840; 13 M. L, J, 336; 5 
Bom, L. R. 883; 30I. A, 209; 8 Sar, P. O. J. 535 
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to transfer her life-estate only,but she sold 
the house absolutely, that isto say, she 
expressly intended to grant an absolute 
heritable title to the vendee Hari Ram, 
which was not intended to terminate with 
the death of Musammat Durgi, but con- 
tinues to subsist unless the eale is set 
aside as having been made without valid 
necessity. 

The argument of the respohdent's Coun- 
sel was that, even assuming that origin- 
ally the house was the etridhan property 
of Musammat Lorindi Bai in her hands, 
it ceased to be so in the hands of Musammat 
Durgi, and when it reverted to Musammat 
Lorindi Bai'sheirs after Musammat Durgi's 
death, it had lost its character as the 
stridhan property of Musammat Lorindi Bai 
and had assumed the character of the 
usual woman's estate in the property in- 
herited by her from her husband, and, 
therefore, devolved on the heir who was 
entitled to succeed to the rest of her 
husband's estate in her hands. No authority 
was cited, and I know of none, in support of 
the proposition that when property reverta to 
the heirs of the last female full owner after 
the extinction of a limited estate under 
the Mitakshara Law, it loses its original 
character and assumes the character of a 
limited estate. Sucha proposition, in my 
opinion, is self contradictory and ia 
antagonistic to the very notion of the rule of 
revérter which, when translated into prac- 
tice, means that when determining the heir 
who is to succeed to the property, it must be 
assumed asif the intermediate limited heir 
who has died did not exist, and the original 
inheritance opened out to the next heir to 
the estate of the last full owner. I hold 
that the house would have reverted to the 
heirs of Musammat Lorindi Bai who would 
have inherited itas her stridhan property 
if her death bad taken place after that of 
Musammat Durgi, The learned Senior Sub- 
ordinate Judge has held that, on the death 
of Musammat Durgi, Parmeshri Das waa 
equally entitled to inherit the house in 
dispute with Moti Ram as stridhan heir of 
Musammat Loripdi Bai, and has relied in 
support of this view on Sheo Shankar Lal 
v. Devi Sahai (5) which is a judgment of 
the Judicial Committee of the Privy 
Oouncil. In that casethe property in dis- 
pute was gifted absolutely to Musammat 


(5) 25 44, 468; 30 I. A. 202: 8 Bar. P. O, J, 465; 7 
O, W, N, 831; 5 Bom, L, R, 828; 18 M, Ia J, (iQ 
byt 
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Jadu Nath by the last male owners thereof. 
On Musammat Jadu Nath's death her 
daughter, Musammat Jagar Nath, succeed- 
ed toherrights. Jagar Nath died leaving 
sons and a married daughter. Ina suit by 
the sons of Musammat Jagar Nath to es- 
tablish their title to the property against 
certain defendants, who professed to hold 
it adversely to Musammat Jadu Nath and 
Musammat Jagar Nath, the plea of the de- 
fendants, inter alia, wasthat asa sister of 
the plaintiffs was in existence, she, not 
they, was the heir to their mother’s pro- 
.perty. The plaintiffs contended that the 
existence of the sister did not prejudice 
their claim and an issue was framed: 
“whether the plaintiffs are entitled to main- 
tain the present suit while the daughter 
of Musammat Jagar Nath Kunwari exists.” 

It may be mentioned that the daughter 
was nota party to this litigation atall. 
In the course of their judgment their 
Lordships of the Privy Oouncil remarked : 

“The precise question, therefore, arising 
for decision is whether, under the Hindu 
Law of the Benares School, property which a 
woman has taken by inheritance from a 
female is her stridhan in such a sense that on 
her death it passes to her stridhan heirs in 
the female line to the exclusion of males." 

Their Lordships eventually answered the 
question in the negative and decreed the 
plaintiff's suit concluding the Judgment as 
follows: 

“Their Lordships are, therefore, unable to 
agree with the High Oourt in thinking 
that the property now in question was the 
stridhan of Musammat Jagarnath devolv- 
ing as such upon the plaintiff's married 
sister in preference to them. And this is 
sufficient to dispose of the present case.” 

It is thus to be observed that the pre- 
eise question that is involved in the pre- 
pent case was not raised and discussed 
before the Judicial Oommittee. It appears 
to have been assumed that if Musammat 
Jagar Nath did not become a full owner 
of the property andit reverted to the heirs 
of Musammat Jadu Nath the plaintiffs 
were entitled to succeed. The question 
whether the plaintiffs wete the heirs of 
Musammat Jadu Nath after the death of 
Musammat Jagar Nath or whether their 
sister was the heir was not apparently dis- 
cussed before their Lordships. This judg- 
ment, therefore, is no authority in support 
pi the view of the learned Senior Bubordi- 
pate Judge, but ite ultimate effect does lend 
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some support to it. This, however, is not 
ths first time that the question of interpre- 
tation of this case has come up for consi- 
deration before the High Oourts in India. 
It was considered, inter alia, by a Full 
Bench of the Madras High Court in Subra- 
manian Chetti v. Arunachelam Chatti (6), 
and also by a Division Bench of the Allah- 
abad High Oourt in Sham Behari Lal v. 
Ram Kali (4) and again in Ram Kali v. 
Gopal Dei (7). In the Madras case it was 
held thata daughter is entitled to take in 
preference to a daughter's son, the stridhan 
of grandmother and that the judgment of 
the Judicial Oommittee already referred to 
should not betaken to lay down a rule to 
the contrary as the question was not direct- 
ly put in issue before their Lordships, but 
was merely assumed. The same view of 
the effect of the Privy Oouncil judgment 
was taken in the Allahabad cases cited 
above. 

Another circumstance that may perti- 
nently be mentioned is that in the case 
before us Moti Ram has been impleaded as 
@ party and is actually prosecuting the 
case on behalf of Dhanna Mal who is hig 
father-in-law and there is a statement on 
the record from which it appears that 
Dhanna Mal intends to transfer this pro- 
perty to Moti Ram. This, however, does 
not materially affect the question before us. 

The heirs to the stridhan property of the 
kind with which we are concerned in this 
case are- mentioned in para. 125 (2) of 
Maulla's Principles of Hindu Law, where 
the daughter’s son is mentioned to be the 
preferential heir as tqmpared to a son, 
The learned Oounselfor Parmeshri Das did 
not contend that this order of succession 
was not correct. His argument, however 
was that his client was entitled to succeed 
for two reasons: (1) asthe property when 
it reverted to Musammat Lorindi Bai's 
heirs afterthe death of Musammat Durgi 
ceased tobe her stridhan property, it de- 
scended to her son with the rest of the pro- 
perty which she had inherited from her 
husband, and (2) that in any case Parmeshri 
Das as also a daughter's adn of Musammat 
Lorindi Bai and did not lose his rights as 
rr a of his adoption by Bishan 


as. 
I have already récorded my opinion that 
the property, when it reverted to Musammat 
(8) 28 M | 
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Lorindi Bai’s heirs after the death of Mu- 
sammat Durgi, did not lose its character es 
her stridhan property. It, therefore, fol- 
lows that her daughter's son is entitled to 
take it before her son, and consequently 
Parmeshri Das could notinherit the house 
in suit as the son of Musammat Lorindi Bai. 
Iam also of opinion that on his adoption 
by Bishan Das he lost his rights ss his 
daughter's son and consequently also as the 
daughter's son of Musammat Lorindi Bai, 
The learned Senior Subordinate Judge ap- 
pearsto have been under some misappre- 
hension, when he holds that the adoption of 
Parmeshri Das by Bishan Das did not take 
away his former status as his daughter’s 
son. Itis a well-established principle of 
the Mitakshara Law that an adoption in 
the Dattaka form has the effect of transfer- 
ring the adopted boy from his natural into 
the adoptive family and consequently of 
losing all his rights of à son in his natural 
family including the right of claiming any 
share in the estate of his natural relations. 
The only tie or affinity that such a boy 
retains with his natural family is that he 
cannot marry in it within the prohibited 
degree nor can he adopt from that family 
a boy whom he could not have adopted if 
he had remained in that family : see para. 
409 of Mulla’s Principles of Hindu Law. 
The proposition, in my opinion, is so well 
recognized that no further authority is neces- 
sary to support it. In fact Qounsel for the 
respondent did not seek to support the 
judgment of the Senior Subordinate Judge 
on this ground but he asserted that the 
adoption in this cade was not in the Datta- 
ka but in the Kritima form, the sole ground 
advanced in support of this contention, 
being that under the Mitakshara Law, a 
daughter’s son could not be adopted in the 
Dattaka form. : 

We declined to entertain this assertion 
ofthe learned Oounse]. as it appeared to 
us that it was assumed throughout the trial 
in the lower Oourt that this was a valid 
adoption under the Dattaka form and that 
an attempt was being made to raise new 
plea for the first time before us. I further 
hold that there is absolutely no material on 
the record in support of the contention of 
the learned Counsel and it must, therefore, 
be assumed that this was a valid adoption 
under the Datiaka form. It, therefore, 
follows that Parmeshri Das is not entitled 
to inkerit, the house along with orein prefere 
ence la Moti Ram, 
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Counsel for the respondent then pro- 
pounded another proposition which is that 
thesale in favour of Hari Ram being by 
the holder of a limited estate under the 
Hindu Law was invalid, and, therefore, that 
Parmeshri Das who was in possession of the 
house could defend his possession against 
the invalid title of Dhanna Ma! who derived 
it from Hari Ram. It was further contend- 
ed that as part ofthe same proposition tLat, 
in any case, Parmeshri Das being a rever- 
sioner after Moti Ram, was entitled to 
defend his possession on the ground that 
the sale in favour of Hari Ram being with- 
out consideration and necessity was in- 
valid, 

In support of the first proposition the 
learned Oounsel relied upon Ismail Ariff 
v. Mahomed Ghous (8) and Abdul Hamid v. 
Sarbuland Khan (9) in which it has been 
held that mere possession is a suffi- 
cient defence against persons who have no 
title to the property in suit and that a per- 
son in possession of land without title has 
an interest in the property which is good 
against all the world except the true owner. 
But there is an initial fallacy underlying 
the contention of the learned Counsel A 
sale by & limited owner is not ab initio void 
or invalid. It is perfectly valid and bind- 
ing until it is set aside at the instance of 
the next reversioner. Such a transaction 
is, if I may use the analogy, like a voidable 
contract which is valid and enforceable 
unlessit is repudiated by the person at 
whose option it is voidable. The learned ' 
Counsel placed reliance on certain remarks 
quoted at the bottom of page 452* by a Divi- 
sion Bench of this Court in Gobinda v. 
Nandu (10) which are to the effect that “the 
restrictions on a Hindu widow's power of 
alienation are inseparable from her estate, 
and their existence does not depend on 
that of heirs capable of taking on her 
death. It follows that if, for want of heirs, 
the right to the property so far as it has 
not been lawfully disposed of by her, passes 
tothe Orown, the Orown must have the 
same power which an heir would have of 
protecting its. interests by impeaching 
any unauthorized alienation m the widow." 

This remark, in my opinion, does not 
help the respondent. The true meaning of 

(8) 20 O. 834; 20 L A. 99; 6 Sar. P. O, J, 305; 17 Ind, 
Jur. 321; 10 Ind, Dec. (x. 8.) 561 (P, O). 

(9) 78 P. R. 1902; 137 P. L, R, 1909, 

(10) 74 Ind, Cas, 644; 5 Lab, L, J. 450; A, 1. R, 1023 
Leh, 217. 
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the remark is that if at the time when 
the inheritance opens out on the death of 
the widow there are heirs who are entitled 
toinherit they havearight to institute & 
Suit toimpeach an unauthorized alienation 
made by her, and that if there are no such 
heirs and the property passes to the Orown, 
the Orown has such aright. The remark 
assumes that the person who attacks the 
alienation is entitled to inherit the pro- 
perty. Assuming that Parmeshri Das isa 
stranger to the family in the sense that he 
has noright to inherit the stridhan property 
of Musammat Lorindi Bai and, therefore, 
that he is attempting t6 establish his title 
to the property merely on the ground of! his 
&dverse possession as against an alienee 
from a limited owner, the alienation being 
without necessity, Iam clearly of opinion 
that he cannot succeed. 

In Jhari Koeri v. Bijai Singh (11) persons 
in possession of the property then in 
dispute, who were the defendante, defended 
the suit, inter alia, on the ground of their 
possession and contended that unless the 
plaintiffs who for practical purposes were 
the purchasers of the property from a 
limited owner proved an indefeasible title 
to the property they, the defendants, were 
entitled to remain in possession. The 
learned Judges held that the purchasers 
having purchased what purported to be an 
absolute interest in the property they 
obtained a title voidable at the instance of 
the reversioners on the widow's death and 
that until challenged by them it was a 
good title and could not be treated asa 
nullity by any trespasser who had suceeed- 


ed in getting possession of the property. - 


With all respect I agree with this view and 
hold that there is no substance in the first 
contention of the learned Counsel. 

. With regard to the second contention 
that, though Moti Ram was the immediate 
heir still Parmeshri Das being the heir 
next after him could contest the validity 
of the saie in favourof Hari Ram. It is not 
necessary for me to decide whether 
Parmeshri Das was competent to sue to Bet 
aside the sale during the lifetime of Musam- 
mat Durgi, but I will confine my remarks 
to the circumstances as they existed at the 
time of institution of these suits. On the 
death of Musammat Dargi, Moti Ram 
remeined no longer an expectant ré 
versioner, 

a 14 Ind, Oas, 865; 45 A, 613;.21 A, L, J, 563; A, 
J, B, 1924 All, 109; L, R, 5 A, 11 Rev, 
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estate of Musammat Lorindi Bai having 
materialized on the succession having 
opened out Parmeshri Das lost all rights 
in it as the next heir. There is no doubt 
that if Moti Ram had actually inherited the 
house, he would, as the daughter's son of 
Musammat Lorindi Bai, have become a full 
owner thereof, and as such would’ have 
become a new stock of heirs with regard to 
the house so inherited byhim, and, therefore 
on his death it is his heirs, under the Hindu 
Law, and not those of Musammat Lorindi 
Bai, that would be entitled to succeed ‘to 
him. Parmeshri Das, therefore, under the 
circumstances, has lost all reversionary 
interest in the house on the death of 
Musammat Durgi and is consequently not 
competent to challenge the sale by her, and 
especially so when we know that Moti- Ram 
is actually supporting the  alienee. 
Parmeshri Das's interest, if any, that now 
remains in the house is as an expectant heir 
to Moti Ram and as such he is not entitled 
to challenge the alienation and specially sa 
considering that it has not been challenged 
by the latter. 3 

The last question taken up by the Oounsel 
for the respondent was that in any case the 
sale in favour of Hari Ram was fictitious 
having been effected to defraud the 
creditors of Musammat Durgi and that it 
was absolutely void and, therefore, did not 
confer any title on the vendee. It is hardly 
necessary to seriously consider this plea. 
In the first instance it has not been: 
established that the sale was fictitious and 
effected with intent to defraud the creditors. 
On the other hand, it appears from the 
statement of the respo&dent's own witness, 
Harjas Rai, that the housein dispute was 
left to Musammat Durgi by the creditors. . 
It appears that on the failure ofthe business 
of Musammat Durgi and Parmeshri Das. 
they made a composition with their creditors 
and handed over the bulk of their property 
to certain trustees, including Harjas Rai, 
for distribution to the creditors, but itis 
clear that the house in dispute was not 
so handed over, but was expressly left 
unaffepted by the trust, There was, there- 
fore, no danger of its being attached by the 
ereditors and consequently there was no 
motive and no occasion to tramsfer it- 
fictitiously with intent to defraud tha 
creditors. 

It is not, therefore, necessary for me to 
consider the next point whether Parmeshri , 
Das is enjitled to defend his possession, © 
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merely on the plea that the sale in question 
was fictitious, though I may remark in 
passing that, as at present advised, I 
consider that such a sale can be set aside 
only at the instance of the creditors and 
consequently the plea that it was void is 
not open to Parmeshri Das under the 
circumstances. 

Itis for these reasons that the appeals 
have been accepted by us and the decrees 
of the learned Senior Subordinate Judge 
reversed, ] 
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SIND JUDICIAL COMMIS- 
SIONER'S COURT. 
Exzootion APPLICATION No. 378 op 1927. 
July 4, 1928. 

Present;— Mr, Rupchand Bilaram, A. J. C, 
EBRAHIM MAHOMED—Jovpaumznr- 
CREDITOR 


‘ versus 
PIR MAHOMED-—J vpauzNT-DsBron, 
Civil Procedure Code (Act V of 1908), s. 66 (4)— 
Sind Provincial Insolveney Rules, 7.85 (1)—Judg- 
ment-debtor released on expressing intention to apply 
for insolvency—Bare presentation of insolvency peti- 
tion—Fatlure to make deposit required by insolvency 
rules—Return for compliance—F'ailure to re-present 
petition—Surety, discharge of. 
There is no sufficient compliance with a, 55 (4) 
of the Civil Procedure Code when an insolvency 


lon. 3 judgment-debtor in Court 
ut it is not in the prescribed fotm 


by the Oourt. Such an appliostion does not ipso 
y 


the bond executed by him 

Applicationin execution against surety 
for judgment-debtor. 

Mr. Pahlajeing B. Advani, for the J udg- 
ment-Oreditor, 

Mr. Rewachand Vassanmal, for the 
Burety.: 


ORDER.—Inthis case, the judgment- 
debtor Pir Mahomed was brought ynder 
atrest on July 25, 1927. He expressed his 
intention to apply for insolvency and was 
released on one Haji Abdul Rahman stand- 
ing surety for him in the sum of Rs. 300 
under s. 55, cl. (4), Oivif Procedure Code. 
It appears that within one month of that 
date the judgtnent debtor attempted to 
presenta petition for insolvengy which 
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Petition, however, could not be entertained 
asit was not accompanied by the necessary 
deposit required under r. 85, cl, (1) of the 
Provincial Insolvency Rules which required 
him to deposit a sum of Rs. 50 with the 
Nazir along with his petition, The peti- 
tion was returned to the judgment-debtor 
and was never re-presented by him accom- 
panied by the necessary deposit. It is 
evident that he had no bona fide intention 
of applying for insolvency or for prosecut- 
ing his application, and that this was only 
an attempt to help the surety in getting 
off his liability under the bond. The surety 
has now been called uponto show cause 
why he shouldnot be made to pay the sum 
for which he stood surety, Mr. Rewachand 
has appeared for him and has urged that 
in Bo far ae the judgment-debtor presented 
a petition and though his petition was re-s 
turned to him for want of the necessary 
deposit, the surety was ipso facto discharg« 
ed by such presentation. He has also con. 
tended that there was a subsequent ad- 
justment of the decree between the judg» 
ment-debtor and the. judgment-creditor 
and that the judgment-creditor could not, 
therefore, enforce the bond. He has, howe 
ever, offered no evidence with regard to 
the second point, both the judgment«debtor 
andthe surety having kept themselves 
away from Oourt to-day in order to avoid 
cross-examination which would have thrown 
a great light on the object with which the 
petition was presented. The second ground, 
therefore, fails for want of evidence. 

lam not prepared to interpret the words 
of s. 55 cl. (4) as meaning thatany and every 
petition which js presented by a judgment- 
debtor in Court though it is not in the pre- 
scribed form or accompanied by necessary 
deposit, or otherwise proper and is not rea 
presented after duecompliance has the effect 
of discharging the surety from his liability 
under the bond. These words | jnterpret 
as meaning applying in the proper form 
andafter duly complying with the form- 
alities prescribed by law orthe rules 
Íramed thereunder, within the prescribed 
period or within such extension thereof as 
may have been granted by the Court. 

Inthe present case the petition was 
never re-presented tothe Court, within the 
time allowed and, therefore, the judgments 
debtor failed to apply for his insolvency 
within the meaning of that sub-section, l, 
therefore, order & warrant of arrest to issue 
against the surety for recovery of Rs, $00, 
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Whether executión shon issuefor the 
balance of the amount agáfnst the judg- 
ment debtor by his arrest or by attach- 
ment cf his property is a matter which I 
will consider later when a proper applica- 
tion is made to me. In view of my having 
issued a warrant of arrest against the 
surety no warrant ofarrest is for the pre- 
sen to issue or to be served on the judg- 
ment-debtor without special leave of the 
Court, 


P. B. A, Application allowed. 


LAHORE HIGH COURT. 
MisoEnLLANBOU8S ArrsgaL No. 2455 or 1926, 
September 27, 1927, 

Present :—Mr, Justice Jai Lal. 
GHANAYA LAL AND OTHER3—J UDGMBNT- 
Dsstoxs—APPeLLANTS 
versus 
PUNJAB NATIONAL BANK, Lrp,, 
LAHORE —Deosss-Hotpazp— 

— ReBPONDENT, 

Limitation Act (LX of 1908), Sch. I, Art. 182 ()— 
Application for rateable distribution, whether applica- 
tion ‘in accordance with law'—Cwil Procedure Code 
(Act V of 1908), O. XXI, r. 11 (e), scope of—Applrea- 
tion for step-in-aid, whether should be made pending 
application for execution, ; 

An application which is otherwise in accordance 
with the provisions of O. XXI, r. 11, Civil Procedure 
Code, does not cease to be an application in accord- 
ance with law within the meaning of Art. 182 (5) of 
Sch. I of the Limitation Act merely because the 
prayer in the application is for grant of rateable dis- 
tribution. [p. 200, col. 2.] 

Any method suggested by the deoree-holder for the 
satisfaction of the decree which is not actually pro- 
hibited by law falls within the purview of cl. (e) of 
O. XXI, r. 11 ofthe Code. [ibid 

Gobardhan Dass v Jang Bahadur (1), referred to. 

An applieation to take some step-in aid of exe- 
vution ofthe decree can be made when no applica- 
tion for execution at the instance of the particular 
decree-holder is pending in Court. [p. 261, col 1.] 

Sankaranarayana Wlai v. uthiya  Veettil 
Thangamma (4), followed, 

Miscellaneous appeal from an order of the 
Senior Sub-Judge, Kangra, dated the 4th 


June, 1926. 
1 Mr, Jagan Nath Aggarwal, tor the Appel- 
ants. 
Mr. Hargopal, for the Respondent. 
JUDGMENT.—On the llth December, 
1919, the Punjab National Bank, Limited, 
obtained a decree against Rai Sahib 
Kanhaiya Lal for the recovery of 
Rs, 94,084-7-9 and costs recoverable opt 


YA LAL v. PUNJAB NATIONAL B 


LTD. 559 
of the pro mortgaged and other pro^ , 
perty and person of the judgment-debtor- 
The decree was not in the form prescribed 
by O. XXXIV, but was in the terms already 
mentioned, It appears that another 
creditor of Rai Sahib Kanhaiya Lal had 
obtained a decree against him and had 
applied to the same Judge who passed the 
deeree in favour of the Bank for the exe- 
cution of his decree by sale of the pro- 
perty which was subsequently declared 
subject tothe lien of the Bank andin the 
course of the execution of that decree an 
order had been passed by the learned 
Senior Subordinate Judge that the pro- 
perty be sold and out of the sale-proceeda 
Rs, 25,000 be paid to the Bank and the 
restto the executing deocree-holder. On 
the 12th June, 1920, the Bank presented 
an application to the Senior Subordinate 
Judge which application is in the form 
prescribed for the execution of the decrees 
in O. XXL, r. 11, Civil Procedure Oode, 
the only exception that could possibly be 


‘taken to it relates to the description of the 


mode in which the assistance of the Oourb 
was required. This matter I will discuss 
presently. On the 14th April, 1923, the‘ 
Bank presented an application to the 
Court praying that the lands already at. 
tached be auctioned. It appears that pres 
viously & wrong description had been 
given by the Bauk of the property which 
they desired to be sold and that a correct 
description was supplied on the date on 
which this application was made. It ig 
not necessary for the purposes of this case 
to consider the effect of the next appli~ 
cation mentioned in fhe judgment of the 
Senior Subordinate Judge, i. e., the applis 
cation dated the llth February, 1424, 
made by the Bank for permission: to bid 
at the auction. Whether that application 
is or is not a step-in-aid of execution hag 
been the subject of controversy before 
me, butas the decision of this point is 
not necessary for the purposes of this 
appeal I have refrained from express. 
ing any opinion on the subject, The next 
application is dated the 4th. June, 1924, 
which was made by the Bank praying 
for the appointment of an ad interim 
Receiver in respect of the judgment-debtor's 
property. The later application of the 12th 
December, 1924, might be ignored for 
the same reason as the application made 
on the llth February, 1924. It appears 
that theejudgment-debtor compromised 
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ihe case with the other at ing decree- 
holder with the result that on the 20th 
October, 1925, all execution proceedings 
in that case were filed by the Court and 
with those proceedings the application 
made bythe Bank on the 12th June, 1920, 
was alsoconsigned to the record room, 
Then the Bank presented another applica- 
tion on the 16th January, 1926, asking for 
the execution of the decree. This applica- 
tion was objected to by the judgment- 
debtor on the 27th April, 1926, on the 
ground that it was barred by time. The 
learned Senior Subordinate Judge has 
disallowed this objection and has allowed 
the execution to proceed. This is an appeal 
by the judgment-debtor, 

The only question that is agitated be- 
fore meis whether the application of the 
16th January, 1926, is or is not barred by 
time. The Oounsel for the respondent has 
relied upon cl. (5) of the third column 
of Art, 182, Indian Limitation Act, which 
Provides that an application for execution 
ean be made when the application next 
hereinafter mentioned has been made 
within three years from the date of 
applying in accordance with law to the 
proper Uourt for execution or to take some 
step-in-aid of execution of the decree, The 
argument of the Oounsel for the appellant 
ig that the application of the 12th June, 
1920, is not an application in accordance 
with law and, therefore, must be ignored 
and that though the applications of the 
14th April, 1924, and 4th June, 1924, are 
applications made to take some steps-in-aid 
of execution of the decree, the condition 
precedent, as contaihed in the opening 
words of this clause has not been complied 
with because according to him, as I 
have already stated, there was no ap- 
plication for execution in accordance with 
law. The Counsel for the respondent says 
that the application of the 12th June, 
1920, was an application in accordance 
with law and that in any case it is 
noi necessary that an application to take 
some step-in-aid of execution of the decree 
should be made in the course of *pro- 
ceedings taken during the pendency of 
an application by the same decrec-holdar 
ya execution of decree in accordance with 
aw. , 

Now, I have already stated that the 
application of the 12th June, 1920, con- 
forms with the provisions of O, XXI, r. 
41, Qivil Procedure Code, with the possible 
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exception of prayer as to the mode 
in which the assistance of the Court is 
required. The application itself is headed 
as follows: 

“Application for execution of a decree ac- 
cording to O. XXI, r. 11." 

Then follow the various columns in which 
all the details required by r. llare given, 
but in the last column it is stated that 
“according to the order of the Senior Sub- 
ordinate Judge dated the 9th April, 1919, 
Rs. 25,000 are to be paid to the Bank 
first and the rest with interest and costs 
may be paid pro rata along with the 
other decree-holder, and the same prayer is 
repeated in anamplified form inthe body of 
the petition. This petition was initially dealt 
with by the learned Senior Subordinate 
Judge asother applications for execution are 
dealt with ; but later he apparently kept it 
pending with the record relating to the 
execution of the decree of the other de- 
eree-holder. Now, cl (JO. XXI,r.11 (2) 
provides that the application for execution 
of the decree shall state the mode in 
which the assistance of the Court is re- . 
quired and the following clauses are add- 
ed as an indication of the various modes 
in which the assistance may be given j 
(a) by delivery of property decreed, (b) by 
attachment and sale or by the sale: with- 
out attachment, /c) by the arrest of the: 
judgment-debtor, (d) by the appointment 
of a Receiver and (e) otherwise, as the 
nature of the relief granted may require, 
Now, this last clause, in my opinion, is 
comprehensive enough to include the prayer 
for grant of a rateable share in respect 
of the balance after Rs. 85,000 had been 
first paid to the decree-holder out of 
the sale-proceeds as already decided by’ 
the Oourt, This view is supported by 
a judgment ofa Division Bench of the 
Chief Oourt of Oudh which is reported 
a8 Gobardhan Dass v. Jang Bahadur (1). In 
my opinion any method suggested by the 
decree holder for the satisfaction of his. 
decree which method is not actually pro: 
hibited by law, falls within the purview of 
el. (e) mentioned above. The learned Coun- 
sel for the appellent relied upon Annamalat 
Chettiar v. Palamalai Pillai (2) and Rangi 
Ram v. Gangu (3) which I hold are dis- 


(1) 98 Ind. Cas 33; A.L R. 1926 Oudh 616; 3 O. W, 
40; 1 Luck. 568. 

(2) 43 Ind. Cas, 539; 41 M. 205; 22 M. D. T. 401; 33 
M. L, J, 707) (1917) Ms W, N. 882; 7 L. W. 208 

(8) 49 Ind, Cas, 134; 5 P, R, 1918, 
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tinguishable, In both these cases it has 

san laid down that where a decree- 
holder has attached the property of his 
juigment-debtor in execution of his decree 
ani another decree-holder applies merely 
for n rateable ‘share of the sale-proceeds 
and the original dacree- holder eompromires 
with the judgment-debtor and withdraws 
the attachment, the second decree holder 
is not entitled to ask that the attach- 
ment be maintained in execution of his 
decree, because he has not initially made 
a prayer for the attachment of the pro- 
perty. The question of limitation did not 
arise in those cases and, in my opinion, 
is to be decided by quite different con- 
siderations. 

Holding as I do that the application 
of the 12th June, 1920, was an application 
for execution in accordance with law it 
is obvious, and in fact it is conceded 
by the Counsel for the appellant, that on 
that finding the application for execu- 
tion is admittedly within time. I think 
it advisable, however, to record a finding 
on the second point that was agitated 
before me and that is whether an appli- 
cation to take some step-in-aid of execu- 
tion must be made during the pendency 
of an application made by 
decree-holder in accordance with law to 
the proper Oourt for execution of the 
decree, or whether such an application 
ean be made when no execution proceeding 
at the instance of the decree-holder who 
makes it is pending in Court. The ques- 
tion appears to be a difficult one, but 
after a careful consideration of all that 
has been said by the learned Counsel on 
both sides I have arrived at the con- 
clusion that an application to take some 
step-in-aid of execution of the decree can 
be made when no application for execution 
at the instance of the particular decree- 
holder is pending. in Oourt. This view 
ig supported by Sankaranarayana Pillat 
v. Puthiya.Veettil Thangamma (4) and 
follows from the wording of el. (5), Art. 182, 
In my opinion the words “where the appli- 
cation next hereinafter , mentioned has 
been made” apply both to an application 
for execution and an application to take 
some step-in aid of execution and both 
the applications are mentioned independ- 
eatly of each other in the clause with 


te 70 Ind, Oas, 383; 45 M. 202; (1921) M. W.N. 
391; 41 M. L. J, 374; 30 M. L. T. 252; A. I. R. 1022 
Mad, 341. 


the same- 
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the result that each is sufficient to save 
limitation and the second kind of appli- 
cation is not dependent on the first. I 
am of opinion that any action taken by 
a decree holder to realize the money 
decreed in his favour, whether such an 
action is taken in a pending application 
for execution or otherwise is a step-in- 
aid of execution. The result is that in 
my judgment the learned Senior Sub- 
ordinate Judge has correctly disallowed 
the objection of the judgment-debtor and 
I dismiss this appeal with costs. 
ALN. A, Appeal dismissed. 


PRIVY COUNCIL. 
OoNsoLIDATEO ÁPPBALS FROM THR BgPREME 
Court or Naw BRUNSWI!OR. 

July 20, 1928. 
Present:—Lord Chancellor, Viscount 
Sumner, Lord Warrington of Olyffe, 
Lord Atkin and Chief Justice Anglin. 
Tas INGLEWOOD PULP AND 
PAPER OOMPANY, Liurtrap— 
APPELLANTS 
versus 
Tus NEW BRUNSWIOK ELEOTRIO 
POWER OOMMISSION— RESPONDENTS. 

Land Aoquisition Act (I of 1894), 8. 84—Payment 
of interest. ` 

The rule has long been accepted in the interpreta- 
tion of Statutes that they are not to be held to depriva 
owners of their property without adequate com- 
pensation unless the intentjon to do so is made quite 


clear : 

Held, accordingly, that where property has been 
compulsorily acquired by the Government or a 
ublie body and possession taken by it, it must pay 
Piterest: on the amount awarded as compensation, 
from the date of the taking of such possession. [p. 264, 


1, 2 
gu & Co. v. Board of Trade (1), relied on. 

Oonsolidated appeals from the Supreme 
Court of the Province of New Brunswick, 
Appeal Side. 

Messrs. Fred. R: Taylor and H. A. Porter, 
for fhe Appellants. . 

Messrs. John B. M. Baxter and Lewin, for 
the Respondents. 

JUDGMENT. . 

Lord Warrington of Clyffe.— 
This isan appeal from an order of the 
Appeal Division of. the Supreme Court 
of New Brunswick, dated the 22nd April, 
1927, varying in certain particulars, but 
otherwise affirming an award of Le ‘Blane, 


843 
J., slitting as an arbitrator under the New 
Lir Electric Power Act, 1920 (10 Geo. 

, 6. 99). 

There ia also before the Board a oross- 
appeal (brought by leave) against so much 
of the order of the Court of Appeal as 
varied the award in the appellants’ favour 
and against that part of the same order 
which directed the respondents to pay in- 
terest on the principal sum awarded. 

The award was made on a claim by the 
appellants for compensation in respect of 
certain lands expropriated by the respond- 
ents for the purpose of their statutory 
undertaking. 

The respondents are virtually a Depart- 
ment of the Province of New Brunswick 
and were incorporated by the Act above 
referred to for the purpose of constructing, 
maintaining and operating works, machin- 
ery and plant for generating electrical 
energy from (amongst other things) water 
power and for transmitting the same. They 
were given extensive powers of expro- 
priation, and it is not disputed that such 
powers were validly exercised in the present 
case. 

With regard to compensation, it was 
provided that a notice specifying generally 
the property taken, and signed as directed 
by the Act, should be filedin the office of 
the Registrar of Deeds for the country in 
which the property is situate, and such pro- 
perty should thereupon becomeand remain 
vested in the Commission, and afterthe filing 
of such notice, a notice should be served upon 
the owner of the property which should con- 
tain (a)a designation ef the matter or thing 
80 tobe taken sufflcient to identifythe same 
&nd (b) & declaration of willingness to pay 
Bome certain sum as compensation for such 
matter or thing so to be taken. This 
notice was to be accompanied by the certi- 
ficate of a Sworn Surveyor or Civil Engineer 


-disinterested in the matter to the effect 


(amongst other things) that he knows the 
land, matter or thing taken and the amount 
of damage likely to arisefrom the exercise 
of the powers, and that the sum offered is 
fair compensation for the land taken and 
for the damages aforesaid. 

It was further provided that, in default 
of acceptance of the sum offered, within 
the time fixed by the Act,’ the Commission 
might, in such a case as the present, apply 
for the assessmeht of damages toa Judge 
of the Supreme Court, and upon the ap- 
plicatfon being made the Judge Should by 
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order designate himself the-sole arbitrator 
and the Judge so designated should there- 
upon become and be the sole arbitrator 
for determining the compensation to be 
paid. 

It was expressly enacted that if the 
sum awarded should not be greater than 
that offered, the costs of the arbitration 
should be borne by the owner. 

An appeal was allowed upon any ques- 
tion of law orfact to the Appeal Division 
of the Supreme Court, and it was provided 
that upon the hearing of the appeal, the 
Supreme Court, if the question were one of 
fact, should decide the same upon the evi- 
dence taken before the arbitrator as in the 
case of original jurisdiction. 

The Musquash River, which flows into the 
Bay of Fundy, about 17 miles South West 
of the city of St. John, consists of two 
branches, the east branch and the west 
branch, which unite about seven miles above 
the river's mouth. Mach branch in its 
course passes through some lakes, of which 
the principal is the Alva Lake, on the east 
branch. 

Thelands of the appellants expropriated 
by the respondents are part ofa’ large area 
of wild forest land purchased by the appel- 
lants in or about the year 1901. Thearea 
was used by the appellants for lumbering 
purposes, and had no agricultural value. 
In the appellants’ time the Saw Mills were 
driven by Steam Power, but there were 
upon the property certain old Water Power 
Saw Mills and several dams had in former 
times been constructed, partly for the pur- 
pose of water storage in connection with 
these mills, and partly as driving dams to 
float the logs to the mills. Some of these 
dams, or what remained of them, were in 
existence when the property was taken over 
by the respondents. AJ] but two were much 
dilapidated. 

In 1908, a disastrous fire occurred which 
destroyed nearly all the timber, and there 
have been several fires since, The result 
is that in 1920, when possession of the ex- 
propriated land was first taken by the re- 
spondents,and for many years previously 
the land had ceated to be used for the only 
purpose for which it was fitted. It is esti- 
mated that the property would not again 
become of value for lumbering purposes for 
at least 50 years and probably more, 

The entire area consists of about 35,000 
acres; the portion expropriated consists 
of 8,264'04 acres, and is in the main 
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mile up ofthe beds of the river and itg 
tributaries and comparatively narrow strips 
of land on their banks. The whole of 
Like Alva and the land on its shores is 
lneluded. These portions are severed from 
the rest of the area, which thus loses such 
facilities for water transport as it previous- 
ly enjoyed. Theowners are also deprived 
of the fishing in the rivers and lakes includ- 
ed in the expropriated portion. 

Pursuant tothe provisions of the above- 
mentioned Act, the respondents obtained 
the certifloate of Mr. G G. Murdoch, a 
Sworn Surveyor and Oivil Engineer, disin- 
terested in the matter. The amount stated 
by him to bein his opinion fair compensa- 
tion for the land to be taken and for 
damages was $59,003:50 made up of the 
following items :— 


8,364'94 acres at $2750 per are ... $20,912:33 
10 per cent. forcible taking 2,091:23 
Standing timber estimated 

200,000 square feet.at $500a 

thousand 1,000°00 


Severance, roads flooded and to 
be re built in portions of pro- 
perty isolated .. 39,000:00 


$59,003:56 
This sum was offered tothe appellants 
and was not accepted. After some delay, 
owing to the death of the Judge firat desig- 
nated, by an order dated the 27th Novem- 
ber, 1924, Le Blanc, J., designated himself 
sole arbitrator for determining the amount 
of compensation and damages to be paid. 
The arbitration opened onthe 7th Janu- 
ary, 1925, and lasted, with adjournments, 
over several months, during which time the 
arbitrator heard a large number of witnesses. 
He also, with the consent of both parties, 
viewed the property and on the 30th October, 
1926, he made his award in the form of an 
elaborate reasoned judgment. By this he 
awarded $42,5U0, made up as follows :— 





8,000 acres at 2:50 an acre $20,000 
10 per cent. for forcible taking 2,000 
Flooding of roads e 3,000 


Damage to remainder of property 
on account of severance ,. 17,500 
42,500 


The appellants appealed to the Appeal 
Division of the Supreme Oourt, which by 
their order dated the 22nd April, 1927, 


/ 
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varied the award as follows: (1) By allows 
ing-a further sum of $900 with the ad- 
dition of 10 per cent. for forcible taking 
for the 360 acres not allowed for by the 
arbitrator; and (2) by allowing $6,000 for 
fishing rights, making the total amount 
awarded $49,490. The Court also allowed 
interest, refused by the arbitrator, on the 
said sum of $19,490 at the rate of 5 per 
cent. per annum from the 13th October, 
1920. They gave the appellants the costs 
of the appeal, but ordered them to pay the 
costs of the arbitration. 


The appellants appeal against this order, 
and coutend (1) that the sum awarded ag 
compensation for the land is insufficient, 
inasmuch as the arbitrator did not award 
any sum in respect of the special advan- 
tages alleged to be enjoyed by reason of 
the possibility of use being made of the 
Water Power connected therewith: (2) that 
something ought te be allowed for the 
value of the property for the purposes of 
hunting and shooting; and (3) that the 
arbitrator was not justified in reducing the 
amount fixed by Mr. Murdoch in respect 
of damage by severance, and the Appeal 
Division ought to have so held. 

The respondente, by the cross-appeal, 
seek tovary the order of the Appeal Divi- 
sion by omitting thesum allowed for fishing 
rights and by striking out the direction 
for payment of -interest. 


As to the first point raised by the appeal, 
the arbitrator and the Judges of the Appeal 
Division have, as appears clearly from their 
judgments, rightly apprehended the law 
on this subject, and their Lordships, there- 
fore, cannot find that the arbitrator hag 
proceeded on an erroneous view of thelaw. 
He has found asa fact thaton the evi- 
dence before him no value ought to be 
placed on such advantages, if any, as the 
land possessed asa Water Power site There 
was much conflicting evidence on the point 
and the arbitrator* has, as he was clearly 
entitled to do, adopted the avidence given 
by witnesses for the respondents rather than 
that of the appellants’ witnesses. Then 
having found that there were no special 
advantages on which a value could be 
placed, he has adopted the value placed 
on the land by Mr. Murdoch, It cannot be 
suggested that there was no evidence on 
which his finding could properly be based. 
There being no error in law and sufficient 
evidence to support the finding, it is clear 
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that’ the Court of Appeal were right in 
refusing to disturb it. E 

. The arbitrator made a mistake as to the 
number of acres taken and that has been 
properly corrected by the Appeal Division. 

. As to the complaint that no value has 
been placed on the land in respect of possi- 
ble -profits to be derived from the hunting 
&nd shooting, their Lordships do not see 
their way to interfere with the award. 
They think that the Court of Appeal were 
right in their view that there was really no 
eyidence on which such a claim could be 
founded. It would appear that there is 
abundance of land in the neighbourhood, 
shooting over which weuld be obtainable 
under an ordinary game licence, and it 
cannot- be assumed that under suchcircum- 
stances anything substantial would be paid 
forsucharight over the appellants’ land. 

As to the amount allowed for severance, 
Mr. Murdoch, in the $35,000 which he esti- 
toated as the amount of damage from this 
gource, in:terms included the $3,000 allow- 
ed by the arbitrator for flooded roads It 
appears fairly plain that he also included 
any sum which might be attributed to the 
loss of fishing by the rest of the property 
being cut off from the lake and the rivers 
included in the part expropriated. Both 
these items are now allowed. The only 
question, then, is woether the arbitrator 
and the Appeal Division were bound to 
accept the remaining $8,500 making up the 

35,000. The question of the amount of 

amage is one preeeminently for “the arbi- 
trator, and it is: impossible to say that he 
was wrong informing his own opinion and 
bound to accept Mr, Murdoch's figure. 

Their Lordships are, therefore, of opinion 
that the appeal fails. 

As to the crosg-appeal:— 

. The arbitrator gave nothing for damage 
io the fishing rights. The Appeal Division, 
while agreeing that no case could be made 
for awarding compensation for the loss of 
salmon fishing, thought there was evidence 
that the fishing for trout and land locked 
salmon was of value and assessed jt at 
$6,000. Their Lordships are of opinion that 
there was abundant evidence that this fish- 
ing was of some substantial value, and they 
can see no reason for interfering with the 
order of the Appeal Division as to the 
amount. 

.The last question is that of the allowance 
of interest, and itis a serious one, 

It i$ now well-established that on a con- 


t 
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tract for aala and purchase of land it is the 
praetiee to require the purohaser to pay 
interest on his purchase money from the 
date when he took possession [per Lord 
e L. O., in Swift &Co.v. Board of Trade 

D. à 
Thelaw on the point has also been ex- 
tended to cases under the Landa Clauseg 
Consolidation Aot, 1845. 

Their Lordships can see no good reason 
for distinguishing the present case from 
such cases. It is true that the expropria- 
tion under the Act in question is not 
effected for private gain, but for the' good 
of the public at large, but for all this, the 
owner is deprived of his property in this 
case as much asin the other, and the rule 
has long been accepted in the interpreta- 
tion of Statues that they are not to be held 
to deprive individuals of property without 
compensation unless the intention to do so 
is made quite clear. The Statute in the 
present ease contains nothing which 
indicates such an intention. The right to 
receive interest takes the placeof the right 
to retain possession and is within the rule. _ 

The respondents in their case state that 
they expropriated the land on the 13th 
October, 1920, the date from which the 
Appeal Divison directed the interest to be 
calculated, and that date may be taken as 
correct, : 

: Their Lordships are of opinion that the 
appeal and cross-appeal both fail and should 
bedismissed, but withoutcosts in either case, 
and they will humbly advise His Majesty 
accordingly, 

K. J.R, Appeal dismisced. 

Solicitors for the Appellants:~—Mesars.” 
Lawrence Jones & Co. 

Solicitors for the Respondents:—Mesars, 
William A. Crump & Son. ; A 


(1) (1925) A. C. 620 at p. 522; $4 D. J. K, B, 629; 183 - 
Le .49; 69 S, J. 443; 4l T. L. R. 411; 31 LL L. Rep. 





OUDH CHIEF COURT. 
Sgoonp Rent AppuaL No. 23 or 1995, 
August 6, 1926. 
Present :—Mr. Justice Misra and 
Mr. Justice Raza, . 
Raja RUKMANGAD SINGH—Puarntirr— 
APPELLANT 


versus 
BALBHADDRA PRASAD AND OTHERS— 
e DsranDaNTs—RESPONDENTS. 
Oudh Rent Act (XXII of 1886), s. 126—Co-sharere— 
Separate collection of rent—Suit by co-sharer who has 
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tollected less for accounts againet lambardar and other 
vo-sharera, maintainability of. 

The mere fact that there is a practice among the 
Go-sharers ofa village of collecting rents according 
to their shares does notrelieve either the lambardar 
or the co-sharers who have collected more than their 
due shares, of the liability to account toa co-sharer 
who has collected less than the share due to him. 

‘Bhan Pratap Sahi v. Manohar Lal (1), followed. 


Second rentappeal against a decree of the 
Third Additional District Judge, Lucknow, 
dated the 19th November, 19214, 

i Mr. Bishambar Nath, for the Appel- 
ant. 
. Mr. H. Husain, for the Respondents. 


ORDER,—This is an appeal in a profits 
case, The appellant, Raja Rukmangad 
Singh, isa mortgagee of a portion of a share 
in village Jituli and there are as many as 
25 cosharers in the village. The Raja 
brought a suit for profits against all the 
co-sharers out of whom three were lambar- 
dars, on the allegation that they had collected 
more than their share and were, therefore, 
liable to account to the plaintiff. 

The learned Assistant Collector who tried 
the case found- that the co-sharers made 
their own collections in the village, and 
fhat one of them, namely, Baldeo Singh, 
had collected more than his share. He, 
therefore, gave the plaintiff a decree for that 
amount against him, 

' The plaintiff carried the matter further 
in appeal to the learned District Judge and 
he held that because the co sharers had 
been found to make their own collections in 
the village the defendants though lambar- 
dars were not liable to account. He also 
held that a lambardar was liable only for 
the payment of the Government Revenue 
and was not responsible for profits of co- 
sharers where they made collections them- 
selves. In result he dismissed the appeal 
and confirmed the decree passed by the 
learned Assistant Oollector. 

The plaintiff appealed to this Court and 
the matter came up for hearing before a 
Single Judge. The accuracy of the proposi- 
tion laid dewn by the learned District 
Judge was challenged in appeal and the 
ca33 has now been laid for q decision before 
& Bencb. 

-fa our opinion the view taken by the 
learned District Judgeisnotcorrect. Section 
126, Oudh Rent Act (XXII of 1836), provides 
that a co-sharerin a joint estate or under- 
proprietary or other tenure, in which a 
division of land has not been made among 
the sharers, shall not exercise any of the 
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powers conferred by the Act in regard tó 
the recovery of arrears of rent, enhancement 
of rent, ejectment of tenants or distress 
otherwise than through a manager autho- 
rized to collect the rents on behalf of all the 
sharers. It is also provided in the same 
section that in pattidari estates or tenures 
those powers shall be exercised only through 
a lambardar or through the pattidar who 
is entitled to collect the rent of the patti, 
It was admitted before us that the village 
Jituli in respect of which the claim for 
rofits has been laid in this case is a village 
in which land has not been divided among 
the co-sharers. The point which requires 
decision is whether lambardars of that 
village are entitled to collect rents, because 
if they are entitled to collect rents they 
would be liable to account for profits to 
their co sharers. It appears to us to be 
clear that the mere fact that the co-gharera 
make their own collections in the village 
does not amount to a division of land among 
them. If, therefore, the .co-sharers in this 
village have been making their own collea- 
tions that does not take the gase ont of the 
provisions of s. 126 of the said Act and 
disentitle the lambardars from collecting 
rents. The powers mentioned in the said 
section are to be exercised only through a 
manager authorized to collect rents on be- 
half of all the co-sharers. It was contended 
on behalf of the appellant that the lamhar- 


dar was to be treated as such a manager, - 


and, in our opinion, the contention is well- 
founded: It was held by the late Court of 
the Judicial Oommissioner of Oudh in Bhan 
Pratap Sahi v. Manohar Lal (1) that the 
‘Manager’ who is referred to in ol, (1) 8 
126 of the aforesaid Act must be the 
lambardar, and in & joint estate he wag 
entitled to collect rents, settle tenants 
eject tenants, procure enhancement of rentg 
and do all necessary acts relating to the 
management of the estate for the common 
benefit of all the co-sharers. With this 
opinion we fully agree. It, therefore 
appears to us to be quite clear that simply 
beeguse there is practice, among the co- 
sharers of the village of collecting rentg 
according to their shares it cannot be held 
that it would relieve either the .lambardar 
or other co-shareys of the necessity to ac- 
count to the plaintiff who ia admittedly a co- 
sharer. Section 108, cl. 15, Oudh Rent Act 
expressly provides for a'suit by a sharer 


(1) 28 Ind, Cas. 236; 18 O. O. 5; 2 O, L. J. 123, 
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Beainst a lambardar or do-sharer for arreara 
of the profits of an estate or any part thereof 
or for the rendering and settlement of ac- 
counts in respect of those profits. The 
plaintiff-appellant has brought his suit 
under this very clause and he is entitled to 
call upon the lambardars or other co-sharers 
of his village to render and settle accounts 
in respectof the profits of that village. This 
right of his cannot, in our opinion, be taken 
away simply becausetheco-sharers in the vil- 
lage happen to make their own collections. 

In our opinion the plaintiff's suit has been 
Jooked at from an erroneous point of view. 
What should have been done was that the 
amount collected by each co-sharer should 
have been taken into consideration and the 
accounts settled as a whole. If the plaintiff 
be found to have collected less than his 
share out of the total collections and the 
defendants to have collected more than their 
shares the plaintiff should be held entitled 
to call upon them to account for the same, 
We, therefore, allow the appeal and remand 


this case to the learned District Judge for. 


disposal in the light of the above observa- 
tions made by us. Oosts in the case will 
abide the result, 


A. N. A, Appeal allowed, 


MADRAS HIGH COUBT. 
Szoonp O1vin APPBaAL No. 509 oF 1995. 
December 2, 1927. 
Present:—Mcr. Jhstice Wallace and 

Mr. Justice Srinivasa Ayyangar. 
ANDI THEVAN—Dzranpant No. 3 
—APPELLANT 


versus 
NARAYANASAMI CHETTIAR anp 
ANOTHBR— PLAINTIFF8— RESPONDENTS. 

Mortgage—Subrogation—Attachment of property 
subject to mortgage—Hxecution of fresh mortgage to 
discharge first mortgage—Second mortgagee, right of, 
to subrogation, against auction-purchaser. : 

Where property subject toa mortgage is attach- 
“ed in execution of* a money-decree and the mort- 
gagor thereafter executes a fresh mortgage for the 
purpose of paying off the prior mortgage the second 
mortgagee is entitled to be subrogated to the tights 
of the first “mortgagee asagainst the purchaser in 
execution of the money-decree. «|p. 268, col. 1.] 4 

Dinobundhu Shaw Chowdhry v. Jogmaya Dast (3), 
followed. ¥ . D dram DING 

Second. appeal” against a decree of the 
Court of the Additional Subordinate Judge, 
Ramndd at Madura, in Appeal Suit No. 36 
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of 1924, preferred against that of thd 
Court of the Principal District Mungif 
Sriviliputhar, in Original Suit No. 158 o 
1922. 


Mr. S. Narayana Ayyangar, for the Ap» 
pellant. 

Mr. K. V. Sesha Ayyangar, for the Re- 
spondents. 

JUDGMENT.—This second appeal 
arises from a suit instituted by the re. 
spondent before us, as plaintiffs on a deed 
of mortgage. It wasan ordinary suit for 
sal. of the mortgage Security. In the de- 
fence raised on behalf of the 3rd defend- 
&nt who was the auotion-purchaser of ong 
item and part of another item covered by 
the suit mortgage, it was contended that in 
execution of a money-decree obtained 
against the let defendant an attachment 
had been effected of the suit items and 
that the suit mortgage was made at a 
time when such attachment was in force 
and that as the 3rd defendant purchased 
the suit items at thesale held in pursuance 
of such attachment the suit mortgage 
could not prevail against the purchaser. On 
these facts thefurther and the only question 
that arose was whether the plaintiffs would 
be entitled to be subrogated to the right, 
title and interest of a previous mortgagee 
of the said items whose mortgage was paid 
off with the moneys advanced by the plaint- 
ifa on the suit mortgage. The lower Ap- 
pellate Court having held that the plaint- 
ifs were so entitled, gave a mortgage-decrea 
in favour of the plaintiffs for the sum of 
Rs. 200 with interest thereon. 
appeal is by the 3rd defendant. 

The learned Vakil for the appellant has 
argued atconsiderable length before ug 
taking two points. The first point may be 
briefly referred to and disposed of and that 


The present 


was that the plaintiffs’ suit as it was ori- 


ginally laid was a simple suit on a mort- 
gage. There was no reference in the plaint 
whatsoever to the previous encumbr- 
ance or the discharge of it, much less to 
any rights of subrogation claimed by the 
plaintiffs, In these circumstances it was 
argued by the learned Vakil for the appel- 
lant 3rd defendant relying upon Mohesh 
Lal v. Mohant Bawan Das (1) and Maharaj 
Singh v. Balwant Singh (2) that the plaint- 
iffs having failed to plead their righte as 


(D 9 O. 961; 10 I. A. 62; 13 O. L. R. 221; 7 Ind. Jur, 
382; 4 Ser. P. O. J.494; 4 Ind. Dec (N. s.) 1291 


P. 0), ; 
(2) 29 A, 508; 3 A. L. J. 274; A. W. N. (1908) 117, 
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bn subrogation are not entitled to recover 
on that footing, It must also be observed 
that after the defence was raised on the 
ground of the attachment no application 
for amendment of the plaint was madeon 


behalf of the plaintiffs. But it is clear, as. 


pointed out by the learned Vakil for the 
lst respondent, that the matter was treat- 
ed in both thelower Courts as one only 
for the determination of this question of 
subrogation. This particular objection on 
the ground of pleading does not appear to 
have been takeneither in the trial Oourt 
or in thelower Appellate Oourt. It has 
not been taken specifically even in the 
grounds ofappeal to this Oourt. If the 
point had been taken, it might have been 
open to the plaintiffs to ask for a formal 
amendment ofthe plaint. Bat when we 
Bee that the point was not taken on behalf 
of the defendant-appellant and substan- 
tially both the lower Courts have dealt 
with the question as though a direct issue 
was raised in respect of it, we are not 
satisfied that it would be in the interests 
of justice to non-suit the plaintiffs on the 
mere ground that the plaint did not contain 
any averments with regard to it. 

The next question that was argued was 
that the lower Appellate Court was wrong 
in holding that the plaintiffs were entitled 
to be subrogated to the right, title and in- 
terest ofthe prior mortgagee. The facis 
of this case are very similar to the facts 
of the cage reported as Dinobundhu Shaw 
Chowdhry v. Jogmaya Dasi (3). In that 
case also there was an attachment before 
judgment and their Lordships held. that 
asthe previous mortgage was paid offand 
discharged with the moneys advanced by 
the plaintiff mortgagee and, as the intention 
was also olear that he paid off the pre- 
vious mortgage not for the purpose of ex- 
tinguishing it, it must be assumed that he 
must have intended to keep it alive because 
it was clearly tohis advantage to do so. The 
only distinction between that case and the 
present one that was emphasized and argu- 
ed before us was that in that case payment 
and discharge ofthe prior mortgage is 
stated to have been pursuant to an agree. 
ment entered into between tbe mortgagor 
and the mortgagee that with the monies 
being advanced the prior mortgage should 
be discharged. In the present case though 


gi 29 0. 154; 39 L A. 9; 6 O. W. N, 209; 12M, L. J. 
73; 4 Bom. L. R. 238; 8 Bar. P, O. J. 217 (P. O). 
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the language ofthe document, Ex. A, id 
not very clear, still we flad that in a por« 
tion ofthe document, which has notbeen 
translated there is reference to the par- 
ticulars of the receipt of consideration and 
one of the items of consideration so par- ` 
ticularised is payment in discharge of the 
prior mortgage. ‘The reference to the 
prior mortgage is not merely indicative of 
the purpose for whieh the mortgagor was 
borrowing under the mortgage, butit is 
clear that the reference to it as part of the 
consideration carries and involves an ime 
plied obligation on the part of the mortga- 
gor who was borrowing the money to pay 
off and discharge the prior encumbrance, 
There is also no doubt that, as in the case 
in Dinobundhu Shaw Chowdhry v. Jogmaya 
Dasi (3) in the present case there is also a 
covenant inthe deed of mortgage that the 
mortgagee should obtain under the suit 
instrument a first mortgage overthe pro- 
perties. If that was the intention between 
the contracting parties, an implied obliga- 
tion on the part of the mortgagee to pay 
off and discharge the prior mortgage would 
undoubtedly have to be inferred, On princi- 
ple, therefore, the present case is not really 
distinguishable from the case in Dinobun- 
dhu Shaw Chowdhry v. Jogmaya Dasi (3), 
A great deal of argument was addressed 
by the learned Vakil for the appellant for 
the purpose of showing thatit is incum- 
bent on the party claiming rightaof sub» 
rogation to make out affirmatively that 
there was the intention on his part to keep 
alive the prior mortgage that is paid off 
and discharged. To sycha proposition 
so largely stated we cannot possibly .ao- 
cede. In the leading oaseon the subject 
of subrogation in Gokaldas Gopaldas v, 
Rambaksh Seochand (4) their Lordships of 
the Judicial Committee speak of the inten- 
tion being ascribed. A similar expression 
occurs in many other cases that deal with 
the subject. From such an expression it 
is clear that the intention need not always 
be express or even capable of being directly 
inferred. It ieclear also that their Lord- 
ships of Judicial Committee in the case in 
Gokaldas Gopaldas v. Rambaksh Seochand 
(4) clearly putit as & question of justice, 
equity and good conscience. It was alao 
contended by the learned Vakil for the 
appellant that the person who pays off the 
prior encumbrance and claims subroga- 


(4) 10 C. 1035; 11 I. A. 126; 8 Ind. Jur. 396; 4 Sar, P, 
o. J. 543; 5 Inti. Deo, (N. 8.) 692 (P. O). + * 
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tlon must have had noticefof the inter. 
mediate enoumbrance or obstaole having 
regard to which the question arises. On 
the decided cases it seems to us that no 
such principle can possibly be postulated. 
If the real question should be one of jus- 
tice, equity and good conscience, the prin- 
ciple cannot be that it is only when the 
party has notice ofthe obstacle or inter- 
mediate encumbrance that reliefcan be given 
to him, Ontheother hand, it wouldseem that 
itis only when a person acts bona fide in 
ignorance that he can be said to bein 
greater need of equitable relief. In the 
present case, if the plaintiff mortgagee had 
been aware of the real state of facts, name- 
ly, the attachment order that had been is- 
gued by the Court there would have been 
no doubt kir um ie would have 

ressly stipulated for the previous en- 
paka A being kept alive for his benefit. 
In these circumstances, it is difficult to 
say why such an intention should not 
necessarily be ascribed to him even if it 
should be equitable todo so. We have, 
therefore, come to the conclusion that on 
the main features thecaseis not distingu- 
ishable from the case in Dinobundhu Shaw 
Chowdhry v. Jogmaya Dasi (3). In the re- 
sult we agree with the lower Appellate 
Court with regard te this question of sub- 

ation. : 

E wo other questions were alse raised by 
the learned Vakilfor the appellant. It 
was contended that the discharge of the 
rior encumbrance was only A partial 
ischarge. There is no foundation for such 
go argument. It has not been shown that 
at the time when Rs, 200 was paid in re- 
spect of the prior encumbrance there was 
any balance left over and unpaid. The 
expression ‘partial discharge’ would have no 
meaning or significance otherwise. If, 
therefore. at the time of making the pay- 
ment of Rs. 200 for the purpose of discharg- 
ing the previous encumbrance the mort- 
gagor paid to the prior encumbrancer 
from hisown pocket all the interest due 
and from the amount of the mortgage 
paid the balahce, namely, the prirtcipal 
amount, there is noreason why such dis- 
charge should be regarded only as a par- 
tial discharge even when it admittedly re- 
sulted in a complete discharge of the prior 
encumbrance. Further, this point also 
does not appear to have been taken at any 

lier stage. . 

“Lastly KA was argued that in ary case the 
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drd defendant-appellant would be entitled 
to an order that the plaintiffs-respondents 
should be directed to proceed in execution 
of the mortgage-decree in the first instance 
only in respect of items of plaint proper- 
ties not purchased by the 3rd defendant. 
This is undoubtedly an equitable order to 
which the appellant may be entitled and 
it is not opposed. We, therefore, direct that 
the decree passed by the lower Appellate 
Oourt be modified by directing that the 
suit properties not claimed by the3rd de- 
fendant be sold in the first instance, and 
the properties in which the 3rd defendant 
is interested be sold only if there should 
still bea” deficiency in the amount due. 
As we are satisfied that the respondents 
are really to blame in not having referred 
to and relied upon the subrogation in their 
plaint and having regard to the fact that 
the appellant has in any case obtained 
some relief before us, the proper order for 
costs would be that each party in thig 
second appeal do bear his own costs. 
V. N. V. Decree modified. 


a 


BOMBAY HIGH COURT. 
Fiast OIVIL Apprat No. 354 oF 1926. 
January 17, 1998. . 
Present; —Mr. Justice Fawcett and Mr, 
Justice Mirza. - 
Taz SEORETARY or STATE ror INDIA 
—PLAINTIFF— ÁPPBLLANT 


versus 
YELLO RAMOHANDRA KULKARNI— 
DEFENDANT— RESPONDENT. 

Bombay Hereditary Offices Act (IIT of 1874), 88. 16, 
45 (0), 7$—Representative watandar attaining age of 
sixty—Status, whether lost—Consent of representative 
watandar to commutation of service, binding nature 
of—Order for commutation by consent—Statement of 
Hr aig necessity and sufficiency of—Validity of 
order, 

The mere fact that a representative watendar has 
been disqnalified from serving on account of his 
having attained the age of sixty under cl. (c) of s, 45 
of the Bombay Hereditary Offices Act, 1874, has no 
effect upon his status as a representative watandar, 
[p. 270, col, 2.] 

A settlement mae under s, 15 of the said Act 
with the consent of the representative watandars 
will be binding upon the whole body of persons who 
are beneficially interested in the watan, ‘The section 
does not require the consent of the whole; body of 
watandars or of all the living descendants of the 
representative watandars to be obtained in such’ cases, 
[p, 271, ole, 1 & $] . SET 

Bhikaji Laxman v, Secretary of State for Indig(]) 
distinguished, D 
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In cases where there is no actual dispute, and 
where an order ismade by the Oollector with the 
consent that is required by s, 15 of the Bombay 
Hereditary Offices Act, there is not the same neces- 
sity fora lengthy or clear statement of reasons as 
there 18 in the case of a dispute which is decided 
by the Collector's decision. [p. 272, col 1] 

Where a representative watandar gave to the 
Collector his consent in writing to the commutation 
of service and the Collector an order: “Uom- 
aneno accepted, Talation Rs, 14 to be appointed 

‘or—— iis 

Held, (1) that the consent of the watandar was 
binding on sons; [p 271, col, 2] 

(2) that the order contained a sutficient statement 
of reasons to satisfy the provisions of s. 73, Bombay 
Hereditary Offices Act, in the circumstances of the 
case and was not ultra vires. |p. 273, col. 2,] 


First appeal from a decision of the 
District Judge, Dharwar, in Suit No. 6 
of 1923. 

Mr. P. B. Shingne, Government Pleader, 
for the Appellant. 

Mr. G. N. Thakor (with him Mr. R.A. 
Jahagirdar), for the Respondent. 


JUDGMENT. 

Fawcett, J.—This appeal arises out of 
& suit brought by the plaintifs for a declara- 
tion that a certain order passed by the 
Collector of Dharwar under s. 15 of the 
Bombay Hereditary Offices Act ILI of 1874 
was ultra vires and not binding on the 
plaintiffs. Plaintiff No. 1 was, as he stated 
in para, 2 of his plaint, the gole represen- 
tative watendar Kulkarni of Hirebudhihal 
inthe Dharwar District. Plaintiff No. 2 
was his son. Inthe year 1914 a certain 
circular wag issued by the Collector of 
Dharwar, Ex. 31, explaining the termson 
which Government had sanctioned com- 
mutation of Kulkarniki watans under B. 15 
ofthe Watan Act, that is to say, the terms 
on which Government had authorized the 
Collector to come to agreements with the 
holders of Kulkarniki watans under s8. 15: 
and the mamlatdar was directed to ascertain 
whether watandar Kulkarnis in his taluka 
consented to those conditions, and if so, 
to get applications from them stating their 
consent, Bo that further action might be 
taken. 

Upon this the mamlatdar on July 13, 
1914, recorded a statement of plaintiff No. 1 
to the effect that he had noted the contents 
of the circular, which he refers to as an 
order, and that he was willng to relin- 
qduish his rights as required by it. The 
mamlatdar has given evidence that that 
statement was made .by plaintiff No. 1, 
and that is not disputed. On August ll, 
1916, the Collector passed an order, pur 
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porting to be made under s. 15, of the 
Act in these terms :— 

“Commutation accepted. Talati on Re. 14 
to be appointed for Hirebudhihal and Ohik- 
Herkuni." 

On May 28, 1923, the two plaintifs- 
brought the present suit, as already men- 
tioned. Objections were raised by the 
Secretary of Statethat the District Court 
had no jurisdiction totake cognizance of 
the suit under s. 4 (a) of the Bombay 
Revenue Jurisdiction Act, 1876, and that 
the suit was barred by limitation under 
Arts. 14 and 91 of the Indian Limitation 
Act. 

On the merits it was contended that 
plaintiff No. las the holder of the Kulkarni 
watan in dispute gave his unconditional 
consent in writing to the commutation of 
service on the terms stated in the circular; 
that that commutation was accepted by the 
Collector; and that it was accordingly 
effectual and binding on plaintiff No. 1 
as well as on plaintiff No. 2, under 
the provisions of s. 15 of the Watan 


‘Act. It may be added that in the plaint 


the plaintiffs alleged that the consent was 
obtained by the mamlataar representing 
to plaintiff No, 1 thathe was disqualified 
from officiating as Kulkarni durmg his 
lifetime, and thus prevaiLng upon him 
to agree to the commutation of the watan, 
As regards this the defendant denied the 
allegation that the mamlatdar or any other 
officer or servant of Government exercised 
any undue, influence, misrepresentation, or 
pressure on plaintiff No. 1 or obtained his 
consent to the commutation by unlawful 
or improper means, The District Judge 
of Dharwar held that the suit was barred 
under s. 4 of the Bombay Revenue 
Jurisdiction Act, and that it was also 
barred by limitation under Art. 14 of 
This decision 
was given without any evidence having 
been taken, and upon appeal the suit was 
remanded for recording evidence and 
hearing further arguments. It was held 
that it was undesirable that abstract ques- 
tions of law should be decided by means of 
preliminary issues without the facts being 
ascertained, and it was remarked that in 
this case the facts were not admitted. 
The District Judge accordingly recorda 
ed evidence and decided the issues that 
arose, On the merits, the first of the 
issues was whether the consent of the 
plaintif wee vitiated by undue influence, 
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as alleged in the plaint. He answered 
this in the negative. Andin this appeal 
it has not been sought to set aside that 
finding. All that has been urged is that 
the reference to the circular as an order 
in the statement that plaintiff No. 1 made 
shows that his consent was not entirely 
free. But it has not been contended that 
the consent was such as would be vitiated 
by undue influence or for any other re- 
cognised reason, The second issue was— 
Does plaintiff prove that the Colleetor's 
order was beyond his powers and void from 
the beginning? On this point the District 
Judge refers to Bhikaji Laxman v. 
Secretary of State for India (1) and says:— 

“That judgment is decisive of this case 
algo because it rules that where the 
Collector orders commutation of watan 
services without observing the provisions 
prescribed by s. 73 of the Bombay Here- 
ditary Offices Act, 1874, the order passed 
is ultra vires of him, and a suit to set it 
aside can be entertained by a Civil Court 
notwithstanding the provisions of 8.4 (a) 
of the Bombay Revenue Jurisdiction Act, 
1876." 

He holds that the order which the 
Oollector passed in this case does not 
comply withthe provisions of s. 73 which 
pays: “The Oollector shall record his 
decision with the reasons therefor in his 
own handwriting," He says that, although 
itis no doubt, a record of his decision, it 
is not a record of reasons therefor. He, 
therefore, held that the Collector's order 
was ultravires and void from the beginn- 
ing, and granted the plaintiffs a declara- 
tion to that effect, with costa of the suit. A 

The Secretary of State appeals from this 
decision, andthe main question we have 
to decide is whether the order of the 
Oollector does so contravene the provisions 
of s, 73 referred to. In addition, however, 
the respondent's Counsel has urged two 
further points, with which, I think, it 
will be convenient to deal first. One is that 
plaintiff No. 1 had been ‘disqualified from 
officiating as a Kulkarri under s. 45 (¢) of 
the Watan Act, as shown by the heading to 
the Oolleotor's order, and that, therefore, he 
was not theholder of a watan within the 
meaning of cl. (1) ofs.15. In my opinion, 
this objection, which has apparently been 
taken here for the first time, is quite un- 


(1) 92 Ind, Cas, 110; 49 B, 654; 27 Bom, L, R. 463; 
à 1B, 1026 Bom, 365, : 
Ee . 
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sustainable. Themere fact that plaintiff 
No. 1 had been disqualified from serv: 
ing on account of his having attained the 
age of sixty under cl. (c) ofsa. 45, had no 
effect upon his status as a representative 
watandar. It merely prevented plaintiff 
No, 1, from exercising the right, which he 
otherwise had under s. 42, to officiate as 
Kulkarni. He still, however, retained a 
right to appoint a deputy under s. 47 of the 
Act; and that his continuance as a re- 
presentative watandar ia contemplated by 
the Act is, I think, clearly shown by various 
provisions, such as, for instance, cls. (b) and 
(c) of 8. 49. Under cl, (b) the Collector can 
appoint a deputy instead of the representa- 
tive watandar whose duty it isto officiate, 
if such representative watandar has been 
disqualified under cl. (e), (f) or (h) of s. 48, 
but the representative watandar so dig- 
qualified is still referred toas “the repre- 
sentative watandar.” Again, under cl. (é) 
of s. 49, the Oollector can appoint a 
deputy where the representative watandar 
fails to comply with any requisition of the 
Collector to appoint a deputy under s. 47, 
within a certain time. That contemplates 
his still being a representative watandar, 
although he has ceased to be entitled te 
officiate himself. Again, in s. 38 provision 
is made for a case where a representative 
watandar dies. The Patil and Kulkarni of 
the village have to report the fact to the 
Collector, and the Collector has to register 
the name of the person appearing to be tha 
nearest heir of such watandar as representa- 
tive watandar in place of the watandar 
so deceased. But there is no corres 
ponding provision for any substitution 
of the name of some other person as a 
representative watandar in a case where 
the representative watandar is disqualified 
from officiating undere. 45. I think it is 
clear that plaintiff No. 1 still remained tha 
sole representative watandar, and in fact 
he has so described himself in his plaint. 
Bat it is further contended that he alone 
had no right to give a consent under s. 15, 
80 as to bind his son. In support of this 
contention it is argued that cl. (4) of s. lb, 
makes the whale number of joint owners 
of awatan, holders within the meaning of 
cl. (1) of s. 150f the Act, and that, there- 
fore, the son should have been consulted 
and his consent obtained before thera 
was any commutation. In my opinion thig 
is aclear misreading of the cl, (4) in quesa 
tion, lt la to he noted, Arat, that it ja not @ 
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definition of the expression "holder" 
because the word used is “includes” and not 
“means.” Secondly, the case of joint 
owners that is there referred to does not, 
in my opinion, correspond to the ordinary 
ease of a number of persons who are bene- 
ficially interested in a watan, so as to be 
watandars within the definition of “watan- 
dar’ ins.4 ofthe Act, at any rate inthe 
case where a watan register has been 
framed in regard to such watan under Part 
VI of the Act. In their case, it is & person 
whois dealt with as representative of the 
persons beneficially interested or entered as 
such in the Government records at the time 
of the settlement, who can be properly 
treated as a holder of the watan, because 
the clause says that the word “holder” 
‘includes such a person; and, therefore, 
when the Oollector deals with such persons, 
namely, the representative watandars as 
the holders, he is dealing with persons who 
are the holders of a watan within the 
meaning ofg.15. The case of joint owners 
would probably arise only where there is a 
sole watandar in existence, who validly 
` transfers some of his rights to another, or 
where there are only two or three watandars 
with equal rights. And the last part of 
cl. (4) points to such a case being contem- 
plated only where no register has been 
framed. For instance, it might apply to 
cases of Desais and Deshmukhs who have no 
duty of officiating and in regard to whom, 
therefore, no watan register has to be made 
under Part VI. No doubt, their watans 
had already been mostly commuted, when 
8.15 came into force; but by cl. (2) these 
prior settlements were validated as if they 
ad been made under the powers confer- 
red by cl. (1) of 8,15, and, therefore, it is 
natural that cls. (1) and (4) should use 
wide language in regard to the holder of 
& watan, instead of merely referring to re- 
presentative watandars, as might otherwise 
have been done. Thereisno authority that 
I know of for holding that, in settlements 
under 8, 15, the whole body of persons 
who are beneficially interested in the watan 
must consent; and the decision in Bhikaji 
Laxman v. Secretary of State for India (1) 
only holds that a widow of 8 representative 
watandar was not a holder of the watan 
within the méaning of this 8. 15. That 
does not affect the particular question with 
which I am dealing. There are special 
provisions relating to female members of a 
patan family contained in Bombay Act V 


b 
of 1886, which affect that other question in 
a way which does not touch the question 
now before us. And obviously it would 
be difficult to believe that the Legislature, 
having made provieion for representative 
watandars, would require the consent of 
the whole body of watandars or of allthe 
living descendants of the representative 
watandars, to be obtained in such cases, 
Unless the wording absolutely forces us to 
put such 8 construction upon this clause I 
should say it is obviously one we should 
not adopt. Butit is in fact shown to be an 
incorrect construction by cl. (3) which says 
that “every settlement made or confirmed 
under this -section shall be binding upon 
both Government and the holder of the 
watan and his heirs and successors." 
In the present case, the plaintiff's son 
would fall within the class of “heirs 
and successor,” and would be bound by 
the consent of his father, if he was the 
holder of the watan, so that his personal 
consent is clearly shown to be unneces- 
sary. Therefore, I feel no hesitation in re. 
Jecting this Poni 
ming to the main point, it is 

by the learned Government Plade ed 
in fact the words “Commutation accepted" 
contain the reasons, or at any rate the 
reason, for the Oollestor’s decision, and 
that there is in fact no contravention of 
8. 73 of the Act. On the other hand it 
is eontended by Mr. Thakor for the res 
spondent that the reasons for a decision 
are intended to be plainly put in the 
decision, so that a Oourt of Appeal, or 
other authority having jurisdiction to 
interfere under the ‘provisions of the 
Act as to appeals and superintendence 
would have a clear statement of those 
reasons and thus be in a position to deal 
properly with the matter. Reference has 
been made in the arguments to cases 
where judgments have been held not to 
be valid on account of their not oone 
taining the reasons for the decision in 
accordance with the provisions of gs, 367 
and 424 ofthe Oriminal Procedure Oode 
or of*O. XX, r. 4 (2, and O. XLI f; 
31, of the Oivil Procedure Code. There 
are in fact cases which can be cited 
on each side in regard to judgments 
under those Oodes. But such decisions 
are, of course, affected by other provisions 
in those Codes which are: not contained 
in the Watan Act; at any rate the 
analogy must be treated with some raution, 


272 
: In regard to judgments I think it is 
safe to say that a good deal clearly de- 
pends on the particalar circumstances of 
the case, and this has frequently been 
pointed out. For instance, in Pachi Dasi 
v. Bala Das (2) it was observed that (page 
1036*)— . 

“Hach case must be judged on its own 
merits, and the question whether certain 
:words amount to a sufficient statement 
of the reasons for the decision is one 
on which different minds might reason- 
ably form different opinions and its con- 
clusion would not...amount to a decision 
of law, unless perhaps the words were 
identical.” 


: Again at page 1037* it is observed :— 

“A judgment is required but provided 
it substantially meets the requirements of 
the law, it is not necessarily defective 
because it is brief or because it does 
not repeat or recapitulate all that is 
containedin the judgment of the Oourt 
of first instance.” 

And, in my opinion, that is a very 
important point, which should not be 
overlooked inthis particular case. Section 
73 of the Act covers not only the case of 
orders directing a commutation of a 
watan, but various other questions such 
as determining the custom of the watan 
as to service and what persons should 
be registered as representative watandars. 
In those cases disputes might arise, and 
do infact ordinarily arise ; and the section 
has, therefore, been drawn so as tp require 
a proper investigation and a proper de- 
cision with reasong. Leaving aside for 
the moment the question whether this 
particular provision about reasons is man- 
datory or directory, it is at any rate a 
fair and reasonable remark that in cases 
where there is no actual dispute, and 
where an order is being made by the 
Collector with the consent thatis required 


by s. 15, there is not, at any rate, the’ 


Same necessity for a lengthy or clear 
statement of reasons as, there is in the 
case of a dispute which is decided by 
the Oolleotor's' decision. In sush a*case 
there is obviously room for saying that 
so long as the decision contains enough 
to show ‘what is the reason for the Ool- 
lector's decision, it is a sufficient compliance 
with the requirements of the section in the 


(2) 2 Ind, Ona. 405; 13 O, W, N, 1031, 
~ "Pages of 18 O. W, N.— [Ed 
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circumstances ofthe case. It is somewhat 
analogous to a case where a judgment is 
given by & Civil Court, making a decree or 
order in accordance with a compromise or. 
with the consent of all the parties. In such 
acase, although the law requires reasons 
to be given in a judgment, still it is 
recognised to be a sufficient compliance, if 
the judgment at any rate says “by consent 
such and such an order is passed or a decree 
is made.” And in the present case, it is not 
even acase of parties consenting andthe 
Oolleetor adding to that consent his com-- 
mand, such as is the basis for a judgment 
of the kind that I have just mentioned. 
Unders.15 the consent to a commutation of 
service has to be given by the holder of 
the watan in writing, and so long as that is. 
before the Collector and the terms on which’ - 
ihe commutation is to be made have been 
agreed upon between the Collector and the. 
holder, he is authorized to pass an order, 
directing commutation of service. Therefore 
an order saying that “as the representative 
watandar consente to the commutation on 
the terms contained in such and such a- 
Government Resolution or such and such & 
Circular, I hereby direct commutation of 
service" would clearly be a sufficient com-. 
pliance with the provisions ofs.73 of the 
Act. It would, no doubt, have been better . 
if the Oollector had written something 
of that kind. But, in my opinion, when he, 
uses the words “commutation accepted,” we 
are justified, in the circumstances of the. 
case, in saying that those words clearly 
indicate that commutation was directed: 
because of the consent of the representative 
watandar, which had been obtained and 
which the Collector “accepted.” I do not 
agree with the contention of Mr. Thakor, 
that, in order to comply with s. 73, the 
reasons recorded must in themselves plain- - 
ly show all the facts that surrounded the 
decision, and that it is not legitimate to go - 
outside the four corners of the decision in ` 
order to ascertain in full detail what the 
reasonsare. It is not necessary that a judg-. 
ment written by a Judge should have every 
detail of his reasons set forth in his own 
handwriting in the judgment,’ He can, for 
instance, merely’ refer to another judgment 
(whether his own or some one else's) where. 
reasons are given, which he-follows, Hae. 
can also refer toa separate paper or note. 
where his reasons are stated, either wholly 
or in part, or to a separate statement of, 
facts which afford grounds for his decision, , 


wey 
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In my opinion, therefore, the Collector's 
decision can at any rate beread with the 
office note, below which 1t was written, and 
which is evidently intended to be referred 
to by the Oollector and treated as part of 
the record of his proceedings. In effect the 
words “in the circumstances stated above” 
can legitimately be read into the words 
“commutation accepted.” It might be differ- 
ent in the case of a dispute where an Appel- 
late Court could not say from the record of 
the decision what wasits exact basis. But 
in construing 8.73, it is, in my opinion, 
necessary to observe the general principle 
that, after all, rales of procedure are, as it 
is some time expressed, the handmaiden of 
substantive law, or as it has been put in 
Ma Shwe Mya v. Maing Mo Hnaing (8) by 
their Lordenips of the Privy Council in 
regard to the question of allowing amend- 
menta (page 835*):— 

"All rules of Oourt are nothing but pro- 
visions intended to secure the proper ad- 
ministration of justice, and it is, therefore, 
essential that they should be made to serve 
and be subordinate to that purpose." 

Here the rule of proceduie that the 
reasons should be recorded in tne Oollector's 
handwriting, must, in my opinion, be made 
subordinate to the ends of justice rather 
than to reverse the process and to say, mere- 
ly because the reasons have to be implied 
from the actual words used, that, therefore, 
the order of the Collector must be treated 
as invalid, in spite of the fact that, while 
the plaint raised various objections to this 
order, this particular objection was not then 
thought of. Ithink that it is scarcely 
necessary to quote authority for saying that 
a Court can in proper cases imply certain 
other words from the actual words used. 
As an instance, however, I may refer to 
Maniram Seth v. Seth Rupchand (4) where 
their Lordships of the Privy Oouncil were 
dealing with the case of an alleged acknow- 
ledgment of liability under s. 19 of the 
Indian Limitation Act, The acknowledg- 
ment was merely that there were certain 
open and current accounts still outstanding 
between certain parties. Their Lordships 
gaid that these words coulé legitimately be 


read to imply also that on an account being 
(3) 63 Ind, Gas, 914; 43 O, 832; 24 Bom, L. R, 682; 
(1921) M, W. N. 396; 4 U. B, R, (192i) 30; 30 M, L, 
. T. 28; A. I. R. 1922 P. O, 249; 48 I, A. ZI4 (P. 0), 
(4) 33 O. 1017 at p 1057; 8 Bom, L, R. 901; 4 C, L, 
J. 91; 10 O, W. N, 8/4; 1 M, L, T. 199; 3 A, L, J, 529; 


16 M, L, J, 300; 2 N. L, R, 130; 33 L, A, 183 Œ O), 
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taken the person who was found to owe th» 
other party was bound to pay him tne debt, 
so that in effect there was an acknowledg- 
ment of liability to pay such debt. Again 
in Ledgard v. Bull (5) &n objection was 
raised that the plaint under a certain enact- 
ment should have given particulars about 
alleged infringements of a patent, yet it 
was held that it was' not necess that 
those particulars should be fully specified 
in the plaint, if they were sufficiently indi- 
cated, so as to give the defendant fair 
notice of the case he had to meet and it 
was immaterial whether the information 
was given in the plaint or in a separate 
paper. I refer to the remark of Lord 
Watson reported at page 197*, and the 
generalremarks in the judgment at page 
202 and 203*. 

Therefore, in my opinion, there has nof 
really been any non-compliance with the 
provisions of s. 73 of the Act. It is un- 
necessary in this view to consider whether 
the provisions of the section are mandatory 
or directory. If we entered into that point, 
we should have to give due regard to the 
view teken on this point in Bhikaji Lax- 
man v. Secratary of State for India (1) as 
opposed to a view like that taken in Fort 
Gloster Jute Manufacturing Co. v. Chandra 
Kumar Das (6). ln my opinion, the Dis- 
trict Judge is not justified in saying that 
the Collector's order does not contain any 
record of reasons therefor. I think it does 
contain a sufficient statement of reasons to 
satisfy the provisions of s. 73 in the special 
circumstances of this case, The order of 
the Oollector is thus not shown to be ultra 
vires, and the suit also fails because of the 
objections under the Bombay Revenue 
Jurisdiction Act and the Indian Limitation 
Act, which depend upon the question of 
the validity of his order. Therefore, I 
would allow the appeal and dismiss the 
plaintiffs’ suit with costs throughout ez- 
cepting the costs of the appeal to this 
Court when the case was remanded, which 
have to be borne by the Secretary of State 
for India in Oouncil. 

Mirza, J.—I agree. : 

A, N. A. Appeal allowed, 

(5) 9 A, 191; 13 T, A, 134; 4 Sar, P, O. J, 741; 5 Ind, 
Dec, (x, B.) 561 (P, CJ, . 

(6) 51 Ind, Oas, 405; 48 O. 978; 29 O, L, J, 438; 24 O, 
W. N. 791, 
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: LAHORE HIGH COURT. 

LarrERS PATENT APPBAL No. 196 or 1997. 

: April 13, 1928. 
Present:—Sir Shadi Lal, Kr, 
. Ohief Justice, and Mr. Justice Broadway. 

SHIBBA MAL AND ANOTBER—PLAINTIFFS 

—APPBLLANTB 
versus 
Mz, RUP NARAIN—DzrENDANT— 
RESPONDENT. 

Letiers Patent (Lahore High Court), cl. 10—Judg- 
meni, meaning of—Order staying proceedings ın 
pursuance of preliminary decree—Letiers Patent 
Appeal, competency of—Decree, preh minang and final 
—Preliminary decree appealed from—Final decree, 
passing of. — ] 

The expression ‘judgment’ as used in cl. 10, Letters 

Patent, Lahore High Court, is not synonymous with 
the word ‘decree’. je 275, col. 1] 
. Àn order allowing an application for stay of 
further proceedings in the trial Court in pursuance 
of preliminary decree, pending an appeal from such 
& decree, amounts to a judgment within the mean- 
‘ing of cl. 10 of the Letters Patent. [btd ] 

Sevak Jeranchod Bhogial v. Dakore Temple Com- 
mittee (1), explained. 
` Badri Das Janakidas v. 
Jowed. 

The mere fact that an appeal from a preliminary 
decree is pending does not preclude the trial Court 
from passing a final decree. [p. 275, col. 2. 

Lalman v. Shiam Singh (3), dissented from. 

Letters Patent Appeal againet an order 
of Mr. Justice Lalip Singh, dated the 
14th November, 1927, passed in Civil Mis- 
cellaneous Oase No. 582 of 1927 (Oivil 
‘Appeal No. 2763 of 1927) reported as 107 
Ind. Cas. 486. 
` Lala Moti Sagar, R.B., and Mr. Bishen 
Narain, for the Appellant. 

Messrs, Kishen Dayaland Bhawani Singh 
Puri,for the Respondent, 


JUDGMENT. 

Shadi Lal, C. J.—On the 2nd 
August, 1927, the Subordinate Judge of 
Delhi granted a preliminary decree for 
sale ona mortgage effected by the defend- 
ant in favourof the plaintiffs. From that 
decreethe defendant preferred an appeal 
tothe High Oourt, which has not yet been 
decided. He aleomadean application that 
further proceedings in pursuance of the 
decree be stayed pendirfg the decision of 
the appeal: ABADI en on was granted by 
Mr. JusticeDalip Singh and against the 
order passed by him the plaintifls have 
preferred the present appeal under cl,1U 
ofthe Letters Patent. . E 

Mr. Kishen Dayal for the defendant- 
respondent raiges the preliminary objection 
that the order of the learned Judge 
pestrgining the trial Court from, passing a 


Nathanmal (2), fol- 
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final decree during the pending of the 
appeal does not amount. to a ‘judgment’ 
within the meaning of the aforesaid clause. 
In support of his contention the learned 
Counsel cites a judgment of the Privy 
Oouncil in Sevak Jeranchod Bhogilal v. 
Dakore Temple Committee (1). We are told 
that that judgment, thovgh delivered in 
March, 1925, has not been reported in any 
authorised report, and that itis printed in 
the 49th Volume of the Madras Law 
Journal at page 25 etseq. The report.of 
the case shows that scheme for the manage- 
ment of a temple inthe District of Ahmed- 
abad was confirmed by the Privy Council, 
and that the Managing Committee 
constituted in pursuance of that scheme 
was empowered to frame certain rules, 
which with some modifications were 
sanctioned by the District Judge Certain 
persons sppealed from the order of sanction 
to the High Court, and the High Ocurt 
treating the order as one passed under 
8.47 of the Civil Procedure Code heard 
and determined the appeal. Italso granted 
a certificate to the appellants under s. 110 
of the Oivil Procedure Code that the case 
wasa fitone for appeal to His Majesty in 
Council, The Judicial Committee of the 
Privy Oouncil held that the sanction given 
by the District Judgeto the rules did not 
amount to an order under s. 47 ofthe Civil 
Procedure Code, and that no appeal lay to 
the High Court from the order granting 
sanction. Their Lordships, after stating 
that there was no right.of appeal to His 
Majesty in Council from the judgment of 
the High Court from the decree which was 
drawn up, except onthe sole ground that 
the judgment of the decree was incompe- 
tent, observed that the term ‘judgment’ in 
the Letters Patent of the High Court 
means in civil cases "a decree and not a 
judgment in the ordinary sense.” They 
then pointed out thatthe appeal to His 
Majesty in Council should not have been 
admitted, but nevertheless accepted the 
appeal and set aside the orderof the High 
Oourt. 

Now the learned Counsel on both sides 
are unable to explain why their Lordships 
of the Privy Council, after holding that no 
appeal was competent, not only heard the 


appeal but accepted it. Mr, Kishen Deya 

(1) 87 Ind. Cas, 313; 49 M. L. J. 25; 23 A. L. J. 555; 
A 1. R. 1825 P. O. 155; L, R. 6 A, (P. O.) 117; (1925 
M. W, N, 474; 2 O. W. N. 535; 410. L, J. 628; 94 
L. $) 240; 27 Bem, L,R, 878; 30 O, W. N. 489 


L] a 


^ 


111 I, O, 1928 


placed the reliance upon the solitary 
sentence in the judgment of the Privy 
Council, which says that the term ‘judg- 
ment’ in the Letters Patent of the High 
Oourt means in civil cases,a decree and 
not a judgmentin the ordinary sense, and 
urges that no appeal lies under cl. 10 from 
an adjudication unless it amounts toa 
‘decree’ as defined by s. Z of the Civil 
Procedure Code, This contention runs 
counter to the views of all the High Oourts 
in India, which have never placed such a 
narrow construction upon the term 
‘judgment.’ It must be remembered that 
their Lordships of the Privy Oouncil were 
dealing with cl. 39 of the Letters Patent of 
the Bombay High Court, which provides for 
an appeal to the Privy Oouncil from a 
“final judgment, deoree or order”, and that 
the clause which gives the rightof appeal 
from a Single Judge toa Divisional Bench 
makes no mention of the word ‘final’. The 
Privy Oouncil apparently intended to point 
out that the word ‘judgment’ as used in 
cl.39 is not to betaken inthe sense which 
that expression is used in the Civil Pro- 
cedure Code wnere a distinction is -drawn 
between a judgment and decree. The 
observations relied upon by Mr, Kishen 
Dayal may not be free from ambiguity; 
but there can be no doubt that the expres- 
sion ‘judgment’ as used in cl, 10 cannot 
besynonymous withthe word ‘decree’ and 
that there is no warrant for curtailing the 
scope of that clause in the manner suggest- 
ed by him. Indeed, it has been expressly 
decided by a Division Bench of this 
Court in Badri Das-Janaki Das v. Nathan- 
mal (2) that anorder rejecting an applica- 
tion for stay of further proceedings in 
pursuance of a preliminary decree amounts 
toa ‘judgment’. In view of this authority, 
which is admitted tobe on all fours with 
the present case, the preliminary objec- 
tion must be overruled. 


Ooming now to the merits, I am not 
prepared to endorse the proposition that as 
Boon as an appeal from a preliminary decree 
has been preferred, the trial Court becomes 
functus officio and has no guthority to pass 
a final decree. It is true that the terminus a 
quo for the period of limitation prescribed 
tor an application to make a final decree 
is the date of the preliminary deoree made 
by the Appellate Court and not the date of 
decree of the Original Court which has 


(3) 77 Ind, Cae, 327; A, I, R. 1982 Lah, 105, 


GRÍBA MAL V. RUP NABAIN. 


915 


merged in that of the Appellate Court, 
There is, however, no authority beyond aa 
unreported* judgment ofthe Allahabad High 
Court in Lalman v. Shiam Singh (3) for the 
contention that when an appeal has been 
preferred from a preliminary decree 4 final 
decree can be passed only after the pre- 
liminary decree has been confirmed or 
varied or affirmed by the Appellate Oourt. 

Itis to be observed that there is diverg- 
ence of opinion among the High Oourta on 
the question of whether an appeal against 
the preliminary decree can be heard when 
a finaldecres has in the meanwhile been 
passed but no appeal has been brought 
againstit, Nowifthe final decree passed 
during the pendency of an appeal from the 
preliminary decree be altogether ultra 
vires then Such an. invalid document should 
be altogether ignored andit could not con- 
stitute a bar to the hearing of the appeal 
against the preliminary decree. In that 
case there should beno difference of cpin- 
ion on the question stated above. - 

While [ hold that the mere fact that an 
appeal froma preliminary decree is pend- 
ing in this Court, does not preclude the 
trial Oourt from passing & final decree, I 
consider that there is no adequate ground 
forinterfering with the discretion of the 
Single Judge who has stayed further pro- 
ceedingsto be taken in pursuance of the 
preliminary decree. 

The affidavit made by the appellant, 
however, shows that the immoveable pro- 
perty of the town of Delhi is depreciating 
in value and that if the interest on the 
amount decreed by thé trial Judge accumu- 
lates during the period'of the pendency of 
the appeal in this Court, the claim of the 
mortgagees may not be fully satisfied by the 
sale of the mortgaged property. The mort- 
gagor should, therefore, be put on terms, 
and I accordingly allow the appeal so far 
as to make the order of the Single Judge 
conditional upon the judgment-debtor 
furnishing satisfactory security for the 
payment of the amount by which the price 
realized by the sale of the property may 
fall short of the sum found to be due to 
the decree-holders. 

I leave the parties to bear their own costs 
in this Court. . 

Broadway: d.—I concur. 

R. L. Appeal allowed. 

3 D Ind. Oas. 608; A. L R. 1926 AIL 291; 24 A. T. 
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CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DEOREB 
No. 101 oF 1925, 

June 16, 1927. 

Present :—Mr. Justice Mukerji and 

: Mr. Justice Mitter. 
SANJUA URAO—DRFZBNDANT— 
APPBLLANT 


versus . 

MATADIN AGARWALLA AND OTHBRS— 

PraiNTiFFE— RESPONDENTS. 

Bengal Tenancy Act (VIII of 1885) -Bengal 
Government Notification No, 964 T.—R. of 1898— 
Introduction of Bengal Tenancy Act to Western Duars 
—Darchukanidars—Acquisition of right of occu- 


pancy. 

Though a darchukani tenancy in the Western 
Duars created by a chukanidar who had no right to 
create the same would not be recognised by law and 
would not be binding on the jotedar, there may be 
conceivable cases where the sub-lease in favour of 
a darchukanidar was a good and valid one, by reason 
of there having been no restriction in the powers of 
the chukanidar or jotedar as regards the creation of 
the darchukant tenancy, and to the case of such 
a darchukanidar the rights and privileges of an 
occupancy tenant may have accrued under the Bengal 
Tenancy Actif he was really a raiyat, notwithstand- 
ing that he held under a chukanidar. Proviso (iv) to 
the Notification of the Bengal Government No. 964 
T.—R, of 1898, does not prohibit the acquisition of 
occupancy rights in the case of all darchukanidars as 
a class, 5 277, col. 1] 

Appeal against a decree of the Subordi- 
nate Judge, Dinajpur, dated the st Septem- 
ber, 1924, affirming that of the Munsif, Jal- 
paiguri, dated the 3lat July, 1923. 

Babu Atul Chandra Gupta (with him 
gaps Satish Chandra Sinha), for the Appel- 

nt, . 

Babu Braja Lal Chakravarti (with him 
Babu Asita Ranjan Ghose), for the Re- 
spondents, 

J UDGMENT.—This ‘appeal has arisen 
from a suit which was instituted for recovery 
of khas possession. The plaintiffs were 
the holders ofa jote in the Western Duars 
under which there was a chukani tenancy 
held by one Ohakli Bewa, under whom the 
defendants allege they were darchukanidars, 
The chukani was sold for arrears of rent and 
was purchased by the plaintiffs who served 
s notice on the defendant under s. 167 of 
the Bengal Tenancy Act for annulling 
the encumbrance and thereafter commenced 
this action. The defence was that the 
defendants had occupancy rights in the 
lands and so were protected from eviction. 

The suit has been decreed by both the 
Courts below. “One ofthe defendants has 
appealed. 


be eppellant’a contention, to put it 
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quite shortly, is that the Courts below have 
misconceived the terms ofthe notification 
by which the Bengal Tenancy Act was 
extended to the Western Duars, and, upon 
an erroneous view thereof, have not tried 
to find out the iacidents of the defendants’ 
darchukani tenancy and have thus omitted 
to decide the real points that arise in the 
case. 

One of the questions that were raised in 
the trial Court in defence to the suit was 
whether by reascn of an-order of the 
Deputy Commissioner, dated the 23rd 
October, 1922, the status of the defendants 
was raised to that of chukanidars. It was 
pleaded that by reason of the purchase of 
the chukani by the plaintiffs, the defendants 
had acquired this higher status. The 
contention is clearly unsupporteble and it 
was overruled by the trial Ccurt and has 
not been pressed since then. 

The main question in the case is whether 
the defendants who are darchukanidars 
have acquired a right of occupancy. 
The trial Court held that under the teims 
of the lease granted to the plaintiffs the 
latter were not entitled to create any 
tenancy in the lands excepting chukant 
tenancies, that the defendants’ alleged 
tenancy was created not by the plaintiffs or 
their predecessors but by the chukanidars, 
the predecessors of Ohakli Bewa, that the 
darchukani tenancy of the defendants was 
not created with the consent of the plaintiffs 
or their predecessors and that a darchukani- 
dar in Western Duars had no right whatso- 
ever in the lands, The Subordinate Judge, 
on appeal, has endorsed more or less the 
same view, He has held that the jotedar 
in Western Duars is inno way bound to 
recognise darchukanidars, and that ac- 
cording to the settlement proceedings which 
were approved by the Government and 
according to the forms approved for grant- 
ing leases to chukanidars the latter are 
expressly debarred from letting out in dar- 
chukani lands granted to them, and so the 
darchukanidar could not acquire aright of 
occupancy. 

The Bengal Tenancy Act (VIII of 1885) 
was extended tb the Western Duars with 
effect from the lst of January, 1899, by 
Notification No, 964 T.—R., dated the 5th of 
November, 1898, subject to the restrictions 
and modifications specified in four clauses, 
of which cl. (iv), which only is relevant, 
ran in those words }+— 

“Where there is anything in the said 


. the Government. 
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Bengal Tenancy Act which is inconsistent 
with any rights or obligations of a jotedar, 
ckukanidar, darchukanidar or other tenant 
of agricultural land as defined in gettle- 
ment proceedings, heretofore approved 
by Government or with the terms of 
& lease heretofore granted by Govern- 
ment to jotedar, chukanidar, darchu- 
kanidar, adhiar or other tenants of 
agricultural land, such rights, obligations 
or terms shall be enforceable notwith- 
standing anything contained in the said 
Act.” The clause is not very happily 
worded, but its meaning is plain enough. 
The darchukanidars in the Western Duara 
rior to the introduction of the Bengal 
anaa Act had no recognized status; 
the creation of darchukani, tenancies has 
been expressly forbidden in the lease 
granted by Government to the jotedars as 
well asin the form approved by Govern- 
ment to be used for granting leases to 
chukanidars, and their tenancies were 
altogether ignored in the settlement pro- 
ceedings that were had at the instance of 
Prior to the introduction 
of the Bengal ‘Tenancy Act in the Western 
Duars, the rights ofthe tenants were regu- 
lated almost entirely by the contracts under 
which they held and there could be no ques- 
tion of any right of occupancy accruing 
under any Statute. The forms of leases 
used ever since 1888 appear to have 
forbidden the creation of any sub lease by 
a sub-tenant under the jotedar. Adar 
chukanidar tenancy created by a chukanidar 
who had no right to create the same would 
not be recognized by law and would not 
be binding on the jotedar. There may, 
however, be conceivable cases where the 
sub-lease in favour of a darchukanidar 
was a good and valid one, by reason of 
there having been no restriction in the 
powers of the chukanidar or jotedar as 
regards the creation of the darchukani ten- 
ancy, and to the case of such a darehukani- 
dar the provisions of the Bengal Tenanoy 
Act having applied from the lst of January, 
1899, the rights and privileges of an occu- 
panoy raiyat may have accrued. In the case 
of such a darchukanida» the question 
may arise whether, notwithstanding that 
he holds under a chukanidar, he is nota 
raiyat, rather than an under-raiyat, and 
being a raiyat whether he has not acquired 
a right of occupancy just as any others 
raiyat to whem the Bengal Tenaney Act 
applies. On this question, the way in 
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which the jote has been recorded in the . 
settlement proceedings that took place prior 
to the Notification of 1898 would be relevant, 
If his tenancy has been ignored in the 
settlement proceedings he will have to 
account for the omission or prove a valid 
tenancy subsequent to the said proceedings. 
Ifit has been recorded in some shape or 
other he will obviously be ina better posi- 
tion. i 

The Oourts below appear to have gone 
mainly, if not entirely, upon the rights of 
darchukanidars in general as recogaized or 
rather ignored in the settlement proceedings. 
In so far as they have done so, they appear 
to have misconceived the true meaning and 
effect of cl. (iv) of the Notification. For 
this, however, in all probability it was not 
the Courts but the appellant himself, who 
was to blame, and it is exceedingly likely 
that the superior ingenuity of his legal 
advisers in this Court has given his defence 
a shape in which it was not presented 
before. As faras can be gathered from the 
materials on the record the appellant seems 
to have heretofore contented himself with 
casting his lot in common with all 
darchukanidars in Western Duars and did 
not attempt to make out & special case for 
himself. It is also true that the chances of the 
appellant being successful in establishing a 
special case for himself are rather slender, 
But itis not -possible to say that the case 
that is now putsforward is one that is incon- 
sistent with the averments inthe written 
statement or one that may not be allowed to 
be established upon those avermenta, 


We are accordinglyeof opinion that the 
appellant should have a chance of es- 
tablishing that he is a tenant whose tenancy 
is fit to be recognised in law and that as 
such tenant he has acquired a right of 
occupancy which protects him from evic- 
tion. Tor this purpose the origin and 
incidents of the appellant’s alleged tenancy 
will have to be enquired into. The onus of 
proving the necessary -facts will be on the 
appellant. Both parties will be allowed 
to adduce such further evidence or place 
before the Oourt such further materials 
as they may desire to do on this question. 


As it will be convenient to have the 
matter decided by the lower Appellate 
Court having regard to the nature of the 
further evidence or materials, if any, that 
are likely to be forthcoming, we merely 
get aside he decision of that Oourt sud 
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send down the case toitfor being dealt 
with as above. . 

Costs of this appeal will follow the 

aot of the decision by thelower Appellate 
ourt. 


A. N.A, Case remanded, 


BOMBAY HIGH COURT. 
First Orvir, ApPRAL No. 263 or 1926, 
January 16, 1928. 

[ Present:—Mr. Justice Fawcett and Mr. 
Justice Mirza, 

LINGO RAOJI KULKARNI AND OTHERS 
—PLAINTIFF8— APPELLANTS 


versus 
SEORETARY or STATE ror INDIA 
—DzrFBNDANT— RESPONDENT. 

Bombay Hereditary Village Qffices Act (III of 
1874), s. 15—Proposal to commute watan—Acceptance 
by watandar— Withdrawal of acceptance—Subsequent 
revocation of withdrawal—Contract Act (IX of 1872), 
applicability of—Power of Collector to commute watan 
under s. 15—Suit for declaration—Bombay Revenue 
Jurisdiction Act = of 1876), s. 4—Limitation Act 
(IX of 1908), Sch. I, Art lí—Practice— Remarks in 
remanding judgment, how far binding on Bench 
hearing appeal finally. 

The representative watandars of a village made 
statements before a mamlatdar on November 21 
and December 5, 1916, consenting to a commuta- 
tion of their watan on certain terms which had been 
communicated to them, On December 15, they sent 
an application to the Collector in which they asked 
for certain additional advantages and said that if the 
same be not given they were not willing to give up 
their right, bsequently they &ppeared before the 
Collector and stated that they were willing to pay 
a reasonable price for the land and that their. sons 
should be appointed aa tdtathis. The Collector, there- 
upon, passed an order on March 19, 1917, under 
8.15 of the Bombay Hereditary Village Offices Act 
for commutation of their right of service, The 
watandars sued on February 22, 1923, for a declara- 
tion that their rights were not affected by the 
Oollector's order. The trial Court held that the accept- 
ance by the watandars of the terms offered by the 
Collector having reached the mamlatdar, they had no 
right to revoke and that the order of commutation 
was, therefore, valid, On appeal: 

Held, (1) that the provisions of ss. 4 and 5 of the 
Contract Act could not be applied to agreements of 
this kind; [p, 281, col. 1] 

(2) that the agreement being one authorised by 
Statute, the provisions of the Act enacting it as to 
the conditions under which it can be made must be 
treated as „conditions precedent to the exercise of 
the ‘powers conferred by the Statute; [p. 280, col, 


Ja) that under s, 15 of the Bombay Hereditary 
Village Offices Act, in order that an order under 
the section may be valid, there must be an existing 
consent of the holder of the watan when the order 
is made, and a valid revocation of comsent before 
the order would not be ineffectual in law ; [ibid,] 
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(4) that the revocation of consent mada on Decem- 
ber 15, 1916, having been withdrawn on February 
16, 1917, the Collector had jurisdiction to pass an 
order under s. 15 and that the order of the Collector 
dated the 17th March, 1917 was not, therefore, ultra 
vires; [p. 282,001 1] 

(5) that the suit was barred under 8. 4 of the 
Bombay Revenue Jurisdiction Act and Art, 14 of Sch. 
J of the Limitation Act. [p. 279, col, 1. 

A remark made in aremanding judgment is not 
binding on the Bench which hears the appeal finally 
where the said remark is only casual and not in- 
tended to bea final decision ona point. [p. 279, col. 


of State for 
India (1), referred to, 

First appeal from a decision of the 
District Judge, Dharwar, in Oivil Suit 
No. 5 of 1928. 

Mr. G. N. Thakor (with him Mr. R. A. 
Jahagirdar), for the Appellants. 

Mr. P. B. Shingne, Government ' Pleader, 
for the Respondent. 

JUDGMENT. 

Fawcett, J.—The suit, out of which 
this appeal arises, was brought by two of 
the three representative watandars of the 
village of Kurdikeri in the Dharwar Dis- 
trict and the heirs of the third representa- 
tive watandar of the same village for a 
declaration that their Kulkarni rights in 
that village were’ unaffected by certain 
transactions between them andthe Govern- 
ment in 1916, ard for damages. The main 
allegation was that the Collector of Dharwar 
had ordered a commutation of their service 
rights under s 15 of the Bombay Hereditary 
Offices Act, 1874, without the consent of the 
holder of the watan that is required under 
that section, and, therefore, that order was 
ultra vires, sothat it did not affect the 
plaintiffs’ rights in regard to this watan. 
The Secretary of State ^in his written 
statement denied that the order was ultra 
vires, and pleaded that the requisite 
consent had been given. He also pleaded 
that the suit was barred by s.4(a) ofthe 
Bombay Revenue Jurisdiction Act, 1876, and 
by limitation under Art. 14 of the Indian 
Limitation Act. The District Judge, without 
taking evidence, held that the suit was 
barred under the Bombay Revenue Jurisdic- 
tion Act end the Indian Limitation Act, as 
just mentioned. On appeal, this Court set 
asido the decree dismissing the plaintiffs’ 
suit on those grounds and remanded the 
ease for recording evidence and hearing 
further arguments, so that the District 
Judge should be ina position to decide 
what the final result of the case should be. 
The District Judge after taking evidence’ 


ta 
cu 
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has held that plaintiffs Nos. 1 and 2 and the 
father of plaintiffs Nos. 3, 4 and 5, i. e., 
the three representative watandars, had 
given consent tothe commutation directed 
by the Oollector; and that although there 
had been an application by them purport- 
ing to revoke that consent, that was done 
after their acceptance had already become 
final. He held accordingly that the main 
contention of the plaintiffs failed and that 
the suit was also barred under the Bombay 
Revenue Jurisdiction Act and the Indian 
Limitation Act, as pleaded by the Secretary 
of State, and accordingly dismissed the 
plaintiffs’ suit with costs. 

The plaintiffs appeal from this desision, 
and the main question before us is whether 
the Collector had in fact such consent 
when he passed hisorder in the matter 
as would justify his passing that order. 
Itis not disputed before us that, unless 
the plaintiffs showed that thatorder was 
ultra vires, the suit is barred under the 
Bombay Revenue Jurisdiction Act, 8. 4, 
cl. (a), and by Art. 14 of the Indian Limi- 
tation Act. 

It has, however, been contended by Mr. 
Thakor for the appellants that the judgment 
of this Oourt in the interlocutory appeal 
decides that, ifit was established that the 
representative watandars had withdrawn 
their original consent on December 15, 1916, 
the Oollector’s order would be invalid. The 
actual remarks made are as follows:— 

“Although the plaintiffs on Dascember 5, 
1916, gave in writing their consent to a com- 
mutation, of their watan they withdrew 
their consent, it is alleged on Dacember 15, 
1916. Ifthat were correct,no order under 
5, 15 of the Bombay Hereditary Offices Act 
could be passed by the Oollector. In the 
written statement the allegations in the 
plaint wera directly controverted.” 

It must be noted that the learned Judges, 
when this judgment was delivered, had not 
ascertained what the actual facts were, 
and also there could not have been a fall 
argument upon the question whether, if 
there was this withdrawal of consent, that 
was valid or invalid, such ag there has been 
in this appeal. And in the next paragraph 
they distinctly contemplate the Judge being 
in a better position to decide the final result 
when he has recorded evidence and heard 
further arguments. Therefore, it seems to 
me quite clear that the remarks about the 
effect of withdrawal of consent could not 
have been intended to bea definite decision 
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upon a point, as to which no evidence had 
been taken and about which the parties 
had not been fully heard; and the only. 
legitimate effect that, I think, can be given 
to these remarks, is that the withdrawal 
of consent meant by the learned Judges 
was one that had been validly made. I. 
think that, when they said:—“If no order 
under s. 15 of the Bombay Hereditary 
Offices Act could be passed by the Collector”. 
their Lordships contemplated only the case 
of there having been a valid withdrawal 
of such consent,.that is to say, the word: 
“validly” should be read in between the 
word ‘‘they” and the words “withdrew their: 
consent.” Accordingly, I do not consider 
that these remarks can be properly treated. 
if a definite decision binding upon us in 
the hearing of the final appeal, under the 
limitations that are mentioned in Balvant. 
Ram Chandra v. Secretary of State for India 
(1). There the- head-note of the report’ 
B&y8:— 4 

“The remanding judgment was conclusive. 
on all points therein specifically decided 
beyond possibility of revision, but that it 
was otherwise with regard to any part of 
the judgment which could be shown to be 
based on such mistake or error as it would 
have been the duty of that Bench to correct, 
if it had been brought to its notice when 
the judgment was delivered." 


In my opinion, it cannot be said that thia 
particular point has been specifically 
decided by these remarks that I have 
referred to, or that if the question of valid- 
ity of the alleged withdrawal had been 
brought to the notice'of their Lordships 
at the time the judgment was delivered, 
the omission to say “validly withdrew" 
would not have been corrected, 


The main facts regarding the question of 
consent are that the representative watandars 
made statements before the mamlatdar of 
the taluka, in which this village is situated, 
on November 21 and December 5, 1916,: 
consenting to a commutation of their watan 
on certain terms which had heen communi- 
cated to them, On December 15, they sent 
in an application to the Uollector in which 
they asked that they should be,given a 
certain fallow number for their maintenance 
free of assessment, and that one-third potgi 
allowance should also be given. The ap- 
plication continues: 


(1) 32 B, 482; 10 Bom, L, R, 531, . 3 
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“Tf the same be not given, we are not 
willing to give up our right as we can main- 
tain ouraelves by officiating as Kulkarni 
and as there are at present competent 
persons in our respective families to 
officiate as Kulkarni. Therefore as to the 
statement taken in writing by the mamlat- 
dar on the date December 5, 1916, to the 
effect that we had given up our right the 
same should not be sanctioned," 

: The Oolleetor from a marginal note upon 
paga 43 of Ex. 30, appears to have 
ordered that the three representative 
watandars should be called before him, and 
on Febraary 16, 1917, there is a record as 
follows in the Collector's own handwrit- 


ing:— 

“All three present. They each request 
their son should be appointed as a talathi 
and now they say they are willing to pay 
reasonable price for the land they require. 
They now say the best of the three sons 
should be chosen. They are told to bring 
their sons on 22nd.” 

Then, on March 19, 1917, the Collector 
passed an order, which says that the repre- 
sentative watandars had agreed in writing 
to commute their right of service on condi- 
tions laid down by Government, and that 
accordingly he was pleased to accept the 
commutation under s, 15 of the Watan Act, 
and passed subsidiary orders upon the 
matter, including some orders about the re- 
presentative watandars being given the 
option of purchasing the fractions mentioned 
in para. 5 of his order. Subsequently 
their statements were taken accepting the 
offer that they should be paid so many 
times the fractions in question; and on 
November 20, 1917, payment was made 
accordingly to the third representative 
watandar Bhaurao, as shown by the evidence 
in the case. 

: The District Judge has held that, although 
the representative watandars had sent this 
petition on December 15, 1916, it was not 
open to them then to revoke their prior 
acceptance on November 21 and Decem- 
ber 5, 1916. He says that those acoept- 
ances had come into the hands of* the 
mamlatdar, who was the agent of the 
Government, and after those dates the 
acceptors had no longer the right to revoke 
their prior consent. Ina’ previous part of 
the judgment he says that the acceptance 
was complete as dgainst the acceptor when 
it came to the knowledge of the proposer. 
In thig he,of course, refers to the provisions 
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of ss, 4 and 5 of the Indian Contract Act 
which lay down that proposition. Iam not 
prepared to go as far asthe District Judge, 
and to hold that the consent given on : 
November 21 and December 5 could not 
have been withdrawn, at any rate, up to the 
time when the matter was before the 
Collector for his decision under s. 15 of the 
Act. No doubt there is authority for apply- 
ing the provisions of the Indian Contract 
Act to a case of this kind, just as they were 
applied to the case of summary settlements 
in Secretary of State for India v. Sheth 
Jeshingbhai Hathisang (2). But, on the 
other hand, it isto be remembered that 
agreements of the kind contemplated by 
8 ld are not ordinary agreements, because 
they are made by persons in the position of 
life tenants, and are to bind notonly those 
life-tenants but their successors. Statutory 
authority was, therefore, necessary for 
authorizing agreements of this kind, 
especially as any alienation by a watandar 
without the sanction of Government was 
forbidden in the case of such watans; and 
these agreements being authorized by 
Statute, the provisions of the enactments 
which authorize them asto the conditions 
under which such agreements can be made 
must, of course, be treated as conditions 
precedent to the exercise of the powers 
conferred by the Statute, in accordance with 
the ordinary principle applicable in such 
cases. The section lays down two condi- 
tions: (1) that there must be a consent of 
the holder of a watan commuted; and (2) 
that there must be an agreement between 
the Collector and such holder with regard 
to the conditions on which the commutation 
has been made. And I agree with Mr. 
Thakor's argument to this extent that under 
cl. (1) of s. 15 in order to have a valid order, 
there must be an existing consent of the 
holder of the watan when the order is made, 
and that if it is shown that, that consent was 
not in existence that would affect the 
validity of the order. To this extent, I 
think, that the provisions of the Indian 
Contract Act, so far as they may bein any 
way inconsistent with the provisions of this 
cl. (1), cannot dome into operation. The 
Indian Oontract Actitself ins 1 excepts 
the provisions of any Statute which is not 
repealed by the Act. That, of course, 
primarily refers to Statutes that were in 
existence at the time the Indian Contract 
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Act was passed. But the same exception 
should necessarily be applied to the case of 
any Statute passed after the date of the 
Indian Contract Act, such ass. 15 of the 
Watan Act, 1874, if its provisions are incon- 
sistent with any provisions contained in the 
Indian Contract Act. The general provisions 
of the Indian Contract Act cannot supersede 
the provisions of a special later enactment. 
Therefore, even ifit were shown that the 
revocation of consent was communicated to 
the Collector after the dateon which he 
had knowledge of the original consents of 
November 21 and December 5 that would 
not, in my opinion, ba good ground for 
saying that the subsequent revocation was 
in law ineffectual. And even supposing 
that the District Judge was right in apply- 
ing ss. 4 and 5 of the Indian Oontract Act, 
still it ig not shown that in fact the 
Collector had knowledge of the acceptances 
of November 21 and December 5 before he 
had knowledge of the application of Decem- 
ber 15. It seems probable from the evidence 
of the Ohitnis, and the marginal note that 
the Ohitnis made on the original paper that 
“they made no request at first,” that the 
Collector really got knowledge of both the 
first statements of consent and of the sub- 
sequent application atthe same time; and, 
in so far as s.15and the connected s 73 
emphasize the personal responsibility of the 
Collector, it is not a case where the know- 
ledge of the mamlatdar or Chitnis can be 
said to be also the knowledge of the 
Collector. At any rate the question is 
80 open to doubt that I am not prepared 
to accept the view taken by the District 
Judge. 

It has, however, been contended by the 
Government Pleader that in fact such 
revocation as was contained in the petition 
of December 15 was subsequently with- 
drawn by the representative watandars as 
shown by the proceedings of the Collector 
on February 16, 1917, to which I have 
already referred. There he says: “They 
(i.e, the three representative watandars) 
now say they are willing to pay reasonable 
price for the land they require." That is, 
as I have already mentiorfed, a statement 
written by the Collector himself, and it isa 
statement which is admissible in evidence 
under ss. 32 and 35 of the Indian Evidence 
Act. It is also, I think, clearly a statement 
to which very great weight must be 
attached because it is most unlikely*that he 
would have recorded this particular state- 
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ment, unless in fact it was true, But beyond 


‘that, it is also corroborated by the sub- 


sequent action of the three representative 
watandars in accepting commutation of 
certain fractions, to whichI have already 
referred It is argued that that was merely 
due to their feeling themselves obliged to 
acquiesce in the orders of the Collector, 
But itdoes not seem to me that that is 
likely to have operated upon them, so much 
as the fact that they had really consented to 
the commutation. These people are not 
of the class that will do things they don't 
want to do meekly and without protest; 
and in fact they had taken action in regard 
to their consent which shows that they 
did not simply acquiesce in official pressure, 
for they had asked that, inaddition to the 
terms that Government were willing to 
give, they should be given certain other 
advantages. No evidence was given by 
any of the representative watandars so that 
the statement of the Oollector is uncon- 


_tradicted. No doubt, the three representa- 


tive watandars had died at the date when 
the suit was heard, so that the fact that 
their testimony is not recorded is not in 
itself a factor that goes against them. But 
at the same time the fact remains that the 
Collector's statement is not contradicted 
and there is, in my opinion, no reason what- 
ever to distrust ita truth. The application 
of December 15 had reference to the condi- 
tions upon which the commutation should 
be made. The representative watandara 
asked fos something more, and according 
to the written statement they were given 
the one-third of potgi allowance that is 
mentioned; but they'did not succeed in 
regard to their request for the land they 
wanted free of assessment, and it is said 
in para.7 ofthe written statement that they 
withdrew the said demand before the 
Collector on February lë, 1917. That, I 
think, is a correct statement, and if that is 
Bo, then there was agreement between the 
Collector and the representative watandars 
as tothe conditions upon whieh the com- 
mutation should be made. It is contended 
that'if there was any such withdrawal, the 
Collector should have recorded a separate 
statement of the watandars withdrawing 
their request and renewing thé consent 
that they had previously given. There 
might be some force in that contention if 
the petition of December 15 had been an 
absolute revocation of the previous consent. 
Butit wa8 not. It was only a xequest to 


$85 
get certain other advantages, and a state- 
ment thatif that request was not granted, 
their previous consent should not be acted 
on, There was the consent on record 
that they had previously given, and the 
later petition did not affect that consent 
except in regard to the question of the 
agreement that has to be made about the 
conditions of commutation. Therefore, in 
my opinion, there was no sufficient reason 
why the Oollector should have taken a 
statement of the kind in question. The 
facts prove that there was in fact an agree- 
ment as to the conditions. Thus having 
regard to the consent already given to the 
general scheme or idea of commutation, the 
conditions precedent on which the Collector 
was empowered to pass his order, in my 
opinion, existed. 

It was objected by Mr. Thakor that the 
issue raised did not cover this particular 
question. Issue No. 5 was—Do plaintiffs 
prove that on Dacember 15 they revoked 
their consent, dated November 21 and 
Dacember 5,1916? That, no doubt, does 
not cover this particular question. But, on 
the other hand, the last issue was—Does 
the retractation made by the plaintiffs 
“on December 195, 1917, invalidate the com- 
mutation? The evidence shows the retrac- 
tation was not persistedin; so I think the 
answer is that it did not invalidate the 
commutation. As I have already mentioned, 
the point was specifically taken in the 
written statement, and evidence has been 
given on this point, and there is mo quos- 
tion of surprise? Therefore, in my opinion, 
the contention of tha Government Pleader 
that this objection was withdrawn is correct. 
The representative watandars to use fami- 
liar language, appear to have attempted a 
"try on" to get something more than was 
going to be granted under the ordinary 
conditions laid down for commutation, and 
they partly succeeded aud partly failed. 
This being 80, there obviously is, I think, 
no substance in the objection that the 
Oollector had not obtained a proper consent 
at the time he passed hisorder. It follows, 
therefore, that, in my opinion, his order was 
not ultra vires and that the suit fails 
both on the merits and also on the objec- 
tions under the Bombay Revenue Juris- 
diction Act and the Indian Limitation 
Act. 

With regard to the question of the valid- 
ity of the withdrawal of consent that is 
discussed above, I may add a few remarks, 
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No doubt, ifs. 15 had been differently 
worded, as, for instance, it had said that 
"on the undertaking of the holder of a 
watan to do such and such things, the 
Collector may direct a commutation, then 
possibly the case might he different. For 
instance, s. 4 of the Partition Act, 1893, 
says that if a certain undertaking by a 
party is given, the Court shall direct a 
sale; and it was held in Ilias Ahmad v. 
Bulagi Chand (3) that a party having once 
given such an undertaking could not sub- 
sequently resile from it. But the language 
ofs, 19 and the circumstances of a com- 
mutation are quite different, Noris it & 
case of an unconditional deed of resignation 
being made with great formality of the 
kind that is referred to in Reichel v. Bishop 
of Oxford (4). 

I would, accordingly, confirm the decree 
of the lower Oourt dismissing the suit 
with costs. But these costs will not include 
the costs of the Appeal No. 365 of 19924 
to this Court, where the Oourt has ordered 
that the appellants, that is to say, the 
plaintiffs, were entitled to their costs of 
that appeal. 

Mirza, J.—I concur. 

A N. A. Decree confirmed, 
"E 41 Ind, Cas, 867; 39 A. 672 at p. 674; 15 A. L. J, 
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LAHORE HIGH COURT. 
Sgoonp Orvin APPRAL No. 548 or 1923. 
June 14, 1928. 

Present :—Sir Shadi Lal, Krt., Ohief Justice, 
and Mr. Justice Dalip Singh. 
Musammat NIKKO- —DRFBSDANT— 

— . APPHLLANT 


versus 
DAYA RAM-—PLArNTIFF—RHBSPONDENT. 

Hindu Law—Limited owner—Surrender by limited 
owner, essentials of, 

It is a well-established doctrine of Hindu Law 
thata surrender bys limited heir is not valid unless 
it comprises her whole interest and is in favour of 
the whole body of persons entitled to succeed to the 
estate immediately after the limited owner. 

Second appeal from a decree of the 
District Judge, Lahore, dated the 10th 
January, 1923, varying that of the Subor- 
dinate Judge, First Olass, Lahore, dated the 
23rd December, 1921. l 


{11 1, 0, 1926 


Lala Badri Das, R. B., and Lala Mool 
Chand, R. 8 , for the Appellant. 

Messrs. Jagan Nath Aggarwal and Sha- 
mair Chand, for the Respondent. 

JUDGMENT. 

Shadi Lal, C. J.—On the 10th of 
June, 1919, Musammat Jai Kaur, the widow 
of one Girdhari Lal, gifted to her daughter 
Musammat Viran, and the latter’s son, Par- 
shotam Lalthe wholeof the estate which 
she had inherited from her'husband. On 
the 10th of January, 1921, the donees sold 
a house, which formed part of the estate, to 
the plaintiff Daya Ram for Rs. 3,000. It 
appears that this house was ‘in the posses- 
sion of the defendant Musammat Nikko, an- 
other daughter of Girdhari Lal; and con- 
sequently thevendee brought the present 
suit for the recovery of the possession of 
the property, The learned District Judge 
holds that Musammat Jai Kaur held the 
estate on the usual life-tenure, and that the 
gift made by her and consequently the 
sale by the donees in favour of the plaint- 
iffa, could take effect only during her life- 
time, He has accordingly passed a decree 
for the possession of the house for the period 
of the widow's life. 

Mr, Badri Dasfor the defendant-appel- 
lant contends that the gift madeby Musam- 
mat Jai Kaur operated as a surrender of 
her interest in the estate inherited by her 
from her deceased husband, and that the 
reversioners were entitled to take immediate 
possession of the property. To this con- 
tention Iam unable to accede. Itis well- 
established doctrine of the Hindu Law that 
a surrender bya limited heir is not valid 
unless it comprises her whole interest in 
the whole property aud isin favour of the 
whole body of persons entitled to succeed 
to the estate immediately after the limited 
owner. It is beyond dispute that the rever- 
sioners in the present case—comprise, not 
only the donees, but also Musammat Nikko; 
but no surrender was made in favour of 
the latter. The doctrine of the surrender 
of an estate by a limited owner has, there- 
fore, no application to the present case. 

Nor dol see any force in the argument 
advanced by Mr. Badri Dasthat the gift by 
Musammat Jai Kaur should be treated as 
a relinquishment by herof her interest in 
the property, and that all the reversioners 
are consequently entitled to succeed to the 
estate. Nosuch relinquishment or aban- 
donment was pleaded or adjudicated upon 
in the Courts below, and the appellant is 
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not entitled to raise in the Court of second 
appeal a question which depends upon 
facts pure and simple. 

I accordingly affirm tthe decree of the 
learned District Judge, and dismiss the ap- 
peal with costs. 

Dalip Singh, J.—I concur. 

BRL. Appeal dismissed. 
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PRIVY COUNCIL. 

APPBAL FROM THE ACSTHALIA HiGH Court, 

June 12, 1928. 
Present:— Lord Ohancellor, 
Viscount Haldane, Lord Buckmaster, 
Lord Wrenbury and Lord Warrington 
of Olyffe. 
HELEN ANN GRAY AND OTHERS 

—APPELLANTS , 


versus 
Tas PERPETUAL TRUSTEE 
COMPANY, LIMITED AND ANOTHER 
— RESPONDENTS. . 

Wills—Mutual wills—Agreement not to revoke, whe- 
ther presumed, 

In the case of mutual wills to the same effect, if 
there is n point of fact an agreement come to that 
the wills should not be revoked after the death of 
one of the parties without mutual consent, they 
(i. e., the wills) are binding. But the mere fact that 
two wils were made in identical terms, that is, 
mutually, does not of necessity imply any agree- 
meni not to revoke 

Held, in the present case, that the simultaneous 
wills of Mr. and Mrs H. (husband and wife) were 
not mutual Wills made under such circumstances 
that neither the husband nor the wife could revoke 
or modify them without the gssent of the other. [p. 
286, col 2 

In re Oldham (3), approved. 

Appeal by special leave from a judgment 
of the High Oourt of Australia, dated the 
22nd August, 1927, reversing the judgment 
and order of the Supreme Oourt of New 
Bouth Wales, dated the 29th October, 


1926. 

Messrs. H, P. MacMillan, K. C., and A. C. 
Nesbitt, for the Appellants. 

Messrs. Wilfrid ‘Greene, K.C.,and Louis 
Gluckstein, for the Respondents. 


JUDGMENT.—In this case the ques- 
tion is whetherthe appellants are entitled 
to the reversal of ajudgment of the High 
Court of Australia, delivered by a majority 
on appealfrom a decision of the Supreme 
Court of New South Wales .(Harvey, Ohief 
Judge in Equity), which was reversed by 
the High Gourt. What was held, by, the. 


n 
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High Oourt was that Mrs. Hargrave, the 
testatrix in this case, was entitled to revoke 
her Will of the 29th October, 1914, and to 
make a different Willof the 18th July, 
1923, It was further held that the latter 
Will was a good'execution of a general power 
of appointment contained ina settlement 
dated the 2:th January, 1879, and made be- 
tween her and her husband, Lawrence Har- 
grave, who predeceased her. This’settlement 
wasa post-nuptial one, consisting entirely of 
the husband’s property. That was vested in 
& trustee (1) upon trust for such persons and 
purposes as the wife should, with the 
consent of her husband during his life and 
afterwards at her own discretion, by deed 
or Will appoint. The wife had thus in case 
of her surviving ther husband, an unres- 
tricted general power of appointment; (2) 
upon trust for the wife for life, and after 
her death and in default of appointment 
by her, (3) upon trust for such persons and 
purposes asher husband should by deed 
or Will appoint, ánd in default and subject 
thereto; (4) on trust for the husband for 
lifeand after his death; (5) on trust for the 
child or children of the marriage of Mr. 
and Mrs. Hargrave absolutely, with an 
ultimate trust in default of children for her 
husband in fee. 


The trusts of this settlement are stated 
above in outline, The wording is quite 
clear. The main trust, stated more pre- 
cisely, was for such ends, intents and pur- 
poses as Mrs, Hargrave, should at any time 
or from time to time, with the consent of 
her husband during his life, and after his 
decease at or in her . uncontrolled diecre- 
tion, notwithstanding any future coverture, 
by deed or deeds or by Will appoint, and 
in default of and until and subject to any 
and every such appointment, upon trust 
during her life for her separate use, and 
after her decease and in default of and 
subject to any and every such appointment 
by her as aforesaid, upon such trusts asthe 
husband should by deed or Will appoint, 
and subject to such appointment by him as 
aforesaid for.him during his life and 
after his death for the children of the 
marriage absolutely, and in default of such 
children for the husband absolutely. 


-No appointment by deed was made, but 
on 29th October, 1914, the husband and 
wife both made Wills, and these were 
contemporaneous. By the husband’s Will 
he left al} his property, includimg all his 
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"estates, real and personal," over which he 
had a power of appointment by virtue of 
the settlement of 25th January, 1873, to 
trustees for sale, conversion and invest- 
ment,and to pay the income to his wife, 
Margaret Hargrave, for her life, and after 
her death to pay such income until the 
death of the last of his children equally 
between his surviving children and the 
issue surviving them of those that were 
dead, and after the death of the last of his 
children the trustees were to distribute 
the trust funds among all the grandchildren 
then living per capita and not per stirpes. 
It must be borne in mind that the 
husband's power under the settlement was 
subordinate to that of the wife, which had 
been made paramount. 

The Will ofthe wife, made on the same 
date, was in some points different. She 
appointed the respondent Company to be 
her trustee and executor. She expressly 
refrained from exercising the power of 
appointment vested in her by the Settle- 
ment of 1879. She left all her real and 
personal estate (excluding what she could 
appoint under the general power just 
referred to, which she had declared her 
intention not to exercise) to her trustee 
upon trust for conversion and investment, 
and topay the income to her husband for 
his life, and then to her children surviving 
her (with representation), and after the 
death of the last of her children to distri- 
bute the corpus among her grandchildren 
then living per capita, with substitution of 
the issue of any of them who had died 
before the period of distribution leaving 
issue. . 

lt is clear that the general power remain- 
edintact in her, although she had not 
exercised it;.subject, of course, to any 
questions to which its subsequent exercise 
by her might giverise. So far there was 
no complication. In 1915 she made a 
codicil leaving two annuities to be paid 
by her trustee out of what she had vested 
in the trustee by her Will. In July, 1915, 
her husband died, and thenceforward Mra. 
Hargrave took the benefits conferred on her 
by his Will. Om the L5th September, 1919, 
Mrs. Hargrave made another Will, in which 
she again expressed an intention not to 
exercise the general power given to her 
by the Settlement of 1879, but gave out of 
her own estate annuities, including one of 
£250 a year, to her daughter Margaret, the 
present respondent. For the rest this new 
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Will did not interfere materially with the 
provisions of the Will of 1914, 

But on 18th July, 1923, Mrs. Hargrave 
made afurther Will, which did interfere 
with these provisions completely. She had 
moved to London, and when there by this 
new Will she “devised and bequeathed all 
her real and personal estate" to her daugh- 
ter the respondent, Margaret Hudson, abso- 
lutely, and appointed her the sole exe- 
cutrix, 

Mis. Hargrave died in October, 1923, and 
Letters of Administration with the Will 
annexed were granted at Sydney to the 
respondent Oompany. 

Ihere is no doubt that the termsof this 
final Will were such as to amount to an 
exercise of the general power conferred 
on Mrs, Hargrave by the Settlement of 
1879. Itie not in controversy that, although 
no intention to include the exercise of the 


pu was expressed in this Will, it must ` 


e taken to have been exercised under the 
general words of disposition, by virtue of 
either s. 23 of the Wills, Probate and 
Administration Act of New South Wales, 
or by virtue of s. 27 of the English Wills 
Act, if she was domiciled at her death 
in England. On this assumption the Will 
disposes of property comprised in the 
settlement, amountingto over £12,000. 

Their Lordships have to decide two ques- 
tions which have been brought before them. 
The first is whether the simultaneous Wills 
of Mr. and Mrs. Hargrave were mutual Wills 
- made under such circumstances that neither 
the husband nor the wife could revoke 
or modify them without the assent of the 
other. The second question is whether a 
case of election has arisen. As to the first 
question, it is necessary to turn to the 
evidence of thecircumstances under which 
the Wills of 1914 were made. The evidence 
is somewhat meagre, But it appears that 
by September, 1914, the respondent Oom- 
pany had been appointed sole trustee of 
the Settlement of 1879, and that Mr. and 
Mrs. Hargrave went to the office of the 
Oompsny to express their desire that their 
disposable property should goin the same 
way among their children ånd grandchild- 
ren. They had then four children and 
two grandchildren. Mr. Bennett, an official 
of the respondent Oompany, gave evidence 
that on 22nd September, 1914, Mr. and 
Mrs. Hargrave came to the office of the 
respondent Company and’ discussed how 
they should make their Wille sothat the 
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‘Property disposed of should go among 


their children after their deaths. Mr. 
Bennett had no exact recollection of what 
passed, but he thought that something 
was said by Mr. Hargrave to the effect 
thatif he madea Will leaving everything 
to her for life, with remainder to the 
children for life, and then to their children, 
would she not do the same, and that she 
said she would. Mr. Douglas, another 
official of the Oompany, gave evidence to 
much the same effect, adding that it was 
arranged that the husband should makean 
appointment of the fundsin the settlement, 
and that his wife should by her Will nega- 
tive any“ in.ention on her part to exercise 
ber power, 


This last provision appears to be the 
result ofa belief in the minds of the par- 
ties that the non-exercise by the wife of 
her power might effecta saving of death 
duty. . 


The Ohief Judge in Equity (Harvey, J ), 
who tried the case, was of opinion that it 
could not be said that the evidence estab- 
lished that there was an actual bargain 
between the husband and the wife that 
they should make Wills in identical terms, 
in the sense that each refused to make a 
Will unless the otheragreed to do so. On 
this point of fact Knox, O. J., on the 
appeal to the High Oourt, agreed with him, 
although he felt constrained by the authori- 
ties to dismiss the appeal. Isaacs, J., 
however, ‘took a different view and held 
that the arrangement made amounted to 
an actual agreement. He was in favour of 
allowing the appeal, but on different grounds. 
Higgins, J., held that there was ne agree- 
ment to make the Wills irrevocable, and 
was for allowing the appeal. Rich, J., 
held that, as the wife when she succeeded 
had bound herself in equity to give effect 


‘to her husband’s appointment and not to 


exercise her own power, a ground which did 
not depend on the mere effect at law of 
the establishment'of a contract such as 
Harvay, J., had discussed, but on equitable 
interests which he thought had arisen, the 
appeal should be dismissed. Starke, J., 
thought that the husband and wife were 
not making stipuletions binding either in 
law or in equity, but were only setiling 
the divieion of their property in the measure 
which seemed fairto them at the moment, 
He was,therefore, in favour of Allowing 
the appeal, . 
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Harvey, J., had decided for the appel- 
lants on the ground that although no 
binding contract was proved, still it was 
established by authority that where mutual 
Wills are made by two persons as the result 
of some understanding or arrangement 
between them, this was enough, although 
it might not amount to & binding contract 
in law, to give rise to equities. 

Their Lordships are in agreement with 
Harvey, J., and the other learned Judges 
in Australia who have held that no bind- 
ing contract was established by the evi- 
dence. What they have to consider is the 
proposition as to the effect in equity laid 
down by Harvey, J., as stated. 


There was 8 particular authority which 
was relied on by the appellants for the pro- 
position that if two persons simultaneously 
make Wills to the same effect, and in that 
sense mutually, a second Will made by one 
of them after succeeding to the other's 
estate under the originally made Will, is 
precluded from being treated as effective 
to interfere in equity with the existing dis- 
position. This authority was the well- 
known case of Dufour v. Pereira (1) decid- 
ed by Lord Camden in 1769. The decision 
has been fully discussed ina book of au- 
thority, Hargrave's Judidical Argumente," 
Vol. th, at page 272. The volume last 
named contains a very full account by the 
learned Editor of a discussion of the case 
in its early stages by Lord Loughborough, 
who in 1797 finally decided the very ques- 
tion in Lord Walpole v. Lord Orford (2). 
In Dufour v. Pereira (1) the conclusion 
reached was thatif there was in poinb of 
fact an agreement come to that the Wills 
should not be revoked after the death of 
one of the parties without mutual consent, 
they were binding. That they were mutual 
Wills to the sameeffect was at least treated 
as a relevant circumstance, to be taken into 
account in determining whether there was 
such anagreement. But the mere simul- 
taneity of the Wills and the similarity of 
their terms dg not appear, taken by them- 
gelves, to have been looked on as mofo than 
Bome evidence of an agreement not to 
revoke.. The agreement, which does not 
restrain the legal right to revoke, was the 
foundation of the right in equity which 
might merge, although it was a fact which 
had in itself tô be established by evidence, 


. (AY (1769) 1 Dick. 419; 21 E. R. 352, e 
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and in such cases the whole of the evidence 
must be looked at. It was upon this 
ground that Lord Loughborough, in the 
later case of Lord Walpole v. Lord Orford 
(2), diemiesed the claim foundedion the prin- 
ciple of Lord Oamden's judgment, hold- 
ing that no sufficiently definite agreement 
had been proved. 

The most recent judgment on the effect 
of mutual Wills made by husband and 
wife, without independent evidence of any 
contract, is that of Astbury, J., in In re 
Oldham (3). That learned Judge subjected 
the authorities to a careful examination, 
and came to the conclusion that the mere 
fact that two Wills were made in identical 
terms does not of necessity imply any 
agreement beyond that co to make them. 
In the cese before him he found that there 
was not sufficient evidence of any further 
agreement, and that there was nothing in 
the authorities referred to in the argument 
that constrained him to decide otherwise. 

Their Lordships agree with the view 
taken by Astbury, J. The case before 
them is onein which the evidence of an 
agreement, apart fromthat of making the 
Wills in question, isso.lacking that they 
are unable to come-to the conclusion that 
an agreement to constitute equitable in- 
terest has been shown to have been made. 
As they have already said, the mere fact 
of making Wills mutually is not, at least by 
the Law of England, evidence of such an 
agreement having been come to. And 
without such a definite agreement there can 
no more be a trustin equity than & right 
to damages at law. 


This disposes of the first of the conten- 
tions which were put forward at the Bar 
for the appellants. The second contention 
was that Mrs. Hargrave was put to her 
election either to take under her husband’s 
Will, or to reject it if she desired to retain 
the general power of appointment, and 
that having elected to take under his Will, 
she could not afterwards create new in- 
teresta under the power which could pre- 
vailin equity. This eontention is, in the 
opinion of their Lordships, untenable. 
They are unable to find language in the 
husband's Will which either puts the wife 
to her election, or puts her in the position 
of seeking at the same time to approbate | 
and to reprobate its provisions, The hus- 
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band's Will disposed of his own property 
and also purported to exercise his own 
power of appointment under the settle- 
ment, But under the settlement his power 
was subordinate to the paramount power 
ofthe wife, who was enabled to override 
everything. This paramount 
wife expressly refrains from exercising in 
her Will of 1914. But not the less she 
abstained from extinguishing it, and con- 
fines the operation of her Will to her own 
property. Their Lordships, therefore, find 
no reason for holding that she wasin any 
way precluded from exercising her general 
power subsequently, or for doubting that 
in law she must be taken to have done so 
by her final Will of 1923. This being s0, 
there is no inconsistency, and there is 
no room for any question of election 
arising. 

l'or these reasons they will humbly advise 
His Majesty that the appeal should be dis- 
missed. They are always reluctant to give 
unsuccessful appellants their costs. Butin 
this case the questions which have arisen 
are Bo obviously the result of the obscure 
and unusual procedure of the husband and 
wife in relation to the settlement of 1879 
that they think that the costs of all parties 
83 between Solicitor and client should be 
paid out of the settled funds. 

K. J. B. Appeal dismissed, 

Solicitors for the Appellants:—Messrs. 
Light & Fulton. 

Solicitors for the Respondents:—Messrs. 
Bartlett & Gluckstein. 


[Note —See Lord Halsbury's Laws of England, Vol. 
28, pages 515, 516, and 4 Ind. Cas. 794; 33 M, 406; 
1910) M. W. N, 48; 20 M. L. T. 339 and 61 Ind. Cas. 
foo; 45 B, 987; 23 Bom. L. R. 393.—x. J. R]. 


BOMBAY HIGH COURT. 
Beconn Oivit APPBAL No. 181 or 1925. 
December 2, 1927. 
Present:—Mr. Justice Madgavkar and 
Mr. Justice Patkar. 
YAKUBKHAN DAIMEKHAN SERGURO 
AND OTHRu8——PLAINTIFF8—À PPRLLANTS 


versus 
GULJARKHAN ABDULKHAN 
AND OTHERS—DBFEND ANT3— RESPONDENTS, 
Evidence Act (I of 1872), s. 68. as amended» by Act 
AAAI of 1926—Transfer of VI Act (IV of 
1882), & 68. as amended by Acte II of 1926 qnd 
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X of 1927—Mortgage-deed —Proof of execution— 


prae de Wetan by scribe. 
, Mortgage-deed was written by one H an 
Signed 'Mark bythe hand of M io the Saco rs 
It wasattested by three witnesses one of whom B gave 
evidence, The other two witnesses R and S were dead 
R had similarly attested the mark of M below the ac- 
knowledgment before the Sub-Registrar, In a suit 
on the mortgage-deed the defendants said that they 
had no know edge of the mortgage and that if 
without consideration, B gave evi- 
dence that Af was not present when he attested it 
but that he attested it subsequently on M’s request 
The lower Courts held that the deed was not proved, 
After the decision of the lower Appellate Oourt Acts 
Nos XXVILand XXXI of 1926 came into force : 
Leld, (1) that the denial in the wiitten statement 
did not amount to a specific denial within the 


meanin of 8. 63 of the Evidence Act a8 modified by 


wr pe ien of the deed ; 
2) that even if the denial be tak "be i 
the document was sufficientl : WP: pur 
had received from M, at least 
an acknowledgment of her 
ing of Act XXVII of 1936 
nane not as a scribe b 
[ibid.] 

Second Appeal from a decision of the 
District Judge, Ratnagiri, in Appeal No, 
132 of 1922, confirming a decree of the 
Subordinate Judge at Ohiplun, in Oivil 
Suit No. 603 of 1920, 


Mr. G. B. Chitale, for the Appellante, 

Mr. K. N. Koyajee, for the Respondents. 
JUDGMENT.—The question i i 
appeal is whether the lowes Courts ies 
rightin rejecting the mortgage-deed of 
1895 in favour of the plaintiff-appellant 
on the ground that the proof of attestation 
as required by law was wanting. The deed 
itself is written by *the witness Hari 
Bhikaji and is signed “Mark by the hand 
of Mirjubibi by the hand of Hari Bhikaji.” 
It is attested by three witnesses,one Baba 
or Bavakhan, who is alive and has given 
evidence, and the other two 


Roshankhan and Sheik Ahmed, E gue 
dead at the date of the suit, Of the last 


two, Roshankhan has similarly attes 

mark of Mirjubibi before the Bii 
made below her acknowledgment ag 
executant. The witness Bavakhan Btated 
that Mirjubibi was not present when he 
attested it, but that the appellant's father 
took him to Mirjubibi and she requested 
him to attest and then presumably he 
attested it, though he did not ask her if 
she had executed the doqument, 


[ In th 
absence of evidence as to the si ature of 
the two witnesses who are dea , both the 


lower Oourts held thet it was not proved 
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to have been attested by two witnesses as 
was'necessary under 8. 59 of the Transfer of 
Property Act. 

Tne judgment of the lower Appellate 
Court was passed in 1924 prior to the two 
Acts XXVII and XXXI of 1-26, which 
have a close bearing on the present ques- 
tion. The former Act, XXVII of 1926, 
defines the word “attested” asan addition 
tos. 30f the Transfer of Property Act, 
and widens its meaning beyond that in the 
decision of their Lordships of the Privy 
Council in Shamu Patter v. Abdul Kadir 
Rowthan (1). The amendment made by 
this Act XXVIIof190.6 has been given a 
retrospective effect by Act X of 1927: see 
Motilal Hirabhai v. Kasambhai Hasambhai 
(2. The latter Act, XXXI of 1926, modifies 
B. 68 of the Indian Evidence Act by adding 
a proviso that itshall not be necessary to 
call an attesting witnessinthe case ofa 
mortgage-deed, such as the present unless 
its execution is specfically denied. 


We are of opinion in the present case 
that there is no such specific denial by 
the respondents as is necessary under Act 
XXXI of 1926 before the plaintiff-appellant 
is called upon to call the attesting witness. 
The exact wordsin the written statement 
are that “the defendants respondents have 
no knowledge of the mortgage, and that, if 
genuine, it must be hollow.” Giving these 
words their plain effect, they mean that they 
neither admit nor deny its genuineness, but 
that they assert absence of consideration 
even if itis held to be genuine. Itis not 
specifically denied ,within the meaning of 
the second Act KAKAL of 1926, and ifso, 
itis not strictly necessary for the appellant 
to call an attesting witness in proof of the 
execution of it. 

But even if the written statement to be 
taken to be aspecific denial, we arefof opin- 
jon that execution of the document is pro- 
perly proved within the meaning of s. 68 
of the Indian Evidence Act. Firstly, as 
regards Roshankhan,he is an attesting 
witness becauge he has, at least before the 
Sub-Registrar, received from the execut- 
ant Mirjubibi an acknowledgment of her 
mark within the meaning of Act XXVII of 
1926. The other necessary condition is 

(1) 16 Ind. Cas, 250; 14 Bom, L, R, 1034; 16 C, W, 
N, 1009; 23 M, L. J. 321; 19 M, L, T. 338; (1012) M. 
W, N. 835; 10 A, L, J, 258; 35 M, 607; 16 O. L, J, 596; 
39 I, A, 218 (P, O.), 
pons Ind, Cas, $04; 29 B, 1334; A, IPR, 1928 Bom, 
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that he signed the instrument in the pre- 
sence of the executant. But we think in 
the caseof a document of this date that 
as in the case of Bavakhan, Roshankhan 
also signed the document in the presence 
of the executant Mirjubibi. Another reason 
is the 
signature of the writer. Adopting the 
test laid down by Batchelor, J.,in Govind 
Bhikaji v. Bhau Gopal (3) immediately after 
the execution by Mirjubibi, lari has 
signed his own name under the descrip- 
tion of the mark. His object in so doing pre- 
sumably was, and the effect of his so doing, 
wethink, was,to authenticate the mark, 
thatis to say, to vouch the execution; in 
other words, this last signature was made 
notas a seribe, but as an attesting witness. 
These facts and this element suffice to 
distinguish this case from cases such as 
the case of Dalichand Shivram Marwadi v. 
Lotu Sakharam Pardhi (4). We might also 
refer to the recent case of Lakshman Pun- 
jushet v, Krishnaji Maharu Bhoi (5) where, 
as here, one of the attesting witnesses was 
available. 

For these reasons, we hold that thedeed 
of mortgage, Ex. A of 1895, is admissible 
and that 1tg execution is proved. : 

We allow the appeal, set aside the decree 
ofthe lower Appellate Court, and re- 
mand the ease toit for decision on the 
merits. Oostsof this appeal to be costs in 
theremand. : 

A.N. A, Appeal allowed, 
A Ind, Cas, 61; 41 B, 384 at p. 389; 19 Bom, L. 


4) 55 Ind, Oas, 616; 44 B, 405; 22 Bom, L, R, 136, 
5) 105 Ind. Oas, 769; 39 Bom, L, R, 1425; A, L R, 
1937 Bom. 655, 


PRIVY COUNCIL. 
APPBRAL FROM TEE OALOUTTA Higa Court. 
June 21, 1928. 

Present :—Viscount Sumner, Lord 
Atkin, Sir John Wallis and Sir Lancelot 
Sanderson. 

NARENDRA NATH DUTTA AND ANOTHER 
—DaFENDANTS— APPELLANTS 


versus 
Sheik ABDUL HAKIM AND OTBERS 
é e —PLaINTIFYS—RBSPONDENIS. 
Construction of documen ation of fact, not 
af laweAppeal to Privy Councit, not competent, , 
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Held, that the question whether on a proper con- 
struction of the entries in the jama-wastl-bakis 
any revenue payment wasin arrears at the mater 
date, was a question, not of law, but of fact, and in 
view ofthe concurrent findings of both the Indian 
Oourts that there was no arrear of revenue, an appeal 
to the Privy Oouncil was not competent. [p. 290, col. 
2; p. 291, col. 1.) 

“The mere fact that a writing has to be read and 
understood in order to determine the answer to the 
question, does not of itself make the question one 
of law .......Though, no doubt, the meaning of some 
of the entries, if it arises, is a matter of some 
diffloulty, it does not follow from that alone that the 
case raises any point of law........ Their meaning 
has to be got at just like the statement of any 
living witness by considering what is said and the 
manner of saying it, but no question of legal con- 
struction arises... .....The facts stated inthe jama- 
wasil-bakis are materials from which, when their 
purport is gathered, the inference of fact is finally 
to be drawn, namely, whether or not certain and 
sufficient payments had been made and made in 
time. Errors in those accounts, and obscurity in the 
mode of keeping them and of posting the amounts 
mentioned, are no more than similar errors and 
obscurities would bein oral testimony, and present 
the same difficulties in drawing a conclusion, but 
that conclusion, when once it is arrived at, isone of 
fact and no question arises of legal problems turn- 
ing on the construction of legal instruments." [p. 293, 
col. 2; p. 294, col. 1.] 

i fee Prasad v, Raj Kishore Lal (2), distingu- 


Appeal from a judgment and decree of 
the Caleutta High Oourt, (Sir N. R. Ohatter- 
jea and Mr. Justice Graham), dated the 20th 
August, 1924, affirming a judgment and 
decree of the Subordinate Judge, Alipur, 
dated the 15th February, 1922. 


FAOTS.—The main question in issue 
betweenthe parties was whether the annual 
rent of & holding; that is, Rs. 4-7-6 in res- 
pect of the year 1323 (1916-1917), which 
was payable on or before the 28th July; 
1917, was in arrear ornot. The respondent 
asserted that the rent had been paid and 
that the sal» ofthe holding for an alleged 
arrear of rent was a nullity. Both the 
Indian Courtsfoundas a fact that there 
was no arrear and accordingly set aside the 
Bale. 

The Subordinate Judge, in the course 
of his judgment, said :— 

“Tt is clearfrom Ex. A thatupto the 
year 1906-190/, there was no errear due, i. e. 
corresponding to the Bengali year 1313. 
1f Inow turn to the Ex. 5, I see from the 
year1907-1908 to the year 1916-1917 corres- 
ponding to 1314 to 1328, there have been 
payments cf ten years’ rent for these ten 

ears and so there could not have+been 
any arrears due for the year 1328." 
The learned Judges of the High Court 


MU 
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affirmed the finding of the Subordinate 
Judge and concluded their judgment in- 
the following words :— 

“The jama-wasil-baki (Ex. A) which 
contains the accounts up to 1904-1907 (1313) 
does not show any arrearup to that year. 
The jama-wasil-baki (Ex, 5) contains the 
accounts from 1907-1908 to 1915-1916(1314- 
1323), i. e., for ten years and shows ten-pay- 
ments. There could not, therefore,have been 
any arrear for 1323." 

The High Oourt, therefore, made a decree 
affirming the decision of the Subordinate 
Judge and the defendants applied to the 
High Court for the usual certificate under 
8. 110 of the Oode of Civil Procedure, 1908, 
The respondent contended that the pro- 
posed appeal to his Majesty in Council did 
not raise any substantial question of law, 
but by an order dated the 2nd March, 1925, 
the High Oourt (Sir Lancelot Sanderson, 
Ohief Justice and Sir George Rankin) 
granted the certificate in the terms fol- 
lowing :— 

"Bo far as I have been able to follow 
these entries (of jama-wasil-baki) the 
learned Judge's finding amounts to this, 
that in respect of the revenue which bea. 
came due on the 28th June, 1916, the pay: 
ment was made on the 16th July, 1915, and 
that, therefore, the payment of Rs. 4-7 ü 
which was madeon the 28th Maroh, 19106, 
was notin respect of the year 1322 corres- 
ponding to 1915 to 1916 but was in respect 
of 1323, which corresponda to 1918 to 1917. 
lt seems to me that in this respect there 
is a question of construetion of the jama- 
wasil baki which the appellánts-defendanta 
are entitled to raise in respect of thia 
finding. 

“It was argued by the learned Advocate 
who appeared for the plaintiff that this was 
entirely a question of fact and that there 
is the finding of the learned Judge, who 
tried the suit, which had been affirmed by 
the learned Judges ofthis Court, and that 
there was no question of law in thia 
respect, 

"In*my opinion the judgment of the 
learned Judge, who tried the suit, dependa 
upon the proper construction which is to 
be put upon the entries in the jama- 
wasil-baki, and that'in my judgment cannot 
be said to beentirely a question of fact 
ms it may be stated to be'& question of 
&W, 

“Iam therefore, of opinion thabin this ` 
respect à question of law is involved anu 
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I am not able to say that there is no sub- 
stance in it. The result is that, in my judg- 
ment, a certificate should be granted.” 

Messrs. De Gruyther, K. C., and Parikh, 
for the Appellants. 

Mr. Dube, for the Respondents, 

. JUDGMENT. 

Viscount Sumner.—On the 10th 
April, 1918, the Oollector of the 24-Par- 
gannas issued his certificate, that on the 
18th December, 1917, Mahal Panchannagram 
had been sold to the first appellant, under 
Act XI of 1859, for Rs. 4,700, the former 

Toprietor, the second respondent, having 
allen into arrear with his annual sadar 
jama of Rs. .47-6. The purchase took 
effect as from the 29th July, 1917, the form- 
al proclamation, which was dated the 13th 
November, 1917, having announced that 
the mahal wasto be sold for realisation 
of arrears of Government revenue “up to 
the talab ofthe 28th July, 1917, for the 
year 1323,” 

On the lith February, 1919, the first 
respondent, in whom prior to the sale the 
whole tenure-holder's interest in the mahal 
had actually becomé vested, though his 
name had not been recorded, filed his plaint 
against the respondents Nos. 2and3 and 
against the appellants, praying for a de- 
claration that the sale was invalid and for 

ssession with mesne profits, the appel- 

ts, the auction-purchasers, having gone 
into possession. Various irregularities and 
lllegalities were alleged, which need not 
now be detailed, as, after ad?erse deci- 
sions of both the Courts in India, they are 
not persisted in, Wut it was further alleged 
that there had been no arrears of revenue, 
for which the property could be sold, which, 
if established, would result in the sale 
Dans set aside and the certificate cancel- 

ed. 

The present appellants did not defend 
this suit, and on the 22nd August, 1919, 
the first respondent having testified that "no 
Arrears of revenue were due, when the 
property was put to fale,” and those de- 
fendants, who are now respondents Nos, 2 
and 3, not opposing, the Officiating Bub- 
ordinate Judge at Alipur decreed the suit 
et parte. So matters stood till August, 
1920, when the present appellants applied 
to have this decree set aside, on the ground 
that they had. never been served with process 
at any stage of the proceedings and had 
only become aware of them in, the previous 
poonth, After hearing evidence the Court 
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set the decree aside and restored the suit 
to the original number, holding that the 
summonses had been fraudulently suppress- 
ed. As the learned Judge observed: 

“Tt is impossible to think that the ap- 
plicants should have remained silent, if 
they had any notice of the suit. The 
property in question, which fetched 
Rs. 38,000 on sale by the applicants, was 
purchased in revenue sale for Rs, 4,700 
by the applicants. The plaintiff alleges 
that no arrears of revenue sale were 
actually due. If his allegations be taken 
to be true, he lost the valuable property 
for no fault on his part. After that revenue 
sale the plaintiff offered Rs. 10,000 to the 
defendants to get it back but the appli- 
cants were inexorable. It was, therefore, 
very natural for the plaintiff to take to 
any means to get back the property and 
to teach a lesson to the applicants,” 

These circumstances no doubt explain 
the absence from the judgments of the 
Courts in India of any reference to the 
evidence given by the first respondent 
himself, but it is not, therefore, to be 
assumed to be false and it at any rate 
removes any question as to the burden 
of proof, which has not indeed been 
raised at any stage. 

The present appellants then put in 
extracts, relating to the mahal in question, 
taken from three successive sete of jama- 
wasil baki preserved among the docu- 
ments of the Oollectorate. The first ran 
from 1898-1899 to 1306-1907; the second 
from 1907-1908 to 1915-1916, and the 
third followed on the second and was 
brought up to date. After a careful ex- 
amination of these extracts, with the general 
eharacter of which they were obviously 
very familiar, both Oourts, that of the 
Second Subordinate Judge of Alipurand 
the High Court of Bengal, on appeal found 
that no revenue payment had been in 
atrear at the time when the mahal was 
sold, and accordingly they set the sale 
aside, Leave to appeal to His Majesty 
in Oouncil was subsequently given, the 
members of the High Court observing res 
spectively: (a) that the judgment of the 
trial Judge “depends upon the proper 
construction which isto be put upon the 
entries in the jama-wastl-baki, and that can- 
not be said to be entirely a question of fact 
but may be stated to be a question of law,’ 
and (b) that “the question whether it has 
correctly appreciated the meaning of the 


eee A 
„e f 
= ot 


111 L 0. 1928 
other entries" (that is, the prior entries in 
the jama-wasil-bakis) “is one of some 
difficulty and, therefore, there is a point 
of law involved on the construction of the 
document.” Their Lordships’ first task 
is, therefore, to enquire, in view of the con- 
current findings arrived at in India, whe- 
ther a question of law is involved, and, if 
80, what itis. Though, no doubt, the mean- 
ing of some of the entries, if it arises, is a 
matter of some difficulty, it does not follow 
from that alone that the case raises any 
point of law. 


The question whether a certain sum was 
paid before a certain date, or then remained 
unpaid, ie in itself a mere question of fact. 
The question what it was paid for, 
if it was paid at all, is prima facie 
a question of fact also. This is equally 
so whether an oral statement ora written 
record was made about it or whether an 
inference has to be drawn fromthe cir- 
cumstances of the payment. It is only when 
the legal obligation as to the date of pay- 
ment is brought into question, that the 

uestion becomes one of law at all 

gain, the mere fact that a writing has to 
be read and understood in order to deter- 
mine the answer to the question, does not 
of itself make the question one of law. 
Entries in books of account are in them- 
selves only narrativesof monetary transac- 
tions, expressed by arranging figures in a 
particular way forthe purpose of showing 
the result of a series of payments and re- 
ceipts or othersimilar transactions, Under 
the common lawrulesof evidence, the per- 
son who kept an account was entitled to 
refresh his memory by looking at it, and 
then to narrate as his testimony by word 
of mouth the transactions therein sum- 
marised and the result of them in money. 
Specific legislation has made certain books 
of accountevidence in themselves but, so 
far asthe distinction between questions 
of law and questions of fact goes, they re- 
` main written narratives of particular events 
that have happened, and in themselves 
they stand on the same footing as other 
narratives. Their meaning hasto be got 
at just like the statement of any living 
witness by considering what is said and the 
manner of saying it, but no question of 
legal construction arises. So far, books 
kept in the ordinary course of business are 
all alike; they raise questions of fact, whe- 
jher they are diaries, call-books, cash-hooka 
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or postage-books, and they have to be 
weighed as other proved facts are. 

The jama-wasil-bakis were not all kept 
in the same way, The extracts from the 
second and third sets were on forms printed 
and ruled onthe same plan. First to the 
left came a column for dates; then a 
column for the number ofthe correspond- 
ing chalan. It was common ground that 
the date to be entered was the dateof a 
payment. Itis, however, to be observed 
thatno receipts were produced by the 
plaintiff nor any duplicates of such receipte 
by the defendants, nor was this omission 
remarked upon in the Courts below. Then 
came three columns, headed respectively, 
Demand, Collection, and Balance, and each 
had three sub-divisions headed "arrear," 
“current,” and "total" The “Collection” 
column had & further fourth sub-division 
headed "Advance collection of the previoua 
years,” After these three columns, Demand, 
Collection, and Balance, came another 
headed “Excess collection.” 

The Subordinate Judge, who was afirmed 
inthis respect on appeal, points out that 
for the year 1907-1908, with which the 
second set of extracts begins, no sum is 
entered underthe column “demand” and 
its subordinate column “arrear,” and that, 
starting with this as marking a point at 
which all payments had been made within 
time and nothing was left unpaid, the 
jama-wasil-baki entries show, in the nine 
years, hpgioning 1907-1908 and ending 
with 1915 1916, ten payments of Ra. 4-7-6 
of which the last ig carried on from 
the “collection” column to the “excesa 
collection” column following, and, as a 
payment in advance, would prevent any 
claim for arrears arising when, on the 
regular pay-day, no further sum was forth- 
coming. If so, ten times Rs, 4-7-6 had 
been paid and were available for the rents 
falling due inthe ten years previous to 
the date and satisfied them. It is asked; 
“Tf that was the state of the case, how 
could the Oollectorate officials have allowed 
a sate for non-existent arrears to take 
place ?" It may equally be asked in reply, 
"[f he had not paid his last year's rent, 
how could the tenure-holder of & mahal, 
worth Rs. 38,000, let it goto a sale for 
default of Rs. 476 Opinions may differ 
as to the balance of likelihood of error 
on one side or the other, but this at least 
m clear; both questions are questions o 

ct, t 
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There is, however, somefurther material 
on the face of the jama-wasil-bakis, At 
the end of the second set of extracts below 
the final entry for 1915-1916—" Excess 
cellection Rs. 4-7-6"—there is added, but 
when, why, or by whom is not known, 
“Qurrent for 1322 B.S.up to July, 1916," 
and then follows, “Rs. 4-7-6." under each 
of the three columns headed “Demand 
—current," "Demand—total," and ''Collec- 
tion—advance collection of the previous 
year." On turning, however, to the be- 
ginning ofthe third setof extracts there 
appears anew heading in substitution for 
the *''1915-1916," ete., entries of the pre- 
vious set, namely, “Rent for 1323 B. 8, 
of which latest date for payment of arrears 
is 28th July, 1917,” and Rs. 4-7-6 is 
entered in the ‘‘Demand—current” column, 
Rs. 47-6 in the "Collection— arrear" 
column, nothingin the "Excess collection” 
column, and in the first column, which is for 
dates of payment, 2tth March, 1418, is enter- 
ed in a line withthe Rs. 4-7-6 in the 
"Collection—arrear" column. It would 
appear that someone had been for some 
reason making entries, which would intro- 
duce into the third set of jama-wasil-baki 
entries a new element, namely, the Bengal 
style, and that somehow there was inserted 
at theend of the second set an entry, 
which states an arrear for 1915-1916, al- 
though the completed entry for 1915-1916 
states an “excess collection" for that year 
to be carried forward, while at the same 
time the opening entry of the’ third set 
fails to carry this “excers collection” for- 
‘ward and describes' the payment made on 
26th March, 1918,as a collection on account 
of an arrear. The trial Judge, who had 
framed his eighth issue thus, “Was the 
tevenue for the year 1323 in arrears ?" says 
on this :=— 

“It appears from Ex. 5 that rent due up 
to 1821 (corresponding to 1914-1915), which 
‘vas due on the 28th June, 1915, had been 
paid up in the course of the year 1321, i.e., 
on the 16th September, 1914. In the course 
ofthe year 1822, (1915-1916), rent for two 
years was paid, but of this Re, 4-7-6, for 
one year was credited to the rent of 1322, 
due on“ the 28th June, 1916, and the 
balance, Rs 4-7-6, was ‘kept, as excess, for 
the year 1323, which became due on the 
28th June, 1914. .This excess ought to have 
been credited to the revenue for the year 
1823, and then there would bave been no 
arreare due for the year 1928,” 
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In the High Court the same view, namely’ 
that a book-keeping error had occurred, was 
also taken :— 

"It appears from the jama-wasil-baki 
(Ex. 5) that the revenue due for 1321 
(1914-1915), due on the 28th June, 1915. was 
paid up on the 16th September, 1914; so 
there was no arrear for 1321. There were 
two payments made in 1322, one of which 
(Rs, 4-7-6) was credited to the demand for 
1322 (due on the 28th June, 1916), and the 
other (Rs, 4 7 6) shown as excess collec- 
tion. That being so, the excess collection 
should have been credited to 1323 and there 
would then be no arrear for 1323." 

How, then, are these findings of fact 
got over? The present appellants had 
put inthe extracts and had relied on them 
at the trial as being presumptively correct, 
but they have sought in argument to read 
them in a manner different from that adopt- 
ed in the Courts in India, as follows: 
Though the first twosets of extracts from 
the jama-wasil-bakis purport to be based 
on the yearsof the Ohristian calendar, the 
question still remains, "What is the year of 
which they speak? Is it the year of de- 
mand by the Collector, or is it the year 
which, commencing with the 6th July, the 
commencement date of the kabuliyat, con- 
tains a 28th July, even though the tenure- 
holder’s year of occupation is then still 
current?” This question might have been 
answered in a moment, either by calling a 
competent witness from .the Oollector’s 
office or by producing the jama-wasil-baki 
entries from the date of the kabuliyat in 
1872, instead of only from 1899. Probably 
the knowledge of thé matter possessed by 
the trial Judge was sufficient to make it 
idle to do either. At any rate, the matter 
isnot dealt with by any special evidence, 
and the trial Judge says :— 

“In order to ascertain whether there was 
any arrear due for the year 1323, it is ne- 
cessary to see how the years in this parti- 
cular case should be calculated. It appears 
very clear from the defendants’ document 
(Ex. A2) that the rent for the Bengali year 
1323 wasdue qn the 28th June, and the 
lest date of payment fixed by the Oollector 
was the 28th July, 1917. This is quite in 
keeping with the kabuliyat (Ex. O), which 
is dated the 6th July, 1872. . . In 
practice also the rent appears to have been 
realised according to the Bengali year, with 
this modification, that the rent for a 
Bengali year becomes due on the 28th 
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Bangali year.” 

The judgment of the High Court in con- 
curring with this conclusion says :— 

“The rent for 1872 could not possibly 
have been intended to be paid on the 28th 
June, 1872, when the kabuliyat wasexecuted 
on the 6th July, 18/2." 

Accordingly, both Courta read the revenue 
extracts as regularly referring to 8 year, 
which, in view of the sums recorded as 
having been paid, was not consistent in 
fact with any arrears at the material date. 

The appellants then contended that, if 
this was the effect of the Revenue Records, 
the records were wrong and cannot be used 
to deprive them of a legally established 
right [Balkishen Das v. Simpson (1). They 
farther sought to meet the double finding 
as to the year referred to in the jama- 
wasil-bakis by drawing attention to the 
dates, at which payments were entered as 
having been made, and by submitting 
thereon, in substance, the following di- 
lemma "Either the year in the jama-wasil- 
bakis, headed 1915-1916, or whatever it 
might be, was the year of our Lord, in 
which a pay day on the 28th July fell 
after completion of a year's occupation, 
go that a payment then made would, in 
the example taken, be a payment for the 
year 1214-1915, and there would be an 
accrued arrear before the sale took place 
or the respondent and his predecessors, 
all Bengali tenure-holders, had been in 
the habit of paying their revenue dues 
before, and sometimes considerably before, 
the date at which they first became due 
and exigible, quod est absurdum.” 

The entries on whieh this contention is 
founded were, of course, before the Courts 
in India, and presumably were taken into 
consideration by them. It may be admit- 
ted that a practice of payment in advance, 
generally though not always observed, 
is surprising, but it is surprising in 
fact, not as matter of law. Unless it 
could be shown to be so far contra naturam 
as to necessitate in law some specific 
inference governing the effect of the evi- 
dence, the question still*remains one of 
fact. Is there, however, anything so in- 
credible about it? After all the annual 
sum due was but small and the value 
of the mahal was such as might well 
make pre-payment or post-payment 2 matter 

(1) 25 L A. 158 at . 159; 25 0. 883; 2 O. W. N. $13; 

1 Bar. P. O, J. 983; 1$ Ind. Deo. (x. s.) 643 (P. O.) 
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of indifference, depending on aouvenienoé 
and sometimes resulting in indisputable 
arrears. Their Lordships are unable to 
gee here any question of law separable 
from tha conclusion of fact drawn from 
the evidence in Indis, namely, that for 
the ten preceding years, whether by pay- 
ments in advance or not, ten payments 
of the annual jama had been duly made, 
Until that finding is displaced, the con- 
struction of the kabuliyat, as to the date 
when the obligation to pay arose, does not 
become material, and, indeed, as it onl 
renews an older jama Rs. 4-7-8, whic 
dated at any rate from 1840, a construa- 
tion of these summary instruments without 
regard to the practice customarily ob- 
served, would be inconclusive and--at 
most would raise only one of those ques- 
tions of construction of private instru- 
ments, which, it has’ been said, does not 
truly raise a question of law. 

The appellants finally cited asa relevant 
authority the case of Satgur Prasad v. Raj 
Kishore Lal (2) and contended that, because 
the jama-wasil-bakis were documents and 
were somewhat obacure, their introduction 
in evidence raised a question of law, 
which took the appeal out of the general 
rule as to concurrent findings, In their 
Lordships’ opinion that decision has no 
bearing upon the present case, Special 
documents, which were either themselves 
documents of title or were statements ins 
tended to have effect as claims, com- 
promises, or surrenders of legal rights, 
were there the material, from which an 
inference had been djawn in the Indian 
Courte, and, in the opinion of their Lord- 
ships’ Board, their special character as- 
similated the questions which they raised 
to questions intrinsically of law. There 
ig no such feature here. The facta stated 
in the jama wasil-bakis are materials 
from which, when their purport is gathered, 
the inference'of fact is finally to be drawn, 
namely, whether or not certain and suffi- 
cient payments had been made and made 
in time. Errors in those accounts, and 
obscurity in the mode of “keeping them 
and of posting the amounts mentioned, 
are no more than similar errors and 
obseurities would be in oral festimony, 
and present the dame difficulties in draw- 
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. ing a conclusion, but that conclusion, 
when. once it is arrived at, is one of 
fact and no question arises of legal pro- 
blems turning on the construction of 
legal instruments. Nor does it avail to 
say that there is no error shown on 
the face of the accounts, and that the system 
on which thay have been kept and the 
result which they show are quite plain, 
for that is not to state a question of law, 
but to disagree with the Indian Courts 
in toto ona matter of fact. 

Their Lordships, being thus precluded 
from reviewing the concurrent findings of 
the Courts in India, need say no more 
with regard to the facts, except that they 
are not to be understood as expressing 
any deubt of their correctness. "They will 
humbly advise His Majesty that this ap- 
peal should be dismissed with costa. 

K. J. R. Appeal dismissed. 


Solicitors for the Appellants:—Mesere, 
Downer & Johnson. 

Solicitora for the Respondents:—Messrs, 
Chapman, Walker & Shephard. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
First Civin APPBAL No. 2-B or 1928, 
June 16, 1928. 
Present ;—Mr. Kolhatkar, A. J. 0. 
Musammat MANJLABAI— 
—APPELLANT 


VETSUS 
SURAJMAL-—RESPONDENT. 

Court-fees—Preliminary — decree—Appeal om 
order refusing extension of time for payment— ourt- 
"fees payable—Consent decree in mortgage suit—Final 
decree, whether necessary—Civil Procedure Code (Act 
V of 1908), 0. XXXIV, applicability of. 

An appeal from an order refusing to extend time 
for payment of the amount due under a prelim 
decree is chargeable with Court-fees payable for an 
appeal against an order under O. XLII, r. 1 (o), 
Civil Procedure Code, when there is no indication in 
the memorandum of appeal that it isan appeal from 
the final foreclosure decree. [p. 295, col. 1 A 

Bajrangi Lal v. Mahabir Kunwar (2) and Balaji v. 
Vallabhadas, 107 Ind. Cas. 671, distinguished, 

The mere fact of an instalment decree being passed 
in a mortgage suiton the consentof the parties can- 
not per se exclude the application of the provisions 
contained in O. XXXIV of the Oivil Procedure Code, 
as regards passing of preliminary and final decrees 
when there are no indications in the compromise 
petition that To apr intended to treat the con- 
gent decree as [p. 293, col 3; p. 296, 1] 

Narayan v, Daulat, 67 Ind. Cas. 273, followed, 
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Ishan Chandra Eundu v. Nilratan Adhikari (8), 
Hemendra Lal Singh Deo v. Fakir Chandra Datta 
(4) and Suklya v. Suklal Motichand (5), distingus 
shed. 


First appeal against an order of the Sub- 
Judge, First Olass, Amraoti, dated the 22nd 
August, 1928, in Civil Suit No. 60 of 1912, 


Mr. A. V. Khare, forthe Appellant. 
Mr. M. B. Niyogi, for the Respondent. 


JUDGMENT.—On 8th July, 1912, 
Motilal Mansaram, as owner $ of the 
Firm Motilal Champalal, instituted a suit 
ona mortgage for Re. 3,000against Punjaji 
and his son Zingu. On 22nd August, 1912, a 
consent decree for foreclosure was passed 
in the plaintiffs’ favour onthe basis of a 
compromise arrived at between the parties. 
The decree provided that the defendants 
Nos. 1 and 2 should pay Rs. 5,175 in twenty- 
three annual instalments of Rs. 225 payable 


‘at the end of December, every year, that in 


default of payment of one instalment inter- 
est at Sanna percent. per mensem was to be 
charged, and that in default of two instal- 
ments the whole amount was to become 
payable at once, and that if payment was 
not made as ordered, the defendants were 
to be debarred from all rights to redeem 
the property, andthe mortgaged property 
was to be foreclosed and to be put in the 
plaintiffs’ possession. On 23rd February, 


. 1926, Hiralal and Surajmal, sons of deceased 


plaintiff Motilal made an application to 
the lower Court for bringing on record 
Musammat Manjuri, the legal representa- 
tive of the deceased defendants Nos. 1 and 
2, and then, to make the decree final, 
default having been committed in payment 
ofthe instalment due on 8lst Jenang 
1926. On 17th April, 1926, the application 
was summarily rejected as not maintainable 
on the ground that the decree passed in 
1912, being an instalment compromise 
deeree, there was no necessity of passing a 
final decree in the case. It seems that 
this order of rejection was set aside on an 
appeal being preferred therefrom to this 
Court, and the case was remanded to the 
Court below for proceeding with the plaint- 
ifs’ application for making the decree 
final. After the dase was sent back to the 
lower Court, the new defendant Musammat 
Msnjuri presented an application on 
9th October, 1926, for granting to her ex- 
tension of time for payment of the overdue 
instalment of 1925. On 7th January, 1927, 
she deposited Rs. 225 in Oourt, The 
defendant's prayer for extension was op- 
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posed by the plalntifs “who dented the 
grounds set out in the application and 
urged that the Court had no jurisdiction to 
extend time as tha decree was a consent 
decree, and as the High Oourt in its 
remanding judgment had directed that the 
decree should be made final. The lower 
Court refused to grant extension as the 
grounds stated in the application were not 
proved, and as default had been made in 
respect of two instalments, passed a final 
deoree for foreclosure. 


The defendant Musammat Manjurabai 
has appealed to this Court. Her appeal is 
directed against the order refusing exten- 
Bion of time and passing the final decree for 
foreclosure. Before enterin into the 
merits of the appeal I shall deal with the pre- 
liminary objection raised on behalf of the 
respondents in regard to the question of 
Court-fees. It seems that relying on the 
decision in Dadnoo v. Somnath (1) the ap- 
pellant has paid a !Court-fee of Rs. 10 on 
the memorandum of appeal. It is argued 
on the respondents’ behalf that as 
the appellant seeks reversal of the 
final decree for foreclosure passed by 
the lower Court she should be called 
upon to pay ad valorem Oourt fees. It 
seems to me that the appeal in question, 
is substantially one under cl. (o), r. 1, of 
O. XLIII, Civil Procedure Code, from an 
order under O. XXXIV, r. 3, Civil Proce- 
dure Code, refusing to extend time for the 
payment of mortgage money, and not one 
from a final decree. Success of the appel- 
lant in such an appeal from an order under 
O. XXXIV, r. 3, Civil Procedure Code, will 
necessarily have the effeet of vacating the 
final decree for foreclosure which followed 
the refusal to extend time. In such a 
case, therefore, the defendant need not ap- 
peal from the final decree which automati- 
cally followed the refusal of the lower 
Court to extend time for payment of the 
mortgage money. Although, therefore, it is 
stated in the memorandum of appeal that 
the appeal is directed against the order 
refusing to*extend time and passing a final 
decree of foreclosure it must be treated to 
be virtually an appeal under cl.(o) of r. 1 
of O. XLIII, Civil Procedure Code, against 
an order refusing to extend time and to be 
chargeable as such with Oourt-fees. In 
this view the appellant has paid more then 
the requisite amount of the ^ Court-fees 


(1) 10 Ind. Ona. 730; 7 N. L R. 41. 


MANJLARAI 9, BRAT AL. 


203 


payable on a memorandum of appeat 
against an order. Itmay further be noted 
in this connestion that the memorandum of 
appeal nowhere says that the appeal is from 
a final decree. Asthe appsal is one from 
anorder and not from a decree, neither the 
ease Bajrangi Lal v. Mahabir Kunwar (2) 
nor the unreported case Balaji v. 
Ballabhdas* (T. A. No. 100 of 1926, decidea 
on 7th November, 1927, decided by Findlay, 
J. O.) relied upon by the respondent's 
learned Pleader has any application. 
In both these cases, the appeal was 
preferred from a final decres. The res- 
pondents' preliminary objection in regard 
to inadequacy of the amount of the Cour 
fees is, therefore, disallowed. ý 
-As regards the merits of the case, the 
respondents’ learned Counsel challenges 
theappellant's right to apply to the lower 
Oourt for extension. It is contended by 
him that in the case of an instalment 
consent decree, an application for exten- 
sion of time under the proviso to cl. (2) 
of r., 8, of O. XXXIV, Civil Pro- 
cedure Code, is not tenable, as in such 
cases there is no necessity of applying 
for making the consent decree final, and 
consequently O. XXXIV,r. 3, cannot have 
any operation. The view expressed by 
Hallifax, A J. O., in the unreported case 
Narayan v. Daulat T (O. R. No. 234 of 1921, 
decided on 16th June, 1922), is, however, 
in direct opposition to this contention, 
With due respect I find myself in entire 
agreementwith it, The mere fact of an 
instalment decree being passed in & 
mortgage suit on the consent of the 
parties does not appear to me to be a 
circumstance which can per se exclude the 
application of the provisions contained 
ia O. XXXIV, Civil Procedure Code. 
The compromise decree passed in this 
case in 1912 is drawn up on the printed 
form No. 3 prescribed in Appendix I of. 
the First Schedule to the Civil Procedure 
Oode, for decrees to be drawn up under 
O. XXXIV, r. 2, “Oivil Procedure Code. 
Itthug purports to be & preliminary decree 
passe 
cedure Code. Such a decree has of neces- 
sity to be made final under r. 3, before 
the plaintiff can take out execution of the 
decree, The compromise petition filed by 


(2) 31 Ind. Cas. 498; 35 A. 470; ]1 A. L. J. 801. 





*Since reported as 107 Ind. Cas. 671—[Ed]. 
{Since repárted ag 67 Ind, Ogs, 273—[Edr| ° 


under O. XXXIV, r. 3 Civil Pro- 
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the parties in this case does not contain 
. ‘AN express direction, as in the case o 


`, [shan Chandra Kundu v. Nilratan Adhikari 


(3) to the affect that the decree to be 
, passed in the terms of the compromise 
Should be considered as final and absolute, 
mor does it disclose, as in the case of 
‘Hemendra Lal Singh Deo v, Fakir 
Chandra Datta (4), any indication of the 
intention of the parties to treat the con- 
_ Bent decree as final. Neither of these 
two cases relied on by the respondents’ 
learned Pleader has, therefore, any bearing 
on the facts of the present case. The 
instalment decree passed in Suklya v. 
Suklal Motichand (5) was one under the 
provisions of s. 15 (b) of the Deccan 
Agriculturists’ Relief Act. The decision 
in that case seems to rest on the view 
that the provisions of the Special legisla- 
tion would override those of the general 
law contained in the Civil Procedure 
Code, Iv this view the question of apply- 
ing the principle underlying the decision 
in the Bombay case to the facts of the 
vresent case cannot possibly arise, As 
for the cases Ambadas v. Laxman (6^, 
Kandhya Singh v. Kundan (T) and Komal. 
singh v. Jagannath Muratsingh ( 8) cited on 
respondents’ behalf, the decisions in the 
first and the third have special reference 
to s. 148, Oivil Procedure Cede, which jg 
not invoked by the appellant in this case. 
What has been affirmed in the second case 
is simply this:— 


Except in the osse of a decree in 
a mortgage suit to which O. XXXIV, 
Y. 8, Civil Procedure Code, applies, a Court 
has no power to extend the time limited 
for the payment of money ordered by 
& decree to be paid as a condition precedent 
toits operation, 


. This case also can be of no assistance 
to the respondents, as the Court has as 
mneh power to extend time under O. 
XXXIV, r. 3, in a suit for foreclosure 


(3) 72 Ind. Oas. 1049: 2 Pat. 588: 4 P. L T811: 
Pat, LB, 217: (1938) Pat. 184: A.T R. 1093 Pat. E : 
. Oas. 929; 50 O. 650: 27 O. W. N. 691: - 
T. R. 1923 Cal. 696 dr. 
' (5) 81 Ind. Oas, 684; 48 B.172; 25 Bom. L. R. 1214; A, 


Ea 
8) . 401; 1 N.L. R. 8; . R. 
Nig, Bia e À. I. R. 1923 
(7 . Cas. 16; 42 A. 639; 2 U. P. L. R. ; 
18 A. L. J. 826, QC 
(8) 49 Ind, Cas, 840; 15 N, L. R. $9, 
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as it has under O, XXXIV, r. 8,- in a suit 
for redemption and it is this power which 
is invoked by the appellant in this case, 
None of the cases relied on by the rege 
pondents does support their contention 
that the provisions of O, XXXIV, Civil 
Procedure Code, are inapplicable to an 
instalments consent decree, It is worthy 
of note, in this connection, that the res- 


.pondente-plaintiffs who relied on this con- 


tention applied to the lower Court for 
making the deeree final and thus ad- 
mitted by implication the applicability 
of the provisions of O, XXXIV, Oivil 
Procedure Code, and the necessity of ob- 
taining a final decree before applying 
for execution. Thestand which they have 
now taken in this Court is thus anything 
but consistent with their condact involved 
in their application for making the decree 
final. On all these grounds I hold that 
the contention raised on behalf of the 
respondents is Jacking in soundness and 
can not prevail. The appellant's applica- 
tion under the proviso to cl. (3), r. 8, 
O. XXXIV, Civil Procedure Code, for ex- 
tension of time is quite competent and 
merits consideration. 

This brings me to the merits of the 
application for extension. It seems that 
in the lower Court, the appellant Musam- 
mat Manjuri who is an ignorant and 
illiterate woman was not properly advised 
by her legal advisér in the matter of the 
production of evidence, with the result 
that no evidence was led on her behalf in 
support of the allegations of fact con- 
tained in her application. As in view of 
the peculiar facts of the case, and eg» 
pecially in view of so many as twelve 
instalments, viz. more than half the num- 
ber, having been actually received by the 
plaintifs, and of two instalments having 
been deposited in Court, it would have 
been unfair to the appellant, and opposed 
to the dictates of justice to make her 
suffer for the mistake or neglect of her 
legal adviser, she was permitted to pro- 
duce in this Court her affidavit by way of 
proof of the aforesaid allegations. No 
counter affidavit was filed on behalf of 
the -respondents. The evidence furnished 
by her affidavit thusstands unchallenged. 
It proves the alleged failure of erops and 
other material circumstances set out in her 
application. They, as well as the fact of 
the appellant having paid up till now 
fourteen instalments aggregating a sum 
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of Rs. 3,150 admitted by the respondents’ 
learned Oounsel—afford ample proof ofa 
sufficient cause for granting the first en- 
largement of time, sought by her—which 
doas not require a very strong reason; 
vide the case of Balkishan v. Atmaram 
(9), The appellant has already deposited 
in Oouri on 7th January, 1927, the instal- 
ment of Rs. 225 in respect of which she 
has applied for this extension. As a suff- 
cient cause for this first extension has 
been made out by her, the extension of 
time is granted to her till 7th January, 
1927, for paying the instalment in ques- 
tion on condition that she will pay within 
thres months from the date of this order, 
interest on the amount of instalment at 
12 annas percent. per mensem, from the 
date on which the said instalment became 
payable under the preliminary decree, till 
the amount was deposited in Oourt on 
7th January, 1927. The result of this 
extension being granted is to vacate the 
final decree passed by the lower Court on 
the 22nd August, 1927, after refusing the 
extension, 

In the result the appeal is allowed, the 
order refusing extension is set aside, the 
fiail decree dated the 22nd August, 1927, 
following the refusal is vacated, and ex- 
tension of time till the 7th January, 1927, 
is granted to the appsllant subject to the 
aforesaid condition. In the circumstances 
of thecase it is ordered that costs in- 
curred by the parties in this Court will 
be borne as incurred. The Counsel's fee 
is fixed at Re. 30. The appellant has pre- 
sented an application in this Court for a 
second extenaion on 20th April, 1928. It 
will be forwarded to the lower Court for 
disposal. 

G. R, D. Appeal allowed, 

(9) 38 Ind. Ons. 701; 10 N. L. R. 150. 





MADRAS HIGH COURT. 
OziGinat Stow APPBAL No. 126 oF 1995. 
December 21, 1926. 
Present :—Sir Victor Murray Coutta- 
Trotter, Kr., Chief Justice, and 
Mr. Justice Srinivasa' Ayyangar. 
BONTHI DAMODRAM OHETTY 
AND OTHRRS—DRFENDANTS— Å PPRLLANTS 


versus 
Rai Bahadur BANSILAL ABEER 
OHAND AND OTHERS—PLAINTIFPB8 — 
RESPONDENTS. . 
Hindu Law—Joint family—Family business stopped 


HONTHY BAMODRAM QBBTTY r. BANATLAL ABEER OMAND, 
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by father some years before hia daath =€ontinu 

by son some time afterwards—Business, whether d 

family  business— Vords "so many days credit" 

nm Vene iir ee nen in an 
orrowings after maximum is reached—A ppropriati 

—Principles. : em 
In tho case of a floating account where security 


the parties, 
borrowed and drawn, 
not be regarded as 


[p. 299, col. 1.] 
the father and head 


family business for a few years before his death is 


not sufficient to make a similar business continued 
by the son sometime afterwards any-the-less a family 


A debt may be both due and payable 
x demandable or enforceable Jat low tes Nn 


_Inthe piece-goods market at Madras the expres- 
sion "So many days credit" generaly signifies 
merely that the price payable carries interest at the 
rate that may be stipulated from the expiry of so 
many days and that if the purchaser should make 
the payment earlier he would be entitled to a dis- 
count also ata stipulated rate calculated proportion- 
ately for the unexpired period of credit before which 
the payment is made. [ibid.] 

Appeal from the judgment and decree of 
Mr. Justice Krishnan, dated the 25th 
August, 1925, and passed in the exercise of 
the Ordinary Original Civil Jurisdiction of 
the High Courtin O.S. No. 493 of 1924, 

i E V. Masilamani Pillai, tor the Appel- 
ant, 

Mr. V. C. Gopalaratnam, for the Ra~ 
spondentm 

JUDGMENT .—The suit from whioh 
this appeal arises was 4nstituted by the 1st 
respondent to recover the amount due 
under an equitable mortgage made by de- 
posit of title-deeds and evidenced by a 
registered instrument. The amount to 
secure which the equitable mortgage was 
mate had au Med been advanced to & 

usiness carried on in partnership by de- 
fendants Nos. 1 to 3 the original defendants 
in the action. 

The property ovér which the equitable 
mortgage was given as security, belonged 
however, to the lst defendant or his fami- 
ly. The 4th defendant in this suit, the 
appellant before us, was added asa p 
on his own application, apparently with a 
view to have determined in this action 
itself, the question whether or not -the 
equitable mortgage made by the Ist de. 
fendant was binding on his half sharein the 
property. : 
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Tt has thus cdmé abóut that the plead- 
nga in the case, so faras the liability of 
the 4th defendant was concerned, were not 
as accurate as otherwise they might have 
been, On behalf of the 4th defendant it 
being denied that the mortgage was bind- 
ing on him, the parties went to trial on that 
issue generally and Mr, Justice Krishnan 
who tried the case found it was so binding 
and granted a decree accordingly. It is 
from that judgment that the 4th defendant 
has filed the present appeal. 

In appeal it has been contended before 
us that the learned Judges was wrong in 
holding that the mortgage was binding on 
the plaintiff's share in the property. The 
argument was based on two grounds by the 
learned Vakil for the appellant. The first 
was that the property, the subject of the 
mortgage, being admittedly joint family 
property ofthe lst and 4th defendants, 
the lst defendant had no right to alienate 
the property inclusive of the son's share 
except for purposes properly binding on the 
family or for bona fide antecedent debts of 
his own. It was contended that at the time 
when the suit mortgage was created though 
there was a personal debt of the lst de- 
fendant for goods purchased for the busi- 
ness to the extent of Rs. 25,000, still that 
debt had not yet become payable, the goods 
having been purchased on credit and the 
credit period of 70 days not having then 
expired, . 

It was argued that if goods should be 
purchased by a person on credit, there is 
no debt duetill the expiry of the credit 
period, This argument was obviously due 
to a confusion between debts due and debts 
due and payable. A debt may conceivably 
be both due and payable even though not 
demandable orenforceable at law. It is, 
however, well known that in the piece- 
goods market at Madras the 70 days' credit 
generally signifles merely that the price 
payable carries interest at the rate that 
may be stipulated from the expiry of 70 
days, and that if the purchaser should make 
the payment earlier he would be entitled 
to a discount also ata stipulated raté cal- 
culated proportionately for the unexpired 
period of, credit before which the payment 
is made. The contention, therefore, can- 
not be accepted that there isno debt due 
by the father before the expiry ofthe credit 
period, and in ahy case, 1t would have been 
obviously to the interest of the ist defend- 
ant to pay up the amount due even before 
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the expiry of the credit period and earn d 
discount, i 

The learned Vakil for the appellant re« 
ferred in this connection to the case o 
Bandhu Ram v. Ram Kishun Sonar (1). It 
was held in that case that the amount 
secured by a mortgage not being payable 
for some considerable time could not be 
regarded asa pressure on the estate or the. 
family as to justify an immediate aliena- 
tion for the purpose of eee it. But 
a trade debt cannot possibly be regarded 
inthe same lightand more especially when 
it is really payable even though not de- 
mandable and when, on such payment 
being made, proportionate discount can also 
be obtained. 


The second contention argued on behalf 
of the appellant was that the amount now 
sued to be recovered was really not the 
original debt of Rs. 15,000 borrowed for 
paying off an antecedent debt of the father 
but represents only monies borrowed sub- 
sequently from time to time by the father 
and that, as regarda the purpose for which 
these later amounts were borrowed there 
is no evidence whatever on behalf of the 
plaintiff or on the record to show that they 
can be regarded as debt borrowed for 
paying off any antecedent debts. There 
is no doubt some room for such aconten- 
tion. But at thesame time it must be re- 
membered that the appellant became a 
party to the suit on his own application 
and it was only on the pleas raised by him 
that the issues were raised In this con- 
nection it must be observed that on behalf 
of the 4th defendant no such question was 
raised or even suggestion made either in 
the defence filed or in the cross-examina- 
tion of the plaintiff's witnesses. The learn- 
ed Vakil for the appellant strenuously con- 
tended thatthe onus is on the plaintiff 
supporting the alienation to establish affir- 
matively the circumstances under which 
the father the lst defendant was entitled 
in law to effect a valid alienation. The 
argument put forward was as follows : No 
doubt the original sum of Rs. 15,000 may 
be held to have, been borrowed for paying 
off antecedent debts ; but that is only the 
first item in the account; since then the 
Ist defendant has paid into the credit of 
the account severalsums of money these 
payments would, according to the rules 


i i Ind, Oas. 1010; 21A. L. J, 354; A. I, R, 1933 
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relating to the appropriation of pay mente, 
have reduced considerably the amount of 
the original debt: the amount now sued 
to be recovered, therefore, represents only 
monies borrowed by the lst defendant sub- 
sequently : thereis no evidence with regard 
to the purposes for which these later 
amounts were borrowed and, therefore, the 
suit mortgage cannot be supported in the ab- 
sence of any evidence to show that these later 
borrowings were for the purposeof discharg- 
ing the father's antecedent debts. There 
would have been considerable force in this 
nne and great difficulty in deciding 

favour of the plaintiff on the evidence 
before us, ifthe original contract between 
the parties had not been one of the secu- 
rity by way of mortgage, having been in- 
tended in the very first instance to be 
security for a floating account. In the case 
of a floating account, where security is in- 
tended to cover the maximum contemplat- 
ed by the parties it is not possible, as 
pointed out bythe learned Judge in the 
Oourt below, that after the maximum 
amount is once borrowed and drawn, sub- 
sequent payments in, can be regarded as 
payments madeto reduce the maximum 
amount of liability without any reference 
t? or any contemplation of subsequent 
drawings or borrowings. i 

After all, all the rules relating to appro- 
priation of payments and the rule for- 
mulated by the Master of the Rolls in 
Clayton's case (2) are rules based on the in- 
tention of parties actual, presumed or 
even imputed. If 80, the payments made 
by a debtor who has already drawn the 
maximum amount cannot be attributed to 
any intention on his part either to reduce 
the maximum available or even permanent- 
ly to reduce the liability but is only ascrib- 
&ble as pointed out by the learned Judge, 
to keep down the interest and make the 
amount available for being drawn out 


again. 

Et follows from this that the decision of 
ihe learned Judge cou)d not be held to be 
wrong on any such hardand fast applica- 
tion of the rulerelating to, appropriation of 
payments. 7 

The view that-we have thus taken on the 
two points argued before us would be 
sufficient to dispose of the appeal. But 
it seems to us that the decision of 
the learned Judge can be supported on a 
much broader ground. . 

(2) (1818) 1 Mer. 573; 35 E. R, 781; 15 R. R. 161. 
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It is admitted thatthe let and 4th dee 
fendants belong toa caste or community 
of traders and that the Ist defendant's . 
father was himself during his lifetime car- 
rying on business in piecegoods, It is 
not contended before us that if the deceas- 
ed father of the lst defendant had carried 
on such business till his death and the lst 
defendant had continued it subsequently, 
he would not have been entitled to borrow 
monies for the purposes of such business, 
But it appears that the business which was 
carried on by the father was stopped by 
him for some years before his death and 
that the lst defendant did not begin such 
business till a few years after his father's 
death. On this it was strenuously contended 
on behalf of the appellant that a business 
would cease to bea family business if it 
should cease to be carried on for such 
considerable time. But it seems to us that 
there is no warrant for any such contention 
much less for such contention based on the 

length of the period of limitation, 

After all trade and commerceare largely 
dependent on time, place and conditiong 
and it seems to us monstrous to require that 
a person should be under an obligation to 
continue his business under any conditions 
whatsoever and even though loss may be 
anticipated or certain, under the penalty of 
the business carried on by him ceasing ta 
be regarded as ancestral orfamily business 
Such arequirement would obviously not be 
in the interests of family estates. Having 
regard to the general principles of Hindu 
Law it must be held that the substance and 
subsistence of family arg inter-related and 
that the family estate and the family 
business or profession, that isthe “Kula- 
chara”, are closely related and almost inter- 
dependent, On the one hand it is the 
family business or profession that is the 
origin of the wealth and the means by 
which it continues to be maintained and 
improved. On the other hand it is the 
family estate or wealth that makes the 
conduct of the family. business or profession 
possible. 

From this it would also follow that too 
narrow a construction should not be allowed 
to be placed on such expressions as “family 
trade or business” and that with changes 
of civilisations and conditions what should 
be applied is not arigid rule of law but the 
principle on which it is based. It seama to 
us absurd to suppose that if a family 
business shofild bə found to have consisted 
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lu the purchase and sales of one commodity, 
purchase and sale of another commodity 
should be held to be outside thescope of the 
family business. The reductio ad absurdum 
of such a rigid rule may be seen if the rule 
is pushed to its logical extreme and it 
should be sought to be contended that the 
ancestral business consisted only on the 
purchase and sale of 100 bags of rice per 
year and that, therefore, the purchase and 
sale of 150 bags of rice was a speculative 
extension of such business, Generally 
apsàazing, therefore, each case will have to 
bs determined only with regard to its par- 
ticular facts. The question to be determin- 
ed in eich case should be whether having 
regard to the recognised business, pro- 
fession, means of livelihood or what is called 
“Kulachara” of the family, the parti- 
cular enterprise or embarking was only 
within the reasonable limits of the exercise 
thereof or really having regard to its 
nature or extent, a new speculative enter- 
prise. In this connection we may state that 
we entirely approve of the dictum of 
Sadasiva Iyer, J., in thecase of Official 
Assignee of Madras v. Palaniappa Chetty” 
(3; “I think that the right of a Hindu 
father belonging toa trading community 
to begin a lawful and ordinary trade 
business as a joint family business in 
which himself and his minor sons were to 
bs partners cannot be disputed.” In this case 
it being not disputed that the family 
business has been one of purchase and gale 
of piece goods the mere circumstance that 
the father of the lst defendant ceased for 
Bome reason to carry on such business for a 
fow years before his death is not sufficient 
tə make a similar business started by the 
son sometime afterwards anytheless a 
family business, If it be a family business, 
ib cannot be argued that the Ist defendant 
had no right to borrow the monies the 
subject of the claim for the purposes of 
carrying it on. 

The decree of the learned Judge is, there- 
fore, right and the appeal fails and is 
dismissed with costs. 


V. N. Y. Appeal dismissed. 

( 49 Ind. Cas. 220; 41 M, 824 at p. 835; 24 M. L. T. 
216; 35 M.L. J. 473; 8 L. W.530; (19818! -M, W. N. 
721. . 
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PRIVY COUNCIL. 
APPBAL reom Tax Oatoorra Hian Comer. 
June 14, 1928, 
^ Present:—Viscount Sumner, 
Lord Atkin and Sir John Wallis. 
Taa KARNANI INDUSTRIAL BANK, 
LIMITRD— APPELLANTS 


versus 
SATYA NIRANJAN SHAW AND 
ANOTBER— RESPONDENTS. 

Calcutta Rent Act (III of 1920), s 15—Application 
by ex-tenant for fixing of standard rent—Jurisdiction 
of Rent Controller—‘Landlord’ and ‘tenant’, meanings 
0 


Tho words ‘landlord’ and ‘tenant’ in s, 15 of the 
Calcutta Rent Act, 1920, include ex-landlord and ex- 
tenant. It is, therefore, compatent for a tenant 
whose tenancy has been determined whether, by 
notice, forfeiture, effluxion of time or otherwise, to 
apply under s. 15 of the Act to the Controller of Rents 
to fix the standard rent of any premises rented by 
such tenant. [p. 303, col. 1.] 


Appeal from a judgmentand decree, dated 
the 19th June, 1925, of the Calcutta High 
Court, (Greaves and B. B. Ghose, JJ.,) 
and reported as 93 Ind. Cas. 56, reversing an 
order, dated the 3let January, 1925, of the 
President, Calcutta Improvement Tribunal. 

Messrs. W. A. Greene, K. C., and Dube, for 
the Appellants. 

Messrs. De Gruyther, K.C., and Parikh, 
for the Respondents. 


JUDGMENT. 

Lord Atkin.—These two appeals from 
the High Court at Fort William in 
Bengal raise a question as to the con- 
struction of the Oaleutta Rent Act, 1920, 
On 7th, October 1920, the appellants, 
hereinafter calledthe Bank, took a lease 
from the respondents, hereinafter called 
the landlords, of premise, 3 and 4, Royal 
Exchange Place, Calcutta, for a term of 
three years from lst, November, 1920, at 
a rent of Re. 5,400 a quarter, payable 
in advance. The premises at the time 
appear to have been let in tenements at 
monthly rents. In the lease there were 
stringent repairing covenants, under which 
the Bank were to put the premises in 
substantial repair, expending at least 
Rs. 10,000 and to keep them in good 
repair. They were to eject such of the 
occupiers as they desired at their own 
risk and expense. There was the usual 
forfeiture clause, and the Bank had an 
option to renew fora further term of 
three years, The Bank were not able to 
evict the occupiers, and apparently took 
no steps to perform the repairing co- 
venants, They paid the rent up to let August, 
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1922, and no further. On 15th August, 
1923, the landlords served the Bank with 
notice to determine the lease for breach 
of the repairing covenant, and on 10th, 
September, 1923, they instituted proceed- 
ings in ejectment, claiming possession, 
arrears of rent up to 15th August, 1923, 
mesne profits and damages for breaches 
of covenant. On lst December, 1923, the 
Bank made application under s. 15 of 
the Rent Act of 192C to the Controller 
appointed under the Act to fix the standard 
rent of the premises and to grant a 
certificate of the standard rent. On 13th, 
December 1923, the landlords filed a 
counter-statement. On lith March, 1924, 
the Controller fixed the standard rent at 
Re. 1,420 per mensem and granted his 
certificate accordingly. 

On 22nd March, 1924, the landlords 
appealed from the order of the Controller 
to the President of the Improvement 
Tribunal pursuant to s. 18 of the Rent 
Act, and on 24th March the Bank also 
appealed to the President, seeking to have 
the standard rent fixed at a lower sum. 

The Rent Act of 1920 was only to be 
in force for three years from 5th` May, 
1920, but by the Oalcutta Rent Amend- 
ment Act of 1923 it was extended to 
the end of March, 1924. By the Calcutta 
Rent Amendment Act of 1924 it was 
further extended to the end of March, 
1927, with a proviso that after 31st March, 
1924, it should cease to apply to any 
premises the rent of which exceeded Rs 250 
& month or Rs. 3,000 a year on 
1st November, 1918. 

The &ppeals before the President were ad- 
journed for divers reasons from time to time 
until 3let January, 1925, when he dis- 
missed both appeals on the ground that 
the Act of 1920 had ceased to.apply to 
the premises, and, therefore he had no juris- 
diction. It is admitted that this decision 
was wrong in law, the contrary having 
been decided by this Board in Keshoram 
Poddar v. Nundo Lal Mallick (1). 

On 23rd February, 1925, the landlords 
applied to the High Oourt under s. 115 
of the Oivil Procedure Oode to revise the 
order of the President on two grounds: 
(1) that he had wrongly refused jurisdic- 


(1),101 Tad. Cas 88; BATA. 162; (1097) M. W. N, 
840; 52 M. L. J. 655; A. I. R. 1927 P. O. 97; 310. W, 
N. 646; 29 Bom. L. R. 868; 38 M, L. T. 95; 54 O. 508; 
$6 L. W. 435; 46 0, L, J, 3il; 26 A. L. J. 056 


9) 


KARNANI INDUSTRIAL BANK, LD. V. SATYA NIRANJAN SHAW. ’ 


301 
tion; (2) that the whole of the proceed- 
ings before the Controller were ultra vires 
and void by reason of the tenancy having 
determined before the application to him. 
A rule nisi was granted and the hearing 
stood over until the hearing of the eject- 
ment suit. That suit was heard by 
Ghose, J., on 24th April 1925. He held 
that the lease was determined on 15th 
August 1923, and that the Bank had given 
up possession on 24th January, 1924. He 
gave judgment for mesne profits from 
15th August, 1923 to 24th January, 1974 
measured by the standard rent fixed by the 
Controller of Rs. -1,420 per mensem, 
He gave judgment for the damages for 
breach of covenant te repair, with a 
reference to the Registrar to assess the 
amount. As to the claim for arrears of 
rent, the Bank had since the action wag 
brought, paid to the landlords the sum of 
Rs, 9,770, being the amount which added to 
the rent in fact that paid up to Ist August, 
1922, at the contractual rate, satisfied the 
rent due up to loth August, 1923, on the 
footing that the standard rent, Rs. 1,420 per 
mensem, had been payable by the Bank 
from the commencement of the term, The 
learned Judge thought this sufficient and 
made no order for payment of arrears of 
rent. On 19th June, 1925, the High Court 
(Sir William Greaves and Ghose, JJ .) heard 
the argument on the rule nisi and gave 
judgment setting aside the orderof the Oon- 
troller on the ground that he had no juris- 
diction, a& at the time of the application 
the applicants (the Bank) had ceased to bà 
tenants. On 4th July, 1925, the Bank 
appealed to the Oourt of Appeal from tha 
judgment in the ejectment suit, and on 
3rd August, 1925, the landlords crosg 
appealed. On 27th April, 1926, the Ohief 
Justice and Rankin, JJ., heard the appeal, 
They dismissed the Bank's appeal and 
allowed the cross-appeal by giving judg- 
ment for arrears of rent on the footing of 
the contractual rent, and directing that 
mesne profits should be calculated at the 
same erate. This decision necessarily fol. 
lowed from the order of the High Court 
setting aside the certificate of the Oona 
troller. There is now no complaint in rege 
pect of it except that if the Bank succeed 
in restoring the Oontroller’s certificate the 
-fingures as to rent and mesne profits must 
necessarily be adjusted. 

In the result, therefore, the appeale dea 


pend upon the question whether the High, 
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Court were right in deciding that the Oon- 
troller had no jurisdiction to make the 
order in question certifying the standard 
rent at Rs. 1,420 per mensem. 

The Act of 1920, reciting by way of 
preamble that it is expedient to restrict 
temporarily the increase of rents in Oalcutta 
makes provision for achieving that object, 
By s. 4, where the rent of any premises is 
during the continuance of the Act increas- 
ed so as to exceed the standard rent, the 
amount of such excess is, notwithstanding 
any agreement to the contrary, to be irre- 
coverable, The standard rent is the rent at 
which the premises were let on lst Novem- 
ber, 1918, or if first let after 1st November 
the rent at which first let, or, in the cases 
Bpecified in s. 15, the rent fixed by the Oon- 
troller, By s. 14, if any sum has been paid 
on account of rent which is by the Actir- 
recoverable, such sum shall within six 
months after the date of payment be re- 
eover&ble by the tenant by whome it was 
paid from the landlord who received the 
pone It appears to their Lordships to 

e obvious that this section is intended to 
give relief to any person who, having been 
a tenant, comes within the period of limi- 
tation to assert hisclaim to recover exces- 
Bive rent paid, whether at thetimehe claims 
he is actually a tenant or not. If it were 
otherwise the exorbitant landlord who had 
succeeded in obtaining the excessive rent 
could relieve himself ofhis liability by 
determining the tenancy, which in the case 
of poor tenant holding on a month's tenancy 
could easily be done. Thereseems no reason 
why thetenant whese tenancy has expired 
by notice or by effluxion of time should lose 
the benefit of the section, and the words of 
the section, "tenant by whom it was paid," 
and “landlord who received the payment,” 
appear to their Lordships to indicate that 
a change in the relations of a tenancy was 
contemplated by the Legislature. 

- Moreover, by s. 4, rent in excess of the 
Btandard rent is irrecoverable by the land- 
lord. This must mean frrecoverable at any 
time by any prosess. Itseems incanceiv- 
able that while the landlord is debarred 
from recovering excessive rent from an 
actual tenant, whether by distress or action 
yet if a tenancy expires by notice or 
effluxion of timethe landlord may recover 
the full excessive rent from his ex-tenant. 

These considerations show that, if full 
effect isto be given to the pyovisiong of 
p 4 and s 14, it will be necessary for 
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ex-tenants as for actual tenants to have 
facilities for determining what is the 
standard rent by which the excess is to 
be measured. 

Section 15 provides machinery by which 
the standard rent is to be ascertained, 
and in the cases mentioned in sub-s. 3 the 
only machinery by which itis to be ascer- 
tained. By sub.s. 1 the Controller shall, 
on application made to him by any land- 
lord or tenant, grant a certificate certify- 
ing the standard rent of any premises 
leased or rented by such landlord or tenant. 
This is a duty imposed on the Controller. 
Sub s. 3 provides, “In any of the following 
cases, the Controller may fix the standard 
rent at such amount as, having regard to 
the provisions of this Actand the circum- 
tances of the case, he deems just:—(a) 
where by reason of any premises having 
been let at one time as a whole, and at 
another time in parts, or where a tenant 
has sublet a part of any premises let to 
him, or where for any reason any difficulty 
arises in giving effect to this Act"; (b) 
provides for difficulties which may arise 
where premises are let furnished; (c) for 
cages wherethe premises at any time have 
been let fora nominal consideration ora 
consideration in addition to rent; (d) 
for cases where the rent on lst November, 
1918, was, in the opinion ofthe Controller, 
unduly low; (e) for cases where there has 
been a change in the condition of any 
premises or an increase in Municipal rates 
and subsequent to the standard rent hav» 
ing been fixed, 

n order to perform his duties the Con- 
troller is given powers of entry and ine 
spection of premises and power to compel 
information to relevant facts. It is to be 
observed that it would not be practicable 
to carry out the provisions of the Act 
prohibiting an increase over the standard 
rent unless there were power to adjust 
rents actually payable on lst November, 
1918, in some such way as is provided in 
Bub s. 3. The case of furnished premises 
is a simple case for which some provision 
must be made. Itis further to be noticed 
that the powers of sub-s. 3 are granted 
to the Controller alone, and are not given 
to any other judicial authority. In their 
Lordships’ view it seems to follow that 
the Controller must have been intended 
to be, permitted to exercise these powers in 
order to give effect to the rights which ex; 
tenants have underss,4and lá, The arate 
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ment which prevailed with the High Court 
was thats. 15 (1)only provides for the Oon- 
troller granting a certificate “onthe applica- 
tion madeto him by any landlordor tenant,” 
and that the Bank when they made their ap- 

lication were not tenants, as their term 

ad expired by forfeiture or by effluxion of 
time. 

Their Lordehips areof opinion that this 
adopts too narrow a construction of the 
words. In order to give any working effect 
tothe Actit is necessary that the words 
“landlord and tenant" must include, as they 
often do in ordinary parlance, ex-landlord 
and ex-tenant. An action by ex-landlord 
againstex- tenantmightordinarily be describ- 
ed as an action of landlord against tenant. 
In s. 11, which provides for what has come 
to be known as a statutory tenancy, “tenant” 
must include a person whose term under 
the contract of tenancy has come to an end. 
This agrees with the decision of the Eng- 
lish Court of Appeal in Remon v. City of 
London Real Property Co. (2), where in 
similar wordsin s. 15 (1) of the Increase of 
Rent Act, 1920, (10& 11 Geo. 5 c. 17), Lord 
Justice Scrutton says, " Whom did they 
mean to include in the term tenant"? If a 
tenant by agreement whose tenancy had ex- 
pired was not within those terms, the whole 
purpose of the Act would have been defeat- 
ed." The Court in that casealso held that 
where a tenancy had expired by notice 
some days before the coming into force of 
the Act, the tenant without consent retain- 
ing possession, the premises were never- 
theless at the passing of the Act “let as & 
saparate dwelling " within the meaning of 
6. 12 (2), which defined the premises to which 
the Act applies. Ifin fact the Act applies 
in appropriate cases to an ex-tenant, it 
cannot make any difference whether the 
tenancy came to an end by effluxion of 
time, by act of the landlord, or by act or 
default of the tenant. 

Their Lordships would further observe 
that though, for the reasons they have 
givan, in the Act the word “tenant” must in- 
clude in its proper context as ex-tenant, 
the definition cl. 2 (g), which defines "ten- 
ant’ as any person by whdm or on whose 
account rent is payable for any purpose, 
would in its strictest sehse cover the caseof 
the present appellants, by whom in fact 
arrears of rent were payable atthe date of 
the application. es 


m (ger 1K.B, 40, 89 b. J, K. B, 1105; 123 L, T. 
G17; 18 L. G. R. 691; 36 T. L, R, 860, 
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Afurther point was made before this 
Board as to the jurisdiction of the Control- 
ler. It was said that the premises as a 
whole were first let by the lease to the Bank, 
and that this was so clear that the Con- 
troller had no jurisdiction to fix the stand- 
ard rent under s. 15 (3) (a), though he might 
have jurisdiction to certify that the rent 
was the rent agreed at such first letting. It 
was further said that s. 15 (3) (a) in any case 
only empowered the Oontrollerto act where 
a difficulty arose in giving effect to the Act, 
and here there was no difficulty. Sub-s. 3 is 
ungrammatical, but their Lordships assume 
that the first limb of the sentence should 
read, “ Where by reason of any premises 
having been let—in part—any difficulty 
arises in giving effect to this Act.” Their 
Lordships consider that these points do not 
affect the jurisdiction of the Controller, 
He has jurisdiction to determine when these 
premises were first let, as he has jurisdic- 
tion to determine whether there is any 
difficulty which makes it in his opinion just 
to fix the standard rent under cl, 8 (a), 
He did in fact consider both questions, 
and if he came to a wrong conclusion the 
remedy is not by way of attack on his juris. 
diction, but by appeal to the President of 
the Improvement Tribunal under s, 18, It 
was also suggested that the Controller had 
no power to fix the standard rent so as to 
operate retrospectively. Their Lordships 
cannot accept this contention, as one of 
the objects of fixing the standard rent 
must be to enable a tenant to know whee 
ther he has in fact paid or agreed to pay 
rent in excess of the standard. 


In one respect, in their Lordships’ opini 
the trial Judge took too favourcule 
view to the present appellants. The arrears 
of rent were calculated as though the Bank 
were entitled to be debited with the stand- 
ard rent from the beginning of the tenancy. 
They, however, paid the contractual 
rent up to lst August, 1922, and the sums so 
paid are irrecoverable six months after the 
last payment. The landlords, therefore, are 
entitled to hold the sums so paid for the 
contractual rent, and rent on the basis of the 
standard rent, whatever it may,be, will only 
run from lst August, 1922, and must be 
calculated accordingly, 


Their Lordships, therefore, are of opinion 
that the decree of the High Court on tha 
rule for revision, dated 19th June, 1925, 
should bê discharged with costs, and tha 
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order of the President of the Tribunal be 
get aside. The parties will be atliberty to 
proceed with their appeals to the President 
of the Tribunal if so advised. The decree 
of the High Court on appeal in the eject- 
ment suit should be discharged, except co 
far as it affirms so much of the original 
decree dated 24th April, 1925, as awarded 
damages for breach of covenant. This case 
should be remitted to the High Court to 
take such steps as are necessary to carry 
out their Lordships’ opinion. When there 
is a final determination of the standard rent 
the original decree may haveto be revised 
by giving the respondents a decree for ar- 
rears of rent on the footing that the rent 
paid up to lst August, 1922, must be treated 
as due and is not to be adjusted. The 
appellants must have the costs of these 
appeals and of the rule and the appeal 
thereon. Thecosts of the ejectment suit in 
the Indian Oourts will be dealt with by the 
High Court. 


Their Lordships will humbly advise His 
Majesty accordingly. 

K. J. R. Case remitted. 

Solicitors for the Appellants:—Meesrs, 
Clarke, Rawlins & Co. 

Solicitors for the Respondents:—Messra, 
Downer and Johnson. 


MADRAS HIGH COURT. 
Orvit Revision Perttion No. 100 oF 1997. 
November 1, 1927. 
Present:—Justice Sir Kumaraswati 
Sastriar, Kr., and Mr. Justice Wallacé; 
PUNNAMRAJU RAGHUNADHA RAJU— 

: PETITIONER 
5 versus 
BURRA, MARIYAMMAL AND ANOTRER—- 
RESPONDENTS, 

Civil Procedure Code (Act V of 1008), a 115— 
Madras Village Courts Act (II of 1920), s. 78— 
Error of law by Village Court—Interference by Dis- 
trict Munsif—High Court —Revision. 

Under s.73 of the Madras Village Courts Act as 
amended the District Munsif is not bouhd to inter- 
fe with a deoree of tho Villaga Munsif's Court 
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even ifthere isan error of law unless the decree is 
unjust. 

A District Munsif is not, therefore, entitled to 
interfere with a decree of the Village Munsif's Court 
merely on the ground that the evidence disclosed 
a question of limitation. 


Petition, under 5.115 of Act V of 1908: 
and s. 107 of the Government of India 
Act, praying the High Oourt to revise 
an order, dated the 16th October, 1926, 
of the Court of the District Munsif, 
Bhimavaram, in O.P No. 33 of 1926 (in 
O.8. No. 8 of 1926 on the file of the 
Village Panchayat Court, Dumpagadaya 
Agraharam), 


Mr. V. Viyyana, for the Petitioner., 


JUDGMENT.—We are of opinion that. 
the decision of the District Munsif can- 
not be supported. Section 73 of the 
Madras Village Courts Act as amended 
shows that the Court is not bound to 
interfere even if there is an error of law 
unless the decree is unjust or, in other 
words, if substantial justice has been 
done. Error of law should not be a 
ground for interference by the District 
Munsif. In the present case no plea of 
limitation was raised and the findings 
of the Village Court are clear that there 
were dealings between the parties and 
that the amount claimed is due. The 
District Munsif's view that the evidence 
disclosed that there might be a question 
of limitation does not give him any 
right to interfere. We setaside the order 
of the District Munsif. The decree of 
the Village Court will stand. 


Y. N. YA Order eet aside, 


eae 
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ALLAHABAD HIGH COURT. 
FULL BENCH, 
MisoBLi.aNgous OximINaL OABE No. 577 
oF 1928. 
July 13, 1928. 

Present:—Mr. Justice Mukerji, Mr. 
Justice King and Mr. Justice 
Niamatullah. 

In the matter of AN ADVOGATE 
or BAREILLY 

Contempt of Court—Writing article to newspaper 
relating to pending case—Contempt. 

Writing an article in a newspaper relating to a 
pending case which is likely to prejudice the course 
of justice amounts to contempt of Oourt. 

Mr. U. S. Bajpai (Government Advocate), 
for the Crown. 

JUDGMENT OF THE FULL 
BENCH. 

In this case a notice was issued on the 
21st of June, 1928, to Mr. Mohammad Qamar 
Ali Advocate of Bareilly as the writer of an 
article appearing in the Rohilkhand Gazette 
on or about the lat of April, 1928, and to 
Mr. , Mohammad Aziz as the Editor and 
Publisher of the Rohilkhand Guzatte to 
Bhowcause why they should not be con- 
Yioted for contempt, inasmuch as the ar- 
ticle was likely to prejudice the course of 
justice inasmuch as a criminal case was 
pending in the Oourt of Mr. Ram Babu 
Saksena, a Magistrate at Bareilly, and the 
article related to that pending case. 

Mr. Mohammad Aziz has stated before us 
that he admits his guilt and he apologizes, 
He asked us to accept what he stated 
before the District Magistrate on 25th of 
May, 1928, as his explanation and apology 
in this case. 

Mr, Mohammad (amar Ali filed a written 
statement in this Court in which he sought 
to justify his conduct. But in the course 
of the hearing of the case he was better 
advised and he filed an unqualified apology 
to this Court andto the Oourt of the learned 
Magistrate in whose Oourt the case was pend- 
ing, at the time the article appeared. We 
have ourselves no doubt whatsoever that 
Mr. Mohammad Qamar Alis action in 
writing and getting the article published 
was & case of contempt of Court. But 
having regard to all the circumstances of 
the case and specially to the fact that the 
Act XII of 1926 reluting to the contempt of 
subordinate Courts has been on the Statute 
Book only for about two years, we have 
decided to accept thetwo apologies. In the 


` pase of Mr, Mohammad Qamar Ali, how- 
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ever, we think thathe must pay the costs 
of the day, in the shape of the Government 
Advocates fee assessed at Rs. x00. Mr. 
Mohammad Aziz was entirely in the hands 
of Mr. Mohammad Qamar Ali, and we do 
not think that anything more than a mere 
giving of warning should be ordered in 
his case. 

We accordingly, while convicting Mr. 
Mohammad Qamar Ali and Mr. Mohammad 
Azz of contempt of Court, with respect to 
the Court of the Magistrate at Bareilly, Mr. 
Ram Babu Saksena, discharge them on 
their apologies. In the case of Mr. Moham- 
mad Qamar Ali, however, we direct that ho 
shall pay the costs of the day, namely, 
Rs. 200, being the fee of the Government 
Advocate, 

A. N. A, Order accordingly. 


OUDH CHIEF COURT. 
CRIMINAL REVISION No, 46 or 1928, 
. July 14, 1928. 
Present :—Mr. Justice Nanavutty, 
RASUL AND OTHEE&S—AÀCOOBSED—A PPLICANTS 


versus 
EMPEROR—Opposire Paty, 

Criminal Procedure Code Ma V of 1898), ss. 285, 

289—Combination of several charges n one trial 

usin in one charge of different offences— 
Validity of trial—Charges for offences under as, 147, 
$24, 320, 454, 295, 296, Penal Code, legality of. 

The propriety of combining several charges in 
one trial may be questioned only if the accused is 
likely to be bewildered in his defence by having 
to meet many disconnected charges or the prospect 
of a fair trial is hkely to*be endangered by the 
production of a mass of evidence directed to many 
matters. 

Queen-Emprese v. Fakirapa (1), referred to. 

The inclusion in one charge of different offences 
is only a formal defect which cannot vitiate the 
trial, unless it prejudices the accused or results in a 
failure of justice. - 

Ina trial for a charge under s. 147, Penal Code, 
it is not illegal to frame ges under s8. 324 


‘and 325 against particular azcused persons, although 


these offences were committed by them outside the 
scope of the common object mentioned in the charge 
under s. 147, ifall the acts with which the accused 
are charged form one transaction. ° 


Application for revision of an, order of 
the First Additional Sessions Judge, Luck- 
now at Bara Banki, dated the 26th May, 
1928. 

Messrs. R. F. Bahadurji and H, 
for the Applicants, . 

Mr. H. K. Ghosh, Government 
ihe Opposite Party. 


Husain, 


Pleader, for 
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JUDGMENT.—Thisis an application 
for revision against sn orderof the First 
Additional Sessions Judge of Bera Banki 
dismissing ihe appeal of the applieants, 
Rasul and 28 others, who have been con- 
victed by Syed Mohammad Raza, Deputy 
Magistrate of Bara Banki of the offences of 
riot, hurt, etc., snd have also been bound 
over under s. 106, Criminal Procedure Code. 
Ihave heard the learned Oounsel for the 
applicants as also the learned Government 
Pleader and perused the evidence on the 
record. 

The first point argued before me is that 
the whole trial of the applicants wes vitiated 
on account of the fact that there had been 
multiplicity of charges in defiance of the 
express provisions of the Code of Criminal 
Procedure. The learned Magistrate framed 
charges under ss. 147, 2°5, 2¢6, 323, 454, 324 
and 325, Indian Penal Code, against all the 
applicants. _In Queen-Empress v. Fakirapa: 
(1) it «as laid down that if inany case either 
the accused arelikely to be bewildered in 
their defence by having to meet many dis- 
connected charges or the prospect cf'a 
fair trialis likely to be endangered by the 
production of a mass of evidence directed 
to many different matters and tending by 
its mere accumulation to induce an undue 
suspicion against the accused, then the 
propriety of combining the charges may well 
be questioned. This ruling enunciates a 
sound principle of universal application 
with regard to trials of criminal cases, Ap- 
plying these principles I find that the ap- 
plieants have in no way been prejudiced 
or bewildered in their defence by the 
number of chargeg framed against them. 
It was further argued before me by the 
learned Oounsel for the applicants that 
some of the applicants have been convicted 
of offences outside the scope of the common 
object mentioned in the charge of rioting 
under 8, 147, Indian Penal Code, and that, 
therefore, the trial was illegal and void. 
This contention, in my opinion, is not sound, 
The real test to be applied is whether all the 
offences of which the accused stand charged 
constitute one transaction, In Emperor v. 
Sherufalli Bhoy (2) Ohandavarkar, J*, laid 
down the following test :— 

"The real and substantial test, then, for 
determiming whether several offences are 
connected together so as to form the same 
fransaction depends upon whether they are 

" 15 B. 491; 8 Thd. Dec (x, 8) 338, 

37 B, 135; 4 Bom, L, R. 930, 
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so related to one another in point of pur- 
pose, or as cause and effect, or as principal 
and subsidiary acts as to constitute one 
continuous action. A mere interval of time 
between the commission of one offence and 
another does not by itself necessarily impcee 
want of continuity, though the length of 
the interval may be an important element 
in determining the question of eonnection 
between the two." Applying these prin- 
ciples tothefacts of the present case, I find 
that the learned trying Magistrate was not 
wrong in framing charges under es. 324 
and 325 against particular accused persons, 
although these offences were committed out- 
side the scope of the common object men- 
tioned in the chargeunders. 147, Indian 
Penal Code. All theacts with which the ap- 
plieants have been charged constitute in 
the present case one transaction, and, there- 
fore, under the provisions of s. 235 read 
with 8.239 of the Code of Criminal Pro- 
cedure, it was open to the trying Magis- 
trate to try the applicants for all these 
offences in one and the same trial. 

It was further argued before me by the 
learned Counsel for the applicants that the 
inclusion in one charge of different offences 
has vitiated the trial. That is only a 
formal defect and has notin any way pre- 
judiced the accused or resulted in a failure 
of justice, It is true that the common 
object, as disclosed by the evidence, was 
to disturb the religious assembly of the 
Hindus and not to commit the offence of 
house breaking and house trespass under 
8. 454, Indian Penal Code, but as the offence 
under s. 454 forms part of one and the same 
transaction which resulted in the riot and 
grievous hurt, it was not illegal for the 
trying Magistrate to frame a charge under 
s. 454 also against the applicants.. The ~ 
learned trying Magistrate has passed con- 
current sentences against all the applicants 
in respect of the offences under ss, 147, 
295, 296 and 454, Indian Penal Code. The 
sentences in respect of the offences of 
simple and grievous hurt ought also, in my 
opinion, to run concurrently with the sent- 
ences for the other offences with which the 
applicants have been convicted, because the 
offences under*ss, 323, 324 and 325, Indian 
Penal Code, were but the logical and natural 
concomitant of the offence of riot. I, 
therefore, uphold the convictions of the 
applicants for the offences with which 
they have been charged and convicted, 
but I modify the order- of the lower 
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Courts by making the sentences in the 
case of all the applicants run concurrently 
for all the offences. Finally the learned 
Oounsel for the applicants made a passionate 
appeal to this Oourt for remission of the 
unexpired term of the sentence which had 
not been served out by the applicants. In 
view of the circumstances of this case and 
the gravity of theriot, I think it would 
be misplaced justice to reduce the sentences 
passed upon the applicants to the term of 
imprisonment already undergone by them. 
For the reasons given above í dismiss this 
application for revision save in respect of 
the modification made above. 
G. H. Application dismissed, 


ALLAHABAD HIGH COURT. 
URLUINAL RsFERENCE No. 411 or 1928. 
June 7, 1928. 
Present:—Mr. Justice Salaiman, Acting 
Chief Justice 
EMPEROR—APPLIOANT 


versus 
LACHHMI DAT—Aosusap— 
OrrosiTE PARTY, 

Army Act(VIII of 1911), ss, 69, 70—Concurrent 
jurisdiction of Criminal Court and Court-martial— 
Discretion of Military Authority to deerde forum of 
trial—Desertion—Power of Criminal Court to require 
Military Authority to make reference. 

Where a Criminal Oourt and a Court-martial have 
each jurisdiction in respect of an offence, it rests 
entirely with the discretion of the prescribed Military 
Authority to decide whether the offence should be 
tried by a Oourt-martial or not. 

The offence of desertion cannot be tried by a 
Oriminal Oourt at all and a Oriminal Court has, 
therefore, no power under s. 70 (1) ofthe Army Act 
to require the prescribêd Military Authority to refer 
the question of jurisdiction in respect of such an 
offence to the Governor-General in Oouncil. 

Oriminal reference made by tne Sessions 


J adge, Kumaun; dated the 10th of May, 
9 


JUDGMENT.—Lachhmi Dat was a 
combatant driverinthe 14 Infantry Bri- 
gade Transport Oompany. He was also 
attached as orderly to Rissaldar Lal Singh. 
It is alleged that he dishon’estly abstracted 
notes of the value of Rs, 4,000 from a 
steel trank over which he had been order- 
ed to keep guard, and then bolted away. 
After considerable difficulty he was arrested 
at Rangoonand brought over to  theas 
Provinces ani chargad under a, 498 of 
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the Indian {Penal (ode, The Magistrate 
took evidence and committed him to the 
Court of Sessions. The Military Authori- 
ties considered that this was a case for 
trial bya Military Oourt, and requested 
the Sessions Judge to hand over the 
prisoner tothem. The learned Sessions 
Judge has referred the matter to the High 
Court with a recommedation that the 
commitment be quashed. Inthe mean- 
time he has taken steps to hand the 
accused over to the Military Authorities, 

Criminal breach oftrast by a servant 

is an offence triable both by Military and 
Criminal Oourts, but the offence of de- 
sertion can be tried by a Military Court 
only, 
Section 69cfthe Indian Army Act (Aot 
VIII of 5911) provides that where a 
Oriminal Court and a Oourt-martial have 
each jurisdiction in respect of an offence, 
it shall be in the discretion of the prescribed 
Military Authority to decide before 
which Oourt the proceedings shall be in- 
stituted, and if tbat authority decides that 
they shall be instituted before a Court- 
martial, to direct that the accused person 
shall be detained in military custody, lt 
is, therefore, clear that it rests entirely with 
the discretion of the prescribed Military 
Authority to dacide whether the offence 
should be tried by a Oourt-martial or not. 

The Regulations for the army in India 
define the prescribed Military Authority 
as being the Officercommanding the Army, 
Army Oorps, Division, Brigade, or Station 
in whichethe accused person is serving. 
The letter from the Colonel Commandant 
at the head quarters shows that the pre- 
scribed Military Authority wants the 
accused to ba tried by a Military Court. 

No doubt under s. 70, sub-cl. (1) of the 
Indian Army Act,a Criminal Court, when it 
is of opinion that proceedings ought to be 
instituted before itself, can require the pre- 
seribed Military Authority to refer the ques- 
tion of jurisdiction to the Governor-General 
in Council, but as the offence of desertion 
cannot be tried by a Criminal Court atall, 
thisig obviously not & casein which such 
& reference would be thought of, The 
mere factthat the accused was arrested by 
the Police, and was put up before a Magis- 
trate, and the case has proceeded to some 
length, cannot make any difference. It 
would no doubt have saved the time of 
the Courtif the Military Authorities had 
been consulted by the Court, or if the 
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Military Authorities had themselves decided 
earlier that the accused should not be tried 
by the ordinary Oriminal Court. 

I accordingly order that the commit- 
mentto the Court of the Sessions Judge 
of Kumaun be quashed, and the accused, 
if he has not already been delivered over 
to the Military Authorities, be handed over 
to them, 


Commiiment quashed. 
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PATNA HIGH COURT. 
OuiMIN^L AppHaL No. 138 oF 1927. 
September 8, 1927, 
Present:—Mr. Justice Kulwant Sahay and 
Mr. Justice Allanson. 

OHOTAN SINGH AND CTBR: 8S—ÀCOUSED— 
APPELL: NTS 
versus 
EMPEROR-OrrcairE PARTY. 

Criminal Procedure Code (Act V of 1898), ss. 207, 
208—Charge to Jury—Heads of charge—Contenis— 
Mere statement that sections were read and ex- 
plained, insufficiency of-—Fatlure to record how law 
was explained—Mere — irregularity—Evidence—De- 
soription of witness in deposition, whether part of 
deposition. 

It is not sufficient for a Judge who tries a case to 
state in his record ofthe heads of charges to the 
Jury that he referred to certain sections of the 
Penal Code and-explained tothe Jury the law in 
regard tothe offence. He should set out the direc- 
tions which, infact, he gave to them in respect of 
the law. P 309, col. 1.] 

Kasımuddin N asya v. Emperor (1), followed. 

: But failure to record in the charge what actually the 

Judge's explanation of the law was would not vitiate 
a trial where it has not occasioned ae failure of 
justice. A Court will not, therefore, order a re-trial 
on this ground :f it is of opinion that if the Jury 
accepted the evidence ofthe prosecution they were 
entitled to convict the accused of the offence charg- 
ed [p. 309, col 2; p 310, col 1] 

e name, parentage, age, residence and pro- 
fession of a witness form part of the deposition on 
solemn affirmation and not part ofthe heading. [p. 
812, col. 1 | d 

Queen-Empress v. Durga Sonar (10), followed. 

Per Kulwant Sahay,J.—Mere explanation of the 
sections of the Penal Code to the Jury without 
reading out the sections is also undesirable The 
&ections must be read out tothe Jury and then ex- 
plained to them. [p. 313, col. 8.] 


Criminal appeal from a decision cf the 
Sessions Judge, Patna, dated the 28th 
June, 1927. 

Sir Ali Imam (with him Messrs. Indu 
Bhusan Biswas and B. P. Verma), for the 
Appellants. 

Mr. Muhammad Yunus (with him Mr. A. 

. Mukerji, Government Pleader), for the 

rows, . | s 
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; JUDGMENT., 

Allanson, J.—The seven appellants 
have been convicted by the Sessions Judge 
of Patna, accepting the verdict of the 
majority ofthe Jury, of offences, under 
ss. 307/149 and 148 of the Indian Penal Code 
and sentenced to transportation for life. 
Nine accused were placed on their trial, 
Four Jurors out of seven found the seven 
appellants guilty under sa. 302/149 and 148. 
Two more Jurors foundt heappellants Nes. 1 
to 3 guilty under s. 302/34, Allthe Jurors 
found two ofthe accused not guilty of all 
the charges, and one Jurorfound all the 
accused not guilty of all charges. 

The case forthe prosecution was that on 
the morning of the 12th February, 1927, the 
accused pereons, armed with ganrasas and 
bhallas, attacked Mathura Prasad Singh at 
his threshing floor and killed him. The 
post mortem showed thathe had 16 ante 
mortem wounds on the body; three of these 
were dangerous wounds cn the abdemcn, 
from which the entrails protrudcd They 
were probably caused by spears; the other 
wounds were probably caused by ganrasas; 
four of them on the head and neck were 
serious; the wound on the neck cut the bene 
and the spinal cord and was by itself 
sufficient to cauce death. The First Informa- 
tion was lodged at 1-15 P. m. at the thara 
five miles away by the village Guru 
Dennandal Lal He had heard shouts 
when in hispathshala, andran to a spot from 
which he couldsee the threshing floor. In 
the First Information he named only aprel- 
lants Nos. lto 3though in Court he said that 
there were other persons there, but they 
were hidden by the heaps of straw. He 
named three witnesses. Two other alleged 
eye- witnesses are not mentioned. 

he defence was that Mathura was 
killed by his brother Sudama, in a dispute 
over family property, and that the accused 
had been falsely implicated. No motive 
for the occurrence is given in the First 
Information. Evidence wes called to show 
that there had been litigation between 
Mathura and the accused, Bishun who has 
been acquitted. Mathura and his father, 
Kamta, had quarrelled some nine or ten 
years ago, and there was a Court partition 
in 1918. The prosecution alleged that 
Kamta and Mathura were reconciled 24 
yesrs ago, and the family re-united, 
Sudama had all along lived with his 
father, - 


The charge oi.tho learned Sessions Judge 
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has been generally attacked as onu-sided. 
The moreimportant instances of alleged 
misdirections are non-directions which, it is 
contended, amount to  misdirections. A 
Judge summing up at the end ofalon 
trial (this one took a fortnight) cannot dea 
* in detail with every point in the case; an 
attempt to do so would not only weary, but 
almost certainly confuse, the Jury. It has 
also to be borne in mind that what he has 
to place on the record are the heads of the 
charge. They cover 9} pages of the typed 
book. It is manifestly impossible in the 
absence of a shorthand note of the actual 
words of the charge, for a Sessions Judge to 
reproduce in the heads of the charge 
everything that he may havesaid to the 
Jury. 

The firat point taken is that the Jearned 
Sessions Judge has not recorded in the 
charge the directions he gave to the Jury on 
the legal aspeot of the case. His record on 
this point is a3 follows: -- 

“Sections 302, 114, 326, 147, 148, 149, 34 of 
the Penal Code read and explained." 

Towards the end of the charge he 


id:— 


B 
7777 “Thé charges have been explained to you. 


You cannot convict anyone under 88. 147 or 
143 or 302/149, unless you are satisfied that 
an unlawful assembly of five or more 
persons was formed.” 


It has been pointed out in various cases 
that this ia nota sufficient record of the 
charga on the question of law. In Kasim- 
uddin Nasya v. Emperor (1) the learned 
Judges remarked as followa:— 

“Bat we desire to say that in our judg- 
mant the record of the learned Judge's 
charge on the question of law is not suffi- 
cient, It is notsufficient for the learned 
Judge, who tries a case, to state in 
his record of the heads of charges 
that he referred to certain sections of 
the Indian Penal Oode and explained to 
the Jury the law in regard to the offence. 
He should set out the directions which in 
fact he gave tothem in respect of the law, 
in order that, if the case comes upon appeal, 
this Court may not be hampered by having 
to speculate as to what he said: The heads 
of charge should contain a record of the 
explanation of the law as the learned Judge 
gave it to the Jury,sothat this Court may 
be in a position to judge whether the 
elements constituting the particular offence 


(1) 57 Ind. Cas, 934; 47 O. 703; 21 Or, L J. 694, 
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in question have been properly and fully 
explained to the Jury. I hope that the 
learned Judges will pay attention to this, 
A great deal of time, trouble and expense 
will be saved if they observe our direction 
in this respect,” 

It is argued that the charge does not 
even indicate that the Judge read and ex- 
plained the sections in which the above 
offences are defined, for example, ss, 141, 
299 and 300. It is, however, impossible to 
believe that an experienced Sessions Judge 
should have contented himself, for example, 
with reading out s. 3v2 and with explain- 
ing itas "murder is murder:” An explana- 
tion of murder necessarily involves an 
explanation of ss. 2990 and 302. Section 
304 does not come into this case, The 
learned Sessions Judge should have given 
the numbers of all the sections which he 
explained. The question is whether the 
failure to record in his charge what 
actually his explanation of the law waa 
amounts to a misdirection which would 
'vitiate the trial as having occasioned a 
failure of justice. In additionto the above 
authority we were referred to a number of 
other caseson this point. [Rupan Singh v. 
Emperor (2), Rahamali Howladar v. Emperor : 
($), Abdul Rahim v, Emperor (4), Moss v, 
Emperor(8) and Emperor v. Durga Charan 
Bepari (6).| A consideration of these 
cases shows thatsuch an omission’ does 
not necessarily involve the setting 
aside of the conviction. In Kasim ud- 
din'scasg (1) & retrial was not ordered 
because the Court wasof opinion that, if 
the Jury accepted the evidence which was 
put forward on behalf of the prosecution, 
there was no doubt that they were entitled 
to convict the accused of the offences 
charged. It is argued that in that case the 
charge showed that the sections defining 
the offence had been read to the Jury. 
But the principle applied by the Court 
was as I have stated above; and the 
same principle was applied in Rahamali's 
case (8) and Abdul Hahim's case (4). In 
the present case there can be no doubt 


9) 91 Ind. Oas. 225; 4 Pat. 628; A.I. R. 1025 Pat, 
791; 27 Or. L. J. 49; 7 P. L. T. 239. 

3) Ind. Cas. 463; 26 Cr. L. J. 1151; A. I. R. 1925 
Oal. 1055. 

(4) 88 Ind Cas 1035; 41 C. L. J. 474; A. LR. 1925 
Oal. 926; 26 Or. L. J. 1279. 

(5) 100 Ind. Cas. 358; 23 Or. L. J. 278; A. I. R. 1927 

1.4 


Cal. 460. 
(6) 68 Ind. Oas 407; 26 O. W. N. 1002; 360, L, 
171; A. L R, *022 Cal. 124, 23 Or. L, J. 587. — * 
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that, if the Jury aceepted the evidence 
they were entitled to convict the accused 
under ss. 302/149 and 148. No difficult 
question of law arose. Moreover the ver- 
dict indicates that the Jury understood 
the law which had been explained to 
them. When the majority gave the verdict 
convicting the appellants under s. 302/149, 
the Judge asked them abouts. 148. The 
reply was that they had included that 
under s, 149. This shows that the Jury 
understood the law of constructive liability 
and that there could be no conviction 
for an offence read with s. 149 unless 
there had been a riot, that is, an offence 
committed under s. 147. In King-Emperor 
v. Durga Charan Bepari (6) it was held 
that there had been a misdirection. in 
the explanation of the law, as the Judge 
deseribed murder as the intentional kill- 
ing of another human being with malice 
aforethought, which in the opinion of the 
Court was not the way in which a Jury 
ought to be charged in India. They would 
not, however, have rejected the direction 
on this ground alone if they had felt 
clear that the misdirection had not oc- 
casioned a failure of justice. The case 
of Rupan Singh v. Emperor (2) was a 
' very complicated one, where it was held 
' that from the verdict of the Jury it 
- was clear that they did not in the least 
^ understand, and actually misunderstocd 
the Judge's explanation of the law. In 
Moss v. Emperor (5) a re-trial was ordered, 
One of the sections in that tase was 
128 B (criminal conspiracy) and it was 
found thatit was impossible to say whether 
the Judge did or did not correctly explain 
the law tothe Jury. In my opinion for 
the reasons already given, the omission of 
the learned Sessions Judge to set out in 
his charge the explanation of the Jaw he 
gave to the Jury has not occasioned a 
failure of justice, and a re-trial should not 
be ordered on this ground. 

It was next contended that there were 
several instances of nordirection regard- 
ing the First Information. It was notread 
over tothe Jury by the Judge; attention was 
not drawn to the delay in giving it; the 
Jury shonld have been told that theyshould 
consider whether the informant must have 
seen the other accused persons, if they had 
been there and must also have seen the 
witness Bhajan. The First Information is a 
comparatively short document. Jt had of 
cour&b been read overto the Jury when it 
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was exhibited. The Judge gave a precia of 
it at the beginning.ofhis charge, and he 
pointed out that it contained no mention 
whatever of six of the accueed, and tbat it 
named only two out of four of the alleged 
eye witnesses. The third witness in the 
First Information was one who says he saw 
the accused persons running away. The 
Judge informed the Jury that the hour of 
occurrence was 10-304. Įm. and that the Firat 
Information wes given at 1-15 p.m. It is 
entirely a matter of opinion whether the in- 
terval of 22 hours before the occurrence wss 
reported at the thana five miles away was 
an undue delay. It is also a question of 
opinion whether in the circumstances the 
informant must have seen the other accus- 
ed if they were there, and also the witness 
Bhajan. It is not possible to say whether 
that point had been urged by the defence 
or was present to the mind of the Judge. I 
cannot find in the deposition of either of 
these persons that they were cross-examin- 
ed on the question whether they had seen 
each other. The Judge did point out that 
Bhajan’s name was not in the First Infor-, 
mation. It will be convenient at this stage 


- to.deal with certain other points urged re- 


garding the informant and Bhajan The 
Judge pointed out 10 the Jury that in Court 
the informant added to the story told by 
him in the First Information Rerort, and 
that he badsaid that he mentioned these 
additional details to the Head Constable 
who recorded the Firat Information Rerort. 
The Judge also pointed out that the Head 
Constable denied omitting anything of im- 
portance, He also informed the Jury that 
the Daffadar eaid that he had accompanied 
the informant to the thana, where he heard 
the informant objecting that certain 
important points had been cmitted by 
the Head Constable. It is argued that 
the Jury ought also to have been told that 
the Dajfadar admitted tbat he bad not 
made such a statement to the Sub-Insr ect- 
or or to the Magistiate. The heads of the 
charge cannot contain everything that was 
eaid, andthe Judge has recorded thathe 
told the Jury what the informant,the Heed 
Constable and the Doffadar caid on this 
point. Moreover, ihe really important point 
for the consideration of the Jury was that 
the informant cmitted to mention there 
additional details; and the Judge did tell 
the Jury that the Head Constable denied: 
that the informant had mentioned. them 
to him. It was argued that the Jury 
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should have been told that Bhajan wasa 
ereatureof Kamta, Mathura's father, This 
is based on Bhajan's evidence that Re was 
accused with Kamta some four or five years 
ago in a case brought by Mathura's serv- 
ant; and that there had been cases between 
him (Bhajan) and Mathura, at the time 
when Mathura was on bad terms with his 
father. But it also appears from the 
evidence of P. W. No. 5 that some years ago 
Kamta had been a co accused in a case 
with some of theaccused in the present case. 
Iam very doubtful if the Judge would 
have been justified on the evidence in this 
case in describing Bhajan as a creature of 
Kamta. Hedid mention to the Jury the 
case brought by Mathura’s servant against 
Kamta, Bhajan and others. 

Considerable argument centred round 
the question whether the Judge exercised 
his discretion properly in allowing the 
chaukidar (P. W. No. 24) to be declared 
hostile and cross-examined by the prosecu- 
tion. The chaukidar reached the thana a 
quarter of an hour before the informant, 
and he reported that he had seen two mobs 


—  —assembling in the village, one headed by 


Mathura and the other by his brother Bu- 
dama, It is unnecessary to discuss the 
question whether the chaukidar had followed 
a practice not unknown among chaukidare 
of going to the thana after the occurrence 
to report merely that there was an appre- 
hension of a riot, inorder to save himself 
from being blamed fornot having stopped 
it. His report was recorded in the station 
diary. I agree with the learned Counsel 
for the Orown that it was the duty of the 
prosecution to put the chaukidar into the 
witness-box. The Orown, of course, did not 
rely on the truth of this report, but the 
reverse, Adverse comment would certainly 
have been made ifthe Orown had withheld 
this witness, The defence would have con- 
tended that they would be prejudiced if 
they had to call this witness, and so lose 
the right of reply. Ifthe prosecution had 
not called him, the Court would have had 
to do so, and then he would have been 
cross-examined by both ides. Before the 
Magistrate, the chawkidar said that an 
unknown man had told hini that the mobs 
were collecting and that he should report 
the matter at the thana. He, therefore, went 
to the thana without going to the place of 
occurrence or making any enquiry in the 
village. In theSessions Court he said that 
an unkown man told him that the mobs 
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were collecting, that he (the chaukidar) saw 
them from a distance of two or three rasis, 
and thet the man had not asked him to in- 
form the Police. When he was first put in 
the box the Publie Prosecutor wanted to 
declare him hostile, but the Court refused. 
Hewas then examined-in-chief as .above 
and the Judge, finding thathe made state- 
ments inconsistent with his evidence before 
the Magistrate and with his own report to 
the Police, allowed him to be cross-examin- 
ed by the prosecution. It is contended that 
there really were no inconsistencies in his 
statements ; that if there were inconsisten- 
cies, they were not material and did not 
show any hostility. Reading the report 
and the two depositions as a whole (up to 
the point where he was declared hostile) I 
am bound to say that the chaukidar had 
made, if not formally contradictory state- 
ments, at any rate essentially inconsistent 
ones. He reports to the thana that he saw 
the mobs assembling ; he does not mention 
the unknown man. Before the Magistrate 
he mentions the unknown man and adds 
thatthe latter bad told him to goto the 
Police. Itis also quite clear to me that 
when he said that he did not go tothe place 
of occurrence lie intended to convey the 
impression that he had not seen anything. 
Before the Sessions Court he not only de- 
nies that the unknown man asked him to 
inform the Police, but he says that he saw 
the mobs from two or three rasis. In my 
opinion jt would be far fetched to try to 
reconcile ‘this latter statement with his 
former statement that,he did not go to the 
place of occurrence. In view of the fact 
that he wag obviously not a truthful wit- 
ness ; that the prosecution had not put him 
forward as a truthful witness, but had had 
to call him because his report was the first 
in connection with the affair and adverse 
comment could properly haye been made if 
he had been kept back, because his report 
supported the defence version ofthe affair; 
and that the truth of his report was in- 
herently improbable, as he reached the 
thafa only a quarter of an hour before tha 
informant. Iam of opinion that the provi- 
sions of s. 1540fthe Evidence Act could be 
applied by the Sessions Judge, and that 
he exercised his discretion properly in per- 
mitting the prosecution to cross-examine 
the chaukidar. : ` 

The facts in the case of Kalachand Sircar 
v. Queen-impress (7) and Fouedar Rai v, 

(7) 13 0. 53; 0 Ind, Dee, ‘x. 8.) 532, 
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Emperor (8) were entirely different, and the 
remarks therein appear to me to have no 
application to the circumstances now under 
consideration. The position might have 
been different had the witness consistently 
supported the details of his report instead 
of making practically contradictory state- 
ments at different times. 
Another point taken was that Ex. 7 
had been improperly admitted. This is a 
certified copy of a deposition of the deceas- 
ed Mathura in 1922 when he gave evidence 
in a money suit against the accused, Bishun 
who has been acquitted. It is mentioned 
in the charge as one of the instances put 
forward by the prosecution to show enmity 
between Mathura and Bishun. The copy 
was produced by the Patwari before the 
Police, and he produced it in Court and 
stated that Mathura gave evidence for the 
dajfadar in the suit. The document was 
marked as an exhibit without objection, 
Ina somewhat lengthy cross-examination 
he was asked one question about this 
document, namely, whether he was present 
when Mathura gave evidence and he said 
he was not. It does not seem to have been 
contended then that the document was inad- 
missible and should be removed from the 
list of exhibits. It is urged that the docu- 
ment was inadmissible, unless evidence 
was given to prove the identity of the per- 
son making the depesition. The case of 
Maqboolan v. Ahmad Husain (9) has no 
application. There the heading of the 
deposition wes held not to be paré of the 
evidence on solemn affirmation. The posi- 
tion is different now. ,The name, parentage, 
age, residence and profession of a witness 
form part of the deposition on solemn affirm- 
ation and not part of the heading. In 
Queen-Empress v. Durga Sonar (10), a de- 
position made by the accused in a previous 
case was mainly relied on to convict him 
and it was held that there was no proof of 
identity. In the present case there can 
really be no question of identity. The 
father's name, residence amd profession all 
tally. The contents of the deposition show 
that the evidence related to matters in dis- 
puteregardiog milkryat right in Alawal- 
pur, in regard to which there is other oral 
and documentary evidence in the present 


8) 44 Ind. Cas. 33; 3 P. L. J. 419; 4 P. L, W. 111: 
of L. J. 341; (1918) Pat. 254. Hild 
(9) 96 A. 108; 8 O. W. N. 241; 6 Bom. L.R 235; 311. 
A. 38; 8 Bar. P. O. J. 583 (P. O.). , 
(10) 1* Q. 580; 5 Ind. Dec, (N. s.) 1145, ° 
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case. It was argued on behalf of the 
Crown that the document was admitted 
without objection, though the witness had 
not ssid that he was present when the de- 
position was given; and that the fact that 
he said in croes examination that he was 
not present did not lead to any objection 
by the defence that the document was in- 
admissible. The whole matter appears to 
be of minor importance. The deposition 
was 60 far back as 1922, and it was only one 
of several instances put forward to suggest 
motive. Ifthe other more important in- 
stances were not considered by the Jury 
sufficient to suggest motive, this document 
could be of little value. The accused bave ` 
not been prejudiced by this admiesion. 

Objection was takento the partition de- 
cree (Ex. 19) being marked as an exhibit 
during the argument stage. The order- 
sheet shows that this was done at the in- 
stance of the Court, and that it was admit- 
ted without objection. The next day an 
objection was taken that an objection 
had been made, and the Judge says that if 
it was made he did not hearit. The Judge 
had power under s. 165 of the Evidence 
Actto order the production of this docu- 
ment. The point is of no importance. 
There was a lot of oral evidence on the re- 
cord regarding this partition, and if the 
Judge thought it was well to have the ac- 
tual decree on the reeord, no prejudice 
could attach so far as the accused were 
concerned, 

It was argued that the Judge misdirected 
the Jury by telling them as follows :— 


“These four witnesses have given 
a circumstantial description of the 
assault from beginning to end," with- 


out also telling the Jury who there 
witnesses were, and the criticisms of the 
defence affecting their trustworthiness, 
When dealing with these four witneeses the 
Judge spoke of them as “ professing to be 
eye-witnesses, and he mentioned that twa 
of the four were not mentioned in the First 
Information Report. But it was contended 
that he ought to have told the Jury that 
P. W. No. 18, held khudkasht lands 
under Kamta and Mathura; that P. W. No. 
16 had been co-accused with Kamta, a 
point already dealt with above; that P. W. 
No. 5 bad also been involved in litigation 
in the dispute between Kamta and Mathura, 
and that P. W. No. 8 was a tenant of 
Mathura and Kamta. The Judge did tell 
the Jury that P. W. No. 13 had khudkasht 


^ by the fast that the 
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lands settled with him. The above state- 
ment of P. W. No, 5 was in examination- 
in chief, and wado not know whether the 
defence relied on it. 

Some minor criticisms were made on the 
charge regarding the question of motive. 
But, in my opinion, the charge was 
adequate on this point. 
I am not of the opinion that the charge 
is onesided. The Judge has avoided 
expressing his own opinions, The only 
definite opinion he seems to have express- 
ed is that the chaukidar from his 
demeanour and his answers was lying. At 
the same time he told the Jury that they 
were in no way bound to follow his opinion 
regarding the chaukidar. He pointed out 
tothe Jury that the First Information con- 
tained the names of only three out of nine 
accused and two out of four eye-witnesses. 
He set out the case for the prosecution and 
defence, Before dealing with the events 
which the prosecution suggested were a 
motive for the murder, he told the J ury 
that there was nothing about motive in 
the First Information, The Jury were also 
told that they must not be influenced 
defence called no 
witnesses; that the case of each accused 
must be considered separately; and it 
was suggested that they should not place 
too muoh reliance on the evidenceof the 
witnesses assigning infliction of specific 
injuries to individual accused. Exception 
has been taken to his remarks that in the 
course of the trial various red herrings had 
been drawn across the track, but that the 
Jury would know what value would attach 
to them, This is the kind of remark that 
a Judge is entitled to make in a charge 
to the Jury. He told the Jury to confine 
their attention to essential faets, and he 
does not say which side had drawn red 
herrings. Probably both did. After all 
"red herrings” is only a colloquial ex- 
- pression for “side issues.” 

In my opinion there have been no mis- 
directions in this case which would justify 
the setting aside of the verdict of the Jury, 
and I would dismiss the appeal of all the 
appellants, 

Kulwant Sahay, J.—I agree. I, how- 
ever, desire to say that the heads of charge 
a3 recorded by the learned Sassions Judge 
are defective. It has been repeatedly laid 
down that the heads of charge ought to 
show as to how the Judge explained the 
law to the Jury. It is not sufficient to say 
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that such and such sections of the Penal 
Code were read and explained. When the 
law which the Jury has to apply iscom- 
plicated and not easy of comprehension by 
laymen, the necessity to show as to how it 
was explained to the Jury becomes im- 
perative. Moreover mere explanations of 
the sections of the Penal Code in the words 
of the Judge without reading out the sea- 
tions themselves is also undesirable. The 
Sections must be read out to the Jury and 
then explained to them, 

In the present case thelearned Judge 
omitted to say whether or not he read out 
the sections which define unlawful assemb- 
ly, culpable homicide and murder and it 
I had any doubt in my mind as to whe- 
ther the Jury properly understood the ele- 
ments which constitute the crime of which 
they found the appellants guilty, I would 
have set aside the verdict. But there were 
no complications in the present case, the 
facts were simple and the evidence was 
clear. The verdict itself showed that the 
Jury apprehended the law correctly and if 
they believed the evidence, the conviction 
under e. 302/149 would be proper. 1t 
is true that s. 300 of the Penal Oode is 
& difficult section andnot easy of compre- 
hension by laymen, but the difficulty arises 
only when the question for consideration 
is whether the crime was murderor only 
culpable homicide not amounting to murder, 
In the present case, having regard to the 
nature of the injuries inflicted on the de- 
ceased, sucha question could not arise. The 
crime, if proved, would be murder, 

I agree that no euch nfisdirection or non- 
direction or illegality has baen pointed to 
us which would justify usin setting aside 
the verdict. Learned Oounsel for the ap- 
pellants has placed before us portions of 
the evidence which he says ought to have 
been placed by the Judge before the Jury. 
If it was open to me toconsider the evi- 
dence in the case and to come to a finding 
of my own as regards the guilt of each 
of the appellants individually, I might 
have eome toa different conelusion. But 
the law does not permit me to do soand 
I am unable to say that the Judge did not 
place the evidence fairly and fully* before 
the Jury orthat the evidence was such 
that the view t&ken by the Jury could not 
reasonably be taken. lam,-therefore, con- 
strained to dismiss this appeal. = 

A. N. A. e Appeal dismissed, 
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LAHORE HIGH COURT. 
ORBIMINAL Raviston Partition No. 1631 
or 1927. 

May 25, 1928. 

Present:—Mr. Justice Tek Chand and 
Mr. Justice Agha Haidar. 
THIRAJ—OCoxPLAINANT—PRETITIONER 

veT81,8 R 
EMPEROR AND ANOTAER— RESPONDENTS, 
Criminal Procedure Code (Act V of 1898), ss. 488 
(1) (d), 580—Trial Court failing to pass order dis- 
posing of property produced at trial—Appellate Court's 
power to pass such order—'Consequential or incrdental 
orders’, meaning of —Interpretatwn of Statutes—Court 
putting certain construction on enactment —Immactment 
mot amended — Presumption. D" 
Under 3.423 (1) (d) as well as s 520, Oriminal 
Procedure Oode, an Appellate Court has power to 
pass appropriate orders for the disposal of the 
roperty produced at the trial even though the trial 
agistrate has omitted to do so. (p. 314, col. 2] 
opi Nath v. Emperor (1), Arunachala Thevan v. 
Vellachami Thevan (9), Asmat Shah Khan v. 
Emperor (8), Locanada Aiyar v. Seethal (12) and 
Muhammad Din v. Emperor (13), followed. 
Mehi Singh v. Mangal Khanda (3) and other cases, 
referred to. i 
Per Tek Chand, J.—Orders for disposal of property 
produced before a Oriminal Oourt in the course of 
the trial are clearly "consequential or incidental 
orders” within the meaning of s. 423 (1) (d), Oriminal 
Procedure Code [p. 315, col 2.] M 
Per Agha Haidar, J.— Where & provision of an 
enactment hes been interpreted by Courts in a 
particular manner and that enactment has been sub- 
sequently amended but the said provision of 1t has 
been left intact, the conclusion 1s irresistible that 
the mterpretation of the Court isin accord with the 
intention of the Legislature, [p. 318, col 2, p. 319, col. 1.] 
Petition for revision of the orderof the 
Sessions Judge, Lyallpur, dated the 16th 
January 126, reversing that of the Magis- 
trate, First Olass, Lyallpur, dated the 
16th November, 1925. . 
Mr. Muhammad Amin Khan, for the Peti- 


tioner. 

Mr. Sunder Das, for the Government 
Advocate and Mr. I. C, Chopra, for the 
Respondents. 


JUDGMENT. 


Tek Chand, J.—Qn information given 
by Thiraj, petitioner, that two of his mares 
had either been stolen or gone astfay, the 
Police took up the investigation and even- 
tually succeeded in capturing a mare from 
the field of Mehtab Singh, respondent, 
On enquiry, Mehtab Singh stated that he 
had purchased the captured mare in good 
faith and for-valuable consideration from 
one Hazara Singh, who, in turn, declared 
thet his brother Pal Singh had bought it 
from one Bahawala, Fhe Police did not 
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believe Hazara Singh's story and presecut* 
ed him. He was convicted under s. 4ll, 
Indian Penal Code, but the Magistrate 
omitted to pass any order as to the dis- 
posal of the mare. On appeal the Sessions 
Judge acquitted Hazara Singh holding 
inter alia that the description of the 
captured animal did not tally with that 
of any of the two mares as given by Thiraj 
in the First Information Report. At the 
close of his judgment the learned Judge 
directed that “the mare be returned to 
Mehtab Singh from whose possession it 
was captured.” This order was passed 
on the 16th of January, 1926. 

About 17 months later, Thiraj preferred 
a petition for revision to this Oourt 
urging that as the trial Oourt had not 
passed any order for the restoration of the 
animal under s. 517, Criminal Procedure 
Code, the learned Sessions Judge on appeal 
had no jurisdiction to direct its” return 
to Mehtab Singh, This petition was heard 
by Jai Lal, J., but as the rulings bearing 
on the point were conflicting and the 
question was one of general importance 
the learned Judge referred the case toa 
Division Bench. 

After considering the relevant sections 
of the Code, I am of opinion that under 
s. 423 (1) (d) as well as under s. 520 of 
ihe Code, the Appellate Court has the 
power to pass appropriate orders for the 
disposal of the property produced at the 
trial, even though the trial Magistrate had 
omitted to doso. Under cl. (d) of s. 423 
an Appellate Court while deciding an 
appeal against an acquittal or conviction 
is expressly authorised to make “any con- 
sequential or incidental orders that may 
be just and proper". Itseemsto me that 
an order disposing of property produced 
at the trial is an order "consequential" on 
its findings on the merits. It is not 
denied that such an order, if passed by 
the Court of first instance at the termina- 
tion of the trial, is “consequential” on 
its decision discharging, convicting or 
acquitting the accused. If this be so in 
the case of the trial Oourt, I do not see 
why a different view should be taken 
when the Appellate Oourt, while dispos- 
ing of an appeal against a conviction or 
acquittal, passes an order in similar terms; 
and it seems to me wholly immaterial 
that the Appellate Court passes such an 
order for the first time, or it does so 
while affirming, modifying or cancelling 


_— from a conviction, and in 
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the order that had been passed by the 
trial Court in this hehalf. This was ex- 
preasly held by Stanley, O. J.. Gopi 
Nath v. Emperor (1) and by the Madras 
High Court in Arunachala Thevan v. Vella- 
chami Thevan (2) though in each of these 
cases the question came before the Court 
in a somewhat different way. In the for- 
mer case, the trial Court had passed an 
order for restoration of only a portion of 
the property in respect of which the crime 
was alleged to have been committed. On 
appeal the learned Sessions Judge upheld 
the conviction and direeted that the re- 
maining property with regard to which 
no order had been passed by the Magis- 
trate should also be restored to the com- 
lainant. On revision it was contended 
efore the High Oourt that the Sessions 
Judge had no power to order the restora- 
tion ofthe property which had not been 
included in theorder of disposal passed 
by the trial Magistrate. This contention 
was repelled by the learned Chief Justice 
who observed that “under s. 423 (d)...an 
Appellate Court is entitled in an appeal 
other cases, to 
make any amendment or any consequential 
or incidental order that may be just or 
proper. The order directing restoration 
of the property which was found to have 
belonged to the complainant was clearly... 
& consequential or incidental order with- 
io the meaning of this section.” Similarly 
in the Madras case Krishnan, J., remarked: 
"In fact, it is the common practice in this 
Presidency for such Magistrates to pass 
orders under s. 520, if necessary, when 
disposing ofthe appeal Isee no reason to 
interfere with this practice. Objection has 
never been taken to such orders as having 
been passed without jurisdiction. It will 
also be noted that s. 423 (d) authorizes 
Appellate Magistrates to pass consequen- 
tial orders and orders under s. 520 are 
usually consequential ordera based on the 
findings in the appeal”. 


I am not unmindful of the faet that a 
Fall Bench of the Caleutta High Court 
in Mehi Singh v. Mangal Khanda (3) where 
the question for decision was whether an 


(D 3 A.L.J. 770; A. W.N. (1908) 256; 4 Or. L. J. 
7 


0. 
(2) 71 Ind. Cas, 514; 46 M. 162 at p. 104; 41 M. L. J. 
56; 17 L. W. 462: 33 M. L. T. 101; zi Or. L. J. 162; A. 
I. R. 1923 Mad. 324. 

(3) 12 Ind. Oas. 297; 39 O. 157; 14 O. L. J. 437 
W. N. 10; 12 Cr. L, J. 528. 
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Appellate Court oan for the first time award 
compensation under s, 250, Oriminal Pro- 
cedure Code, has put a narrow interprefa- 
tion on the words “consequential or in- 
cidental order" in s. 423 (d) and this view 
is now accepted as eorrect by all the 
Oourts so far s. 250 is concerned. But I 
am of opinion that the restrictive meaning 
placed on the expression “consequential 
or incidental orders” in that ruling must 
not be applied to orders relating to dis- 
posal of property. In Bhagbat Shaha v. 
Siddique Ostagar (4) the same Oourt extended 
the rule laid down by the Full Bench to 
cases falling under s. 522 and held that 
an Appellate Oourt deciding an appeal 
against & conviction under s. 448, Indian 
Penal Code, cannot pass an order restor- 
ing possession of immoveable property to 
the person who had been unlawfully dis- 
possessed and the same view was taken in 
a similar case by the Punjab Ohief Court 
in Hari Chandv. Emperor (5). But it is 
significant that the Legislature soon inter- 
vened and by the amending Act XVIII of 
1923, a clause was added to s. 522, pro- 
viding that an order under that section 
might be made by any Oourt of Appeal, 
confirmation, reference or revision. In my 
opinion orders for disposal of property pro- 
duced before a Oriminal Oourt in the 
course of the trial are clearly “consequen- 
tial or incidental orders" within the mean- 
ing of s. 423 (1) (d) and on principle I 
cannot see any reason why the Court of 
Appeal of revision should possess the 
power to pass such order when the pro- 
perty concerned is infmoveable but not 
have it when it is moveable. After fully 
considering the matter I have reached 
the conclusion thatthe view taken in the 
Allahabad and Madras cases, above cited, 
is sound and must be followedso far as 
the question now before us is concerned. 

The other section bearing on the question 
is s. 520, which runs as follows :— 

“Any Oourt of Appeal, confirmation, re- 
ference or revision may direct any order 
unders, 517, s. 518, or s. 510, passed by 
a Court subordinate thereto, to be stayed 
pending consideration by the former Court, 
and may modify, alter or annul such 
order and make any further orders that 
may be just." 


4) 16 Ind. Cas. 176, 39 C. 1050; 13 Or. L. J. 608; 16 


ow. N. 811. 
(5) 51 Ind. Ges. 472; 16 P, R. 1919 Or.; 20 Or... J. 


488; 23 P. W. R. 1919 Cr. 
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It may be noted that the words "and 
make any further orders that may be just" 
were not to be found in the Codes of 1872 and 
1882 but were added by Act V of 1898. Now 
there cannot be any doubt that the langu- 
age used in the amended section is not 
quite happy and might have been more 
SERMO Accordingly it is urged on be- 
half of the petitioner that the power given 
to the Court of Appeal, confirmation, re- 
ference or revision to pass "further orders 
that may be just” is limited to orders 
passed as a consequence of the modifica- 
tion, alteration or the amendment of orders 

assed by the trial Magistrate unders. 517, 
Driminal Procedure Oode. On the other 
hand, it was contended for the respondent 
that the added words must be givena 
liberal interpretation and be taken as 
authorizing the Appellate or the Revisional 
Court to pass all orders relating to dis- 
posal of property, which it might think 
fit, regardless of the fact whether the trial 
Magistrate had taken action under s. 517 
or not. In this connection Counsel referred to 
us to Kanshi Ram v. Emperor (6) and Abdul 
v. Ghulam Muhammad (7) both of which 
had been decided by the same learned 
Judge sitting singly. It is conceded by 
both Counsel that these rulings contain 
remarks which arenot easy to reconcile, 
but I do not tbink it is necessary to 
pursue the matter further as the ques- 
tion did not directly arise in either of 
these cases andthe remarks relied upon 
by both Counsel are in the “nature of 
obiter dicta which are not of any real 
assistance to us. 


Coming now to s. 520 we find that here 
also the view taken by the Allahabad High 
Court supports the respondent. ‘The 
question directly arose in Azmat Shah 
Khan v. Emperor (8) and it was held 
that s. 520 of the Code gave to an Ap- 
pellate Court the same power as the Court 
which originally tried a case to pass 
orders under s. 517. -Similarly in Onkar 
y. Emperor (9) Sulaiman, J., upheld the order 
of the Appellate Oourt under s. 520 direct- 
ing restoration of property to the com- 


(8) 73 Ind. Cas. 937; 4 Lah. 49; 3 P. W. R. 1923 Or; 
94 Or. L J. 713, A. I. R. 1924 Lah 75. 

(T) 76 Ind. Oas. 20, 4 Lah. 460; 25 Cr. L J. 84; A. I. 
R. 1924 Lah. 261. . 

(8) 20 Jnd. Cas. 1006; 35 A. 374; 11 A. L. J, 452; 14 
Cr. L. J. 520. 

(9 21.4.0. J. 877; A.I R. 1924 AIR 213; L.R. 5 
A. 14 Or. 
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plainants, even though the trial Oourt 
had refused to do so and had referred 
them toa Civil Court. 

This view also receives support from . 
certain remarks in Ma Wet v. Mg Po Taik 
(10) and Badrul Hasan v, Chamela (11) to 
the effect thats. 520 authorizes the Oourt 
of Appeal, reference or revision to order 
restitution when and if justice so requires. 
The only ruling to the contrary, which 
has been brought to our notice is a deci- 
sion of the Madras High Court in Locanada 
Aiyar v. Seethal (12) decided in 1903 in 
which it was held that the Appellate 
Court had no such power. The question 
was not, however, discussed at any length 
and no reasons for the conclusion are 

iven. After fully considering the matter 

am inclined to the view that the words 
added to s. 5:0 by Aet V of 1898 
should be liberally construed as has been 
done by the Allahabad Court in the rulings 
above cited. 

I would, therefore, hold that the order 
of the learned Sessions Judge directing 
return of the captured mare to the re- 
spondent was not passed without jurisdic- 
tion and 1 would dismiss the petition 
for revision. 

Agha Haidar, J.—This isa reference 
made by a learned Judge of this Court 
to a Bench of two Judges. The facts 
are given inthe judgment of our learned 
brother and may briefly be stated ag 
follows :— 

One Thiraj lost his mare. A mare was 
found in the possession of one Mehtab 
Singh. The prosecution treated this mare 
as the stolen property of Thiraj and 
prosecuted one Hazara Singh from whom 
Mehtab Singh had purchased the mare, 
under s. 411 of the Indian Penal Core, 
The defence of Hazara Singh was that 
his brother Pal Singh had purchased it 
from one Bahawala for consideration and 
in good faith and that it was not the 
mare which had been stolen from the 
possession of Thiraj. His defence was 
not accepted by the trial Magistrate who 
convieted Hazgra Singh under s. 411 of the 
Indian Penal Code and sentenced him 
to one year’s rigorous imprisonment. No 
order was made by the trial Magistrate 
under s. 5,7 of the Code of Oriminal 


(10) 85 Ind. Cas. 358; 3 Bur. L. J. 302; A. I. R. 1925 
Rang. 183; 26 Ur. L. J. 518. 
c (11) 48 Ind. Oas. 175; 19 Or. L. J. 995. 

(12) 2 Weir 674, 
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Procedure as to the restoration of the 


mare to the complainant, Thiraj. Hazara 
Singh appealed to the Sessions 
Judge, who allowed his appeal and 


-acquitted him on the 'ground that 
there was no satisfactory evidence to 
Prove the identity of the mare as the 
animal which had been stolen from Thiraj's 
house. He further held that, even if 
this identity were to be established, there 
was no proof on the record that Hazara 
Bingh knew that his brother Pal Singh 
had purchased the mare from Bahawala 
knowing it to be stolen. In conclusion 
the learned Ssasions Judge made an order 
that the mare should be returned to 
Mehtab Singh from whose possession it 
was captured, 

Aa application in revision was filed on 
behalf of Thiraj in this Oourt on the 
ground that, as the trial Oourt had not 
passed any order under s. 517 of the 
Code of Oriminal Procedure, the Sessions 
Judge in appeal was precluded from 
making an order as to the disposal of 
the property, The learned Judge of this 
Court in his order of reference referred 
to a number of authorities which clearly 


^ indicate that there is a certain amount 


of conflict of opinion on the question. 
The case was argued by the Counsel 
for the petitioner, Mr. Muhammad Amin 
Khan, who io effect contended that the 
Sessions Judge had no jurisdiction to 
make the order as tothe disposal of the 
mare. Mehtab Singh was representend 
by Mr. I. O. Ohopra and the Crown was 
represented by Mr, Sunder Das. 

“The main contention on behalf of the 
applicant was based upon a case of Locanada 
Aiyar v. Seethal (12). It isa short order 
by aSingle Judge of the Madras High 
Court and lays down that, if an order 
had been made by a trial Magistrate 
under B. 517 of the Oode of Oriminal 
Procedure as regards certain stolen pro- 
perty, it would have been competent to 
the Magistrate in appeal to make an order 
as regards the person to whom the stolen 
property should be handed over. But 
the learned Judge goes on, to say that 
as no order under s.517 of the Oode 
of Oriminal Procedure had been passed 
by the trial Magistrate, s. 420 of the 
Code can have no application and the 
order passed by the Appellate Oourt direct- 
ing that the property be handed over 
fo the complainant was made without 
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jurisdiction, There is no diseussion of 
any principles of law or of any rule of 
procedure and no authority is quoted. 

The next case relied on by the applicant 
is Muhammad Din v. Emperor (13). This 
case lays down that the Appellate Oourt 
was not competent to make an order 
under s. 522 of the Code of Oriminal 
Procedure directing the restoration of 
possessionof immoveable property to the 
person entitled to it when the trial Court 
had for some reason or other refrained 
from taking any action under the said 
section. But thiscase and Bhagbat Shaha 
v. Siddique Ostagar (4) on which it is based, 
can hardly be treated as authorities in the 
present case which depends upon the 
construction of ss. 517 and 520 of the 
Oode of Oriminal Procedure and in any 
case, having regard to the subsequent 
amendment of the Criminal Procedure 
Code, these cases may be treated ag 
obsolete now. 


Reliance was also placed on Abdul v. 
Ghulam Muhammad (7) where a learned 
Single Judge of this Oouit held that an 
order under s. 517 of the Code of Orimi- 
nal Procedure for the disposal of the 
property regarding which an offence had 
been committed must be made upon the 
conclusion of an inquiry or a trial before 
any Oriminal Court and not on the ap- 
plication of a person after the conclusion 
of the trial, and that any,such order 
directing delivery of the property to a 
party on g date subsequent tothe con- 
clusion of the trial must be treated as 
passed without jurisdigtion. This case 
was not followed by another learned Judge 
of this Oourt in Kishen Chand v. Nanak 
Chand (14) and is moreover in conflict 
with an earlier decision given by the 
same learned Judge in Kanshi Ram v. 
Emperor (6). In that case a person had 
been convicted under 8. 411 of the Indian 
Penal Code for being in possession of 
certain currency notes. He filed an ap- 
peal and his conwiotion was set aside 
by the Sessions Judge who acquitted him, 
The BBesions Judge did not make any 
order as regards the currency notes which 
had been recovered by the Police from 
the possession of the accused person and 
had been handed over to the complainant 

(13) 48 Ind. Cas. 510; 14 P.R, 1919 Or.; 20 Or, L. J, 
30; 1 P. W. R. 1919 Or.; 33 P. L. R, 1919, 

(14) 89 Ind Cas.973; 26 Or. L, J, 1453; 7 Lah, L, J 
$25; A. I, R, 1086 Lab, 9, ES 
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the orders of the Magistrate who 
D yika the original offenders. Several 
months after the appeal had been decided 
by the Beesions Judge an ‘application 
was made to him by the suecessful ap- 
pellant for the restoration Of the currency 
notes to him. The Sessions Judge dis- 
missed the application on the ground 
that it was barred by limitation. On 
revision the learned Judge of this Court 
held that the Sessions Judge had over- 
looked the provisions ofs. 520, Oriminal 
Procedure Code, which gave him very 
wide powers to pass such orders as may 
ba just. He further held that the con- 
cluding words of s. 520, Oriminal Pro- 
cedure Code, namely, ‘and make any 
further orders that may be just" were 
intended to cover cases of this nature 
30 as to enable superior Oourts to pass 
suitable orders where property had been 
erroneously disposed of by the trial Court 
under s. 517, Oriminal Procedure Oode. 
In this case the trial Court had made 
no orderunder s. 520, Oriminal Procedure 
Oode, but“ it was held that under 
s. 520, Oriminal Procedure Code, it was 
competent to the Appellate Court, namely, 
the Sessions Judge, not only to modify, 
alter or annul an order passed under 
s. 517, Oriminal Procedure Code, but to 
make any other order which may be 
just, The case, therefore, supports the 
contention of the respondent Mehtab 
Singh in that it lays down thatthe con- 
cluding nine words of s. 520 of the 
Oriminal Procedure Oode should receive 
a liberal construction which would operate 
j herance of j'tstice. 
in reco Thevan v. Vellachami Thevan 
(2) is a case in which an order had 
been passed by the trial Magistrate under 
g. 517 of the Oriminal Procedure Code 
who had convicted the accused and had 
ordered the stolen property, namely, certain 
pullocke, to be made over to the 
complainant. On appeal the conviction 
was Betaside, but the Appellate Magistrate 
did not pass any orders regarding ' the 
disposal of the bullocks. A month after- 
wards an application was made and the 
Appellate Magistrate passed an order that 
the bullceks should be handed over to the 
complainant. On this an application in 
revision was filed in the High Court and 
it was held that the ordershould be treat- 
ad as part of the proceedingsin the appeal 
itself and, therefore, the Appgllate Magis. 


P 
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trate could make an order under s. 620 107 
the disposal of the property concerne" 
So far, this case ia not an authority i? 
favour of the respondent; but the learne 
Judge further goason to say that s. 423) | 
cl. (a) authorises the Appellate Court 
to pass consequential ordersand that orders 
under s. 520 are in the nature of such con- 
sequential orders. This reasoning seems to 
be correct, and, in my opinion, in any event 
the Sessions Judge asa Court of Appeal 
was perfectly competentio make the order 
asregards the disposal of the mare which 
formed the subject-matter of the prosecu- 
tion. 

The case, which is directly in point and 
supports the contention of the respondent 
is Azmat Shah Khan v. Emperor (8) in 
this case certain persons were convicted 
of having caused wrongful restraint to 
the opposite party. On appeal the Sessions 
Judge maintained the conviction but reduc- 
ed the sentence. The Appellate Court made 
an order as to certain property which was 
the subject of dispute between the parties. 
An objection was taken in revision before 
the High Oourt that such an order was 
ultra vires, and thatunder s. 517 of the 
Oode of Uriminal Procedure it could only 
have been passed by the Oourt trying the 
case and not by the Appellate Court 
for the first time. This contention was not 
accepted by the learned Judge Hyves, 
J.,who, on the authority of Balaram 
Gogai v. Chintaram Kalita (15) held that 
under s. 520, Oriminal Procedure Code, the 
Appellate Oourt had full power to pass euch 
an order. In this connection it may be 
noted that in the Code of Oriminal Proce- 
dure of 1882 (Act X of 1882)s. 520 did not 
contain the words “and makeany further 
orders that may be just.” These words were 
added to it for the first time in the Crimi- 
nal Procedure Code (Act V of 1898) and 
this must undoubtedly have been done 
with some object. We may take it, therefore, 
that the Legislature was aware ofthe rul- 
ing Azmat Shah Khan v. Emperor (8) 
while the amending Act XVIII of 1923 waa 
on the legislative anvil. Andif the wide 
and liberalinterpretation put upon s. 520 
of the Code ‘of Oriminal Procedure by 
Ryves, J., was not justified, there cannot be 
any doubt that the amending Act of 1923 
would either have omitted the concluding 
words of the section or would at any rate 


(15) 9 O, W, N. 549; 3 Or, L, J, 269, 
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have introduced some restrictive phraseo- 
logy therein. But the words have been 
allowed to remain as they were. This 
clearly indicates that the Legislature accept- 
ed the interpretation placed upon the sec- 
tion by Ryves, J., as correct and fully borne 
out by its general context. The policy of 
law seems to be, that in the absence of any 
clear statutory provisions to the contrary 
an Appellate Court should dispose of once 
and for all, every outstanding matter in 
controversy between the parties. 

Several other cases were cited, but as 
they had no direct bearing upon the 
point under consideration, I need not dis- 
cuss them, 

In my opinion, the order passed by the 
Sessions Judge as regards the mare was 
correct, and the learned Judge was com- 
petent to pass such an order, I would, there- 
fore, diamiss the application. 

I may further observe thatif the appli- 
cation had come up before me for preli- 
minary hearing I would have rejected it 
in limine on the ground of being stale, 
having been filed in this Court more than 
17 months after the order sought to be 
revised, had been passed by the Sessions 


“Fudge. 


R. L, Petition dismissed, 





LAHORE HIGH COURT, 
MISOBLLANEOUS CRIMINAL OASH 
No. 158 or 1927. 
October 22, 1927. 
Present :— Mr. Justice Tek Ohand. 
‘CHIRANJI LAL—AcousED—PETITIONER 
TETSUS 


EMPERER-—OPPOSITE PARTY, 

Criminal Procedure Code (Act V of 1898), s. 526— 
Transfer—Duty of Magistrate to stay proceedings on 
notification of intention to apply for transfer— 
Grounds for transfer—Reasonable apprehension— 
Criminal trial—Application for bail—Magistrate con- 
sulting superior Magistrate, legality of. 

A subordinate Magistrate should not take in- 
structions from the District Magistrate or any other 
superior authority in deciding what orders he should 
pass on an application for bail. [p. 321, col. 1.] 

It is one of the elementary principles of adminis- 
tration of justice that a judicial officer, who is called 
upon to decide a matter in controversy, must exer- 
cise his own independent judgmént, after hearing 
the parties concerned. Itisthe privilege as well as 
the duty of the presiding officer of a Court of Justice 
to form his own opinion on the point before him 
and to act accordingly. He ought not, os ifit were, 
to mortgage his mind to another officer and to seek 
instructions from the latter, whenever he is called 
upon to decide a difficult or important matter. A 
Magistrate who doeg so, abdicates his proper funes 
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tions and discloses a lamentable lack of sense of 
responsibility, [ibid.) 

Under the amended s. 526 (8), Criminal Procedure 


Oode, as soon as the Public Prosecutor, complainant 
or the aceused person notifies to the Court his inten- 


Aion to make an application to the High Court for 


transfer, the Magistrate 18 bound to adjourn the case 
andit is not competent to him after such an appli- 
cation has been made to record any evidence at all, 
(p. 322, col. 1] 

Where an accused was served with a summons 
only three hours before the time fixed for his 
appearance, his AEPHCRUGE for adjournment on the 
ground that he had no suffieient time to get copies 
and that his leading Counsel was absent was reject- 
ed, and an application for stay in view of an 
application for transfer was also rejected, the 
first prosecution witness who gave evidence against 
the prosecution was ordered to be prosecuted for 
perjury and the case was adjourned when the second 
prosecution witness did not give evidence in favour 
of the prosecution even though other prosecution 
witnesses were ready to be examined : 

Held, that the circumstances were such as to 
create in the mund of the accused a justifiablo 
appiehension that he would not have an impartial 
trial and that the case should be transferred. [p. 322, 
col 2; p. 323, col. 1] 

Amar Singh v. Sadhu Singh (3), In re McCarthy 
(4) and Sardar Lal v. Emperor (5), referred to, 

Application for transfer of the case, 

Mr, Ram Lal Anand, for the Petitioner. 

Mr. C. N. Carden Noad, for the Opposite 
Party. te . 

ORDER.—This isa petition under 
B. 526, Oriminal Procedure Code, for transfer 
to another  distriet of a criminal case 
pending against the petitioner Obaranji 
Lal in the Oourt of Mr. Taj-ud-Din, Magis- 
trate, First Olass, Ambala. The petitioner, 
who is the ex-Principal of the Benarsi Das 
High School and Vice-President of the 
Cantonmerft Board at Ambala, has been 
challaned under s, 377, Indian Penal 
Code, for having corhmitted unnatural 
offence with one of his pupils, Raj Kumar 
Sharma (P. W. No. 1), a youth 15 or 16 years 
old. 

The petition is an unnecessarily lengthy 
document and contains a large number of 
alleg»tions, several of which are either 
irrelevant to the point before me or have 
not been proved. 1 do not, therefore, think 
it necessary to dealat length with all the 
contentions raised, but propose to confine 
mysel& only to incidents which occurred 
before the Magistrates in their judicial 
capacity, and to base my „decision on 
matters, which are either admitted by both 
parties or with regard to which there was no 
controversy at the Bar. There is, however, 
one matter on which the affidavit filed by 
the pp pee and the explanation furnished 
by the District Magistrate do not agreg 
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and to which reference seems to be necessary 
at the very outset. Itis alleged by the 
petitioner that he,in his capacity as a 
member of the Cantonment Board and asan 
office-holder of various political and other 
associations, had on several occasions advo- 
cated and pressed views on public matters 
which were opposed to those of the 
Deputy Commissioner (Mr. Fyson), that by 
so doing he had incurred the displeasure 
of the latter, and that for this reason Mr. 
Fyson was using his position and powers 
as District Magistrate toharm him. After 
considering the arguments of the learned 
Counsel for the petitioner and reading the 
explanation of the District Magistrate, I 
have no hesitation in rejecting the peti- 
tioner's contentions in this behalf and 
hold that there is no foundation for the 
suggestion that because of his activities 
as a member of the Cantonment Board and 
other public bodies the petitioner will not 
have a fair and impartial trial in the Ambala 
District, TM 

The facts leading to the institution of 
criminal proceedings against the petitioner, 
. so far as they can be gathered from the 
record and the affidavits placed before me, 
are as follows :— NN 

On the 8th June, 1927,an application 
oe A) purporting to be written by Raj 
Kumar Sharma and containing serious 
allegations of misconduct against the 
petitioner, was received by the Inspector 
of Schools, Ambala Division. On the 13th 
June Raj Kumar is said to have madea 
lengthy statement (Ex. P. E) to the 
Inspector of Schogls, in which he stated 
that the petitioner had committed unnatural 
offences with him on certain specified 
occasions. 

The Inspector of Schools discussed the 
matter with Rai Bahadur Benarsi Das, the 
proprietor of the schoo], as well as with 
Mr. Fyson, District Magistrate, Ambala, 
who was then at Kasauli, Shortly after- 
wards the petitioner was dismissed from the 
school, and on the 27th June he was arrest- 
ed by the Superintendent of Police. On the 
same day an'application for his release on 
bail was presented before Mr.Said Zaman 
Khan, Cantonment Magistrate. The Magis- 
strate Heard arguments in support of the 
application, but instead of making up his 
mind as to whether he should grant or 
yefuse the application, he put himself in 
communication on the telephone with the 
District. Magistrate, who was then at 
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Kasauli, The petitioner in his affidavit 
alleges that the Magietrate did so with a 
view totake instructions from the District 
Magistrate as to what order he should 
pass on the bail application. Another 
affidavit has been filed by one Oaptain 
G. D, Ram, Medical Practitioner, Ambala, 
in which the deponent states that 
“on thez7th of June, 1927, he had gone 
to the Oourt of Sardar Said Zaman 


Khan, Oantonment Magistrate, along 
with many other leading residents 
of Ambala, to watch the proceedings 


of the bail application that had been 
presented on behalf of Ohiranji Lal", but 
ihe Oantonment Magistrate stated in open 
Oourt "that he was personally inclined to 
grant the bail, but for certain reasons, he 
would like to consult the District Magis- 
trate on the ‘phone at Kasauli! where he was 
on that day" and that on the 28th the bail 
application was refused by the Magistrate, 
“who stated that he had done so in. compli- 
anee with the instructions received on the 
‘phone from the District Magistrate’ ". 

In the explanation that he has sent up 
to this Court, the District Magistrate states 
that “the Oantonment Magistrate consulted 
me by telephone and was advised of the 
reasons of refusing bail, namely, to protect 
the school-boys, to prevent an escape and 
tutoring of witnesses,” 

From the above it would appear that the 
Qantonment Magistrate, Mr. Said Zaman 
Khan, did not dispose of the application 
according to his own view of the matter, 
but acted in accordance with the instruc- 
tions received by him from the District 
Magistrate. Now it is quite clear—and 
indeed it has not been denied on behalf of 
the Orown—thatin dealing with the bail 
application Mr. Said Zaman Khan was 
acting judicially, and in deciding what 
orders he should pass on the application 
he ought not to have taken instructions 
from the District Magistrate or any other 
superior authority. If the learned Magis- 
trate felt that all the necessary facts had 
not been placed before him, the proper 
course to follow was to ask the Public 
Prosecutor toe take further and fuller 
instructions from the Police or the Inspector 
of Schools and to present in open Court the 
case for the Orown against the petition for 
bail, and then, after hearing the petitioner's 
Oounsel to pass such orders as he deemed 
fit. The learned Government Advocate hag 
frankly admitted that he is unable t9 
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support the.action of the Magistrate on 
legal grounds and says that all that he 
can urge in jastification is that subordi- 
. nate Magistrates sometimes consult District 
Magistrates in such matters. Now this isa 
position which I can under no circumstances 
accept, It is one of the elementary prin- 
ciples of administration of justice that a 
judicial officer, who is called upon to decide 
a matter in controversy, must exercise his 
own independent judgment, after hearing 
the parties concerned. Itis the privilege 
as well as the duty of the Presiding Officer 
ofa Court of Justice to form his own opinion 
on the point before him and to act accord- 
ingly. He ought not, as if it were, to 
mortgage his mind to another officer and 
to seek instructions from the latter, when- 
ever he is called upon to decide a difficult 
or important matter. A Magistrate who 
does 80, .abdicates his proper functions and 
discloses a lamentable lack of sense of 
respoasibility. 

I have no doubt whatever that in this 
particular case both the Oantonment Magis- 
trate .in consulting the District Magistrate, 
ani the latter in advising him in connexion 
with the orders to be passed on the bail 
application, acted with the best of inten- 
tions, but it cannot bs denied that such 
action on their part was wholly unjustified 
and was certainly calculated to raise a 
reasonable apprehension in the mind of the 
petitioner, such as to bring theoase within 
the rule laid down by Lush, J, in the well- 
knoyn case of Serjeant v. Dale (1) which is 
regarded by the Courts in England aud 
India as the leading authority on the subject 
of transfer of cases. 

Tarning back to the proceedings in the 
case we find that, on the rejection of the 
bail application by Mr. Said Zaman Khan, 
the petitioner moved the Sessions Judge, 
who accepted his petition and ordered his 
release on bail. 

In the meantime the boy, Raj Kumar, 
was produced by the Police before Mr. Said 
Zaman Khan, Oantonment Magistrate, to 
make a statement on oath in the absence of 
the petitioner. That statement is not among 
the papers that are before “me, but it is 
admitted by both parties that before Mr. 
Said Zaman Khan, the deponent retracted 
the allegations, which he had made before 
the Inspector of Schools imputing miscon- 
duet to the petitioner, 


T (1877) 2 Q. B. D, 588; 40 L, J, Q. B. 781; 37 L, T, 
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On the 30th June, 1927, which wea 
a public holiday, the Police took Raj Kumir 
to the Savoy Hotel and once again produced 
him before another Magistrate, Mr. Keelan, 
who recorded his statement under s. 164, 
Oriminal Procedure Code (Ex. P. O). In 
this statement Raj Kumar practically 
reiterated what he had stated before the 
Inspector of Schools on the 13th June and 
specifically stated that on several occasions 
the petitioner had committed unnatural 
offsnce with him. 
On the 5th July, 1927, the Police sent up 
an incomplete challan against the petitioner 
under s. 377, Indian Penal Code, and this 
was made over by the District Magistrate to 
Mr. Taj-ud-Din, Treasury Officer, and 
Magistrate, First Olass, for trial. Inthechallan 
eight witnesses were named. On the 5th the 
Magistrate, Mr. Taj ud Din, issued summons 
to the petitioner toappear in his Court to 
take his trial on the next day (6th July). 
The petitioner wasserved on the morning of 
the 6th and appeared in Court at 10 4. M, 
As soon as the case was called an application 
under s, 314, Oriminal Procedure Vode, for 
adjournment was presented on his behalf, it 
being urged that he had been served only 
three hours before, that he wanted time to 
get copies of the statements made by 
witnesses to the Police or before Magistrates 
unders. 164, and that his leading Counsel, 
Sardar Jhanda Singh, was out of station on 
account of the Muharram holidays, This 
application was rejected by the Court on the 
ground that another Advocate Lala Sri 


_Ram, was present in Court on behalf of 


the petitioner. . 

The petitioner then presented another 
application under s.526 (8), stating that 
he intended to apply for the transfer of tha 
case from the Magistrate's Court and pray- 
ing that thecase be adjourned toenable 
him to do so. In this application it was not 
stated in so many words that ' the applicant 
wanted to move the High Oourt for transfer, 
but the application was made under s. 526 
(8), and if the learned Magistrate had taken 
the troyble of reading that section he would 
have discovered that it applies only when a 
party asks for an adjournment on the 
ground thathe intends to move the High 
Oourt. The Magistrate, however, passed 
the following order: 

uA . The applicant does not dig- 
close whereto an application for transfer ig 
to be made, Section 528 relates to such 
applications to be made to the District 
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Magistrate and further on it is not impera- 
tive to stop the proceedings when the wit- 
messes were present in Court. I will record 
the evidence in Court and allow the accused 
time to mako application as desired and I 
remember such is the practice in cases 
like this where unnecessary adjournments 
are sought. Under the circumstances I 
disallow the application and proceed with 
the case.” 


As already pointed out the application 
purported to be under s. 526 and it is 
Burprising how the learned Magistrate 
assumed that the petitioner intended to 
move the District Magistrate under s. 528, 
Oriminal Procedure Code, for transfer. It 
is hardly necessary to point out that under 
the amended s. 526 (8),. as soonas the 
Public Prosecutor, complainant or the 
accused person notifies to "the Court his 
intention to make an application to the 
High Oourt for transfer, the Magistrate is 
bound to adjourn thecase and it is not 
competent to him after such an application 
has been made torecord any evidence at 
all: see inter alia Satraj Singh v. Emperor 


j 
The applieation having been rejected, the 
trial of the petitioner commenced and the 
first witness examined was the boy, Raj 
Kumar. In his examination-in-chief, Raj 
Kumar, went back on the statements which 
he made before the Inspector of Schools as 
well as before Mr. Keelan. On this the 
Pablio Prosecutor applied and was granted 
permission to cross-examine him as a hostile 
witness. In cross-examination he stuck to 
what he had stated before and alleged that 
he had written the petition to the Inspector 
of Schools at the dictation of one Shugan 
Ohand (who, in the affidavit is described, 
as a bitter enemy of the petitioner); he 
alleged that what he had stated before Mr. 
Said Zaman Khan was true, and that on the 
80th June, as soon as he returned from 
Muradabad, he was arrested by the Police 
and brought in handguffs before Mr. Keelan 
atthe Savoy Hotel and that his statement 
before that officer had been made under 
reassure. As soon asthe examination of 
j Kumar was over, the Public Prosecutor 
presented an application to the Court, 
stating that the evidence given by Raj 
Kumar in Court was false and that he 
having gone- back on the statement which 


(2) 83 Ind. Cas. 699; A. I R.1924 Al. 033; 22 A, L, 
J. 480; 26 Or. Li J, 139; L, R. BA, 57 Or, 
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he made on solemn affirmation before Mr. 
Keelan on the 30th June, proceedings under 
s. 476, Indian Penal Code, should be taken 
against him with a view to prosecute him 
for perjury. The learned Magistrate stopped 
further proceedings in tbe case, and there 
and then called upon Raj Kumar to show 
cause why he should not be prosecuted 
under s. 193, Indian Penal Code. In 
reply Raj Kumar said that what he 
had stated in Court was true and that 
his statement before Mr. Keelan was not 
voluntary but had been made under pres- 
sure. On this the Magistrate parsed an 
order making a complaint against Raj 
Kumar for having committed an offence 
under s. i93, Indian Penal Code, and sent 
it to the District Magistrate for trial either 
in his own Court cr in that of any other 
Magistrate; Raj Kumar being directed to 
furnish security for Rs 1,000 or in default 
to be kept in the judicial lock-up. This 
complaint was in due course made over by 
the District Magistrate to Sardar Budh 
Singh, Magistrate, for trial. 

The learned Magistrate then resumed the 
trial and examined the second witness, 
Anant Rem, Head Master, H. M. High 
School, Ambala, but this witness did not 
give any direct evidence against the peti- 
tioner. Though atleast one other witness 
for the prosecution was present in Court, 
the Magistrate did not examine him, but 
passed an order adjourning the case to the 
16th July on the groundthat he had “lot 
of treasury work to do.” 

On the 13th July, the petitioner moved 
this Court for transfer of the case and an 
ad interim order was passed staying further 
proceedings, 

It is quite clear from what has been stated 
above that the proceedings before the 
learned Magistrate on the 6th July were 
conducted in such & way as to give rise 
to a reasonable apprehension in the mind 
of the petitioner that he will not have a 
fair and impartial trial in his Court, The 
manner in which the applications under 
ss. 344 and 526 were rejected; the anxiety 
to commence the trial on an incomplete 
challan within three hours of the gerviee 
of the summonses on the petitioner, the 
haste with which proceedings under s. 476 
against Raj Kumar (P. W. No. 1) were 


- started the moment he retracted his former 


statements implicating the petitioner; and 
the ont aerate of the case without ex- 
amination of the remaining witnesses 64 
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soon asit was discovered that the second 
witness did not give any direct evidence 
as to the guilt of the petitioner, are inci- 
dents which necessitate the transfer of the 
case to another Court. These incidents do 
not necessarily prove the existence of any 
real bias in the mind of the Magistrate 
against the petitioner but, as pointed out 
by the learned Ohief Justice in Amar 
Singh v. Sadhu Singh (3): 

“In dealing with an application for trans- 
fer the Oourt considers not merely 
whether there has been any real bias in 
the mind of the Presiding Judge against 
the applicant, but whether incidents may 
not have happened which, though they 
may be susceptible of explanation, are 
nevertheless such as are calculated to 
create in the mind of the applicant 
a justifiable apprehension that he would 
not have an impartial trial:” See also 
the observations of Lord Hewart, C.J, 
ja the recent English case In re Mce- 
Carthy (4^ and of Broadway, J., in Sardar 
Lal v. Emperor (5) where the case-law on 
the subject is discussed at length. For 
the foregoing reasons Iam ccnstrained to 
allow the application for transfer and to 


~~~ withdraw the case from the Court of Mr. 


Taj-ud-Din. 

Both Counsel were agreed that in the 
event ef this Court deciding to transfer the 
case from the Court of Mr. Taj-ud-Din 
there was no other Magistrate at the head- 
quarters of the Ambala District competent 
to try itas the District Magistrate and the 
other Magistrates have in some form or 
another taken partin the investigation and 
the case cannot be sent to any of them 
for trial. A transfer to another District is, 
therefore, necessary. The learned Counsel 
for the petitioner suggested that the ease 
should be tried in the neighbouring Dis- 
trict of Ludhiana or Karnal, but the learned 
Government Advocate pointed out that, 
having regard to the fact that the case 
has roused considerable local feeling at 
Ambala and in the neighbourhood, and 
that the petitioner appears to have in- 
fluential friends and enemies there, it would 
be proper to send it to agonvenient place 


(3) 86 Ind. Oas. 700; 6 Lah. 396; 2 Lah. Cas 28; 
A.I. R. 1925 Lah. 301; 26 Or. L. J. 853; 7 Lab. L. J, 


241. 

(b (1924) 1 K. B. 256; 93 L. J. K.B. 129; 130 L. T. 
610; 88 J. P. 3; 22 L. G. R. 40; 27 Cox O. O. 590; 68 S. 
J. 253, 40 T. L. R 80. 

(5) 11 Ind. Cas, 1000; 3 Lah, 449; A, IR, 1028 Lah, 
£94; 24 Or, L, J, 286, 
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outside the Ambala Division, where there is 
no likelihood of the witnesses being harass- 
ed by either side, After fully considering 
the matter,and more especially having re- 
gard to all that has already happened, I find 
myself in agreement with the suggestions of 
the learned Government Advocate and 
direct that this case be tried at Hoshiarpur. 

Accordingly I allow the petition, with- 
draw the case from the Court of Mr, Taj- 
ud-Din, Magistrate, First Olass, Ambala, and 
refer it for trial to Mr. E. M. Jenkins, 
District Magistrate, Hosbiarpur, who will 
proceed to hear it with all convenient speed 
fixing dates on which it may be possible 
for him to examine all the witnesses 
who come from Ambala, or as many of 
them as may be possible. 

Before concluding, I wish to point out 
that nothing contained in this order should, 
in any way, be construed as giving the 
slightest indication of the views of this 
Oourt on the merits of the allegations 
against the petilioner or asto the truth or 
otherwise of the assertions made in his 
affidavit that he is a victim of intrigue. 
These are matters for enquiry and deter- 
mination by the trial Magistrate hereafter. 

ALN, As Transfer ordered, 


CALCUTTA HIGH COURT. 
ORIMINAL APPBAL No. 729 or 1927. 
March 13, 1928. 

Present:—Sir George Olaus Rankin, 
Kr, Chief Justice, and Justice Sir 
Charu Chunder Ghose, Kr. 
BEPIN CHANDRA MANDAL AND OTHERS 
—Acoossp—APPELLANTS 
versus 


EMPEROR— Opposite Parry. 

Criminal Procedure Code (Act V of 1898), ss. 806, 
807—Verdict of Jury—Inter ference on appeal—Judge 
disagreeing with Jury but accepting verdict without 
reference, legality of— Power of High Court to direct 
reference— Ecpresswnge opinion on questions of fact 
where no reference is made, impropriety of. 

The verdict of a Jury can be interfered with by 
the High Oourt on appeal only where there has been 
misdirection on & point of law or where the High 
Court is satisfied that the Jury must have mis- 
understood the Judge's direction on a poirt of law. [p. 
324, col. 2.] 

Where a Sessions Judge remarking thatif he kad 
been a Juryman he would have been in favour of 
averdict of not guilty, accepted the verdict of guilty 
pronounced by the Jury without making a refer- 
pnoe t è . 
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Held, that the procedure was not illegal, and the 
High Court h no power to interfere with the 
action of the Sessions Judge under its revisional or 
appellate jurisdiction and direct him to refer the 
case to the High Court. [p 325, col, 2.] 

Saroda Charan Misiri v. Emperor (1), commented 
upon. 

It is no necessary part of the function of the 
Judge to have an opinion of his own about mere 
questions of fact and to assert it. His power only 
arises when having an opinion contrary to that of 
the Jury he thinks that it is necessary for the ends 
of justice to submit the case to the High Court; 
and this power should always be exercised with 
due regard to the fact that the constitutional tribunal 
to decide questions of fact isthe Jury and not the 
Judge. [p. 326, col. 1.] 


Criminal appeal against an ordorof the 
Additional Sessions Judge, 24-Perganas, 
dated the 21st September, 1927. 

Babus Suresh Chandra Taluqdar and 
Mahendra Kumar Ghose, for the Appellants. 

Mr. Khundkar (Deputy Legal Remem- 
brancer) and Babu Sachindra Nath Banerji, 
for the Crown. 


JUDGMENT. 

Rankin, C. J,—In this case the six 
appellants were tried on a charge under 
8.201 of theIndian Penal Code before the 
Additional Sessions Judge of the 24- 
Parganas sitting witha Jury. The Jury by 
a majority of 4 to 3 found them guilty and 
thé learned Judge accepted the majority 
verdict of the Jury and convicted the ap-. 
pellants and sentenced them to four years’ 
rigorous imprisonment each. He stated in 
his order: "While this is a case in which 
there are certain doubtful factors I hesitate 
not to accept the majority verdt of the 
Jury as this isthe second time the accused 
have been tried by a° Special Jury and the 
second time a verdict of guilty has been 
returned by the majority, It was essential- 
ly a case in which the Jury must decideand 
I, therefore, accept their decision while not 
agreeing withit. I shall be glad if the 
accused get relief in the Appellate Court.” 

Now, the general character of the case 
was this that one Ohintamoni left his home 
to go to Maibibirhat and never returned. 
His dead body was foundina tank which 
may be called Nibaran’s tank. There is 
evidence of a witness who says that he saw 
the accused with the body near a tank 
called Suren's tank. This witness is called 
Parameswar. He says that he confronted 
the six accused with the body of Chinta- 
monion the bank of the tank. They first of 
all told him to get away and then called 
him, back and threatened him. There 
is evidence of two other witnessesone 
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called Adyaitand another called Kansari— 
who were coming froma place called Dhar- 
macharak at Panapukur, and as they 
crossed a bheri west of Nibaran’s tank they 
say they saw these six accused with the dead 
body. They appeared to have been drag- 
ging the dead body, but the witnesses 
evidence as to seeing the actual dragging 
is not very definite. 

The learned Judge put the case to the 
Jury quite fairly, without laying undue 


‘stress either way. He left them to con- 


sider whether upon this evidence they were 
entitled to find that the accused were 
taking the dead body there. He left to 
them very fairly and properly the evi- 
dence on either side as to whether it 
was proved that Ohintamoni had been 
murdered and whether it was possible that 
Ohintamoni had been drowned by accident, 
He told them that unless they were satisfied 
as to the commission of the offence of 
murder they could not on a charge under 
B, 201 go any further, 

If one looks to the charge as a whole 
one finds, and indeed Mr. Taluqdar for 
the appellants very fairly says and admits 
—that the chargeisafairone. It contains 
no error of law and cannot be said to 
be inadequate, It is noticeable that the 
learned Judge has called the attention 
of the Jury to the fact that the important 
witnesses did not state what they had 
seen until after a substantial delay, that 
they have an explanation that they were 
threatened and that they were afraid, and 
that the case, therefore, was essentially a 
case which the Jury had to determine on 
the facts. i 

The learned Judge appears to have been 
of opinion that sitting as a Juryman he 
would not have been prepared to act 
upon the evidence taken as a whole but 
would have given the prisoners the benefit 
of the doubt. Three of the Jury took 
that view and fourof the Jury took the 
view that they were prepared to act upon 
the evidence, in particular,—the definite 
evidence of these three men. Our right 
to interfere in such a matter is limited 
to a case where there has been misdirec- 
tion on a point of law or where we are 
satisfied that the Jury must have mig- 
understood the Judge’s direction upon a 

oint of law; and this case cannot be 
Drought under either of these characters. 

The question then arises as to the pro~ 
priety of the order made by the learned 
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Judge, His view is that it is a fair 
question for the Jury. If he had been a 
Juryman, he would have been ino favour 
ofa verdict of not guilty, but he said 
that he accepted the majority verdict of 
the Jury, and while his reasons about 
this being a second trial may not have 
very much in them the position is that he 
accepted the majority verdict ofthe Jury 
and did not refer the case. This is not 
a cass in which it can be said that there 
was no evidence or only a acintilla of 
evidence against the accused to go before 
a Jury. There is far more than that. 
“The question, therefore, arises whether 
itis right or possible for us to interfere 
with the action of thelearned Judge under 
our revisional or appellate jurisdiction 
and to say .that he ought to have referred 
the case, and to deal with the case upon 
the footing that the facts and the law 
are open to us. There seemsto be some 
authority—though it is only an obiter 
dictum—in the case of Saroda Charan 
Mistri v. Emperor (1). That was acase where 
the Judge’s order was particularly difficult 
to understand and in the end the Court 
decided. the case on the footing that there 
was a misunderstanding on the part of 
the Jury as to the law laid down by the 
learned Judge. Oa that footing the High 
Oourt was entitled to interfere, but it 
was said by my learned brother Mr. Justice 
Mukerji: "Thelearned Judge felt that the 
verdict of the Jury was wrong, and that if 
he accepted the verdict inits entirety he was 
unable to do justice to the accused. It 
follows, therefore, that the ends of justice 
demanded a reference to this Court, The 
conditions necessary for the application 
of s. 307, Criminal Procedure Code, bein 
clearly present, the duty of the berated 
Judge was to make such a reference, and 
onoe the conditions are present that course 
is obligatory and is no longer a matter 
of discretion at all;it should be remember- 
ed that the word used is ‘shall’. If under 
circumstances such as those that are in 
this case the learned Judge fails to do 
what the law requires him to do and thus 
deprives this Court of au *opportunity to 
deal with the case on its merits, he does 
something more than merely act in the 
erroneous exercise of his discretion. He 
fails to exercise his jurisdiction and this 
failure operates to the prejudice either 


(1) 87 Ind. Oas. 606; 41 C. L. J. 320; A.I. R, 1925 
Oal. 795; 26 Or. L. J. 1008. 
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of the Orown or of the accused, and, speak- 
ing for myself, I am of opinion that Ít 
is well within our powers under s. 439, 
Oriminal Procedure Code,to direct him to 
submit the case to us for our considera- 
tion unders 337, Oriminal Procedure Code." 

Now, as to that I desire to say two 
things: First of all, that the rights of 
the Ooart of Appeal ordinarily include 
all the rights of revision and a reference 
tos. 439, Criminal Procedure Code, would 
show that a case which comes within 8, 
439 is merely a case in which the High 
Oourt is giventhe power to exercise any 
of the powers conferred on a Oourt of 
Appeal. 

The second thing I desire to say is 
this that if one looks at s. 307, Oriminal 
Procedure Oode, one finds, as the learned 
Judge has pointed out, that the word used 
is "shall'—"he shall submit the case 
accordingly”; but the conditions laid down 
in the first sub-section are: if the Judge 
disagrees with the vardiet of the Jurors or 
of a majority of the Jurors and is clearly 
of opinion that it is neceasary for the ends 
of justice to submit the case to the High 
Oourt, it is only then that it is said that 
he shall submit the case accordingly. Now, 
Iam not of opinion that it is correct law 
to say that if the High Oourt thinks that 
the Judge ought to have been of opinion 
that itis necessary forthe ends of justice 
t) submit the case this Court can direct 
him soto door canact as though he has, 
ii fact, gubmitted the case. The condi- 
tions laid down are not merely that the 
Judge disagrees with the verdict of the 
Jury, but also that the Judge is clearly 
of opinion that itis necessary for the ends 
of justice to submit the case. The Judge 
is either clearly of opinion or not clearly 
of opinion and according as he actsin that 
matter the consequences must be. It is 
quite impossible, in my judgment, to direct 
the learned Judge to be clearly of a 
certain opinion and the language used by 
the Statute shows thatthe Judge's view 
on that pointis to be final for that purpose; 
and Tam not prepared, in a case such 
as this, to enquire into the question 
whether or not the learned Judge ought 
to have been ofopinion that it was necas- 
sary for the ends of justice to submit 
the case. 

This matter is a little domplicated and 
some learned Sessions Judges seem to be 
a little unhappy asto the way in Which 
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they express themselves when acting under 
ss. 306 and 307. Section. 306 says that 
when the Judge does not think it necessary 
to express disagreement with the verdict 
of the Jurors he shall give judgment 
accordingly. That shows, as indeed is 
obvious, that it is no necessary part of the 
function of the Judge to have an opinion 
of his own about mere questions of fact 
and to assert it. His power only arises 
when having an opinion contrary to that 
of the Jury he thinks that it is necessary 
for the ends of justice to submit the case 
to the High Oourt; and, in my judgment, 
this power should always be exercised 
with due regard to thefact that the con- 
stitutional tribunal to decide questions of 
fact is the Jury and not the Judge. 

It remains, however, that three Jurymen 
and the Judge were not impressed with 
the reliability of the witnesses and four 
Jurymen did accept their evidence, If, in 
these circumstances, the Executive Authori- 
ties think fit to take action in the matter, 
I desire to say nothing that would in 
any way fetter their hands. In my judg- 
ment, it would be wrong on our part to 
interfere with the conviction or the sen- 
tences, and this appeal must be dismissed. 

The appellants will surrender to their 
bail and serve out the remainder of their 
sentences. 

C. C. Ghose, J.—I agree. 

A.N. A, ` Appeal dismissed. 
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LAHORE HIGH COURT. 
OsIMINAL Revision Oasn No. 908 or 1928, 
July 5, 1928. 
Present:—Mr. Justice Addison. 
KHUSHAL OHAND-— AocurED 
— PETITIONER 
versus 
EMPEROR ruzoveu Tan CANTONMENT 
BOARD, LAHORE OANTONMENT, 
TAROTGH ALA-UD-DIN—COMPLAINANT— 
RESPONDENT. ] 
Criminal trial—Complaint on behalf of Canton- 
ment Board —Ezecutive Officer not filing his authority 
with complaint—Trial, whether vitrated—Criminal 
Procedure Code (Act V of 1898), s. 587 —Trying Magis- 
trate member of Cantonment Board—Legaluy of trial, 
Failure on the part of the Executive Officer of a 
Cantonment Board to file with the complaint the 
authority entitling him to lodge the complaint is a 
mere irregularity curable under s. 53/7, Oriminal 
ure Code, where in fact he is authorised;[to file 
the complaint. [p. 327, col. 1.] : 
Ala Dya v, King-Emperor (1), followed, 
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A trlalis not vitiated by the mere fact that the 
trying Magistrate isa member of the Cantonment 
Boii] on behalf of which the complaint is filed. 
ibid. 

Oase reported by the Additional Sessions 
Judge, Lahore, with his No. 575 of 1928. 

FACTS appear from the following report 
made by the Sessions Judge: 


REPORT.—The petitioner was convict- 
ed by the Cantonment Magistrate under 
8.118 of the Cantonment Act for having 
stacked some bricks on the foot-path and 
was fined Rs. 5. The revision is forward- 
ed to the Hon'ble Judges of the High Court 
onthe following grounds: 

The complaint was lodged by ithe 
Oantonment Board, Lahore, through 
Ala-ud-Din, Sub-Overseer. It wassigned by 
the Executive Officer of the Oantonment 
Board. The Executive Officer never appear- 
ed before the Magistrate. Ala-ud-Din does 
not hold any power-of-attorney on behalf of 
the Oantonment Board and neither any 
general or special erder on behalf of that 
body was shown tothe Court thatthe Exe- 
cutive Officer was authorised, to prosecute 
the petitioner. Section 266 of the Oanton- 
ment Act clearly provides that no Court 
shall proceed to the trial of any offence, 
punishable under this Act, except on the 
complaint of the Cantonment Authorities 
or a person authorised by the-authorities by 
a general or special order in this behalf. 
The Cantonment Authority is defined in 
s. 2(5) asa Board and the constitution of 
the Oantonment Board is given in s. 14, 
An Executive Officer is not a member of 
the Cantonment Board. His duties are 
explained in &. 24 and he is required to per- 
form those duties as thé Cantonment 
Board may impose upon him. His special 
powers are given in s. 25 and, in my opin- 
jon, he too must have a special power-of- 
attorney from the Board or at least file in 
Court a copy of a resolution passed by the 
Board which could entitle him to lodge a 
prosecution. In ihis case, therefore, the 
complaint was not launched by a competent 
person. 

It is further brought to my notice that 
the Oantonment Magistrate who tries this 
case, was also a member of the Canton- 
ment Board and the learned Counsel for 
the respondent has admitted that this fact 
by itself excluded the Magistrate to take 
cognizance of this offence and to try this 
case. The case should, therefore, be re 
manded for a fresh trial and should be 
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heard by a Magistrate whois not a mem- 
ber of the Oantonment Board. The Exe- 
cutive Officer would be required by the 
Magistrate to show him aspecial or general 
power of the Board whieh had authorised 
him to lodge this prosecution. 

Mr, Tulsi Das, for the Petitioner. 

Mr. Rem Lal Anand, for the Respondent. 

ORDER.—The case was tried without 
any objection being raised that the Exe- 
cutive Officer had no authority to file a 
complaint. There is now an affidavit on 
the record that he had such authority and 
that the Magistrate and petitioner knew of 
this. In these circumstances it is too late 
to say that the authority should have been 
on the record. At the most it was an omis- 
sion, curable under s. 537, Criminal Proce- 
dure Code, and in any case as no prejudice 
has been shown, interference by me is un- 
necessary [Ala Dya v. King-Emperor (1).] 

As regards the second point, there is no 
force in it. It was admitted that the Magis- 
trate could try the case though a member 
of the Board. This may have been a 
ground for transfer at the most, but that 
was never asked for. 
Lat the records be 
returned. 


R. L. Record returned. 
(1) 5 P. R. 1908 Or; 4 Or. L. J. 75; 116 P. L. R. 1907. 


CALCUTTA HIGH COURT. 
Jury RseRRHNOR No. 35 or 1927. 
December 5, 1927. 

Present :—Mr. Justice Cuming and 
Mr. Justice Gregory 
EMPERO R-—PR98R80UTOR 


versus 
RAM CHANDRA ROY AND OTHERS 


. — ÁÀCOUSBED. 

Criminal Procedure Code (Act V of 1898), se. 221 
2), 807 —Reference to High Court—Powers of High 
ourt—Opinions of Judge and Jury, weight to be 

attached to—Charge of rioting, essentials of —Omission 
to set out that there were five perséns, effect of —Evi- 
dence Act (I of 1872), ss. 155, 157—Obstruction to 
Receiver—Report of Receiver to District Judge, ad- 
missibilaty of. 

In a reference under s. 307 of the Oriminal Pro- 
cedure Oode, the High Court is not bound to pub 
the opinion ofthe Jury ona higher plane than the 
opinion of the Judge; both should be given due 
weight, and as a general rule the opinion of the 
Sessions Judge should carry more weight as he is 
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trained to weigh and appreciate evidence and i8 
bound to give reasons for opinion, [p. 329, col L) 

Itis not necessary ina charge of rioting to set 
out the allegation that there were five or more 
persons actuated by & common object. Rioting is an 
offence with a specific name and it is sufficient to 
describe the offence by that name and that name 
only. Section 221, cl. (2) of the Criminal Procedure 
Code contemplates a case of this description and was 
enacted to meet a case of this kind. [ibid] 

A report made by a Receiver to a District Judge 
by whom he was appointed stating that he was 
wrongfully confined and obstructed by the accused, 
which is submitted not at or about the time of 
occurrence but about 24 hours afterwards cannot be 
adduced in evidence at the instance of the prosecution 
under s. 157 of the Evidence Act, though it can be 
used by the defence under s. 155 of the Act to dis- 
credit the Receiver. [p. 329, cols. 1 & 2.] 

Reference made by the Additional Ses- 
sions Judge, Murshidabad, dated the 20th 
and 24th June, 1827. 

Babu Tarakeswar Pal Chaudhury, for the 
Orown, 

Mr. N. K. Bose (with him Babu Pashupati 
Ghose), for the Accused. 

JUDGMENT. 

Cuming, J.—This is the case of three 
persons Ram Ohandra Roy, Kala Chand 
Roy and Maniruddin Mondal which has 
been referred to us under s. 307 by the 
learned Sessions Judge of Murshidabad. 
These three persons were tried on three 
charges, one under 8,395, Indien Penal 
Code, one under s. 147, Indian Penal 
Code, and one under s, 312, Indian Penal 
Code. The Jury unanimously found them 
not.guiliy under all the three sections, 
The learned Sessions Judge accepted the 
verdict of.the Jury so far as 8. 394, Indian 
Penal Code, was concerned. He, how- 
ever, disagreed with the Juryso far as 
their verdict under ss. 147 and 342, Indian 
Penal Oode, was concerned. He was 
of opinion that all the three accused persons 
were guilty under 8. 147, Indian Penal 
Code, of rioting and that one of them Ram 
Ohandra Roy was guilty under s. 342, 
Indin Penal Code, of unlawful confine- 
ment. The facts of the case are briefly 
these:— One Shashi Bhusan Ohowdhury 
who was the proprietor of the Nadhai 
estate died sometime in 1918 leaving as his 
heira ‘two minor sons Ahi” Bhusan and 
Bibhuti Bhusan under the guardianship of 
their mother Shailabala Ohowdhurani and. 
a grandson Phani Bnusan, the son of a pre- 
deceased son of his. This boy who was also 
a minor was under the guardianship of his 
mother Harimati Ohowdhurani. The usual 
disputes appear to have arisen between 
these two Ladies or more correctly, between 
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persons looking after their interests and on 
the 28th of April, 1925, Sreemati Harimati 
-Ohowdhurani, the mother of: Phani 
Bhusan, applied to the District Judge on 
behalf of her minor son for the appointment 
of a common Manager under s. 93 of the 
‘Bengal Tenancy Act. At the time of 
making this application she asked that an 
.ad interim Receiver might be appointed for 
certain reasons which are not necessary to 
state here. This prayer for the appoint- 
ment ofan ad interim Receiver was granted 
ex parte on the day that the application 
was filed and one Babu Jnanendra Ohandra 
Chowdhury, a Pleader of the District 
Judge's Court, was duly appointed as the 
ad interim Receiver. This gentleman 
furnished the necessary security and 
received his letter of appointment on the 
9th of May, 1925, and on the following day 
left’ Rajshahi and reached Nadhai on the 
llth of May, 1925. He then proceeded to 
take over charge of the estate. On the 15th 
of May, 1925, at about midnight when the 
Receiver was sleeping in the toshakhana 
room which he apparently used as his 
bed-room, a number of persons, some 7 or 8 
in number including the three accused 
persons, came to the house and called upon 
the zemindari officials to turn the Receiver 
out. The Receiver informed them that he 
was there under the orders ofthe District 
Judge. This only apparently served to 
further exasperate the accused persons, 
They came into the house, entered the 
Receiver's room and pulled him out and 
took him to the dewankhana where they 
Surrounded him.’ He was there made to 

roduce the keys which he had received 
rom one of the Zemindari Officials and also 
any papers that he might have with him. 
“He was then taken by these persons back to 
the toshakhana and the doorofthe room 
was bolted from outside so that he was 
unable to leave the room. The next 
morning he was escorted to the Railway 
Station by the accused persons and a 
number of others. He came back to 
Rajshahi and reported the matter to the 
District Judgé. Under the learned Judge's 
orderhe went to Nawabganj and there laid 
aformal complaint before the Police. An 
enquiry was instituted After considerable 
delay due to the fact that this Court was 
moved and the case was transferred to the 
Court of the Sessions Judge of Murshida- 
bad the case was heard with the result that 
I have alxeady noted, i 
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The plea of the acoused persons was & 
simple plea of not guilty. They neither 
denied nor did they admit their presence 
at the time of the occurrence; neither, as 
far asI can see, do they admit or deny that 
any occurrence took place. Ram Ohandra 
filed a written statement in the Magistrate's 
Oourtin which he seemed to have alleged 
that the Receiver had no right or authority 
to goand take possession and suggested 
that the Receiver's father owed the estate 
some money. What was really urged on 
what exactly 
was their case in the Sessions Judge's 
Court or what was the case made for 
them in the Sessions Court, it is somewhat 
difficult to say, though it might appear 
from the cross-examination of the prosecu- 
tion witnesses that Ram Ohantra and Kala 
Uhand would admit their presence at 
Nadhai at the time when the Receiver was 
there. It was suggested to the prosecution 
Witnesses that they were actually taking 
tea with the Receiver. In this Court as far 
as I canunderstand the case would seem to 
be that the story of the Receiver is false or 
partly falee and that in any way the facts 
alleged, even if found to be correct, are not 
sufficient to support a case of rioting or 
unlawful confinement so far the present 
three accused persons are concerned. 

Mr. Bose, who has appeared for the three 
accused persons has first argued that before 
we can interfere with the Jury's verdict, 
we must be convinced that this verdict is 
perverse or patently wrong and that we 
should not interfere with the Jury's verdict 
unless it is manifestly or patently wrong, 
The point of view from which reference 
under s. 307 should be considered by the 
High Oourt has been the subject of 
numerous judicial decisions, They seemed 
to vary from the extreme view that the 
High Oourt should be very reluctant to 
interfere with a verdict of Jury to the 
view that the High Court in dealing with 
these references is to be guided by the 
plain words of the Oode. Speaking for 
myself, I have always thought that I am 
upon far firmer ground if I adhere to the 
strict words of fhe Oode and do not attempt 
to interpret the Oode in the light ofthe 
practicein other countries wherelaw and 
conditions are different. Here the Code ig 
clearly explicit. The High Oourt shall, 
after considering the entire evidence and 
after giving due weight to the opinions of 
the Sessions Judge and of the Jury, acquit 
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or convict the accused. The Code would 
not seem to put the opinion of the Jury on 
any higher plane than the opinion of the 
Judge; both should be given due weight. 
here is no suggestion that more weight 
should be given to the opinion of the Jury 
than to that of the Judge. Speaking for my- 
self, I should, as a general rule, be inclined 
to attach more Weigh! to the opinion of the 
learned Sessions Judge. He eqtally with 
the Jury has heard the witnesses and has 
been able to observe their demeanour. He 
has been trained to weigh and appreciate 
evidence and further he must give reasons 
for his opinion. The Jury are a body of 
laymen unaccustomed to weigh or appre- 
ciate evidence who give no reasons for their 
opinion. Obviously,an opinion supported 
by reasons-is likely to carry more weight 
than an opinion entirely unsupported ‘by 
reasons, 
The next point Mr. Bose has argued is that 
the charge does not set out that there were 
five or more persons engaged in the riot and 
hence therecan be no caseof rioting. It 
was not necessary in a charge of rioting to 
set out the allegation that there were five or 
more persons actuated by a common 
object. Rioting is an offence witha speci- 
fic name and it i3 sufficient to describe the 
offence by that name and that name only. 
Section 221, cl, (2) of the Oriminal Proce- 
dure Code clearly contemplates a case of thig 
description and was enacted to meet a case 
of this kind. Where a person is charged 
-with rioting it means that prosecution 
allegesthat all the necessary ingredients 
constituting the offence of rioting are 
present. Itis not necessary for the prose- 
cution to set out what these ingredients 
are. 

Mr. Bose has next asked us to hold that the 
prosecution should have provedthe report 
made by the Receiver to the District Judge 
which admittedly he made onhis return to 
Rajshahi andas they did notdo 80 we should 
. presume that this report wouldnot, ifputin 
evidence, support the prosecution story. 
Now the answer tothis contention is that 
this report could have only been used by 
the prosecution to corroborate the witnesses, 
if itcame within the provision of 8. 157 of 
the Indian Evidence Act. The report, 
however, was not made at or about the 
time of the occurrence but some 24 hours 
after. Neitherdoesit comeunderthe second 
part of the section for it was not made toa 
person who can legally investigate the 
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fact. It was made to the Distrlot Judge 
wao had n» power to investigate the matter, 
Probably if any attempt had been made 
by the prosecution to use it, strong objeo- 
tion would have been taken toit, Obviously, 
itisopen to the defence to have used it 
under s, 155 of the Indian Evidence Act 
to impeach the credit of the Receiver. No 
attempt was, however, made by the defence 
to do Bo. 

I will now deal very shortly with the evi- 
dence in the case. The most important 
witness is the Raceiver Babu Jnanendra 
Ohandra Ohowdhury. This witness is a 
member of the Rajshahi Bar of some five or 
six years’ standing. He gives at great length 
and in great details an account of the 
occurrence of the 19th May, As far as I 
can see no serious attempt was made in the 
cro3s-examination to challenge the correct- 
ness of these details. There is a suggestion 
in the cross exmination that this gentleman 
had tea with two of the accused persons, 
He himself denies this and the accused 
persons did not themselves suggest tbat 
they did so. Bat the suggestion would, 
I think, seem to show that the accused wera 
admitting their presence at the time of the 
occurrence. This witness isa respectable 
gentleman, a Pleader, as I have already 
stated, of five years’ standing of Rajshahi 
Bar. No good reason whatever has been 
given why this gentleman should invent 
the story. Admittedly he was appointed 
a Receiver of the estate by the District Judge 
and went to the placeon the llth of May 
under the orders of the District Judge; 
admittedly also he came back to Rajshahi 
on the 16th May having been forced to leave 
Nadhai. His story explains why he was 
obliged to leave Nadhai and no attempt is 
made to put forward any other explanation 
as to why the Receiver appointed by the 
District Judge was obliged to leave his 
charge. It has not been shown to cur 
satisfaction that this gentleman had any 
reason whatever for inventing thestory. It 
has not been suggested by the accused 
themselves that he had any enmity with 
any ofthem. A somewhat vague suggestion 
is put forward as is frequently done that 
the case has been engineered by one Lalit 
Mohan Ohatterjee. No attempt, however, 
has been made to explain why the Receiver 
should lend himself to support a false case 
for the benefit of Lalit Mohan, whoever 
this gentleman may be. The way in which 
the story was told and its details leave no 
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doubtin my mind thatitis a true story 
and represents faithfully the events of the 
night in question. The witness is corro- 
borated by a number of other witnesses. I 
need not deal, in view of the opinion 1 have 
already expressed, in detail with the evi- 
dence of the witnesses who corroborate him; 
they are some ll in number. No serious 
discrepancies have, asa matter of fact, been 
pointed out between their evidence. 

Mr. Bose has then argued that even 
accepting the oy as told by the Re- 
ceiver as true, it does not establish the 
charges against these three accused per- 
sons. He contends that it would not 
show that thethree accused persons were 
actuated by any common object or that 
there were the necessary five persons to 
constitute an unlawfulassembly actuated by 
the common object. So far as the charge 
under s. 147, Indian Penal Oode, is con- 
cerned it runs as follows: “That you, 
on or about the 15th day of May, 1925, at 
Nadhai, Police Station Nawabganj, com- 
mitted riot—the common object of your 
unlawful assembly being to forcibly dispos- 
sess the complainant Receiver Jnanendra 
Ohandra Chowdhury from the Nadhai estate 
or by criminal force or show of criminal 
force to compel the said Receiver to dis- 
continue his work as euch." What are the 
facts proved? The Receiver was duly in 
charge of the estate. At about midnight 
the three accused persons with some others, 
in all about 8 or 9, came armed with guns, 
spears and swords. Ram Ohandra, one of 
the accused, called upon the Estate Officials 
to turn the Receiver eut of the house. Ram 
Ohandra was informed bythe Rsceiver that 
he was there under orders of the District 
Judge. Onthis Ram Ohandra merely con- 
tinued to abuse the Receiver and also 
apparently the District Judge. The party 
then entered the house, The Receiver was 
pulled out of the room and was taken to 
the dewankhana surrounded by the three 
accused persons and a number of other 

ersons. The door was locked up under 

am Ohandra’s orders. Maniruddin,, one 
of tbe accused now before us, is described 
as being one of those, who surrounded the 
Receiver, with a lathi in his hand. Ram 
Chandra and Kala Ohand then forced the 
Receiver to give up the keys and papers and 
thea Khokna and other persons took the 
Receiver to the toshakhana and locked him 
up during thenight. Next day he was sent 
forthto thedewankhana by Ram Chandra and 
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Kala Ohand and was finally escorted tò 
the Railway Station by Ram Ohandra, Kala 
Chand and Maniruddin together with a 
large number of other persons. What other 
inference is possible but that all these 
persons, certainly more than 5 in number, 
were acting with the common object, name- 
ly, to force the Receiver to give up posses- 
sion of the estate and to discontinue his 
work as Receiver. There were at least five ' 
persons so engaged, Dhiren Khokna, Ram 
Ohandra, Kala Chand and Maniruddin, and 
there were others each committing a 
different act or in some case the same act in 
furtherance of the common object. Certain- 
ly force was used, the Receiver was pulled 
out of the room and he was afterwards 
locked up for the night; thus certainly 
criminal force was used and there was also 
a show of criminal force, for these men were 
armed with swords, guns and spears. The 
evidence, I think, shows beyond any doubt 
that these three accused persons Ram 
Ohandra, Kala Chand and Maniruddin took 
partin this riot. 

Ram Ohandra and Kala Chand certainly 
took the leading part while Maniruddin 
who isobviously merely a servant, a some- 
what more minor part. I find that Ram 
Chandra, Kala Ohand and Maniruddin are 
all guilty under s. 147, Indian Penal Oode. 
As to the charge of dacoity, it hasnot been 
pressed, andthe three accused persons stand 
acquitted of the charge of dacoity. As to 
the charge of unlawful confinement, it has 
been, I think, clearly brought home to one, 
of the accused persons, Ram Ohandra. It - 
was under his orders that the Receiver was 
shut up in the toshakhana. I am satisfied 
from the evidence that the Receiver was so 
confined and that he was unable to leave 
the room. Ram Ohandra is, therefore, 
guilty alsounder s. 342, Indian Penal Oode. 
With regard to the two others Kala Ohand 
and Maniruddin, Iam not convinced that 
there is evidence necessary to implicate 
them in the charge under s. 342, Indian 
Penal Code, of unlawful confinement. They 
are, therefore, acquitted of the charge under 
8. 342, Indian Penal Oode. 

It isnow necessary to deal with the ques- 
tion of sentence. The charges against the 
accused persons and the facts which have 
been proved disclose a very serious offence. 
Jnanendra Ohandra Ohowdhury was an 
officer appointed by the Oourt. Rem Ohan- 
dra and Kala Chand knew that he had been 
so appointed; they did not suggest for one 
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moment that they did not. The Receiver 
tells us that he himself informed Ram 
Obandra of his appointment before he 
left for Nadhai. Whether the appointment 
of the Receiver was subsequently set aside 
by the High Court and another person 
was appointed a Receiver or not is absolute- 
ly immaterial. At the time when the 
occurrence took place, he was a person duly 
appointed by the District Judge to take 
charge of the estate. So faras Ram Ohandra 
and Kala Ohand are concerned they are 
educated persons. Ram Chandra has been 
managing the zemindari for some time— 
they must have been well aware that they 
could have their remedy in the Oourt itself 
or by way of appeal if they thought that 
they were aggrieved by the order. The 
riot on the night of the 15th May was 
obviously notthe work of & moment. They 
had known for some days that the Receiver 
had been appointed by theJudgeand had 
gone to take charge. Obviously, therefore, 
this attack upon the Receiver was thought 
out and planned after due consideration. 
None of them were inexperienced persons— 
Ram Ohandra is aged 44 years and Kala 
^ Ohand is a man of 33 years. Inview of 
ihe serious nature of the offence, we sen- 
tence them to undergo each one year's 
rigorous imprisonment under s. 147, Indian 
Penal Code. No separate sentence is pass- 
edon Ram Ohandra undere, 342, Indian 
Penal Code. With regard to Maniruddin, 
he is apparently a servant acting under 
the influence of the other two. In his case 
we inflict a sentence of six months’ rigorous 
imprisonment unders. 147, Indian Penal 
Code. The accused must surrender to their 
bail to serve out the sentences. 
Gregory, J.—I agree. 
A.N. A. . Reference accepted. 


LAHORE HIGH COURT. 
ORIMINAL APPEAL No. 570 oF 1928, 
July 3, 1928. 

Present:—Mr. Justice Addison. 
SARDARA-—ACOUSRD—AÀPPBLLANT 
versus 
EMPEROR-REsPONDRNT. 

Penal Code (Act XLV of 1860), s, 84—Insanity, 

what amounts to, 
lt is not every kind of frantic humour or some- 
thing unaccountable in a man's actions that points 
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.5 
him ont to be & mad man to be exempted from 
punishment: it must be a man who is totally de- 

rived of his understanding and memory and does not 
now what he is doing, The oircumstance of tha 
accused having acted under an irresistible influence 
to the commission of the offence is no defence if, at the 
time he committed the act, he knew he was doing what 
was wrong. [p. 332, col. 1.] 
Criminal appeal from an order of the 
Additional Sessions Judge, Lyallpur at 
Jhang, dated the 30th March, 1928. 


JUDGMENT.—Sardara, appellant, was 
tried by the Additional Sessions Judge of 
Lyallpur for the murder of his maternal 
uncle Raju onthe morning of the 8th of 
June, 1925. The learned ‘Sessions Judge 
held that he was only guilty of the offence 
of causing grievous hurt with a sharp 
edged weapon under s. 326 of the Indian 
Penal Code and, therefore, convicted him 
under that section, imposing a sentence of 
four years’ rigorous imprisonment. 

It is undoubted that onthe morning in 
question the appellant attacked his mater- 
nal uncle as he lay asleep on his charpoy 
at the well and inflicted serious injuries on 
his neck with a spade. He was caught in 
the act, When, however, the appellant 
came under observation of the Civil Surgeon 
on the 22nd of June, 1925, the date on which 
he was admitted to Jail, it was found that 
he was suffering from melancholia, In con- 
sequence of this he was not tried then but 
was gent to the Mental Hospital, Lahore, 
where he stayed from the 10th of February, 
1926, tothe 25thof July, 1927. On the 
latter daté he was discharged cured. He 
again seems to have set up the plea of in- 
sanity and wassent back to the Mental 
Hospital on the 12th of December, 1927, 
Hs was, however, again discharged from 
it on the 13th of January, 1928, and the 
evidence is that he was perfectly sane 
during the latter period. Itis quite clear 
that he was still sane when he underwent 
his trial, and the only question in this ap- 
peal is whether he was insane on the mor- 
ning of the 8th of June, 1925, i. e., whether 
at that time he was ‘incapable ofknowing the 
natuse of his act, or that he was doing 
what was either wrong or contrary to law 
by reason of unsoundness of mind, If he 
was 80 incapable, tben unders. Stof the 
Indian Penal Code his act would not be an 
offence. 

The evidence asto his condition prior 
to the crime is principally that of interest- 
ed witnesses who cannot be believed. 
There is no goodevidence that He was in- 
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sane before the 8th of June, 1925. The. 


only point in his favour is that no motive 
for the crime has been made out andthat 
hedid not run away. Such facts are noteuffi- 
cient to bring the appellant witbin s. 84 
of the Indian Penal Oode. It is true that, 
since the date in question, he has not 
spoken, but he used to Speak, and there is 
no doubt that he issane now. There may 
have been a motive which has not been 
disclosed. The factthat the appellant is 
a person of weak inhibitions does not make 
him insane. It is not every kind of frantic 
humour orsomething unaccountable in a 
man’s actions that pointe him out to bea 
mad man to be exempted from punishment: 
it must be a man who is totally deprived 
of his understanding and memory and does 
not know what heis doing. The circum- 
stance of the convict having acted under 
an irresistible influence to the commission 
of the offence is no defence if at the time 
he committed the act he knew he was doing 
what was wrong. 

Now, the appellant appears to have been 
fairly normal up to the time that he com- 
mitted the offence, and, though he was 
certainly insane on the 22nd of June, 1925, 
I am unable to hold that he was at the 
time of the offence by reason of unsound- 
ness of mind incapable of knowing the 
nature of his act,or that he was doing 
what was either wrong or contrary to law. 
In these circumstances I maintain the 
conviction and sentence passed upon the 
appellant. I am not concerned,with the 
question whether the offence is not really 
more serious than has been held by the 
Additional Sessions Judge, as there is no 
appeal on behalf of the Orown. 

1 dismiss the appeal. 


R. L. Appeal dismissed. 


PRIVY COUNCIL. 
APPBAL FROM FAB ALLAHABAD HIGH Copa. 
July 2, 1928. 
Present :— Lord Chancellor, 
Viscount Haldane, Lord Atkin, 
Sir John Wallis and Sir Lancelot 
Sanderson. 

KISHAN SINGH—AoccusHp—APPELLANT 
tersus 
EMPEROR—RasPonpDenr. 

' Criminal «Procedure Code ‘Act V of 1898), s. 489, 
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8ub-s, (4)—Penal Code (Act XLV of 1860), ss. 802, 801— 
Acquittal of murder and conviction for culpable 
homicide not amounting to murder—Power of High 
Court, on application for revision, to convert finding 
of acquittal on charge of murder into one of convice 
tion for murder. 


The accused was committed by a Magistrate of the 
First Olass to stand his trial before the Oourt of 
Session on a charge of murder. At the Sessions 
trial, he was not convicted of murder, but was found 
guilty of culpable homicide not amounting to murder 
and was sentenced to a term of imprisonment, 
The Government Advocate, on behalf of the Local 
Government, filed a petition for revision in the 
High Court, with the object of obtaining a con- 
viction of the accused in respect of murder. The 
learned Judges of the High Court accepted the ap- 
plication for revision and directed that the convio- 
tion of the accused should be altered to a convio- 
tion under s, 302, Penal Code, and they sentenced him 
to death : 

Held, (on appeal to the Privy Council :— 


(l) that although the only charge framed against 
the accused was that he had committed an offence 
punishable under s, 302 of the Penal Oode, viz, 
murder, it was legitimate for the Sessions Judge, 
in view of the provisions of s. 238, sub-s (2) of 
the Oriminal Procedure Code, to convict him of the 
minor offence punishable under s, 30}, viz. culpable 
homicide not amounting to murder; |p. 333, col. 2.] 


(2) that though the Sessions Judge did not record 
an express finding of acquittal in respect of the 
charge of murder, the conclusion at which he arrived 
at was tantamount to an acquittal of the accused of 
the charge of murder ; [ibid ] 


(3) that against such acquittal the Local Govern- 
ment could have appealed to the High Court in pur- 
suance of s.417 of the Criminal Procedure Code, 
and not having so appealed, the provisions of s. 439, 
sub-s, (5) became applicable, (p.334, col. 1.] 


(4) that in view of the provision contained in 
8.439, sub-s. (4) of the Criminal Procedure Code 
that nothing in that section shall be deemed to 
authorize a High Oourt to convert a finding of 
acquittal into one of conviction—the learned Judges 
of the High Court, who were desling only with the 
application fer revision, had no jurisdiction (on 
the said application) to convert the Sessions Judge's 
finding of acquittal of the accused on the charge of 
ata into one of conviction for murder; and |p, 335, 
col 1, 


The prohibition in a, 439, sub-s. (4) of the Crimi- 
nal Procedure Code that nothing in the section 
shall be deemed to authorize a High Oourt to 
convert a finding of acquittal into one of conviction 
cannot be construed as referring only to cases 
where the trial has ended in a complete acquittal 
of the accused in respect of all charges or oflences. 
The words of the sub-section are clear and un- 
qualified and apply equally to a case where the 
accused has been acquitted of the charge of 
murder, but convicted of the minor offence of culp- 
fo not amounting to murder. (p. 335, cols. 


een Balli Reddi v. Emperor (1), dissented 
om. 

Emperor v. Sheo Darshan Singh (2) and Emperor v. 
Sivaputraya Durdundaya (3), approved. 
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Appeal by special leave from a judgment 
and order of the High Court, Allahabad 
(Walsh and Kendall, JJ.,) dated the 31st 
October, 1927, which, on an application for 
revision by the Local Government, convict- 
ed the appellant ofan offence punishable 
under s. 302 of the Indian Penal Oode 
(murder) and sentenced him to death. 

Mr. Wallach, for the Appellant. 

Messrs. Dunne, K. C., and K. Brown, for 
the Respondent. 

JUDGMENT. 

Sir Lancelot Sanderson .—By His 
Majesty's Order in Council dated the 22nd 
of March, 1928, special leave to appeal 
against a judgment of the High Oourt of 
Judicature at Allahabad, dated the 31st 
of October, 1927, was granted to the appel- 


Jant. 

On the 18th June, 1927, the appellant, 
Kishan Singh, was charged by a Magistrate 
of the Firat Class as follows :— i 

“That you on or about the 20th day of 
March, 1927, at Bharthwa did commit mur- 
der by intentionally causing the death of 
Kuber Singh and Shoran Singh and there- 
by committed an offence punishable under 
s. 302 of the Indian Penal Code, and with- 
in the cognizance of the Court of Session. 

And I hereby direct that you be tried by 
the said Court on the said charge." 

He was triedon the said charge by the 
Additional Sessions Judge of Aligarh, with 
the aid of four assessors, and on the 3lst 
of July, 1927, the learned Judge delivered 
his judgment. He recited the finding of 
the assessors as follows :— 

“ All the assessors are unanimously of 
the opinion that the accused was guilty 
under s. 304, Indian Penal Code, and in 
their opinion the story about the rath was 
& false one and the accused had shot 
down Kuber Singh as he had seen him co- 
habiting with his own wife. They were 
also of opinion that both Shoran Singh 
and Kuber Singh were shot by Kishan 
Bingh with his gun and the gandasa story 
was a got-up one and the gandasa was never 
used by the accused in order to kill Shoran 
Singh, They were also of the opinion that 
in the struggle which ensued between 
Kishan Singh and Shoran Singh the gun 
went offand shot Shoran Singh.” 

The learned Judge concluded his judg- 
ment by saying: 

“ Agreeing with all the assessors I find 
the accused guilty under s, 304, Indian 
Penal Code, for committing both the said 
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murders. I sentence him to three years’ 
rigorous imprisonment for the murder of 
Kuber Singh unders 301,Indian Penal Code, 
and Isentencehim to five years’ rigorous 
imprisonment forthe murder of Bhoran 
Bingh with hisgun under s. 304, Indian 
Penal Oode, both the sentences to run con- 
currently." 

Although the learned Judge in the abore- 
mentioned part of his judgment spoke of 
the “ murder of Kuber Singh" and “ the 
murder of Shoran Singh,” it is clear that 
the Sentence was passed under s. 304 of the 
Indian Penal Code. That section deals 
with culpable homicide not amounting to 
murder, and it must, therefore, be taken 
for the purposes of this appeal that the 
offence of which the appellant was found 
guilty by the learned Judge was culpable 
homicide not amounting to murder, 

The charge, as already stated, was that 
the appellant had committed an offence 
punishable under s. 302 of the Indian Penal 
Gods, viz., murder, 

t is, however, provided by e. 238 (2 
the Code of Oriminal Prosedare that oo 
a person is charged with an offence and 
facts are proved which reduce it to a minor 
offence, he may be convicted of the minor 
erence, although he is not charged with 
it. 

It waa, therefore, legitimate for the learn- 
ed Judge to convict the appellant of the 
offence punishable under s, 304 of the 
Indian Penal Oode, viz., culpable homicide 
not amounting to murder, although there 
was no charge in respect of that offence 
framed against the appetlant, 

The learned Judge did not record an 
express findingof acquittalin respect of 
the charge of murder, but their Lordships 
are of opinion that the conclusion at which 
the learned Judge arrived amounted to an 
acquittal in respect of that charge. 

The only charge framed against the 8p- 
pellant was one of murder; he certainly 
was not convicted of murder. On the con- 
trary, he was found guilty of culpable 
homicide not amounting to murder, 

The appeal, therefore, must be decided 
upon the assumption that the appellant was 
acquitted ofthe charge of murdér, and 
that he was convicted of the offence punish- 
able under s. 304 of the Indian Penal 
Code. . 

On the 23rd of September, 1927, the 
Government Advocate, on behalf of the 
Local Goyernment, filed an application for 
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revision of the judgment of the learned 
Additional Sessions Judge of Aligarh. 

The grounds of the application were as 
follows :— 

1, That on the evidence the accused 
should have been convicted under s. 307, 
Indian Penal Code. 

2 That the sentence passed on the ac- 
cused is inadequate. 

The application concluded as follows :— 

“Tt ja, therefore, prayed that the convic- 
tion beallowed and the sentence passed on 
the accused be enhanced.” 

The learned Oounsel, who appeared for 
the respondent, argued that the word ''alter- 
ed "should be read instead of the word 
“ allowed," whereas the learned Counsel for 
the appellant suggested that the word ‘‘re- 
vision " should be read instead of the word 
“ conviction.” 

It is not necessary to consider 
this matter further, for their Lord- 
ships are of opinion that, having regard 
to the terms of the first ground, 
there is no doubt but that the main object 
of the application for revision was to obtain 
& conviction of the accused in respect of the 
offence punishable under s. 302 of the 
Indian Penal Oode, viz., murder. 

The application for revision was decided 
by the High Oourt of Judicature at Allah- 
abad on the 31st of October, 1927. 

The learned Judges, having considered 
the evidence, came to the conclusion that 
there had been a miscarriage of justice in 
the trial Court. They accepted, the appli- 
cation and directed that the conviction of 
the appellant, Kishan Singh, should be 
altered to a conviction under s. 302 of the 
Indian Penal Code, and they sentenced him 
to death. 

The main argument on which the learned 
Counsel for the appellant relied was that 
the appellant had been acquitted by the 
trial Judge of the charge of murder, that 
the Local Government had not appealed 
from the acquittal of the appellant in re- 
spect of that charge, as they might have done 
under 8,417 of the Code of Criminal Pro- 
cedure, 1898, that inasmuch as thé Local 
Government had not appealed against the 
paid acquittal, the learned Judges of the 
High Court should not have entertained the 
application for revision at the instance of 
the Local Government, and thatin any event, 
even if it was open to the High Court to 
entertain the application for the pürpose of 
eniiancing the sentence in respect of the 
b 
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offence punishable under s. 304 of the 
Indijan Penal Cade, of which the appellant 
had been convicted, the learned Judges had 
no jurisdiction to convert the finding of 
acquittal on the charge of murder into one 
of conviction, 

As already stated, their Lordships are of 
opinion that the appellant was acquitted 
by the learned Judge who tried the cage, in 
respect of the charge of murder, 

They are further of opinion that the 
Local Government could have appealed to 
the High Court against that acquittal in 
pursuance of the provisions of s. 417 of the 
Oode of Oriminal Procedure. 

Itis clear that the Local Government 
did not appeal against the acquittal. 

The procedure adopted by the Local 
Government was to present an application 
for revision. 

The sections of the Code of Oriminal Pro- 
cedure, which are material to the applica- 
tion for revision, are 435 (1) and 439 (1), (4) 


and (6), 

Section 435 (1) relates to the power to 
call for records of inferior Courts and is as 
follows :— 

* 435. (1) The High Court or any Sessions 
Judge or District Magistrate, or any Sub- 
Divisional Magistrate empowered by the 
Local Government in this behalf, may call 
for and examine the record of any proceed- 
ing before any inferior Oriminal Oourt 
situate within the local limitsof its or his 
jurisdiction for the purpose of satisfying 
itself or himself as to the correctness, legality 
or propriety of any finding, sentence or 
order recorded or passed, and as to the re- 


_gularity of any proceedings of such inferior 


Court, and may, when calling forsuch record, 
direct that the execution of any sentence 
be suspended and, if the accused is in con- 
finement, that he be released on bail or on 
his own bond pending the examination of 
the record.” 

Section 439 relates to the High Court’s 
powers of revision and sub-ss, (1), (4) and 
(5) are as follows :— 

‘439, (1) In the case of any proceedings 
the record of which has been called for by 
itself or whiche has been reported for orders, 
or which otherwise comes to its knewledge, 
the High Court may, in its discretion, exer- 
cise any of the powers conferred on a Oourt 
of Appeal by as. 4 2, 426,427 and 428 or on 
a Court by s. 338, and may enhance the 
sentence; and, when the Judges composing 
the Court of Revision are equally divided 
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in opinion, the ‘case shall be disposed of in 
manner provided by s. 429. 

"(4), Nothing in this section applies to an 
entry made unders 273,or, shall be deemed 
to authorise a High Courtto convert a find- 
ing of acquittal into one of conviction. 

“(5) Where, under this Oode, an appeal 
lies and no appeal is brought, no proceed- 
ings by way of revision shall be entertain- 
ed at the instance of the party who could 
have appealed.” 

Their Lordships are of opinion that in 
view of the provision contained in s. 439, 
Büb-8. 4—that nothing inthat section shall be 
deemed to authorise a High Oourt to con- 
vert a finding of acquittal into one of con- 
viction—the learned Judges of the High 
Court, who were dealing only with the ap- 
plication for revision, had no jurisdiction to 
convert the learned trial Judge's finding 
of acquittal on the charge of murder into 
one of conviction of murder. 

Their Lordships’ attention was drawn to 
a decision of the Madras High Oourt in 
Kambam Balli Reddi v. Emperor (1) in 
which, amongst other matters, it was decid- 
ed thats. 439, sub-s. (4), must be construed 
as referring to cases where the trial has 
ended in a complete acquittal. 

The reason of that decision was that any 
other construction would be inconsistent 
with the power to “alter the finding” given 
to the Court as a Court of Revision by 
virtue of its power to exercise the powers 
conferred on a Court of Appeal by s. 423 (b). 

It should be noted that the facts of the 
cited case are different from the facts of 
the present case, inasmuch as in the Madras 
case the accused had appealed to the High 
Court against their conviction under ss, 147 
and 304 of the Indian Penal Code, and the 
High Court, aaa Court of Revision, had 
given them notice to show cause why they 
should not beconvicted of murder and be 
sentenced for that offence. 

It is not necessary on the present oo- 
casion for their Lordships to express any 
opinion whether the facts of the cited case 
would justify the decision at which the 
learned Judges arrived. Their Lordships, 
however, do think it necdssary to say that 
if the learned Judges of the 
High Oourt of Madras intended to hold 
that the prohibition in s. 439, sub-s. 4, refers 
only to 8 case where the trial has ended in 
a complete acquittal of the accused in re- 


(1) 32 Ind, Cae, 756; 87 M, 110; 15 Or, L, J, 180, 
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spect of all charges or offences, and not to a 
case such as the present, where the accused 
has been acquitted of the charge of murder, 
but convicted of the minor offence of culpa- 
ble homicide not amounting to murder 
their Lordships are unable to agree with 
that part of their decision. The words of 
the sub-section are clear and there can be 
no doubt as to their meaning. There is 
no justification for the qualification which 
the learned Judges in the citedcase attached 
to the sub-section. 

The High Court of Allahabad, in the case 
of Emperor v. Sheo Darshan Singh (2) (de- 
cided in 1922), and the High Oourt of 
Bombay in the case of Emperor v. Siva- 
putraya Durdundaya (8) (decided in S 
dealing with the provisions of s. 439 (4), 
arrived at a conclusion contrary to that of 
the Madras High Court in the case herein- 
before cited. 

The head-note of the Allahabad case is as 
follows: — 

“An accused person was charged with 
both murder and culpable homicide not 
amounting to murder. He was acquitted 
on the former eharge and convicted on the 
latter. On a perusal of the Sessions state- 
ment, notice was sent tothe accused te show 
cause why he should not be convicted of 
murder and punished accordingly: 

. "Held, on return of the notice, that the 
High Oourt had no power, except through 
the medium of an appeal on behalf of the 
Local Government, to convert the acquittal 
into a cenviction.” 

The learned Judges in giving judgment 
said as follows:— e 

“We cannot, however, change the con- 
viction into a conviction for murder. 
Sheodarshan Singh was acquitted by the 
Sessions Judge of the offence of murder 
and we cannot in revision convert a find- 
ing of acquittal into one of conviction, 
The only method by which it would be 
possible to obtain a conviction of murder 
would be by an appeal by the Govern- 
ment against the acquittal.” 

Their Lordships are of opinion that the 
above is a correct statement of the law; it is 
indeed no more than a repetition of the 
provisions of the material sections of the 
Oode of Criminal Procedure. 


he Ind. Cas, 858; 44 A. 382; 20 A.L., J, 190; 23 
Or. L. J. 202; A. I. R. 1922. All. 487. 

(2) B6 Ind. Cas. 478; 48 B. 510; 26 Bom. Tu R. 438 
A. I, R, 1924 Bom, 456; 28 Or, L, J, 820, ° 
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It.was contended further by the learned 
Counsel for the respondent that it was open 
to the High Court to entertain the appli- 
cation for revision at all events so far as it 
was an application that the sentence passed 
upon the appellantin respect of the offence, 
of which he had been convicted, should 
be enhanced ; and he asked their Lord- 
ships to remit the: caseto the High Oourt 
of Allahabad in orderthat the application 
that the sentence in respect of the offence 
under s. 304, Indian Penal Code, should 
be enhanced, might be heard and dis- 
posed of. 

Their Lordships do not express any 
opinion on the facts of this case, or 
upon the decisions arrived at by the two 
Courts in India in respect thereof, or 
upon the adequacy of the sentence passed 
upon the appellant by the learned Judge 
who tried the case, 

In the circumstances of this case, how- 
ever, their Lordships have come to the 
conclusion that it would not be right 
to remit it tothe High Court for further 
consideration solely upon ths question 
whether the sentence in respect of the 
offence, of which the appellant was con- 
victed, should be enhanced. 


Finally, it was urged by the learned 
Counsel on behalf of the respondent that 
even though the learned Judges of the 
High Oourt had mo jurisdietion on the 
application for revision to convert the 
order of acquittal on the charge of murder 
into one of conviction, there had been 
no injustice done to the appellant, for 
the Local Government could have appeal- 
ed to the High Oourt against the ac- 
quittal, that the time for appealing had 
not expired, and that the High Oourt 
upon such appeal would have had before 
it the same materials as were before the 
Court on the application for revision, and 
the appellant could and would have been 
convicted of murder. 


Their Lordships cannot accept that argu- 
ment. ^ e 

They are of opinion that the learned 
Judges of the High Court in converting 
the finding of acquittal of the appellant 
on the charge of murder into one of 
conviction, and in sentencing him to 
death on the ‘application for revision, 
were acting without jurisdiction, and in 
uch -eirenmstanees it is impossible to 
fold that no injustice was done, 
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Their Lordships are of opinion that 
this case comes within the exception to 
the rule stated in the judgment of Lord 
Watson in In re Dillet (4). 

This appeal, therefore, should be allow- 
ed, the judgment and order ofthe High 
Court should be set aside, and the judg- 
ment and order of the learned Additional 
Sessions Judge should be restored, and 
their Lordships will humbly advise His 
Majesty accordingly. 


K. J. R Appeal allowed, 


Solicitor for the Appellant:—Mr. H. S. L. 
Polak, 

Solicitor for the Respondent:—The India 
Office. 


* (4) (1887) 12 A. O. 459 at p. 467; 56 L, T. 615; 32 W. 
R. 81; 16 Gox O, O, 211. 


Note.—The above pronouncement of their Lordships 
on the construction of s 439, subs. (4), Criminal 
Procedure Code, sets at rest the conflict of authorit 
in India. See (inter alia) Emperor v. Shahu, 97 Ind. 
Oas. G11; 27 Or. L.J. 1121; A I R. 1927 Smd 16, 
Kanshi v. Emperor, 94 Ind. Cas. 134; 8 Lah. L. J. 
188; 27 Cr. L. J. 566; A. I. R. 1926 Lah. 361; 27 P.L 
R. 214 and Fazal Khan v. Emperor, 101 Ind. Oas 892; 
8 Lah. 136; 28 Or. L. J. 508; A. I. R. 1927 Lah. 369; 8 
A.LOr.R 149, which are now superseded by the 
Privy Council judgment. The decisions reported as 
Emperor v. Kan Thein, 98 Ind. Cas. 705; 4 R. 140; 5 
Bur. L. J. 80; A. I. R. 1926 Rang. 154; 27 Or. L. J. 
1393 and Inre Subba Chukli, 100 Ind. Cas. 1053; 50 
M. 259; 52 M. L.J. 707; 28 Or. L. J. 397; A. LR. 
1927 Mad. 582;38 M L. T. 379 are in accordance 
with the view taken by the Judicial Committee, — 
[&. J. RJ 
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PRIVY COUNCIL. 
APPEAL FROM THR CaNADASUPxSME COURT. 
July 25, 1927. 

Present :—The Lord Ohancellor, Viscount 
Haldane, Lord Wrenbury, Lord Darling, 
and Lord Warrington of Olyffe. 

Tag ONTARIO JOOKEY OLUB, 
LixiTED—DRFBNDi1NTS— A PPRLLANTS 


versus 
SAMUEL MoBRIDE-—PLAINTIPy — 
! RESPONDENT. 

: Companies Act (VII of 1918), ss. 28, $8—Order 
for rectification of share register in absence of 
transferor—Restrictions on shareholder's right of 
transfer—Validity of such restriction when not un- 
reasonable—Restriction conferring right of pre- 
emption. 

To anaction bya transferee of shares to enforce 
registration, te. for an order on the defendant 
Company toenter his name on the register of 
mamoers, the transferor is a necessary party. An 
order for rectification of the register cannot be made 
in the absence of the transferor, inasmuch as the 
order to put the transferee's name on the register 
is necessarily an order to take the transferors name 
off. [p.337, col. 2.] 

Shares are prima facie transferable, but restric- 
tions may legitimately be placed by the Articles of 
Association upon a shareholder'sright of transfer. 
It may be forthe benefit of the Company that, for 
instance, shares shall not be transferred to rivals 
in the Óompany's trade. A restriction which pre- 
cludes a shareholder altogether from transferring may 
be invalid (as being unreasonable), but a restriction 
which does no more than give a right of pre-emption 
is valid. [p.310, col, 1] f 

Appealby svecial leave froma judgment 
.of the Supreme Court of Canada 


Mesars. Tilley, K. C, and Pritt, K. C., for . 


the Appellants. 

Messrs. H.J. Scott, K. C., and T. Mathew, 
for the Respondent, 

: JUDGMENT. 

Lord Wrenbury.—On the 23rd 
June, 1922, one Chas, Millar executed in 
favour of the respondent, McBride, a trans- 
fer of one share inthe appellant Company, 


the Ontario Jockey Club, Limited. The ` 


.transfer was presented to the Company for 
registration, but registration was refused 
on the ground that the provisions of the 
agreement and by-law presently mentioned 
had not been observed. Thereupon the re- 
spondent, on the 24th November, 1923, 
brought this action to enforce registration, 


The litigation ran its course, and resulted . 


in an order dated the 20th November, 1925, 
andaffirmsd by the Supreme Oourt of 
Canada on the 15th December, 1926, by 
which the Company was ordered toenter 
the name of McBride on the register. This 
is an a by special leave from the judg- 
ment of the Suprema Court, 


ga 
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The transferor Millar is not a party to 
the action. The order underappeal to put 
McBride's name on the register is neces- 
sarily an order to take Millar's name off. 
Apart from the merits of the case their 
Lordships, had they been in favour of the 
respondentin this appeal, would have 
found difficulty in affirming an order for 
rectification madein an action to which 
the transferor was not a party. But inas- 
much asupon themerits they think that 
the order cannot be substained, they have 
no difficulty in dealing with the case 
inthe absence of the transferor. They, 
therefore, proceed to deal with the case upon 
the merits, ] 
The appellant Company was incorporated 
on the 29th April, 1831, by Letters Patent 
issued under the then existing Ontario 
Oompany's Act, R. 8. O, 1877, Oh. 150, with 
a capital of $20,000, divided into 200 shares 
of $100 each. On the' 28th June, 1909, 
Oharles Millar was the registered holderof 
one share. 
- In 1810, before the increase of the shares 
from $100 each to $1,000 each and before 
the issue of the new shares presently men- 
tioned, he obtained a second share. On 
the lUth November, 1910, the Committee of 
the Company passed and on the 30th 


“November, 1910, the Company ratified a by- 


law in the following terms:— 
By-Law No. 37 :— 
: 1. Save as hereinafter provided, no shares 
or interest inthe Olub shall at any time 
be transferred to any person notalready a 


- shareholder, until the Olub has had an 


opportunity to finda purchaser for such 
share or interest as hereinafter provided. 
2, Any shareholder desiring to sell hia 
share,or shares, or any portion thereof, 
shall give notice in writingto the Olub 
that he desires to sell and transfer the same, 
and such notice shall constitute the Club 


‘such shareholder's agent for the sale of 


such share or shares to any purchaser at a 
price to be ascertained as hereinafter pro- 
vided or at any lower price that ‘may be 
a by the ‘shareholder desiring to 
sell, F 

3. That if the Olub shall within the 
space of thiry days after such notice find 
a purchaser desiring to purchase such 
share or shares and shall give notice there- 
of to the person desiring to sell, he shall 


- be bound at such time within ten daya 


thereafter asthe Club sball appoint upon 


: payment ofthe price named or to be Asa 


$38 
certained as hereinafter provided to 
transfer such share or shares to such pur- 
chaser. 

4. Thatifin any case theselling ehare- 
holder after becoming bound as aforesaid 
makes default in transferring such share 
er shares,the Olub may receive the pur- 
chase money and shall thereupon cause 
the name of the purchaser to be entered 
upon the register as the holder of such share 
or shares, and shall hold the purchase 

money in trust for the selling shareholder, 
his executors, administrators or assignees 
and the receipt ofthe Olub for the purchase 
moneyshall bea good discharge to the 
purchaser, and he shall not be bound to 
see tothe application thereof and after 
the name ofthe purchaser shall have been 
entered in the register in purported ex- 
ercise of the aforesaid power the validity 
of the transfer entry or the proceedings 
shall not be questioned by any person and 
the [purchaser shall be deemed and 
taken to be the owner of the saidshare or 
Bares. 

5. That subject to the next succeeding 
paragraph the price to be paid by the pur- 
chaser,1f no less price is fixed by the 
seller, shall be the par value of such share 
or snares plus the proportionate part of un- 

. divided profits, shown by the Annual 
Balance Sheet of the Olub next prior to 
the giving ofsuch notice,—Provided that 
if instead of there being undivided profits 
such balance sheet shows an impairment of 
capital of the said Olub ther the pro- 
ortionate part of such impairment shall 

e deducted from the par value of such 

‘share or shares in ascertaining the said 

Tice. 

6. Notwithstanding anything contained 
in the foregoing provisions no shareholder 
shallgell and transfer any share or shares 
to any person not a shareholder fora price 
less than the amount to be ascertained as 

. above until the Olub shall first have been 
given an opportunity for five daysto find 
a purchaser for such share or shares at such 
lower prica. . 

At thatdate (the 10th November, 1910), 
the Ontario Act of the 20th April, 1907, 
wasin force. Section 48 of that Actiein the 

- following terms :— 

“45, The shares of the Company shall be 

. deemed personal estate and shall be trans- 
ferable on the books of the Company, in 
such manner and subject to such condi- 
tions and restrictions as by this Act, the 
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Special Act, the Letters Patent or by 
laws of the Company may be prescribed 

and s. 87 (a) is in the following te1ms:— 

“87. The Directors may, from time to time, 
make by-laws not contrary to law, 
orto the Letters Patent of the Company, 
or to this Act, to regulate: (a) 
The allotment of shares; the making 
of calls thereon; the payment thereof; the 
issue and registration of certificates of shares; 
the forfeiture of shares for non-payment, 
the disposal of forfeited stock and of the 
proceeds thereof; the transfer of shares... 
By-Law; 37 was made when these statutory, 
provisions were in force. : 

On the 14th November, 1910, Supplement- 
ary Letters Patent were issued increasing 
the Company's capital to $200,000 in 2UU 
shares of $1,000 each, and the Supple- 
mentary Letters Patent provided that the 
new stock should be issued to the exising 
shareholders share for share, “and the 
amount paid by each shareholder on his 
present shares shall be applied on account 
of the new shares of such increased 
amount.” 


When these Supplementary Letters 
Patent were issued, Chas. Millar received 
a certificate for two shares, each of $1,000 
in place of his original two shares of 
$100 each, and without making any fur- 
ther payment upon them The only pay- 
ment he had made was $300n each of the 
two original shares of $100. The balance of 
$70 was paid up asa "stock dividend” on 
esch of the two shares. 

On the 18th December, 1910, after the 
issue of these Supplementary Letters Patent, 
Chas. Millar, upon signing the agreement 
next set forth received a Certificate No. 37, 
for two shares of $1,000 each in place of 
his two shares of $100 each. 

The agreement was in 
terms: — 

“T hereby acknowledge the receipt of 
Certificate No. 37 for two shares of 
the Oapital Stock of the Oatario Jockey 
Olub,and I hereby agree to accept the 
said shares. subject to the conditions con- 
tained in By-Law No. 37 of the Club, 
passed on the 24th November, 1910; 
which require that before any share 
holder can transfer a share to any 
person not already a shareholderof the 
Olub, notice shall first be given to the 
Club of the desire of such shareholder 
to sell his share orshares and the Olub 


the following 
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shall have the right to sell thesame toa 
purchaser at a price to be ascertained 
according to the provisions of said by-law, 
or at any less price that may be fixed by the 


seller.” 
(Signed) Chas. Millar. 

There is no dispute that the by-law here 
stated to have been passed on the 24th 
November, 1910, is the above by-law 
passed on the 10th November, 1910, and 
ratified on the 30th November, 1910. 

Upon the certificate which Millar received 
was printed a copy of this agreement and 
also a footnote (hereinafter called for con- 
venience the restrictive footnote) in the 
following terms:— 

“The shares of the Oapital Stock of the 
Ontario Jockey Olub represented by this 
certificate are subject to the provisions of 
By-Law No. 37, of the Ontario Jockey 


Olub, passed on the 24th November 
1910; which require that before any 
Shareholder: can transfer a share to 


any person not already a shareholder of 
the Olub, notice shall first be given to the 
Olub of the desire of such shareholder to 
Bell his share or shares, and the Olub 
shall have the right to sell the same to a 
purchaser at a price to be ascertained 
according to the provisions of said by-law. 
or at any less price that may be fixed by 
the seller.” 

Similar agreements were signed and 
similar certificates issued to every holder of 
shares in the Oompany, 

By the Ontario Act, 1912, the above 
section of the Act of 1907 was replaced by 
a section as follows: — 

"51.—(1) The shares of the Company shall 
be deemed personal estate and shall be 
transferable on the books of the Company, 
in such manner and subject to such 
conditions and restrictions as by this Act, 
the Special Act, the Letters Patent, Sup- 
plementary Letters Patent or by-laws of 
the Company may be prescribed. 

(2) Subject to s. 56, no by-law shall be 
passed which in any way restricts the 
right ofa holder of paid up shares to 
transfer the same, but nothing in this 
section shall prevent the regulation of the 
mode of transfer thereof. New.” 


Saction 55 is a section dealing with the, 


case of & shareholder who isindebted to the 
Company. It is for the present purpose not 
material, 

By further Supnlementary Letters Patent 
dated the 14th November, 1916, the capital 
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of the Company was increased to $600,002 
by the creation of 400 new shares of 
$1,000 each, and under these Letters 
Patent two of these new shares were issued 
to every shareholder for every share then 
held. Ohas Millar consequently became 
the holder of two shares with the addition 
of four shares, making six shares in all, 
The shares inthe Company were never 
identified by number or otherwise. 

All the shareholders on the register at the 
date of the first Supplementary Letters 
Patent signed an agreementin the terms 
above set forth, and received certificates 
with the restrictive footnote printed upon 
them. They were not required to sign 
again when they acquired the additional 
shares under the second Supplementary 
Letters Patent. Every certificate, however, 
for shares in the Oompany which isin 
issue has printed uponit the footnote set 
out andcalled the restrictive footnote, 

it was in this state offacts that the 
transfer of the 23rd June, 1922, was made 
by Ohas. Millar to the respondent 
McBride. 

Upon these facts the first question 
which presents itself is this:—On the 23rd 
June, 1922, could Ohas, Millar execute in 
favour of MeBride, who was not already 
a shareholder, the transfer of s share, tender 
insupport ofthe transfer the certificate: 
which he held for six shares bearing 
upon its face the restrictive footnote, and 
call upon the Company to register the 
transfer, notwithstanding the agreement 
which he had signed on the 8th December, 
1910? An argument has been advanced. 
that there wasno eonsideration for that 
agreement. Their Lordships do not agree. 
It was aterm of thearrangement under 
which the shares were issued under the Sup- 
plementary Letters Patent of 1910 that 
the receipt and agreement which Millar 
signed on the 18th December, 1910, should 
be signed by Millar and by all other 
shareholders, and it was so signed. The 
issue of those shares was valuable con- 
sideration passidg to the allottees, in ex« 
change for which they gave their signatures, 
Whether By-Law No. 37 was or was hot 
binding as a by law, it was competent 
to the shareholder to bind himeelf to the 
restriction expressed in it, and by signing 
the agreement he became, and by virtue of 
their signatures given on receiving the 
additional shares every shareholder became, 
bound by that restriction. Ti was urged, 


‘B40 
however, that even if this is so as re- 
gards the two shares the same proposi- 
tion isnot true of the other four shares 
afterwards issued to Millar. It is true 
thatthe agreement was not signed again 
on the issue of the four shares, but the 
restrictive footnote was printed on the 
certificate for the six shares which was 
substituted forthe certificate for the four 
shares, and the allottee received the certi- 
ficate for the six shares as being a certi- 
ficate of a body of sixshares all of which 


"were alike issued and accepted upon the 


terms on which the two shares were origi- 
nally issued. 

That restrictions may be placed upon a 
‘shareholder's right of transfer of his shares 
cannot be questioned. The cases are 
numerous in which such restrictions have 
been upheld. Shares are prima facie 
transferable. But there is no law which 


, precludes the shareholders from contract- 


ing for value that they shall each submit , 


to any reasonable restriction which they 
choose to agree to. It may be for ike 
benefit of the Company that, for instance, 


' shares shall not be transferred. to rivals 


' note, W&B 


. jn the Company's trade, A restriction which 


precludes a shareholder altogether from 
transferring may be invalid, but a restric- 
‘tion which does no more than give a right 
of preemption is valid, The restriction 
jn the present case is of that kind. For 
these reasons their Lordships are of opinion 
that when the transfer, accompanied by 
the certificate bearing the restrigtive foot- 
tendered for registration the 
Company'was entit]ed to refuse to register. 
Under these circumstances itis unneces- 
sary to express any opinion upon some 
interesting points of law which in the 
absence of this agreement it would have 


' been necessary to decide. It is unnecessary 


40 determine whether the Ontario Statute 
of 1912 is retrospective so as to invalidate 


. a by-law valid underthe Statute of 1807. 
. It is unnecessary to determine whether the 


E Mpi 


Le 


affirmative and operative word “restrictions 
in both the Act of 1907 and that of 1v12 
is curtailed by the administrative wotd “‘re- 
gulate” in each of those Acts. It is unneces- 
sary to decide whetber if there had been no 
agreemént theby-law as a by-law would have 


' been binding. lt is unnecessary to consider 


whether the decision of this Board in Canada 
National Fire Insurance Co. v. Hutchings (1) 


1) (1918) A. O, 451; SALA, P, O, 106; 118]L, T. 484; 
WU, RIL (0 HM 
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extends beyond the case of an un- 
restricted power to disapprove transfers. 
It is unnecessary to call in aid the decision 
in Lord Strathcona Steamship Co. v. 
Dominion Coal Co. (2) upon which Idington, 
J., relied as being in his opinion conclu- 
sive against the transferee. That case bas, 
in fact, in their Lordships’ judgment, 
little, if any, bearing upon this case. The 
question there was whether the purchaser 
who had got the slip was bound by ithe 
restriction as one attaching to the slip. 
The question here is whether the trans- 
feree who has not got the share, is by the 
restriction prevented from getting it. The 
present case falls to be decided on the 
round that by the agreement of the trans- 
eror and of every other shareholder in 
this Company, the shares in this Company 
are transferable only subject to the right 
of preemption expressedin the language 
found in By-Law No. 37. 

Their Lordships will humbly advise 
His Majesty that this appeal should be 
allowed and the action dismissed with 
costs before this Board and below. 

K.J. R, Appeal allowed. 

Solicitors for the Appellants:—Messrs. 
Blake & Redden, 

Solicitors for the Respondents:—Messers, 
Charles, Russell & Co. 

(2) (1926) A. O. 108; 85 L. J. P. O. 71; 1384 L. T. 227; 


$1 Com. Oas. 80; 16 Asp. M. O. 585; 42 T. L, R. 86; 
23 LL L. Rep.143. 


CALCUTTA HIGH COURT. 
APPHAL FROM APPSLLaTE DRORBA No, 704 
or 1925. 

August 17, 1927. 
Present:—Bir George Claus Rankin, KT., 
Ohief Justice, and Mr. Justice Mitter. 
JAYNALABEDIN AND OTHEk8S—DREFENDANTS 

—APPHLLANTS | 


= versus - 
HYDERALI KHAN .PANI—PLAINTIEF 
1 GN NN 

Registration Act (XVI of 1908), 8.17, cl. (1) (d).— 
Compromise deed g okeh darpatnidar gnes up 
portion of property and gets rent reduced, uhether 
compulsortly registrable—Transjer of Properly Aet 
IV of 1882), s.52—Lia pendens, applicability of, to 
alienation pendingsuit for rent—Surt for rent, nature 


A deed of compromise between a patnidar and & 
darpatnidar under which the darpainidar — relin- 
uishes his claims in one of the demised mouzas and 
the rent payable by the darpatnidar is accordingly 
reduced does not operate as a fresh lease so 88 to 
attract the operation of s. 17, cl. (1) (d) of the kegistra- 
tion Act and make the registration of the dered 
compulsory, [Pp 942, col, 1.] 
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The doctrine of lis pendens does not apply to an 
&lienstion made pending a suit for rent inasmuch 
As a suit for rent is primarily a suit for money 
although rent is a first charge on the property, and 
is not a suit in which ‘any right to immoveable 
property is directly and specifically in question’ within 
the msaning of 8. 32 ofthe Transfer of Property Aot. 
[p. 342, col. 2.] 

It is of the essence of the rule of lis pendens that, 
in order to obtain the protection of the rule, the 
property must be direotly and specifically in question 
in the suit. [ibid], 
ia v. Sabine (3), and other cases referred 


Appeal against a decree of the 
Subordinate Judge, Mymensingh, dated 
the llth December, 1924, affirming that of 
the Munsif, Second Court, Tangail, dated 
the 28th February, 1923. 


Moulvi Nuruddin Ahmed (with him 
Syed Nausher Ali), for the Appellants. 

Babu Surendra Nath Guha, for the Re- 
Bpondent. 


JUDGMENT. 

Mitter, J.—This is an appeal from a 
decree of the Subordinate Judge of My- 
mensingh, dated the llth December, 1924, 
which affirmed a decision of the Munsif 
dos WAHAN dated the 28th of February, 

3. 


The suit in which this appeal arisas 
was commenced by the plaintiff for re- 
covery of arrears of rents and ceases, 
togather with damages for the yeara 
1327 and 1328 B 8, from the defendants, 
who are three in number, at the rate 
of Rs, 1358 per year. The  plaint- 
iff alleges that defendant No. 1 was the 
original holder of the darpatni, to which 
the suit relates, and the defendants Nos. 
2 and 3 are transferees from defendant 
No. 1 of the darpatni interest and they 
have consequently been impleaded in the 
suit. 
` The defence of the defendants, who 
filed separate written statements, is sub- 
Btantially this :— 

That plaintiff is not entitled to recover 
any rent, as the defendants have been 
kept out of possession of two mouzas 
Haria and Gajaria, comprised in the 
darpatni and that the rat@at which the 
rent has been claimed cannot be recover- 
ed, as the solenama, on the basis of 
which this rent was adjusted, was invalid 
&nd inoperative. 

In order to understand the points raised 
before the lower Courte, which have been 
repeated before this Oourt, it is necessary 
to set forth briefly the following material 
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facts: The plaintiff executed a darpatnz 
patta (Ex. B) in respect of six moueas 
mentioned in the plaint and Mouza Haria 
by which the rent stipulated to be paid 
was Rs. 165 per year. Oa the l4th of 
Aghrahayan, 1310 B S. (1903), the terms 
of the lease were modified by another 
registered deed of agreement (Ex. 4), by 
which the annual jama was raised from 
Rs. 165 to Rs. 188» per year, 
Subsequant to this deed of agreement, 
the Oourt of Wards took charge of the 
plaintiff's estate and brought a rent suit 
against defendant No. 1 in the Oourt 
of the Subordinate Judge of Mymensingh 
for rents for the years 1321-1326 B. 8. 
The suit was ultimately compromised and 
& decree was passed embodying the terms 
of the compromise. Neither the petition 
of compromise nor the decree embodying 
the compromise has been placed before 
us and we are left to gather the terms 
of the compromise from the following 
statement regarding its contents in the 
Munsifs judgment. and 
on the strength of this solenama the 
defendant relinquished all claims in Mouza 
Haris, the plaintiff admitted defendant's 
right and possession in Gajaria mouza 
and rent payable by the defendant 
was accordingly reduced to Rs, 1358 
and, in consideration of the defendant's 
relinquishing his claim in Haria mouza, 
the plaintiff relinquished his rents for 
the period he claimed in that rent suit. 
Basides these stipulations, the defendant 
affirmed the genuineness of the dead ef 
agreement Ex, B." is solenama was 
embodied in the decree and the suit 
was dismissed accordingly (vide Exs. 5 
and 9). 

It is to benoted here that defendants 
Nos, 2 and 3 were no parties to the 
solenama, although the plaintiff was ia- 
formed of the purchase by defendants 
Nos. 2 and 3 from defendant No, lof the 
darpatni in question, as the landlord's 
fee was deposited. The purchase of de- 
fendartts Nos. 2 and 3 was alfeged to have 
been made for a valuable consideration 
of Rs. 1,000 and was in the nature of 
a hiba-bil ewae and was made four or 
five months before the compromise de- 
cree and during the pendency of the rent 
suit in which the compromrse was made, 
The plaintiff has instituted the present 
rent suit on the basis of the compromise 
decree. The case made in the Oourts 


$49 


below by the defendants is, (i) that the 
solenama cannot be admitted in evidence, 
as it was not registered and this not- 
withstanding its being embodied in the 
decree as the compromise (solenama) had 
the effect of creating a new darpatni 
with new terms and that consequently 
it required registration, having regard 
to the provisions of s. 17, cl. (1) (d) of 
the Registration Act, and (ii) that the 
defendants Nos. 2and 3 are not bound 
by the compromise, as they were no 
parties to the said compromise decree. 
The Munsif held that the effect of the 
compromise (solenama) was not to create 
& new lease, but only to makea certain 
variation inthe old rental and in certain 
other incidents of the tenancy and as 
such it did not require registration, havin 

regard to the provisions of s. 17, cla. (2 
(4) and (vi) of the Registration Act. The 
Munsif further held that the transfer in 
favour of defendants Nos.2 and 8, which 
are evidenced by two deeds (Exs. A and A- 
1), are affected by the doctrine of lis pen- 
dens as embodied in s. 52 of the Trans- 
fer of Property Act and defendants Nos, 
2 and 3 took the property subject to 
the result of the previous rent suit 
which ended in the compromise decree, 
The Munsif accordingly decreed the snit 
of the plaintiff and directed that defendant 
No. 1 be liable for rents, cesses, damage 
and proportionate rents up to the end 
of Pous 1327 and that he should be 
absolved from liability from the date 
of hiba, which is 20th of Pous,1327 B. 5, 
and that defendants Nos. 2 and 3 
be liable for rents from beginning of 
Magh, 1327 B.S. 

An appeal was taken by the defend- 
ants to the Court of the Subordinate Judge, 
who affirmed the decision of the Munsif. 

In second appeal, the same two objec- 
tions which were taken in the Courts below 
have been repeated before us by the learned 
Vakil for the defendaats, now appellants, 

7 With regard to the first objection, it is 
sufficient to state that the effect of the sole- 
nama in the previous rent suit has been 
not to qreate a fresh lease so as to attract 
the operation of s. 17, cL (1) (d) of the 
Registration Act and make registration 
ofthe solenama compulsory. All that was 
done was that’ Mouza Haria was exeluded 
from the darpatni and a separate jama of 
Rs.°52 and odd fixed for the mouza was 


deducted from the entire rent of the 
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darpatni and'the present rental was fixed 
as being the sum total of the rents of the 
different mouzas. There might bave been a 
variation ofrent of the original lesee by 
the solenama, which, in order to be effective, 
would have required registration, but 
for the provisions ofs. 17, cls. (i) and 
(vi) of the Registration Act. There is. 
therefore, no substance in -this objection of 
the defendants, which must be overruled, 

The second objection raised is one of 
substance and: must prevail It has been 
contended that the Courts below are in 
error in holding that the transfers in favour 
of defendants Nos. 2 and 3 are affected by 
the doctrine of lis pendens. The argument 
is that s. 52 of the Transfer of Property 
Act cannot apply, as the suit was a rent 
suit and was not a suit in which “any 
right to immoveable property was directly 
and specifically in question” within the 
meaning of the said section. A suit for 
rent is primarily a suit for money and, 
although rent is a firat charge on the 
property, no charge is created until in 
any event before decree For it has been 
pointed out inthe case of Basant Kumar 
Bose v. Khulna Loan Company (1), that “the 
rent payable bya patnidar to his zemindar 
which has been transformed into a judg- 
ment-debt, is a first charge on the tenure.” 
The same rule applies with regard to the 
rent payable by the darpatnidar to the 
patnidar. Itis open tothe holder of the 
rent decree to proceed if he likes against 
properties of the lessee other than the 
leasehold property. It is of the essence of 
the rule of lis pendens that in order to 
obtain the protection of the rule, the 
property must be directly and specifically in 
question in the suit In the provisions rent 
suit there was no question of any title tothe 
properties transferred. All that was said 
was that the defendant No.1 had not been 
given possession of some mougas of the 
tenure and, therefore, was entitled to entire 
auspension of rent. 

In the case of Faiyaz Husain Khanv. 
Prag Narain (2) the Judicial Committee of 
the Privy Oofneil made the following 
observations with regard tothe doctrine of 
lis pendens as enunciated in s 52 of the 
Transfer of Property Act. “The doctrine 


D 26 Ind. Oas. 197; 19 O. W.N. 1001; 20 O. L. 


"(2) 29 A. 339 at p. 345; 34 T. A. 102; 11 O. W. N. 561; 
4 A. L. J. 344; 5O L. J. 563; 17 M. L J. 203; 9 Bom, 
L. R. 656; 2 M. L. T. 191; 100, 0.314 (P. 0.) - 
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of lis pendens with which s. 52 of the Act 
of 1882 is concerned, is not, as Turner, L. J., 
observed in Bellamy v. Sabine (3) ‘founded 
upon any of the peculiar tenets of a Court 
of Equity as to implied or constructive 
notice. It is.,.a doctrine common to the 
Courts both of law and of equity, and 
resta......... upon this foundation, that it 
would plainly be impossible that any 
action or suit could be brought to a success- 
ful termination if alienations pendente lite 
were permitted to prevail’, The correct 
mode of stating the doctrine, as Oranworth, 
L. O., observed in the same case, is that 
‘pendente lite neither party to the litigation 
can alienate the property in dispute so as to 
affect his opponent." 

It will appear clear from the above 
observations that alienations of the property 
in dispute were not affected by the doctrine 
of lis pendens. In the rent suit, there was 
no dispute with regard to the title to the 
darpatni as between plaintiff and defend- 
ant. There was allegation by the defendants 
of dispossession by the plaintiff from some 
darpatni mouzas. 'The rent suit wasnot a 
guit to establish the title, but was a suit 
to recover a debt. Neither did the defence 
raise any question of the title of the plaintiff 
to the superior interest in the disputed 
darpatni, so that, by the pleadings in the 
rent suit, title of the plaintiff in such sup- 
erior interest was not drawn into contro- 
veray, nor was there any dispute with regard 
to the title to the darpatni interest which 
was alleged t» have been transferred by the 
hibas in favour of defendants Nos. 2 and 3, 
but the allegation only was that defendant 
No. l had not been putin possession of all 
the mouzas covered by the darpatni. 

To make a lis pendens notice to a purchaser 
of an estate, the question, in the action 
must relate specifically to the estate and not 
merely to the money secured on it. See 
White and Tudor’s Leading Oases on 
Equity, 5th Edition, Vol. II, pages 75 and 
70. i 
In the case of Ex parte Thornton, Inre 
Barned's Banking Co. (4) Lord Justice 
Oairnssaid: “Then the lis pendens being a 
technical expression well known, it seems 
to me to be perfectly clear thatit always 
implied a claim of right, oraclaim to 
charge some specific property” 

(3) (1857) 1 De. G. & 566; 44 B. 812; 28 L. J. 
gh rai; 3 Jur. (N. &) 913; 6 W. R. 1; 118 R. R. 
2 


2 
. (4) (1887) 2 Ob. A. 171 at p. 178; 36 L. J. Oh. 190; 15 
L. T. 523; 15 W. R. 292. 
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A suit for rent can hardly be regarded a8. 
a claim to charge specific property. In my 
opinion, the transfers in favour of defend- 
ants Nos, 2and 3arenot affected by thg. 
doctrine of lis pendens as embodied in s. 52, 
of the Transfer of Property Act. In citing 
the English cases, I am not unmindful of 
the observations of the Judicial Committee 
of the Privy Council in Norendra Nath 
Sircar v. Kamalabasini Dasi (5) where 
their Lordships quoted" with approbation 
the remarks of Lord Herschellin Bank of 
England v. Vagliano (6) that “the proper 
course is in the first instance to examine the 
language of the Statute and to ask what is 
its natural meaning  uninfluenced by any 
considerations derived from the previous 
state of the law "Ee ru 
uta . The purpose of such a Statute 
surely was that on any point specifically 
dealt with by it the law should be 
ascertained by interpreting the language 
used instead of, as before, roaming over & 
vast number of authorities in order to 
discover what the law was, extractingit by 
a minute critical examination of the prior 
decisions.” 

But I feel myself justified in referring to 
the English casea for the purpose of show- 
ing thatnot only 8.520! the Transfer of 
Property Act does not apply to the facts of 
the present case, but that also the 
general doctrine of lis pendens does not 
apply to the facts thereof. It also seems to 
me that jt was assumed in the Privy Oouncil 
case of Faiyaz Husain Khan v. Prag 
Narain (2),.to which I,have already referred, 
that the rule of lis pendens obtaining in 
England is the same as the rule embodied 
in s.52 of the Transferof Property Act. 
The appeal must succeed on this ground. 

The reault is that the decrees of the lower 
Appellate Court as against defendants 
Nos. 2 and 3 are set aside and the case is 
remitted to the Courtof Appealin order 
that the Court may try the question, on the 
evidence already taken, as to - whether there 
has been such dispossession ofthe defend- 
ants from the lands of the darpatni by the 
plaintiff as to entitle the defendants Nos. 2 
and 3 to claim suspension of rent or pro- 
portionate abatement thereof, and to retry 


(5) 23 O 583; 23 I. A. 18; 6 Sar. P. O. J. 667; 6 M. L. 
J. 71: 12 Ind. Dec. (X 8.) 374 (P. 4O.). 
(6) (1891) A. O. 107; 80 L. J.Q. B. 145; 64 I. TT. 353; 


. 39 W. R. 657; 55 J. P. 678, 
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the appeal in the light of the above 
observations, 

The deeree against defendant No, 1 for 
rent up to Pous 1327 B. 8. will stand. The 
appellants are entitled to costs here and in 
the Courts below against the plaintiff. 

Rankin, C. J.—I agree. 
AN A, Decree modified, 
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LAHORE HIGH COURT. 

Sroonp Oivin ApPRAL No. 1686 or 1923. 

April 23, 1928. . 
Present :—Sir Shadi Lal, KT., Ohief 
Justice, and Mr. Justice Johnstone. 
NAQASH MUHAMMAD- PLAINTIFF 

—APPELLANT : 

versus 

FATEH MUHAMMAD Son AND 

[LecaL REPRESENTATIVE or JAMUN 
AND OTUERS—DEFENDANTS— 
RESPONDENTS. 

Minor—Rescision of contract on ground of minority 
—kHstoppel— Benefit under contract, return of. 

A minor isnot estopped from pleading his own 
minority with a view toavoid a contract, but if he 
elests to do.so, he may be required to return the 
benefit he has received under the contract. 

Khan Gul v. Lakha Singh (1), followed. ` 


Second appeal from a decree of the 
District Judge, Jullundur, dated the 6th 
April, 1923, reversing that of the Subordi- 
nate Judge, First Olass, Jullundar, dated 
the 20th February, 1922. 

Sheikh Niaz Muhammad, for the Appel- 


lant. 
Lala Sardha Ram, R. 8., for the Respond- 


ents. 
JUDGMENT. 

Johnstone, J.—On the 6th of April, 
1920, the plaintiff Naqash Muhammad 
sold a parcel of land to the defendant 
Jamun for Rs. 4,220. A year later he 
sued the defendant for possession of the 
same land on the allegation that he was 
a minor at the.time of the sale and ,had 
been tricked into the selling of the land 
by a conspiracy between the defendant 
and a person named Nizam-ud Din. It 
was held by the trial Judge and by the 
lower Appellate Court that the plaintiff 
was aminor on the 6th of April, 1920. 

The other question which arose from 
the pleadings was whether the plaintiff 
was estopped, in view of his own mis- 
representations as to his age, from raising 
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the plea of minority, The first Court: 
held that he was not estopped and decreed 
the claim; the second Couit held that 
the plaintiff was estopped, and*dismiseed’ 
the suit. The second Court held too, that’ 
the plaintiff was guilty of deliberate mis- 
representation as to his age and by that 
finding on fact this Oourt is bound. - 

The question of estoppel in such cases 
has been recently decided by a Fall 
Bench of this Court in Khan Gul v. Lakha 
Singh (1). It has there been ruled that 
a minor in such circumstances as the 
present is not estopped from pleading his 
own minority. The decision further lays 
down that the minor may, in equity, be, 
required to return the benefit he has 
received by making a false representation 
as to his age. 

It remains to apply the foregoing prin- 
ciples to the case before us. That the 
plaintiff received the sum of Rs, 3,540 
in cash before the Sub-Registrar and’ 
Rs. 80 for expenses incurred in the trans- 
action of sale is well-established. The 
balance is Rs. 660. This-sum was said 
to be due to Nizam-ud-Din on two bonds. 
The first Oourt held that the item was 
fictitious, but the lower Appellate Court 
came toa contrary finding, 1t is certain that 
the plaintiff asked the defendant to pay 
Rs. 60) to Nizam-ud-Din and there is 
evidence that the defendant did pay that 
sum to Nizam-ud-Din at the plaintiff's re- 
quest, Nizamud-Din himself admitted 
the receipt of that amount. In these 
circumstances the question whether the 
plaintiff had actually received the money 
from Nizam-ud-Din is one with which we 
have noconcern. There was full consider- 
ation for the sale. 3 
' In accordance with the above mentioned 
decision of the Full Bench I would accept 
the appeal, modify the decree of the 
learned District Judge and grant the 
plaintiff a decree tothe following effect, 
namely, that he will be entitled to re- 
cover possession ef the land in suit on 
payment of Rs 4,220, The costs in this 
Court will be borne by the parties. 

Shadi Lal, C. J.—I concur. 

X. L. Decree modifie. 

(1) 111 Ind, Oan. 175; A I. R. 1928 Lah. 609. 
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PRIVY COUNOIL. 
APPAAL FROM Taw OaLoorra Hien Court. 
June 12, 1928. 
Present:— Viscount Sumner, Sir John 
Wallis and Sir Lancelot Sanderson. . 
Rajah BEJOY SINGH DUDHORIA— 
PLAINTIFF—APPELLANT 


versus 
SURENDRA NARAYAN SINGH 

AND OTHR&8— DBFEND«NTS—RESPONDENTS, 

Patni lease—Lease of zemindari ‘including all 
interests therein'—Lessee'8 right to swb-soil—Construc- 
tion of lease—Excavations for making bricks—Injunc- 
tton, 

Held, upon the true construction of the patni 
kabuliyat in suit, that the lessee under the patni 
taluk lease had no right to excavate the soil for 
the purpose of making bricks and thereby to cause 
substantial damage to the lands leased, and that the 
palan (the zemindar) was competent to sue for an 

junction to restrain such user. To: 348, col. 2] 

The expression ‘including all interests therein' in 
& patni lease does not show that it was intended to 
grant a lease not only of the surface of the land but 
also of the sub soil, [p. 348, col. 1.] 

Sashi Bhushan Misra v. Jyoti Prashad Singh Deo 

(1), Satya Niranjan Chakravarti v. Ram Lal Kaviraj 
(2), Abhiram Goswami v. Shyama Charan Nandi (3 
and Girdhari Singh v. Megh Lal Pandey (4), referre 
to. 
‘A man who, being the owner of land, grants a 
lease in perpetuity, carves a subordinate interest 
‘out of hia own and does not annihilate his interest. 
[p. 347, col. 2.] 
" The essential characteristic of a leaseis that the 
subject 18 one which is occupied and enjoyed and 
the corpus of which does not in the nature of 
things and by reason of the user disappear. [p 318, 
col 1.1. 

Surendra Narayan Singh v. Rajah Bejoy Singh 
Dudhoria, 89 Ind. Cas. 785, reversed. 

Appeal from a judgment and decree 
of the High Court, Calcutta (Walmsley and 
Ohakravarti, JJ.), dated the 26th February, 
1923, and reported a5$89 Ind. Oas. 785, revers- 
ing &. judgment and decree of the Sub- 
ordinate Judge of Murshidabad, dated the 


31st July, 1922. 

Messrs. Dunne, K. C., and Raikes, for the 
Appellant. 

Messrs. De Gruyther, K. C., and Dube, for 
the Respondents, 

JUDGMENT. 

Sir Lancelot Sanderson.—This is 
an appeal by the plaintiff in the suit from 
a judgment and decree of the High Oourt 
of Judicature in Bengal, dated the 26th 
‘February, 1925, by which the decree of 
the learned Subordinate Judge of Murshida- 
"bad was reversed and the plaintiff's suit 
-was dismissed. 

The plaintiff is the zemindar of the land 
lin respect of which the suit was brought, 
and the first defendant, Surendra Narayan 
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Singh, is the assignee of a paini lease of ` 
the said land, which the plaintiff's pre- 
decessor-in-title granted on the 18th of 
July, 1853. 

The other defendants are the lessees, to 
whom the first defendant's predecessor 
sublet part of the land, which was the 
subject ofthe patni lease, for the purpose 
of making bricks. 

The learned Subordinate Judge granted 
a permanent injunction restraining the 
defendants from making excavations in the 
lands of the mehal for the purpose of 
making bricks, and directed that the first 
defendant should pay thesum of Rs. 10 
to the plaintiff as damages. It was 
further ordered that the first defend- 
ant should pay an amount, specified in 
the decree, in respect of the plaintiff's 
costs. The defendants Nos. 1, 2 and 3, 
appealed to the High Court, which allowed 
the defendants’ appeal and dismissed the 
plaintiff's suit. 

The plaintiff filed a  cross-objection, 
which related to the amount of damages, 
This cross-objection was dismissed, and it 
was further ordered that the plaintiff should 
pay the defendant-appellants’ costs of the 
appeal and of the trial. 

The main point which has been argued 
on this appealis that which was raised 
by the fourth issue, viz., “Have the de- 
fendants the right to use the lands of the 
mehalfor the the purpose of making bricke?! 

The plaintiff contended that the defend- 
ants had nó right to make excavations in 
the land for the purpose of making bricks, 
and thereby to cause substantial damage, 
whereas the defendants contended that they 
had such right. 

It appears from the terms of tha patni 
kabuliyat of the 18th July, 1853, that eight 
tarafs, with the exception of the former 
zemindar's brohmottur and other lakhiraj 
properties, constituting the entire zemindart, 
including all interests therein, and jalkar 
bankar, fulkar, beels and jhils were 
settled with the first defendant's predeces- 
sor, at the annual jama of Rs, 11,000, ex- 
clusive of certain charges and expenses 
therein specified; a premium of Rs. 13,000 
was paid in respect of the lease. The 
grant to the lessee was described as a 
“muffasil patni taluk lease according to the 
provisions of Regulation VII of 1819." 

The lease provided forthe payment of 
the rental by certain specified instal- 
ments and that, on breach of [the instal- 
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' nents, the zemindar should, according to was made to the cass of Satya Niranjan 


the provisions of Regulation VIII of 1819, 
realise by attachment and sale of the patni 
interest the arrears, together with interest 
for default of instalment and costs. It 
contained further provision that, in the 
event of non-realisation of the said rents, 
interest and costs by the sale of the patnt 
interest, the same might be realised by 
the sale of the lessee’s moveable and 
{mmoveable properties. 

The lease contained 
clause :— 

“I shall not cut the trees myself, nor 
shall allow anybody else to cut them. 
In the case of cutting down trees other 
than timber trees and non-fruit-bearing 
trees, I shall give you information before- 
hand, and, on obtaining a letter, shall cut 
them down. And without a sanad signed 
by you, I shall not excavate a tank myself, 
nor shall permit anybody else to do 80." 

It was provided that the lessee should 
possess-and enjoy the patni mehal down 
to sons and sons’ sons, etc., on payment 
of the rents thereof. 

It was argued on behalfof the plaintiff. ap- 
pellant that the clay ueed for the makin 
of bricks must be regarded as a minera 
and that the patni lease did notcarry aright 
to the minerals in view of the fact that 
there was no express grant of the minerals 
inthe lease. Reliance was placed upon 
the decision in Sashi Bhushan Misra v. 
Jyoti Prashad Singh Deo (1) and particular- 
ly upon a passage in the judgment at 
page 53*, which is as follows :— 

“These decisions, therefore, have laid 
down a principle which applies to and 
concludes the present dispute, They es- 
tablish that whena grant is made by a 
zemindar of a tenure at a fixed rent, al- 
though the tenure may be permanent, herit- 
able, and transferable, minerals will not be 
held to have formed part of the grant in 
the absence of express evidence to that 
effect.” : 

It was, however, argued on behalf of the 
respondents ‘that the above mentioned 
decision was not given with reference to 
such a patni taluk lease, as is under con- 
sideratfon in thisappeal, and reference 


the following 


(1) 40 Ind. Cas. 138; 44 I. A. 46; 1 P. L. W. 361: 91 
O. W. N. 377; la A. L. J. 209, 32 M. L. J. 245; 
(1917) M. WW. N. 236, 25 O. L. J. 265: 21 M. L, T 
303; "d Bom. L. R. 416; 0 L. W. 2; 44 O. 585 
P. O), 

*Page of 44 I. A.—[Ed.] 


Chakravarti v. Ram Lal Kaviraj (2) in 
which it was held that, so far as direct 
decision of the Board is concerned, the 
question whethera patni tenure, without 
more said, transfers all the rights of the 
zemindar, including the right to the miner- 
als, is still open, and that the question 
depended upon what is the true nature of 
& patni tenure. Their Lordships in that 
case referred to the passage in the judg- 
ment in Sashi Bhushan Misra v. Jyoti 
Prashad Singh Deo (1) which hes been 
quoted above, and stated that— 

“That only means thatthe mere fact of 
a lease being permanent, transferable, and 
heritable does not necessarily carry with 
it the result that the lessee has 
gemindari rights." 

It was contended on behalf of the re- 
spondents that under the grant of 18th 
July, 1853, all the interest which the 
grantor had in the land passed to the 
grantee, that under the Regulation VIII 
of 1819 there was noright of re-entry or 
forfeiture -for failure to pay the rent, and 
that the only means of realising arrears of 
rent was a sale by public auction in accord- 
ance with cl. III (3) of the above mentione 
ed Regulation. 

On the otber hand, it was argued on 
behalf of the appellant that the grant did 
not pass the property in the soil, but only 
entitled the grantee to possession as long 
as he continued to pay the rent and per- 
form the conditions stipulated in the grant; 
that the grantee was a leaseholder only, 
and that the terms of the lease must be 
construed in order to ascertain what was 
the subject and the extent of the grant, 
and that upon the true construction of ihe 
lease the right to excavate the soil for the 
purpose of making bricks was not included 
in the grant. 

Ths question, therefore, to be considered 
is, what is the nature and extent of the 
grant in this case? As already stated, the 
description in the grant of 18th July, 1853 
is “a muffasil patni taluk lease according 
ud the provisions of Regulation VIII of 
1819." 

t The preamble to the said Regulation refers, 
among other matters, to the liberty and 
privilege of zemindars, paying revenue to 


(2) 86 Ind. Cas 289; 52 I.A. 109; A. I. R. 1035 
P. 0.42; 6 P. L. T. 42; 21 L. W. 289; 48M L. J. 298; 
29 0. W. N. 725; 27 Bom. L, R. 753; 23:A. L.J. 713; 4 
Pat, 244 (P. O). 
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Government, to grant "taluka or other leases, 
fixing rent in perpetuity at their discre- 
tion.” A further recital mentions the fact 
that, in theexercise of this privilege, a 
tenure which was called “patni tenure” 
had been created by certain zemindars, and 
that it had become necessary to define 
the nature of the property given and 
acquired on the creation of a patni 
taluk as above described, and tc fix the 
rocess by which the said tenures are to 
ke brochi to sale for arrears. 

In cl. II it was declared that leases 
fixing rent in perpetuity, or for a longer 
term than 10 years, were vaild. 

Clause. III is as follows :— 

“III, First—The tenures known by the 
name of patni ialooks, as described in the 
preamble to this Regulation,shall be deemed 
to be valid tenures in perpetuity, according 
to the terms of the engagements under 
which they are held. They are heritable 
by their conditions; and it is hereby 
further declared that they are capable of 
being transferred by sale, gift or otherwise, 
at the discretion of the holder, as well as 
answerable for his personal debts, and 
subject to the process of the Courts of 
Judicature, in the same manner as other 
real property. 

“Second.—Patni  talukdars are hereby 
declared to possess the right of letting 
out the lands composing their taluks in 
any manner they may deem most ccn- 
ducive to their interest, and any engage- 
ments so entered into by such talukdars 
with others shall be legal and binding 
between the parties to the same, their 
heirs and assignees: provided, however, that 
no such engagements shall operate to the 
prejudice of the right of the zemindarto hold 
the superior tenure answerable for any 
arrear of his rent,in the state, in which he 
granted it, and free of all incumbrance 
resulting from the act of his tenant. 

“Third.—In case of an arrear occurring 
upon any tenure of the description alluded 
to in the first clause of this section, it 
shall not be liable to be cancelled for 
the same, under the rulb contained in 
the seventh clause of s. 15, Regulation 
VII, 1799, for lease conveying a limited 
interest in the land; butthe tenure shall 
be brought tosale by public auction, and 
the holder of the tenure will be entitled 
to any excess in the proceeds of such 
sale, beyond the amount of the arrear 
of rent due; subject, however, to -the 
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provisions contained in s, 17 of this 
Regulation.” 

For the purpose of acertsining the 
nature of a “taluk” reference was made 
to Regulation VIII of 1793, cls, V 
and VII. It appearsfrom the said clause 
that a talukdar may be the actual pro- 
prietor of the land, or he may be a 
leaseholder only, and he is the latter if 
the taluk is held under a writing in 
sanad from 8 zemindar which does not 
expressly transfer the property in the 
soil, but only entitles the talukdar to pos- 
session 80 long as he continues to dige 
charge the rent or perform the conditions 
stipulated therein. 

Their Lordships are of opinion that the 
terms of the grant of 18th July, 1853 
show that there was no transfer of the 
property in the soil and that the intention 
of the parties was that the grantee should 
be a leaseholder only. 

It was, however, argued on behalf of 
the respondents that, even if the grant 
were considered as a lease, the plaintiff's 
predecessor, after the grant had been 
made, had no interest in the land or 
in the way in which it was used; that 
his only right was to receive the rent 
and in default of payment to bring the 
patni tenure to sale in the manner pre- 
Beribed in Regulation VIII of 1818, and con- 
sengeng the plaintiffs suit would not 
ie. 

Their Lordships are not able 
ibat argument. 

À man who, being .the owner of land, 
grantg aleasein perpetuity, carves a sub- 
ordinate interest out of his own and does 
not annihilate his interest. This result ig 
to be inferred from the word “lease,” which 
Tplise en on still remaining in the 
essor. See iram Goswami v. 

Charan Nandi (3). Piu 

The grant of 18th July, 1853, was clearly a 
lease and the intention of the parties is 
to be gathered from the terme of the grant, 
and if it be found that the grantee or his 
assigns is using the subject of the lease 
in a way noi contemplated by the grant 
the factthat it was made in aceordance 
with the terms of Regulation VIII of 1819 
is not sufficient to prevent the plaintiff 
from suing for the purpose of obtaining an 
injunction to restrain sueh user. 


(3) 4 Ind. Oas 449; 36 I. A. 148 at p. 167: 10. 
J. 384: 6 A. L. J. 857; 11 Bom. L. R. Bát io M Lx 
530; 36 ©, 1003; 140, W.N.1(2.0). LE 
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The question still remains, what was 
the subject of the lease? 

It was contended on behalf of the re- 
spondents that the terms of the lease, and 
especially the words “the entire zemindari 
including all interests therein,” ehow that 
it was intended to granta lease not only 
of the surface of the land, but also of the 
Bubsoil, with aright to use the same for 
any purpose which the grantee wished, 
even if such user caused substantial damage 
‘to the subject of the lease. 

In their Lordships’ opinion, the expres- 
sion “including all interests therein " does 
not increase the corpus of the subject of 
the lease. 

,In Girdhart Singh v. Megh Lal Pandey 
(4) it was held that the expression “with 
all rights,” which was amplified as mean- 
ing “with all right, title and interest,” 
only gave expressly what might otherwise 
quite well have been implied, viz., that the 
corpus, being once ascertained, there will 
be carried with it all rights appurtenant 
thereto, including not only possession of 
the subject itself, but it may be, of rights 
of passage, water or the like which enure 
to the subject of the lease and may even 
be derivable from outside properties. 

, In that case attention was drawn to the 
point that the essential characteristic of a 
lease is that the subject is one which is 
occupied and enjoyed and the corpus of 
which does not in the nature of things 
and by reasonof the user disappear. 

In their Lordships’ opinion thé intention 
of the parties as to what was the subject 
and extent of the lbase must depend upon 
the true construction of the terms of the 
grant of 18th July, 1853. 

It contains no reference to minerals or 
to the subsoil: or to the rights to excavate 
for making bricks. There is nothing in 
the lease to suggest that the land included 
therein was to be put to any use other than 
that to which the zemindari lands were 
subject at the time of the lease. 

On the other hand, the lease contains re- 
strictive covehants relating to the cttting 
of trees andthe excavation of the land for 
the purpose of a tank without a sanad sign- 
ed by tbe zemindar, which are inconsistent 
with a grantof the lands with an unlimited 


@ 42 Ind. Cas 651; 44 I. A. 240 at p 250; 2? M. L, 


T. 358; 15 A.L. J. 851; 33 M. L. J. 687; 3 P. L. W. 169: 
26 O. W. N. 584; (1917) M. W. N. 238; 22 ©. W. 
E.o 7 L. W. 90; 20 Bom. L. R. 64; 45 0, 87 
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and unrestricted. power to the grantee to 
use the lands in any way which he desired, 
including the excavation of clay for brick- 
making and causing thereby substantial 
damage to the land. 

On a consideration of all the terms of 
the lease, their Lordships are of opinion 
that it wasnot intended by the parties 
that the grantee should be entitled to use 
the lands for the purpose of making bricks. 

In view of this decision it is not neces- 
sary for their Lordships to express any 
opinion on the question whether the sub- 
stance usedforthe making of bricks in 
this case would come within the meaning 
of the word "minerals," Itis sufficient to 
hold that on the true construction of the 
terms of the lease no right to use the lands 
so leased for making bricks and causing 
substantial damage thereto was granted. 

The learned Judge who tried the case 
held that, in consequence of the excava- 
tions made for the purpose of brick-making, 
there had been substantial damage tu and 
deterioration of the property, and on the 
sixth issue that he was rot satisfied that 
there were sush brick-kilns on the mehal 
as alleged by the defendants, or that any 
brick-kiln was made with the plaintiff's 
He held, further, that the 
plaintiff protested assoon as he came to: 
know about the kilns on the disputed lands, 
and that the suit was not barred by estoppel, 
&cquiescence, waiver or delay. 

'The learned Judge arrived at the above- 
mentioned conclusions, relying partly upon 
documentary evidence and partly upon oral 
evidence, and their Lordships do not find 
sufficient reasons for differing from the said : 
conclusions of fact. 

It has been found that the defendants 
had no right to use the land for the pur- 
pose of making bricks, that they did so 
use it, and thereby caused substantial 
damage. 

It appears from the written statements 
that they alleged that they were entitled 
to use the lands, the subject of the lease, 
as they liked, and were at liberty to make 
excavations forepreparing brick-kilns in all 
the lands and to make the land unfit for 
habitation or cultivation. Tnis allegation 
they maintained at the trial and throughout 
the subsequent proceedings 

In these circumstances the plaintiff is 
entitled to the injunction and to the 
damages which the learned Judge granted, 

Their Lordships, therefore, are of opinion 
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that the appeal should be allowed, that the 
decree of the High  Oourt should be set 
aside, that the decree of the Subordinate 
Judge should be restored, and that the de- 
fendants should psy the -plaintiff's costs in 
the ‘High Oourt and of this appeal. They 
will humbly advise His Majesty accordingly.. 

K.J B, Appeal allowed. 

Solicitors for the Appellant:—Mesers. T, L: 
Wilson & Co. 


Solicitors for the Respondents:—Messrs, 
Watkins & Hunter. 


CALOUTTA HIGH COURT. 
_ApegaL FROM APPELLATR DROREE 
No. 1360 or 1925, 

August 12, 1927, 
Present:—Mr. Justice Page and 
Mr. Justice Graham, 

TULI BIBI AND OTEE&8—PLAINTIFF3— 
_ APPELLANTS 
T€T8118 
.KHOKAI MONDAL AND OTHBREE— 
DgrzNDaNTS—RRSPON DENTS. 

Minor—Alienation by minor—Suit for declaration 
of title treating alienation as void— Refund of con- 
sideration to purchaser—Specifie Relief Act (I of 
1877), 8. ,1—" Those who seek equity must do equity'— 
, Civil Procedure Code (Act V of 1908), O. Js 
r. l—Suit by minor—Defendant not objecting to’ 
minority of plaintiff before decree—Objection in 
appeal, maintainability of. 

A minor who sells his properties to another and 
subsequently sues for a declaration of his.title to 
such property treating the sale as void cannot be 
required as a condition precedent toa decree in his 
4" favour, to re-pay to the purchaser the moneys 
“fepeived as consideration for the sale, either under 
s..41.0f the Specific Relief Act or under the equit- 
able principle that ‘those who seek equity must do 
equity’. [p. 350, cols 1 & 2.] 

Thurstan v Nottingham Permanent Benefit Building 
Society (9), Nottingham Permanent Benefit Building. 
Society v. Thurstan (10) and Mohori Bibee v. Dharmodaa 
Ghose (7), relied on. 4 i 

Where a defendant against whom a suit ig in- 
stituted by a minor is aware at all material times 
or has received notice of the minority of the plaint- 
iff, and yet elects to proceed to trial and take his 
chance of obtaining a decree in his favour on the 
merits without raising any objection to, or issue upon, 
the maintainability of the suit, hp cannot be allowed, 
for the firat time on appeal when the trial has gone 
against him, to contend that the suit is not main- 
are owing to the minority of the plaintiff. [p. 351, 
coL 1. 

Where a minor has instituted a suit in his own 
mame the proceedings in normal cases should not 
be treated as abortive, but an opportunity should 
par. to constitute the suit in the regular manner, 
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Appeal against the decree of the Sub- 
ordinate Judge, Nadia, dated thellth March, 
1925, confirming that of the Munsif, Ohua- 
danga, dated the 5th March, 1924, 

Dr. Radha Binode Pal and Babu Bhupendra 
Kishore Basu, for the Appellants. 

Mr. Santosh Kumar Bose and Babu 
Radhika Ranjan Guha, for the Respond- 


ente. 
JUDGMENT. 

Page, J.—On the 21st January, 1920, 
the appellants Fuli and Amini, who were 
minors, executed a kobala by which they 
transferred to the respondents their shares 
of a ryotiinterest in certain lands that 
they had inherited. Fuli was born on the 
. 218t December, 1902, and Amini on the 7th 
March, 1905. It was alleged by the respond- 
ents that Rs. 950 was paid as consideration 
for the transfer, and both the lower Courts 
have heldthat part, but not thé whole of 
this sum was received by or on behalf of the 
appellants. 

On tha 24th January, 1923, the appel- 
lants brought the present suit against the 
respondents, claiming a declaration that 
they were entitled to their respective 
shares in the property, and joint possession 

. with their co-sharers, whom they implead- 

ed as pro forma defendants. They also 
claimed damages and-mesne profits against 
the respondents. When the suit was filed 
the appellants’ mother Bhadi was joined ag 
-a co-plaintiff, but subsequently she with- 
drew herclaim. The trial Court dismissed 
Fuli's claim and decreed Amini's claimin 
part; but the lower Appellate Court reject- 
ed the claims of -both of the appellants, 
and dismissed thesuit with costs. Krom 
‘that decree the ‘appellants have preferred 
the present appeal. 

The kobala in suit was executed by Fuli, 
and on behalf of Amini by her husband 
as her guardian. But asthe husband ofa 
minor isnot her guardian under Muham- 
madan Law, and the lower Appellate Court 
has found that both Fuli and Amini were 
minors at the time when the kobala was 
executed, it was conceded that the kobala 
was pull and void as against both the ap- 
pellanta. 

At the trial F'uli stated— 

“J went to the Sub- Registrar for register« 
ing the document as he found me minor, 
He then asked my mother about my age, 
and said that if she stated my age as major 
be could register it. My mother then told 


my ago an 17 tp 18 yearato him" — ,- 
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Now, it is admitted that Fuli would not 
be estopped by a misrepresentation as to 
her age made by her mother, Ram Charan 
Das v. Joy Ram Majhi (1), and there is no 
finding, and no evidence to justify a find- 
ing, that either Fuli or Amini herself 
made any representation as to her age to 
the respondents, or that Falis conduct 
was such as would render her amenable 
to the rule of estoppel by negligence 
[Gregg v. Wells (2)and Freeman v.Cooke (3).] 
The interesting question that was much 
canvassed at the hearing of the appeal, 
whether a minor is a “person” within s. 115 
of the Evidence Act (I of 1872), therefore, 
does not arise. Brohmo Dutt v. Dharmodas 
Ghose (4), Dadasahe» Dasarathrao v. Bai 
Nahani (5) and Lesli Ltd. v. Shiell (6). There 
being no evidence or finding that either 
of the appellants was guilty of misrepre- 
sentation or fraud prima facie the appel- 
* laats are entitled to succeed. 

Two contentions, however, have been 
raised by the respondents in support of the 
decree of the lower Appellate Oourt: (4) 
that as a condition precedent to passing a 
decree in their favour the Court ought to 
require the appellants to re-pay tothe re- 
spondents the monies which they respec- 
tively have- received as consideration for 
the transfer, either under s. 41 of the 
Specific Relief Act (I of 1877) or pursuant to 
the principle that “those who seek equity, 
must do equity," (ii) that as the suit was 
instituted by Amini who was then 4 
minor, and not by her next friend actin 
in her name, she is not entitled to any relie 
in the suit which, so far as she is concern- 
ed, must be treated as a nullity. 

The answer to the first contention is not 
far to seek. Section 41 of the Specific 
Relief Actis not ad rem for it applies to 
proceedings in which the plaintiff is seeking 
“the cancellation of an instrument" whereas 
in the present suit the appellants are not 
seeking the cancellation of the kobala, 
which is void and may be disregarded by 
the appellants as a pullity. Mohori Bibee 


1) 16 Ind. Uas. 825; 170. W. N.10; 16 C. L. J. 


(2) (1839) 10 A. & E. 90; 2 P. & D. 296; 8 L. J. Q.B. 
193; 113 E. R. 35; 50 R. R. 317. 

(3) (1848) 2 Ex. 854; 6 D. & L. 187; 18 L. J. Bx. 114 
12 Jur. 777; 154 B. R. 652; 76 R. R. 711. 

(4) 26 O, 381; 3 C. W. N. 463; 18 Ind. Deo. (N. 8) 


46. : 
(5) 41 Ind. Cas. 180; 41 B. 480; 19 Bom. L. R. 501, 
0 (91h 3E B. 807; 83 L. J, K, B, 1145; 111 L. f 
TA: B. d 453; 20 T, La R, 460, 
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v. Dharmodas Ghose (T), Bijoy Gopal Mukerji 
v. Krishna Mahishi Debi (8). Theattempt of 
the respondents to pray in sid of their 
case the equitable doctrine that “those who 
seek equity must do equity” is countered 
by the decision in Thurstan v. Nottingham 
Permanent Benefit Building Society (9). 
In that case the plaintiff, a minor, in order 
to beenabled to purchase some land, and 
to complete the building of houses in 
course of erection thereon, applied to the 
defendants for a loan, and executed a 
mortgage of the property in their favour 
to secure advances up to a limit of $1,200. 
On attaining her majority the plaintiff 
brought asuit against the defendante in 
which she claimed a declaration that the 
mortgage was void, and that she was 
entitled to possession of the mortgaged 
property. The defendants did not allege 
that the plaintiff had been guilty of any 
fraud or misrepresentation in connection 
with the transaction, It was held that to 
the extent to which the money advanced 
by the defendants had been paid to the 
vendor to complete the purchase the plaintiff 
could not affirm the purchase and re- 
pudiate the advance dnd that she must 
Te-pay to the defendants the money so 
advanced. The defendants contended, how- 
ever, that the plaintiff ought to be com- 
pelled to refund also the monies advanced 
by the Society upon the security of the - 
mortgage after the purchase had been com- 


pleted. This contention was rejected, 
Romer, L. J., observing that “the 
short answer is, that a Oourt of 


Equity cannot say that it is equitable’ to 
compel a person to pay any monies in 
respect ofa transaction which, as against 
that person, the Legislature has declared to 
be void.” (page 13"). 

The law thus enunciated by Romer, 
L. J., has been affirmed in ipsissimis verbia 
both by the House of Lords: Nottingham 
Permanent-Benefit Building Secioty v. Thurs 
tan (10) and by the Privy Council, Mohori 
Bibee v. Dharmodas Ghose (7) see also 


Gurushiddswami v. Parawa | Dundaya 


. 41; . 374 (P. C.). 

(8) 34 O. 329; 5 O. L. J.334; 11 O.W. N. 424,0 
Bom. L. R. 602; Er: L. J. 154; 2M. L. T. 133; 4A, 

(9) (1902) 1 Oh 1; 71 L. J. Oh. 83; 50 W.R. 179; 86 
L. T. 35; 18 T. L. R. 13 

(10) (1903) A. 0. 6; 72 L.J. Oh. 134; 67 J. P. 129; 51 
W. R. 273; 87 L. T. 539; 19 T. L. R. 54. 
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Narendra (11) and concludes the matter 
against the respondents. 

In support of their second contention, 
which prevailed in the lower Appellate 
Court, the respondents relied upon the 
language in which O. XXXII, r. 1 is couch- 
ed; and urged that all proceedings in asuit 
instituted by a minor,and not by the minor's 
nextfriend in his or her name, are voidand 
ofno effect, and, therefore, that Amini's 
guit must fail. In my opinion, however, 
there is no substance in this contention. 
The policy of the Legislature in enacting 
O. XXXII was that where a minor has 
instituted a suit in his own name the 
ae in normal cages should not 

e treated as abortive, but that an oppor- 
tunity should be given to constitute the 
suit in the regular manner. - 

“The reason why no proceeding can be 
taken by an infant without the assistance 
ofa next friend is, as stated in Daniell's 
Chancery Practice, 6th Edition, page 105 ‘on 
account of an infant's supposed want of 
discretion, and his inability to bind himself 
and make himself liable for costs’. Andit 
would seem that the rale was intended for 
the protection and benefit of defendants, 
for it has been held that whena defendant 
waives this benefit and protection, the suit 
may proceed without a next friend,” 
per Sale, J., in Doorga Mohun Dass v. Tahir 
Ally a2). 

But the ground upon which protec- 
tion is afforded to a defendant in a 
suit instituted by a minor is remov- 
ed when the defendant at all material 
times is aware, or has received notice, 
of the minority of the plaintiff, and 
yet elects to proceed to trial and take his 
chance of obtaining a decree in his favour 
on the merits without raising any objection 
to, or issue upon, the maintainability of the 
guit, and prefers the objection for the first 
time on appeal when the trial has gone 
against him. These, however, are the 
circumstances obtaining in the present case; 
for it would appear that the respondents,one 
of whom is a close relation of the appellants, 
were fully aware of the age of each of the ap- 
pellants, and at any rate after the additional 
plaint was filed, cannot be heard to say that 
they had not received notice of the dates 
upon which Fuli and Amini respectively 
wore born. Moreover, before the suit was 
heard Amini had attained her majority, and 

, , (14) 56 Ind. Cas. 971; 44 B. 175; 82 Bom, L, R. 49, 
| 32 C, 370; 11 Ind, Dev, (x, &.) 181, : 
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become bound by the deorees and orders 
passed therein. Too often in this country 
18 a suit won or lost because the form haa 
been allowed to swallow up the substance 
ofthe case. No doubt, rules and regula- 
tlons are necessary, and useful when sen- 
Sibly applied. But let there be too rigid 
8n adherence to the technicalities 
of the law and litigation tends to 
become as uncertain in its event as a 
game of chance; to the detriment of 
justice, and the consternation of litigants. 
This contention of 
the respondents, to my mind, is misconceiy- 
ed, and cannot be sustained either on 
principle or on authority: Kamalakshi v 
Ramasami Chetti (13) and Doorga Mohun 
pate v. id Ally (12). 
or thege reasons, the appeal 
allowed; the decree of the lover Appellate 
Court set aside, and the decree of the trial 
Court varied. Each of the appellants ig 
declared entitled to an one anna ten gandas 
one kara and 6$ dantis share of the pro- 
perty in suit, ana to joint possession thereof 
with their co-sharers, No sum is awarded 
to the appellants for damages or mesne 
profits. The respondents will pay the ap- 
pellants' costs in all the Courts, E 
Graham, J.—I agree. 


A.N, A. A 
(13) 19 M. 127; 6 Ind, Deo. (N. &.) foror allowed, 





PRIVY COUNCIL. 
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Piesent:—Lord Ohancellor, 
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JOHN H. ARSEOULERATNEL — 
PLAINTIFF—A PPELLANT 
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J.B. M. PERERA—DREPRNDANT— 
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froma decree of the Supreme Oourt of 
Osylon affirming a decree of the District 
Court of Colombo in an action in 
whichthe appellant was plaintiff and the 
respondent was defendant. 


By an agreement in writing dated the 
91st December, 1915, the respondent and 
the appellant agreed to prospect for 
Plumbago at the Pattagoda Mines under 
the name of the Pattagoda Mining 
Oompany. The agreement provided that 
the respondent “would thereby give over" 
his interest in the lease which he had taken 
from theowners of the mine (which had 
still eight years to run) to the Company; 
“that the appellantshould manage the mine 
-and receive a Commission of 2$ per cent. 
on all transactions; that the partners should 
contribute equally tothe expenses to be 
incurred on the pit or pits; and that they 
should be entitled to the profits and liable 
for the losses in equal shares. The agree- 
ment was signed by both parties, but the 
signatures were not attested by a notary 
or witnesses, The mine was duly worked 
under the management of the appellant 
from the date oftheagreement until the 
-month of January, 1918, whenthe working 
was stopped by mutual arrangement. 


On the 25th January, 1023, the appellant 
brought this action against the respondent 
pleading theabove facts and alleging that 
he (the appellant) had paid or borrowed 
monies in respect of the business amount- 
ing to Rs. 72,857 and was entitled to com- 
mission amounting toa further Re. 1,504; 
and the plaintiff claimed a dissolution of 
the partnership and payment by the defend- 
ant of one-half of those sums or of such 
gum as might be found due upon an account 
being taken. The respondent by his 
written statement admitted that he had 
agreed to work the Pattagoda Plumbago 
pits under the name of the Pattagoda 
Mining Company, that the profits and 

` Josses were to be divided equally, that the 


plaintiff was to manage the business for a' 


commission of 24 per cent. and that the 
business had been carried on as alleged; 
but he pleaded thatthe agreement of the 
91st December, 1915, on which the plaint- 
iff's action was based, was invalid in law. 
Issues were framed, which included the 
following:— 
- * 71, Is the document containing the agree- 
ment between .plaintif and defendant 
invalid in law ingamuch as it has not been 
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potarially executed and has not been duly 
stamped? 
x * * * Xo > * * 

5. Had plaintiff authority to borrow 
money for the working of the partnership? 

6. Is defendantliable to pay half share 
of any of the monies borrowed by the 
plaintiff or of the interest due on such 
loans? 

* * * * * * * * 

8. What sum, if any, is due by defendant 
to plaintiff or by plaintiff to defendant? 

Ón thetrial of the action the District 
Judge held on the first issue that the 
agreement of the 21st December, 1915, not 
having been attested by a notary and two 


witnesses in manper directed by cl.2 of 


Ordinance No. 7 of 1840, was void in law, 
and without dealing with the other issues 
dismissed the action with costs. On an 
appeal by the plaintiff to the Supreme 
Court of Geylon, that Oourt affirined the 
judgment of the District Judge, and it is 
against that decision that the present 
appeal is brought, - 


The material provisions of Ordinance No 
7 of 184U are as follows- h 

“2, Nosale purchase transfer of mortgage 
ofland or other immoveable property and 
no promise bargain contract or agreement 
for eflecting any such object or ior estab- 
lishing any security interest or incumbrance 
affecting land or other immoveable property 
(other than a lease at will or for ahy 
period not exceeding one month) nor any 
contract oragreement for the future cale 
or purchase of any land or other immove- 
able property shall be of force or avail in 
law unless the same shall be in writing and 
signed by the party making the same or 
by some person lawfully authorised by 
him or herin the presence of a licensed 
notary public and two or more witnesses 
present at the same time and unless the 
execution of such writing deed or instru- 
ment be duly attested by such notary and 


witnesses." . 
* * » * * i » 


“21, No promise contract bargain or 
agreement unless it be in writing and 
signed by thb party making the same or 
by some person thereto lawfully authorised 
by him or her shall be of force or avail 
inlaw for any of the following purposes;— 

1 sa 


4o» t.. 
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4. For establishing a partnership where 
the capital exceeds £100; provided that 
thisshall not be construed to prevent third 
parties from suing partners or persons 
acting as such and offering in evidence 
circumstances to prove a partnership 
existing between such persons or to 
exclude parol testimony concerning transac- 
tions by or the settlement of any account 
between partners. 

"22. Provided always that nothing in the 
preceding clause shall be construed to 
exempt any deed or instrument in any 
manner affecting land or other immoveable 
Property from being required for that 
purpose to be executed and attested in 
manner declared by the second clause of 
this Ordinance.” 

Applying these provisions, the Supreme 
Court heldthat the agreement of the 21st 
December, 1918, not having been executed 
and attested in manner required by the 
second clause of the Ordinance, was void so 
far asit purported to affect the lease of the 
Pattagoua mines vested in the respondent; 
and after a careful examination of the cases 
of Forster v. Hale (1) and Dale v. Hamilton 
(2)they decided that the defect in the 
agreement was not cured, either by the 
principle laid down in those cases, or by 
the equitable doctrine of part performance. 
They further held that the agreement was 
one and indivisible, and that, the stipula- 
tion as to the transfer of the mine to the 
Pattagoda Oompany being ineffective, the 
whole agreement was void and of no effect; 
aod accordingly that the action was rightly 
dismissed. 

Upon the first of the two points so 
decided by the Supreme Court their Lord- 
Ships are wholly in agreement with the 
opinion of that Court. Tne effect of ol. 21 
of the Ordinance was considered by this 
Board in the case of Pate v. Pate (3) where 
it was held that no suit could be maintained 
in Ueylon upon an agreement for & partner- 
ship which wasnot in writing, signed by 
the parties as required by that section, even 
though the partnership business had been 


XD (1798) 3 Ves. Jur. 696; 30 E. R. 1226; 4 R. R. 
128 on appeal (1800) 5 Ves. Jur. 308; 31 E. R. 603; 4 
R. R. 128. 

(2) (1810) 5 Hare 369; 16 L. J. Oh. 126; 11 Jur. 103; 
67 E. R. Bas; 71 R. R. 127; on appeal (1847).2 Ph. 
266; 10 L J. Oh. 397; LL Jur. 574; 41 E. R, 945; 71 


R. R. 137. 
(3) (1915) A. O. 1100; 8£ L, J, P.O, 234; 31 T, L, R, 
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earried on for a time and had then been 
dissolved, and although the plaintiff was 
only claiming on account of the transaction 
ofthe dissolved partnership and payment’ 
of what might be found due. Doubtlesa 
the decision applies with equal force to an 
agreement affecting land which has not 
been executed and attested in manner 
required by cl, 2 of the Ordinance; and their 
Lordships agree with the opinion of the 
learned Judges of the Supreme Oourt that 
in the case of such an agreement the 
operation of the Ordinance cannot be avoid- 
ed either by an application ofthe principle 
of the decision in Forster v. Hale (1) or 
under the equitable doctrine of part per- 
formance. Both the cases last cited and 
the doctrine of part performance have 
reference to 8.4 ofthe English Statute of 
Frauds, and they have no application to 
the more stringent provisions of ol. 2, of the 
Ordinance by which an agreement as to 
land not duly attested by a notary and two 
witnesses is rendered of no “force or avail 
inlaw”, 

But this does not conclude the matter, 
Assuming that the agreement by the res- 
pondent to “give over” the lease of the 
mine to the proposed Company was void 
for want of proper attestation under cl, 2 
of the Ordinance, the question remaina ' 
whether & partnership between the partiea 
is established. In this connection it is to 
be remembered that the respondent by hia 
pleading admits the existence of a partner- 
ship, an ádmission which would appear to 
entitle the appellant to &n order for an 
account, But it would not be satisfactory., 
to decide the case on that ground alone, ag 
theterms of the partnership as admitted 
by the respondent differ in some respeota 
from those alleged in the plaint; and it ig 
necessary to consider whether the agreement 
of December, 1915, although ineffective to. 
pass any interest in the land, may yet be 
referred to as showingtheother terms of the 
partnership, In their Lordships’ opinion it 
may beso referred to. Olause 21 of the 
Ordinance requires that an “agreement for 
a partnership where the capital exceeda 
£100 shall be in writing signed by or on 
behalf of the parties: and the agreement 
of December, 1915, complies with that re- 
quirement. Oleuse 22 adds the proviso that 
an instrument affecting land: shall “for that 
purpose" be executed and attested as 
required by cl.2, an expression which 
leads to the inference that the instrument, 
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although not notarially executed and attest- 
ed, may yet be referred to for the purpose 
of establishing the other terms of the con- 
tract. It is true that in the present case the 
agreement to transfer the mine was an im- 
portant term of the contract; and it may 
well bethat if, during the currency of the 
lease, the plaintiff had sought to compel the 
defendant to put the mine at the disposal 
of the Company and the defendant had 
Tefused so to do, the substratum of the 
Partnership would have disappeared and 
the partnership must have been dissolved. 
But no such claim was ever made or is now 
Inade in this suit. Itis possible, as Lord 
Rosslyn pointed out in Forster v, Hale (1) 
for a mining business to be carried on in 
land in which no estate is given to those 
who share in the working: and in the 
presentcase it must beinferred that through- 
out the duration of the partnership the 
mine was worked by the licence of the 
respondent, which he did not choose to 
revoke, The partnership has now run its 
course, without the necessity for calling 
fora transfer of the lease, and all that is 
claimed is an account of the Partnership 
transactions and payment of what may be 
found due. The partnership, apart from 
any claim to the land, is established by the 
written agreement and the admissions in the 
pleadings. If the venture had proved 
successful, and substantial profits had come 
to the plaintiff's hands, he would assuredly 
have been bound to account for them ; and 
there is no reason why, now fhat the 
business has resulted in a loss, the plaintiff, 
who is alleged to have borne the whole 
expenses of the mining operations, should 
be left to bear that loss alone. He is en- 
titled to an account on the footing of the 
agreement and to payment by the defend- 
ant of what may be found due on the taking 
of such account. 

For these reasons their Lordships are of 
opinion that the judgment of the Supreme 
Court should be set Fs and that upon 
the first issue it should ‘be declared that 
the agreement of the 21st December, 1975, is 
valid for the purpose of establishing a 
partnership between the parties, but not for 
the purpose of affecting the ownership of 
the mine, and the case should be remitted 
to the District Court to be dealt with upon 
the above footing, and their Lordships will 
humbly advise His Majesty aceordingly, 
The respondent will pay the costs of the 
eppen to ‘the Supreme Qourt and to this 


ABDUL RAHMAN V, GHULAM ALI, 


111 I. 6. 1988 


Board, the costs of the suit being reserved 
to be dealt with by the District Judge. 

K. J. R. Appeal allowed. 

Solicitor for the Appellant:—Mr, D. A. 
Cayley. 

Solicitors for the Respondent:—Messrs. 
Freeman and Cooke. 


Note.—This judgment, although on an appeal from 
Ceylon, supports ihe view that, notwithstanding the 

ronouncement of the Judicial Commitee in Mahomed 
Husa's case, 28 Ind. Cas. 930; 42 O. 801; 17 Bom. L. R. 
420, 21 O. L. J. 231; 28M. L, J. 548; 19 O. W. N. 250; 
13 A. L J. 229; 17 M. L. T. 143; 2 L. W. 258; (1915) 
M. W. N. 621; 421. A. 1(P O), the salutary provi- 
sions of 8. 54 and other sections of the Transfer of 
Property Act, and of 85.17 and 49 of the Indian 
Registration Act, cannot be rendered nugatory by 
an appeal to the equitable doctrine of "part per- 
formance" based on s. 4 of the English Statute of 
Frauds; see (inter alia) 69 Ind. Cas. 877; 49 O. 507; 
26 O. W. N. 329; A.I, R., 1922 Oal, 436 and 58 Ind, 
Oas. 415; 44 B. 881 at p. 886; 22 Bom, L. R. 992; 
Gour's Transfer of Property Aot (5th Edition), Vol. 1, 
p.689; Oivil Justice Committee Report (1024-25), 
pages 449 et aeg.—|x. 7. 2.] 


LAHORE HIGH COURT. 
Fizsr O1vit APPBaL No. 867 oF 1923, 
May 7, 1928. 
Present:— Mr. Justice Tek Ohand 
and Mr. Justice Johnstone. 
ABDUL RAHMAN-—DzrENDANT 
—APPELLANT 
versus 
GHULAM ALI AND OTHERS—PLAINTIEFS 
— RESPONDENTS. 
Custom—Custom or personal law— Party belonging 
to notified agricultural tribe forming compact village 


community, but doing contracting work in cities— 
Presumption of custom, 


A person belonging to a tribe which has been notifi- 
ed as an agricultural tribe under the Punjab Aliena- 
tion of Land Act and formsa compact village com- 
munity depending on agriculture must be presumed 
to follow custom and this presumption is not dis- 
placed by the mere fact that he has given up 
agriculture as his profession and has taken to con- 
tracting business in a neighbouring city. [p. 355, col. 
2; p. 366, col, 1.] 

First appeal ‘from a decree of the 
Senior Subordinate Judge, Rawalpindi, 
dated the 26th February, 1923. 

Messrs. Govind Das and Des Raj Sawhny, 
for the Appellant. 

Sheikh Niaz Muhammad and Mr. Muham- 
mad Amin, for the Respondents. , 
JUDGMENT.— Abdul Rahman, dee 
fendantappellant, carried on business ju 
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partnership with Kazim Ali, brother of 
plaintiffs Nos, 160 4 and husband of plaintiff 
No. 5. The partnership owned consider- 
able cash and immoveable property. 
Kazim Ali died sonless on the 15th of June, 
1914. On the 11th of September, 1914, his 
widow Musammat Allah Kakni executed a 
registered deed of relinquishment (Hx. 
P-1)in favour of Kazim Alis brothers, 
plaintiffs Nos. Lto 4and Nur Ali (since deceas- 
ed) admitting that she had only one-sixth 
share in the property left by Kazim Ali 
and that his tive brothers owned the re- 
maining five sixths. Subsequently on the 
2nd of December, 1914, a deed of dissolution 
of partnership was executed between 
Abdul Rahman on the one side and Nur 
Ali acting forhimselfand asthe agent of his 
brothers plaintiffs Nos. lto 4 and Musammat 
Allah Rakhi, plaintiff No. 5, on, the otner. 
By this deed the properties belonging to the 
partnership were divided between tne con- 
tracting parties, Abdul Rahman being 
given the southern portion of two houses 
numbering 317 and 318 situate in Rawal- 
pindi Oantonment and Kazim Ali's heirs 
being given one-nalf share of house No. 317 
and the eastern portion of house No. 318. 
This deed was presented for registration 
by Abdul Rahman, but on objection being 
raised by Nur Ali registration was refused. 
Abdul Hahman soon after instituted a suit 
under s. 77 of the Registration Act to have 
the deed compulsorily registered. Tms 
suit remained pending for nearly six years 
as some of the parties were serving uuuer 
"war conditions". Eventualiy on the iss of 
Marco, 1921, the suit was deereed ana the 
document registereu on the 3Uth of March 
lyzi. 

Oa the 28th of July, 1921, the plaintiffs 
instituted the present suit iur possession of 
house No. 424 (or waich the previous num- 
ber was 317), alieging that inis house nad 
fallen to their shure according to the deeu of 
disyulution, but shat Abdu: Rahman nad 
continued to be ia wrongful possession ot it 
as wellas ofthe adjommg house No. 425 
(2318 previous number), Tney also cluuned 
an account of tne mesne ptotits up to the 
date of the suit and tentatively valued them 
at Rs. 1,366. In addition to this a prayer 
was madefor mesne profits from the date 
of suit till realisation and costs. 

The suit was resisted by Abdul Ranman 
on various pleas, only twoof which are 
material for ine purpose of the pisent 
Rp peal, namely, (1) taat plaintiffs Nos, 4 vo 4 
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were not the heirs of Kazim Ali in the ` 
presence of his widow, plaintiff No. 5 and 
had no locus standi to sue and (2) that 
house No. 424 was not the property of the 
partnership but has been purchased by the 
defenuant with his own funds and had been 
in his exclusive possession since lUOS. lt 
was also pleaded at a later stage that 
Kazim Ali wasnot governed by custom but 
by Muhammadan Law. 

Tne learned Subordinate Judge decided 
all these pots against the defendant and 
passed a decree tor possession of house 
No. 424/317 together with Rs. 720 as 
mesne profits up to the date of the insti- 
tution of the suit. He also directed that 
this sum of Rs. 72U shall carry interest af 
6 per cent, per annum from the date of 
the suit till that of realisation, and that. 
the plaintiffs shall further get mesne profita 
at the rate of Rs. 2U per mensem till the 
defendant makes over possession of the 
houseto them. Against this decree the 
defendant has preferreda first appeal to 
this Qourtand we have heard Mr, Govind 
Das on his behalf at length. 

The first contention raised is that Kazim 
Ali, though belonging tothe Bhatti caste, 
of Rajput, was a resident of the town of 
Rawalpindi and was carrying on contract 
work, and, therefore, must be held to be 
governed by Muhammadan Law and not by 
custom, After giving full consideration 
tothe arguments_of Mr. Govind Das in 
this behalf, we are of opinion that the ' 
lower Oourt has come to acorrect conclu-, 
sion in holding that the appellant hag 
faileu-to discharge the onus which un- 
doubtedly lay upon him to prove that 
Kazim Ali was governed by Muhammadan 
Law. It is admitted that he originally. 
belonged toa village called Bijnial, which . 
is owned almost exclusively by Bhatti Raj- 
puts. Thetwo Lambardars of the village 
belong to the same trive, aud some of tne 
plaintitts had been actually tilling land. 
‘here evidence on therecord that Bnatti' 
Rajputs of this village form & compact 
village community anu nave been notified 
as an agricultural tribe under the Punjab 
Alienation of Land Act, The mere tact 
that 8 certain member of this tribe had 
given up agriculture as a profession and 
carried on contract work in the town of 
Rawalpindi is by itself’ insufficient to 
rebut the presumpiion that he was governed 
by Oustomary Liaw. The evidence ‘pros 
duced by the defendant in pupport of big 
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contention consists of the oral testimony 
of a few witnesses, who were unable to cite 
any instancein which Oustomary Law had 
not been followed. This contention, there- 
fore, fails and is overruled. Í 

Mr. Govind Das next argues thatif the 
parties are governed by custom, plaintiffs 
Nos. 1 to 4, who are the brothers of Kazim 
Ali, are not his heirs in the presence of his 
widow Musammat Allah Rakhi, plaintiff 
No, 5 and of his daughter who would suc- 
ceed Musammat Allah Rakhi on her death. 
Musammat Allah Rakhi, however, has 
admitted that she owned only one-sixth 
share inthe property in dispute and has 
relinquished her rights in the remaining 
five-sixths in favour ofthe brothers of her 
husband and there isno dispute between 
the plaintiffs Nos. 1 to 4 and plaintiff 
No. 5inter se as to their respective shares 
in the property left by Kazim Ali, 

Further, itis not necessary to pursue 
this matter at any length because Abdul 
Rahman himself had, in the deed of dis- 
solution (Ex. P-6) executed on the 2nd of 
December, 1904, and registered at his 
instance after a great deal of litigation in 
1921, admitted plaintiffs Nos. 1 to5 and 
Nur Ali decessed as entitled to the share 
of Kazim Aliinthe partnership property 
and had entered into a settlement with 
them as his representatives. The plaintiffs 
ate suing onthe basis of this deed and 
there is no dispute inter se between them 
isto their respective rights. In these 
circumstances we are of opinion that the 
suit has been rightlyinstituted by plaintiffs 
Nos, 1 to 5 jointly. . 

Mr. Govind Das has not supported be- 
fore us the plea which was put forward 
on behalf of his client in the Uourt below 
that the house in dispute belonged ex- 
clusively to him, nor has he contended that 
he had acquired any title in it by adverse 
possession. 

His main contention, however, has been 
that according to the deed of dissolution 
the plaintiffs had been ‘given one-half of 
house No. 424/317 and the eastern partion 
of house No. 425/318, whereas they had 
instituted the suit in respect of the whole 
of No. 424, claiming no share in No, 425, 
He argues, therefore, that the lower Court 
should not have passeda decreein favour 
of the plaintiffs, in respect of the whole 
of house No. 424. We find, however, that 
in the jawab-dawa no plea was raised 
by the defendant that the plaintiffs were 


entitled only to one-half of house No. 424 
and that the suit as to the whole was 
not maintainable. Nor did the defendant, 
after the lower Court had passed a decree 
for the entire house No. 424, raise this 
point specifically in the grounds of appeal 
filed in this Court. We cannot, therefore, 
allow the matter to be agitated for the 
first time at this stage. The two houses 
adjoin each other and itis quite possible 
that some adjustment has been made by 
the parties as to the portions held by each. 
It is not shown onthe record that house 
No, 424 is more valuable than house 
No. 425, the whole of which continues to 
be owned and possessed by the defendant- 
appellant, as a result of the decree of the 
lower Oourt. 

The last point taken is that the lower 
Court ought not to have allowed interest 
on mesne profits Rs. 720. The grant of 
interest on any sum decreed was, however, 
a matter within the discretion of the lower 
Court under 8.34 of the Civil Procedure 
Oode, and we cannot say that this discre- 
tion has not been rightly exercised in this 
ease. 

Accordingly the appeal fails on all the 
points and we dismiss it. Having regard 
to allthe circumstances of the case we 


leave the parties to bear their own costa in 
this Court. à 


B. L, Appeal dismissed, 


PRIVY COUNCIL, 

APPEAL FROM THE Bomvay Hian Court, 
June 21, 1928. 
Present:—Lord Shaw, Lord Blanesburgh 
and Sir Lancelot Sanderson. 
PARASHURAM DETARAM 
SHAMDASANI AND ANOTHERE—AÀ PPRLLAN18 
versus 
Tas TATA INDUSTRIAL BANK, Lr». 
AND OTHERS—ResPONDENTS. 

Costs—Taxation of costs by Registrar—Appeal to 
Privy Council, when matntainable. 

An appeal does not ordinarily lie to the Privy 
Council against the taxation of coste by the Regis- 
trar, except possibly a8 to such items to which 
objection was specifically taken before the Registrar 
and disallowed by that officer. 

The Privy Oouncil is not & taxation tribunal, 


111 LO. 1028 


ny do against the taxation of costs by 
he Registrar of the Privy Council. 

Messrs G, R, Lowndes and C. W, Turner, 
for the Respondents. 

JUDGMENT. 

Lord Shaw.—This is an appeal with 
reference tothe taxation of costs. This 
Board is nota taxation tribunal. It only 
deals with such matters by way of appeal 
from the judgment of the Registrar upon 
items to which objection was taken before 
him. With regard to such items, he exer- 
cisea his discretion and he gives effect to 
the authorised scale of fees and to modern 
practice. If he errs in any particular an 
appeal may lie to this Board—a rare 
occurrence; but apart from such an appeal 
this Board will not interpose, It is 
accordingly clear that if fresh points 
of objection to the costs are stated 
before this Board, they cannot be 
entertained. The appellant has been heard 
in person, and their Lordships are _olearly 
of opinion that the objections taken before 
the Registrar were justly and with great 
propriety adjudicated upon by that officer. 
Accordingly theappeal with respect to the 
taxation of costs is dismissed. 

There has been a further endeavour by 
two petitions to re-open the merits of this 
appeal. These petitions deal with matters 
already fully considered and disposed of 
ona previous petition after judgment, It 
is to be noted further that they alse call 
in question the correctness of the judgment 
itself. On a previous occasion the Board 
listened to a lengthy argument going 80 far 
as even to impeach the jurisdiction of this 
tribunal, before which the appellant had 
appeared in person and argued his case at 
great length. The indulgence granted to 
the appellant cannot be farther ex- 
tended. In their Lordships’ opinion, the 
Registrar rightly rejected the petitions, 
which are an abuse of the process of the 
Board, and the motions are accordingly 
areng Petition dismissed. 


K. J. B. 
Salicitors for the Appellants:—Messrs. M. 
. Kenna & Co. 
F Solicitors for the Respohdents:—Messrs. 
Ranken, Ford & Chester. 


rshuram Detaram Shamdasani v. The Tata 
rege ial Bank, Limited, 110 Ind. Oas. 195; ALR. 
1998 P. O. 180; 38L. W. 93; 30 Bom.L. R. 1115, 
decided by their Lordships of the Privy Council on 
the 8th May, 1938.—x. 7. 2.] 
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LAHORE HIGH GOURT. 
Sroonp Civiu APPRAL No. 3006 op 1927. 
March 14, 1928, 
Present: —Mr. Justice Bhideo, 
BHAGWAN DAS—PLAINTIFF—APPHRLLANT 


VETEUS 
MANGAL SAIN—DRFENDANT— 
RRSPONDBNT. 

Punjab Land Revenue Act (XVII of 1887), s. 44— 
Jamabandis—Presumption of correctness—Presumq- 
tion, rebuttal of, by $nherent evidence. 

The presumption of correctness attaching ta 
jamabandi entries under 8. 44, Punjab Land Revenue 
Act,is not confined to entries whioh are proved to 
have been sanctioned after compliance with tha 
necessary formalities. [p. 358, col. 1. 

There is a presumption that official acts are 
performed in a regular manner. [2bid.] 

Obiter.—The presumption attaching to revenue 
entries may be rebutted by inherent evidence aveil- 
able from the entries themselves. [ibid.] 


Second appgal from a decree of the 
District Judge, Attock at Oampbellpur, 
dated the ist September, 1927, reversing 
that of the Subordinate Judge, Fourth 
Olass, Tallagang, District Attock, dated 
the 3rd May, 1926. 

Mr. Shamair Chand, for the Appellant. 

Messrs. Gobind Das and D. C, Ralli, for 
the Respondent, 


JUDGMENT.—The plaintiff, Bhagwan 
Das, sued his brother Mangal Sen in this 
ease for possession of 84 kanala 11 
marlas of land on the allegation that he 
was the owner of one-half of the land 
and that the remaining land had been mort» 
gaged in his favour by Mangal Ben. It 
appears that the whole land was originale 
ly acquired by Mangal Sen but in 1910, 
he relinquished one-half of the land in 
favour of the plaintiff and in 1911 he 
mortgaged the remaining half to him, 
Mutations were effected in favour of the 
plaintiff and he was accordingly shown 
as owner of one-half and mortgagee of the 
remaining half of the land in suit in the 
Revenue Records. The defendant denied 
the transfers of the land in favour of the 
plaintiff and alsq pleaded adverse posses- 
sion over twelve years. The trial 
Court decreed the guit, but on appeal the 
learned District Judge held that the trans- 
fers alleged to have been made by the 
defendant had not been proved 'and dis- 
missed the suit with costs, Plaintiff has 
filed a second appeal. 

The finding of the learned District 
Judge that the land in dispute has not 
been proved to haye been relinquished 
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or mortgaged in favour of the plaintiff is 
one of fact; but it seems to me that it 
is based on a misconception as to the 
burden of proof in respect of the mutations 
relied upon by the plaintiff. The plaint- 
iff produced certified copies of the muta- 
tions and the entries in the mutations 
-had been incorporated in the jamabandis 
also. There was a presumption of correct- 
ness of the latter entries under s. 44 of 
the Punjab Land Revenue Act and it was 
for the defendant to rebut this presump- 
. tion. It is true that the presumption 
may be rebutted even by inherent 
evidence available from the entries them- 
selves as held in Wali Muhammad v. Mu- 
hammad Bakhsh (1). In the present instances 
there is no such evidence in the jama- 
bandi entries, which have been repeated 
since 1910-1911 upto this date, with- 
‘out any attempt on the part of the defend- 
ant to get them modified. It appears 
further that although a large portion of 
the land has been lying uncultivated, some 
area has been cultivated bv plaintiff's 


_tenants (vide P.W. No. 6and P. W No.7), ` 


He has also produced some recei 

land revenue paid by him. In 2i E 
these facts the learned District Judge 
has held the transfers of the land in 
plaintiff's favour to be unproved on the 
ground that the plaintiff has failed to 
prove the genuineness of the mutations in 
favour of the plaintiff. The following re- 
marks ofthe learned District Judge will 
be sufficient to indicate his view* as to the 
burden of proof: "The lower Court haa 
aid great stress om the presumption of 
accuracy attaching to revenue entries 
But that only applies to entries made. 
which have been duly sanctioned after 
compliance with the necessary formali- 


The learned Judge apparent] i 
that it was necessary tor the Inah ie 
prove that all the formalities were duly 
complied with in respect of the mutations 
and the whole of his reasoning seems to 
be based on this view. This view, how- 
ever, seems to me to be erroneous "There 
is a presumption that all official acts are 
dene in” regular manner and it was for 
the defendant to rebut this presumption 
The mutations show that in one case the 
defendant himself, andf in the other, his 

Ne Appr es O”, 


up 80 Ind, Oas, 998; 5 Lah. 84; A, I. R, 1034 Lab, 


FTIKARAM Y, SURKEA LODHY, 


n T. 6. 1588 


son, were present and admitted trans 
fers at the time the mutations were 
sanctioned, The learned District Judge 
annarently thinks that the Revenue 
Officer who sanctioned the mutation or 
the Girdawar should have been produced 
as witnesses to prove the mutations. But 
no authority in support of this view has 
been cited. The fact that the names of 
the Revenue Officera sanctioning the 
mutations have not been given in the 
copies of the mutatinns does not appear 
to be of anv significance, as the names 
are frequently omitted if illegible. The 
learned District Judge could have easily 
satisfied himself about the genuineness of 
the mutation in this respect by sending 
for the originals. I do not think the mu- 
tations would ever have been incorporated 
in the jamabandis if they had not been 
dulv sanctioned by the Revenue Officer. 

The defendant has gone into the witness- 
box, bnt as pointed out by the trial Court 
he bad not the courage to deny in clear 
terms thet he and his son were present 
at the time the mutations were sanc- 
tioned. i 

The learned District Judge has attached 
importance to the fact that symbolical pos- 
session of the land was given to one Narain 
Singh, a prior mortgagee, on the basis of 
a decree of the year 1917. But no muta- 
tion was sanctioned in favour of Narain 
Singh and the land was soon afterwards 
redeemed on payment of the mortgage 
money in 1919 (vide statement of Mangal 
Sen dated 23rd March, 1926) In the ciroum- 
stances, I do not think this symbolical 
possession can affect plaintiff's title in any 
way. 9 
In my judgment the decision of the trial 
Court was correct. I accordingly accept 
the appeal with costa and restore the decree 
of the trial Court. 


B. L, Appeal allowed. 


—— 


NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. 
SxuooNp Orvin APPBAL No. 373 or 1927. 
July 2. 1928. 
Present :—Mr. Findlay, J. O. 
TIKARAM AND ANOTHRR—APPELLANTS 
veraus 
SUKKA LODHI—Rz8PONDENT. 
Registration Act (XVI of 1908), s. 17-—Lease un- 
registered—Proof of tenancy by other evidence—C, P 


4 
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Penancy Act (I of 1980), os. 18, 18—Surrendor— 
—Remedy by application under 8.18, whether lies— 
Transfer in contravention of s. 12, whether void or 


voidable, 

Though an unregistered deed of lease has to be 
excluded so far ag it is evidence of & lease requiring 
compulsory registration, the tenancy may be proved by 
oral evidence. 

Narayan Bisnoi v. Jaswant Singh (1), referred to. 

A surrender of occupancy fields made to the land- 
lord under the O.P. Tenancy Act, I of 1920, may be 
` pet aside asa transfer by an application under s. 13 
of the Act. 

Gangoo v. Laxman (2), referred to, 

A transfer of an occupancy holding in contraven- 
tion ofss.12 and 18 of the O. P. Tenancy Act will 
stand good until it has been set aside in the manner 
contemplated by the said provisions. . 

Appeal against a decree of the District 
Judge, Nagpur, in Civil Appeal No. 5 of 
1927, dated the 29th April, 1927. 

Mr. M, R. Bobde, for the Appellants. 

Mr. R. B. Gadgil, for the Respondent. 


JUDGMENT.—The plaintiff-respond- 
ent, Sukka, sued in the Court of the Sub- 
ordinate Judge, Second Class, Ramtek, 
for possession of three occupancy fields in 
Mauza Pipri of that Tahsil. The plaintiff's 
case was that one Narayan, who died in 
1918, wasthe occupancy tenant of the fields 
in question and that they were inherited by 
his daughter, Musammat Boni, who, in 
1925 surrendered them to the malguzar, and 
the latter, in turn,created a tenancy in the 
plaintiffs favour. Defendants’ case was 
that the first defendant Tikaram was the 
divided brother of Narayan and that he and 
his son, the second defendant, succeeded to 
the fields as Narayan’s heirs. 

Thecase was strenuously fought out in 
the lower Courts on the allegation that 
Musammat Soni was not the daughter of 
Narayan at all but was the daughter of 
his second wife Musammat Sita who had a 

revious husband also named Narayan. 
This point was found against the defend- 
ants in both Courts aftera careful and 
minute examination of the evidence. 

“In this Court the Pleader for the defend- 
ante-appellants did not contest the finding 
that Soni duly inherited the fields in ques- 
tion ; instead an attack was expressly limit- 
ed to the documents (P-11 and P-13), re- 
presenting the transactiorfe which occurred 
on the 16th of June, 1925. The position of 


the appellants is that, as P-11 which repre- 


sented, as it did in effect, a lease, was un- 
registered, the plaintiff's case, which ee- 
sentially rested thereon, was bound to be 
dismissed. As is obvious, however, the 
Judge of the fret Court held that there was 


TIEABAM Y. BURRA LODHY, 


oni 


other evidence indicative of the creation 
ofthe tenancy, and the learned District 
Judge has expressly pointed out that Tika- 
ram himself admits that the landlord would 
not recognise him asa tenant. There was, 
in addition, in the plaintiff's favour, receipt 
for rent (Ex. P-13) which certainly does 
not require registration and there is, in 
addition, the evidence of Mohinuddin 
(P. W. No. 7) as to the creation of the ten- 
ancy in the plaintiffs favour. Although 
P-11, so far as itis evidence of the lease or 
of the previous payment of rent thereunder 
must be excluded [cf. Narayan Bisnoi v. 
Jaswant Singh (1), I am aware of no reason 
why the other evidence, which has been 
relied on by both the lower Oourts, cannot 
be considered as sufficiently esteblishing 
the tenancy. That was the express position 
taken up by the plaintiff in his pleading of 
the 8th July, 1926. The learned District 
Judge, doubtless, erred in considering that 
the surrender was made under the old Ten- 
ancy Act, but this, in:imy opinion, makes no 
essential difference; even, under the new 
Tenancy Act, the remedy was to contest 
the surrender under s. 13 of the new Ten- 
ancy Act ; cf. Gangoo v. Laxman (2). 

It has been suggested on behalf of the 
appellant Tikaram, that, as he iain posses- 
Bion and is now on his defence, itis still 
open 1o him to urge that the transfer offends 
against s. 120f the Tenancy Act and that 
the plaintiff's suit is liable to be dismissed as 
being thus based on a bad title. I do not 
thinkitis possible to allow this contention 
to prevailat this tirge of day in view of the 
definite finding arrived at by both the 
lower Courts that tHe tenancy has been 
proved independently of the so-called 
receipt (Ex. P-11). Under ss.12 and 13 of 
the Tenancy Act the transfer stands good 
until it has been set aside in the manner 
contemplated by the said provisions. 

On these groundsI see no reason to in- 
terfere and am of opinion that the case has 
been rightly decided in the Oourts below. 
The appeal is accordingly dismissed. The 
appellants must bear the respondent's 
costd. Oosts in the lower Odurts as already 
ordered. 

G. R. D, 


(1) 1N. L, R. T. 
(2) 103 Ind. Oas. 801; 24 N. L. R. 63; A. I. R. 1927 


Nag. 330. 


Appeal dismissed. : 
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E OUDH CHIEF COURT. 
~*~ Fraser Orvin ApPpzaL No. 91 or 1927, 
MAN March 29, 1928, 

. Present:—Mr. Justice Raza and 
-.:.. Mr. Justice Nanavutty. 
-BHAWANI PRASAD SINGH—Puainti PF 

$m 9 -—AÀPPELLANT 


Du! versua 
« MAHABAL SINGH AND oTBERS— 
: DEFENDANTS— RESPONDENTS. 
Civil Procedure Code (Act V of 1908), O. VI, v. 1? 
"-—Amendment of pleadings—Principles governing 
mt of amendments, 
iri ise ie to amend the plaint should not 
ordinarily be rejected and the loss, if any, caused 
to the other side by the delay should be compensated 


by a proper order as to costs made in his favour. [p. 
sh, col. 1.] 


Appeal against an order of the Addi- 
tional Subordinate Judge, Sultanpur, dated 
the 5th May, 1927. 3 
: Mr. Haider Husain, for the Appellant. 

Mr. Ishri Prasad and Mr. M. H. Qedwai, 
for Mr. A. P. Sen (with him Mr. S. C. Dass), 
for the Respondents. 


JUDGMENT.—This is a plaintiff's 
appeal arising outof apartition suit. The 
plaintiff claims a seven-eighths share in the 
property detailed in list A attached to the 
plaint. Heclaims different shares in the 
grove lands detailed in list B attached to 
the-plaint. The seven-eighths share claimed 
by the plaintiff in the property detailed in 
list A includes a one fourth share which 
was held by one Musammat Mot Kuer who 
died in 1904. The plaintiff alleges that 
‘he is entitled to the said one-fourth share 
left by Musammat Mot Kuer as*the next 
-reversioner. He pleads in the alternative 
that ifhe is not found entitled to the 
said share asthe next reversioner, he is 
entitledto a half share out of that share 
under a deed of gift executed by her. 
The deed of gift is alleged to have been 

- executed by her not only in favour of the 
plaintiff but also in favour of the defend- 
ant No. 10. The plaintiff alleged that he 
is entitled to a one-eighth share under that 
deed and that he is entitled te the remain- 
ing one-eighth share ‘also by right of 
adverse possession for more than 12years, 
as the defendant No. 10 never got posses- 
sion over the gifted property. 

The suit was brought against 14 per- 
sons, lt was contested by several defend- 
ants. They resisted the cl 
grounds, : "m 

^ The learned Additional Subordinate 
Judge dismissed the suit on the finding 


aim on various 
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that the suit was bad for non-joinder of 
necessary parties. No other igsue was tried 
in this case. 

The plaintiff has appealed to this Court. 

It appears that the defendant No. 10 
has transferred the entire property which he 
got from Musammat Mot Kuer under the 
deed of gift mentioned above, to five 
persons, namely, Nageshar, Badri, Ram. 
Baran, Parbhuand Mahesh. It is said that 
he has gifted the property to them. If 


. this is true then the defendant No. 10 hag 


no interest left in the property in suit, 
The five persons named above were not, 
however, impleaded in the suit. Four 
of them applied to be made parties to the 
suit, but the application was oppored by 
the plaintiff and the result was that it 
was dismissed by the Court. The learned 
Additional Subordinale Judge was of 
opinion that the said five persons were 
necessary parties to the suit and that they 


: ought to have been impleaded as defend- 


ants. He held that omission was fatal to 
the suit, as it is an inflexible rule of law 
that in a partition suit it is necessary that 
all interested parties should “be joined 
either as plaintiffs or as defendants. After 
the case wasargued before the learned 
trial Judge, the plaintiff's Pleader put in 
an application stating that the plaintiff 
had no knowledge ofthe transfers made 
by the defendant No. 10 atthe time when 
Nageshar and others (subsequent donees) 
had applied for being made parties to 
the suit and that he came to know of them 
by the evidence produced by the defend- 
ant No. 10. He admitted in that appli- 
cation that they were necessary parties 
and prayed that they might be added ag 
defendants. This application was dismissed 
by the learned trial Judge, 

We have heard the learned Counsel on 
both sides. There isno doubt that the 
plaintiff is atíault, but having regard to 
all the facts and circumstances of the 
case we are of opinion that his application 
for amendment should have been granted 
by the Court. In our opinion the learned 
trial Judge would have exercised asounder 
discretion if hehed granted the plaintiff's 
application. Itshould be borne in mind 
that the rules of procedure have no other 
aim. than to facilitate the task of doing 
justice. Under O.VI, r. 17 of the Civil - 
Procedure Code all amendments should 
be allowed at any stage of. the proceedings 
whieh justify the two conditions: (a) of not 
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working injustice to theother side and 
(b) of being necessary for the purpose of 
determining the real questions in con- 
troversy between the parties. Amendment 
should be refused, of course, when the 
other party cannot be placedin the same 
position as if the pleading had been origin- 
ally correct, but the amendment would 
cause him aninjury which could not be 
compensated in costs, As pointed out in 
the case of Muhammad Ejaz Rasul Khan 
v, Mubarak Husain (1) an application to 
amend the plaint should not ordinarily 
_ be rejected and the loss, if any, caused to 

the other side by the delay should be 
compensated by a proper order as to costs 
made inhis favour. Weare not prepared 
to hold inthis case that the plaintiff in 
applying for amendment of the plaint was 
acting mala fide. 

The result is that we allow the appeal 
and setting aside the decree of the lower 
Oourt grant the plaintiff's application for 
amendment, dated the 30th April, 1927. 
Nageshar, Badri, Bam Baran, Parbhu and 
Mahesh willbe added as defendants. The 
plaintiff ig directed to amend his plaint 
so far as necessary. This will be done in 
the lower Court. The plaintiff ia ordered 
to pay Rs. 200 as costs of adjournment to 
the contesting defendants, The plaintiff 
should pay this sum to the contesting 
defendants within two months hence, The 
case isremanded to the lower Court with 
directions to re-admit the suit under its 
originel number in the register of suits 
and proceed to determine the. suit as 
required by law after the plaint has been 
amended by the plaintiff as directed above. 
Costs will abide the result, 

a. HB. Appeal allowed. 

(1) 79 Ind. Cas. 1033; 110. L. J. 813; 100.4 A. L. 
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N 388, 


LAHORE HIGH COURT. 
Sgoonp OVIL APPRAL No. 2545 oF 1927. 
March 27, 1928. 

Present:—Mr. Justice Bhide. 

ABDUL GHANI—DREBNDANT 
—APPBLLANT 
versus 
FAQIR MUHAMMAD, MINOR, THROUGH 
Musammat SAL AMAT BIBI, n18 MOTHER AND 
OTHR&8—PLAINTIPPES AND Musammat BHOLI 
i —pDEFENDANT—HBS8PONDHNTS. 


ABDUL GHANI V. FAQIR MUHAMMAD, 
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between strangers to eult, admissibility of— Cty 
Procedure Code (Act V of 1908), O. t Hid 
Court's power to send for records—Records, whether 
evi in case, 

Order XIII, r. 10, Olvil Procedure Code, merely 
authorises a Court to send for the records of another 


case for inspection. It does not make that whole 
record, evidence in the case. [p. 762, col. 1.] 

A document between strangers to the suit in which 
mention is made of one of the parties tothe suit or 
their predecessors-in-interest as holding the land aa 
belonging to the executants ofthe document is not 
admissible in evidence. [ibid 

Lajpat Rai v. Faiz Ahmad (1), followed. 

Section 90, Evidence Act, only gives discretion to 
the Court to dispense with proof as to the execution 
of a document and raises no presumption whatever 
as regards its accuracy and cannot be used so as to 
dispense with formal proof of the contents of the 
documents as required by law. [ibid 

Secretary of State for India v. Sarla Devi Ohau- 
dhrani (2) and Imam-ud-din v. Sri Ram-Perbbu Dial 
(3), referred to. 


Seeond appeal from a decree of the Ad- 
ditional District Judge, Jullundur, dated 
the 10th June, 1927, ‘reversing that of the 
Subordinate Judge, Fourth Olaas, Jullun- 
dur, dated the 6th December, 1926, 

Messrs. Fakir Chand and Chandar Gupta, 
for the Appellant. 

Lala Badri Das, R. B., for the Respond- 
ents, 


JUDGMENT.—The plaintiffs in this 
case, who claim to be the proprietors of 
Mohalla Diwan Khanna Pir Khan, sued for 
possession of a ‘khola’ (dilapidated house), 
Their allegations were that the house was 
occupied by a non-proprietor named Faiza, 
who died some 25 years ago, that they took 
possession,of the house thereafter, but that 
the house was recently forcibly taken pos» 
session of by Abdul Ghani, who claimed to 
have bought it from MusammatBholi, widow 
of Khairati, defendant No. 1. Defendant 
No. 2, who contested the suit, denied that 
the house was situated in Mohalla Diwan 
Khanna Pir Khan. He pleaded further 
that Faiza was the owner of the house, that 
Faiza was succeeded by his nephew Khai- 
rati and the latter by his widow Musammat 
Bholi, who had mortgaged it in his favour, 
The trial Court dismissed the suit, holding ` 
that the plaintiffs had failed. to prove that 
they were proprietors of the house in dis- 
pute. On appeal, the learnd Additional Dis- 
triet Judge held that the house wae situat- 
ed in Mohalla Diwan Khanna Pir Khan of 
which the plaintiffs are proprietors. The 
learned Additional District Judge apparent- 
ly held the oral evidence to be unsatisfactory 
and based his finding solely on‘‘plan” on the 


Evidence Act (I of 1878), s. 90, effect of—Document file of another case Muhammad Yusaf Khan 
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e. Chuhar. Tt is contended on behalf of the 
appellant that this plan was neither proved 
nor was it admissiblein evidence and that, 
therefore, this finding of the learned Judge 
cannot be sustained. On behalf of the re- 
spondents it is argued that the flleon which 
the plan has been placed was sent for in- 
spection by the Court under O. XIII, r. 10, 
Civil Procedure Code, and that the docu- 

. ment being more than 30 years old, no proof 
thereof was necessary. Neither of these 
arguments appears to me to be sound, 
Order XIII. r. 10 merely authorises a Court 
tosend for the records of another case for 
inspection. It does not make that whole 
record “evidence” in this case. Further, 
sub r. (3) lays down distinctly that Court 
shall not use in evidence any document, 
whioh under the law of evidence would be 
inadmissible in the suit. It has been held 
in Lajpat Rai v. Faiz Ahmad(1) that a docu- 
ment between strangers to the suit in 
which mention is made of one of the par- 
ties to the suit or their predecessors-in-in- 
terest as holding the land as belonging to 
the executants of the document is not ad- 
missible in evidence. The plan relied on 
in the present case seems to stand on a 
similar footing. The plan has been used, 
without auy evidence to show its accuracy 
or its relation to the facts of the present 
case. Thedocument was neither tendered, 
proved or exhibited as required by law and 
cannot, therefore, be relied upon [see Secre- 
tary of State for India v. Sarla Devi Chaudh- 
rant (2) and Imam-ud-dinv.Sri Bam-Perbhu 
Dial (3)). Section 90 of the Indian Evidence 
Act cannot enre the defect, That section 
only gives the discretion to Oourts to dis- 
pense with proof as to the execution ofa 
document. It raises no presumption what- 
ever a8 regards the accuracy of the plan and 
cannot be used so as te dispense with for- 
mal proof of the contents of the documents 
as required by law. 


The “plan” on which the learned Addi- 
tional District Judge has relied must, there- 
fore, be excluded from consideration. The 
oral evidence’ is conflicting and unreliable. 
In the circumstances, it must be held that 
the plaintiffs have failed to prove that the 
house in dispute or the site thereof belongs 

(1) 103 TUAM 889; A. I. R. 1927 Lah. 448; 8 Lah. 


651; 29 P. L. R. 74. 
3 " @) 79 Ind. Oas 74; 5 Lah. 227; A.I. R. 1924 Lah. 
4 


(9) 110 Ind. Oes. 832; 9 Lah. 4; I. L. T. 40 Lah, 60; 
A, I R. 1928 Lah. 142; 29 P. L. R. 83]. 
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to them. On this fading, the plaintiffe! 
suit must fail and this was conceded by tha 
learned Counselfor the respondente. 

I accept the appeal and dismiss the 
plaintiffs’ suit, In viewof all the circum- 
stances I leave the parties to bear their own 
cosia. 


B. L. ‘Appeal allowed, 


OUDH CHIEF COURT. 
BROOND Orvit Ap. Bat No, 284 or 1927. 
July 17, 1928. 
Present:—Mr. Justice Misra and Mr. Justice. 
Nanavutty. 
ATAULLAH KHAN AND ANOTHAR 
— PLaINTiFF8—APPBLLANTS 


versus 
Musammat HANSRAJ KUNWAR 
— DEFENDANT— RESPONDENT. 

Limitation Act (IX of 1908), Sch. I, Art. Ljj— 
Actual possession by | auction-purchaser—F'ormal 
delivery of possession to su nt purchaser—Sutt 
for possession by subsequent purchaser— Limitation. 

Whatever might be the effect of formal delivery of 
possession under the Civil Procedure Code as againet 
the judgment-debtor himself, such formal delivery 
of possession cannot take effect es actual poesession 
as against a purchaser of the rights of the judgment- 
debtor who has previously obtained actual possession 
and will not give a fresh starting point for limits- 


Gul 1), Narain Das v. Lalig 
Prasad (2) and Chunni v. Ashrafan (3), referred to. 


the 
13th April, 1927. reversing that of the 
Munsif, Kunda at Partabgarh, dated the 
25th January, Rim 


* D . 

Misra, J.—(March 28, 1928)—'T'hia 
appeal arises out of a suitfor possession and 
damages. The facts of the case are that one 
Sheo Mangal Pal was the under- proprietor 
of the property in suit which consists of 
a half share in plot No. 299 old No. 
324 new. He mortgaged this plot to one 
Mathura by means of a simple mortgage. 
The mortgagee Mathura, obtained, a decree 
for sale on the basis of this mortgage 
in 1903. Prior to Mathura being able 
to sell the land in dispute it was sold 
in 1907 by the superior proprietor of 
Sheo Mangal in execution of his decree 
for arrears of rent. In that execution 
sale the property was purchased by one 
Musammat Hansraj Kuar, the sister-in- 
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law of Sheo Mangal Pal. The sale in 
her favour was confirmed in 1908 and 
she was putin formal possession of the 
property by means of a warrant for delivery 
of possession dated the 2nd July, 1908, 
(vide Ex. A-8). Mathura in his ownturn got 
the property sold under his mortgage- 
decree and purchased it himself on the 
12th August, 1911, (vide Ex. 5). On the 
93rd August, 1914, he obtained the formal 
delivery of possession by means of beat 
of drum (vide Ex. 4). Mathura himself 
was, however, unable to get actual pos- 
session of the property, and after his 
death his sons have executed a lease of 
the land in dispute in favour of the 
vlaintiffa-appellants. The present suit has 
been brought on the 3rd August, 1926, 
afew daya before the expiry of the period 
of 12 years reckoned from the date of the 
delivery of possession in favourof Mathura It 
ig contended in defence thatthesuitis barred 
by limitation. The pleaoflimitation has been 
put forward in two aspects. The one aspest 
was that the delivery of possession, such as 
ittook place in this case, was notan 
effective delivery of possession, even against 
the judgment-debtor and consequently the 
guit was barred. The other aspect was 
that even if the delivery of possession made 
to Mathura be considered to be effective 
delivery against him, it could not be con- 
sidered to be such as against Musammat 
Haneraj] Kuar who purchased the property 
in 1908 and remained in possession as pro- 
prietor since that date. 
f= The learned Munsif overruled the plea 
of limitation and gave the plaintiffs a 
decree. On appeal, however, the learned 
Subordinate Judge took a different view, 
accepted the appeal and dismissed the 
plaintiffs’ suit. 

The question of limitation is the only 
question which has been argued before me; 
and | have heard the parties at great length 
on the point. 
PAs to the first aspect of the plea of 
limitation I am of opinion that the de- 
cision of the Full Bench in Gulab Khan 
v. Ataullah (1) is conclusive. It shows 
that the possession which was deliver- 
ed to the auction-purchaser Mathura 
‘on the 23rd August, 1914, was valid and 
effective against the judgment-debtor. 
That point must, therefore, be decided 
against the respondent. 

(1)*110 Ind. Cas. 70; 5 O. W. N.372; A. LR. 1928 
ydb 351 (F. B) 
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A3 to thagasond aspsatof the plea of 
limitation, it is contended on the authority 
of a decision of their Lordships of the 
Allahabad High Court in Narain Das v, 
Lalta Prasad (2) and the decision of the 
late Court of the Judicial Commissioner of 
Oudh in Chunnt v. Ashrafan (3) that the 
delivery of possession to Mathura on the 
23rd August, 1914, cannot, in any way, ba 
considered to be effective delivery for 
purposes of limitation, since Musammat 
Hansraj Kuar was not a party to the exe- 
cution proceedings and her possession 
was not, in any manner, affected by the 
formal delivery of possession in favour : 
of Mathura. The argument put forward 
was to the effect that she had obtained 
possession in the year 1908 on her own 
behalf and had remained for over 12 years 
in such possession on the date when the 
present suit was brought. She, therefore, 
it was argued, had completed her adverse 
possession for over 12 years, and nothing 
was done by Mathura in the course of 
execution proceedings, by getting formal 
delivery of possession as auction-purchaser 
which could be considered to have in- 
terfered with her adverse possession. 

This is a very important question oflaw 
and I would like that this question should 
be decided by a Bench of two Judges. I 
therefore, certify that this is a fit case for 
decision by a Bench of two Judges of this 
Court, under s. 14, ol. (it) of the Oudh 
Courts Act (IV of 1925). 

Mr. Radha Krishna, for the Appellants, 

Mr. K. P. Misra for Mr, Ali Zaheer, for 
the Respondents. . 


JUDGMENT.—The facts of this case 
are sufficiently stated in the order of re- 
ference dated the 28th March, 1928. For 
facility ofreference the order of reference 
will form part of this judgment. The main 
question which has been referred to the 
Bench for decision is the question of 
limitation. It arises in this way that the 
appellants brought.their suit for possession 
within 12 years from the date of the 
delivéry of possession in“ their favour 
through Court, namely, the 23rd August, 
1914, but after 12 years from the date when 
the respondent entered into possession of 
the land as purchaser of the said pro- 
perty in an auction-sale held in execution 


(2) 21 A. 269; A. W. N. (1899) 56; 9 Ind. Dec, (N. a) 
880. 
(8) 42 Ind. Oas. 192; 4 O. L. J. 481. — * 
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of a deores obtained by the landlord for 
arrears of rent against the judgment- 
debtor, the date of the said delivery of 
possession being the 2nd July, 1908. We 
may state here that the date of the present 
suit is the 8rd of August, 1926, 

We have heard on this point the learned 
Advocate for the appellants at great 
length, and have come to the conclusion 
that the decision of their Lordships of the 
Allahabad High Court in Narain Das v. 
Lalta Prasad (2) and the decision of the 
late Court of the Judicial Commissioner of 
Oudh in Chunni v. Ashrafan (3) were cor- 
rectly made and lay down a sound prin- 
ciple of law. It has been held in those 
cases that whatever might be the effect of 
the formal delivery of possession under 
the Oode of Oivil Procedure as against the 
judgment-debtor himself, such formal de- 
livery of possession cannot take effect as 
actual possession as against a purchaser 
of therights of the judgment-debtor who 
has previeusly obtained actual posses- 
sion. The Allahabad decision dealt with 
& .case where the purchaser had pur- 
chased the property at an auction-sale 
held in execution of a decree against the 
judgment-debtor and had also taken pos- 
session under that sale prior to the formal 
delivery of possession in favour of the 
plaintiff. The Oudh decision, however, 
related to a case where the judgment- 
debtor had prior to thedelivery of posses- 
sion, parted with possession of the pro- 
perty by transferring it to a third person 
who had, on the date of the suit, been in 
actual possession for more than 12 years 
and who was no party to the execution 
proceedings. It, therefore, appears to us 
that the rule of law which has been 
enunciated above would apply to both such 
cases. 

The learned Advocate for the appellants 
relied upon another decision of the late 
Court of Judicial Commissioner of Oudh 
reported as Mahesh Bakhsh Singh v. 
Manohar Lal (4). The facts of the case 
are, however, distinguishable from those 
of the present one, since the suit fn that 
case had been brought within 12 years 
from the date of the purchase. If the 
appellants had similarly brought the present 
suit, their suit would bave been within 
time, and we would then have been in a 
position to decide whether their purchase 


(4)*38 Ind. Cas, 657; 18 O, O. 369. 
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could be preferred to that of the respond. 
ent, and in that ease what equities existed 
between them which must be fulfilled 
before the possession could be handed 
over to the appellants. This position, how- 
ever, does not arise since the plaintiffs 
have not chosen to bring their suit within 
12 years of their purchase but have only 
brought it within 12 years from the date 
of obtaining the formal delivery of posses- 
sion through Oourt. As remarked in the 
Allahabad case, the title of the plaintiffs 
may be superior to that of the defendant, 
but the question to be considered is whe- 
ther they have come into Court in time to 
ascertain and enforce that title, and if 
they have not comein time.they are them- 
selves to blame. 

This being our view ofthe case, we are 
of opinion thatthe decision of the learned ' 
Subordinate Judge is correct and must be 


maintained. We, therefore, dismiss this 
appeal with costs. 
G. H. Appeal dismissed. 


MADRAS HIGH COURT.. 
TESTAMEBNTARY ORIGINAL SIDE No. l or 1998, 
August 20, 1928, 
Present:—Mr. Justice Venkatasubba Rao. 
RATANSI D. MORARJI—Paritionze 


versus 
Taz ADMINISTRATOR-GENERAL 
or MADRAS. 

Succession Act (XXXIX of 1925), 8. 68—Un- 
attested Will of Hindu, validity of—" Hindu", mean- 
ing of—Hindu Law—Membership of caste, whether 
essential to being Hindu—European professing Hindu 
faith and converted to Hindu faith, whether Hindu 
—Marriage—Marriage between Vaisya male and 
European lady converted to Hinduism, whether valid 
—Anuloma marriage, validity of. 

Under s. 63 of the Succession Act, for a Will to 
be valid, it must be attested by two or more wit- 
nesses, but this section applies in the case of 
Hindus, only to Wills made inter alia within the 
local limits of the Ordinary Original Civil Jurís- 
diction of the High Courts. [p.' 366, col. 1] 

* The word “Hindu” is used in the Succession Act 
in a theological as distinguished from a national or 
racial sense. [p. 366, col. d. a 

Dagree v. Pacotti Sanjao (1), In re Joseph Vathiar 
ofeNazarath (2), Proceedings, 8th November, 1866 (3), 
Muthusami Mudaliar v. Masilamani (4), Fanindra 
Deb Reikat v. Rajeswar Das (5), Sahdeo Narain Deo 
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v. Kusum Kumari (6) and Palaniappa Chettiar v. 
Alagan Chetti (7), relied on. 

Membership of a caste is not a necessary pre- 
requisito for being a Hindu and it is not a valid 
Objection to a man being treated as a Hindu, that 
he does not belong to some caste. [p. 368, col. 1.] 

It is & question of fact in each case whether & 
given person is a Hindu or not. [p. 368, col. 2.] 


A European does not become a Hindu merely 
because he professes a theoretical allegiance to the 
Hindu faith, or is an ardent admirer and Advocate 
of Hindusim and its practices, but if he resides 
long in India, abdicates his religion by a clear act 
of renunciation and adopts Hinduism by under- 
Going formal conversion, gives up, along with 
Ubristianity, his Ohristian name and deliberately 
assumes a Hindu name, marries in accordance with 
Hindu religious rites a person who isa Hindu by 
race and religion, and cute himself off from his old 
environment and takes tothe Hindu mode of life, 
in such a case, the Court may justly come to the 
conclusion that he has become a Hindu within the 


melt of the Succession Act. [p. 368, col. 2; p. 369, 
col. 1, 


A lady of European origin and domiciled in 
Great Britain was a Theosophist and Hindu by 
conviction and in all her habite of life. She was 
living in India for 12 or 13 years, was con- 
verted to the Hindu faith by a society founded to 
corfvert people of other faiths into the Hindu fold. 
She changed her name and adopted a Hindu name 
and married according to Vedic rites a Bhatia: 

Held, (4) that the lady had become a Hindu by con- 
version and her marriage with the Hindu Bhatia 
was valid; [p. 370, col. 1. 

(ii) that a Will executed by her outside the limits of 
the Presidency Town of Madras at Adyarin Ohingle- 
put District was valid in law, although it had not 


been attested as required by the Succession Act. [p. 
369, col, 1.] 


According to the law of British India, in the case 
of Hindus(as in the case of Muhammadans), ques- 
tions of personal law are determined not by “the 
test of domicile, but by reference to the religicus 
community to which the person belongs. In other 
words, the law of Hindus and Muhammadans is the 
law of their religion, Part Il of the Succession 
Act dealing with domicile does not apply, inter alta, 
to Hindus. [ibid,] 


While, ordinarily, a British Indian subject can 
change his domicile and acquire anew law along 
with anew domicile, this right is denied to a Hindu, 
[p. 309, col. 2.] 


Under the law administered by a British Indian 
Court, a Hindu carries along with him his personal 
law wherever he goes and he cannot, however fixed 
his determination may be, get rid of that law. ahd.) 

Wherever the law of british India admits the 
operation of a personal law, a Hindu's rights. and 
Obligations are determined by the Hindu Law, that 
is the law of his religion, subject to the exception that 
by Statute any part of that law may be abrogated, 
wid.| 


A European, therefore, who becomes a Hindu, 
becomes also subject tothe Hindu Law, although in 
this case, the testis not one of domicile, but one of 
religion. |p 37U, col. 1.) 

An antuloma marriage, i, e., one between a man of a 
higher and a woman ota lower caste, is valid under 
pho Hindu Law, fibid.] 
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A marriage between a Vaisya Bhatia by caste and 
& European lady converted into the Hindu religion 
is valid. [ibid.] 

Bas Gulab v. Jivanlal Harilal (12) and Bai Kashi 
vy. Jamnadas (13), followed. 

The history of Hindwsm is one of gradual ex- 
pansion and several races and tribes originally of 


non-Hindu origin have been incorporated into it, [p. 
368, col. 1.] 


Quere.—Whether a European lady converted to 
Hindu faith is a Sudra by caste and whether a 
pratiloma marriage is invalid. [p. 370, col. 1.] 

Appleation tor Letters ot Administration 
with copy of Willannexed with respect to 
the estate of Mena Renda alias Sulochana 
deceased, 

Messrs. Srinivasan and Thiagarajan, for 
the Petitioners. 


JUDGMENT .—This case raises ques- 
tions of great importance: 

(1) Is it open to a lady of European 
origin to become a Hindu by conversion ? 

(2) Is her marriage, after such conver- 
sion, with a Hindu gentleman, Bhatia by 
caste, valid ? 

The facts of the case are interesting, 
Mena Renda was of Austrian origin and 
domiciled in Great Britain, She was a 
Theosophist and a Hindu by convietion, 
She was further a vegetarian and has been 
described, as having been practically a 
Hindu, in all her habits of life. She wag 
living in India for several years, about 
12 or 13, and then expressed a desire to be 
formally converted to the Hindu faith, 
There was a Society founded in Bombay 
in 1917 known as the Hindu Mission 
Society. Its object was to perform “Sudhi” 
that is to say, convert people of other 
faiths and admit them ifito the Hindu fold, 
On the 21st of May, 1922, at her request, 
this Society performed the ceremony of 
conversion. She changed her name and 
adopted a Hindu name, vie, Sulochana, 
Immediately after the conversion, on the 
same day, she married according to Vedie 
rites, Mr. Ratansi Morarji, a mill-owner 
of Bombay and member of the Council of 
State. Mr. Vaidya and Mr. Raje who belon ga 
edto the Hindu Missionary Society, cfficiated 
at theeonversion as well as the marriage, 
They depose that in regard to both the 
events Vedic religious rites were perform- 
ed. Mr. Vaidyaeays and his statement has 
not been challenged— that the rites per- 
formed were such as would be sufficient 
under the Hindu religion to effect & con- 
version. Mr. Vaiaja and Mr. Raje are 
Biabmins as also Mr. Chunilal Bhat who 
was present and has been examined, i 


366 
was Mr. Bhat who performed the kanya- 
dana that is, who gave away the bride. 
The marriage wasnot performed secretly, 
but according to the evidence of Mr. 
Raje, it was not for certain reasons (not 
stated) made very public. The conversion 
as well as the marriage were published in 
the newspapers. Soon after the wedding, 
the lady and her husband left for Europe. 
They lived in Venice, in Paris and in 
London and returned to India in August. 
While they were in Europe, Mr. Morarji's 
brother wasliving with them as & member 
of their family. After their return the 
husband went to Bombay but the lady resided 
either at the Head quarters at Adyar of 
the Theosophical Society or was touring in 
South India. This estate of things continu- 
ed from August to December, 1922, when 
she also went over to Bombay where she 
resided till herdeathon the 14th of August 
1923. In October, 1922, she made a Will 
bequeathing her entire property to the 
petitioner, Mr. Morarji. The present pro- 
ceeding relates to that Wil. Mr. Morarji 
claims Letters of Administration with a 
copy of that Willannexed, The Will has 
not been attested and one of the questions 
I have to decide is,is the Will valid not- 
withstanding the fact that it has not been 
attested? This raises the question— Was 
she a Hindu at the time of the execution 
of the Will? To proceed with my narra- 
tive after she returned to Bombay, her hus- 
band lived at his own house, ,while she 
was living either on a flat or in Hotels, 
Mr. Morarji frequently visited her at those 
places and had his.meals with her. In his 
evidence, he deposes that she was regarded 
as a Hindu and treated by others as such, 
She died, as I have just said, on the 14th 
of August, 1923, and it is in evidence that 
she was cremated according tothe Hindu 
rites in a Hindu Crematorium at Bombay. 

These are in brief the facts of the case. 
Under 8. 63 of the Indian Succession Act, 
for a Will to be valid, it must be attested 
by two or more witnesses. This section 
applies in the case of Hindus, only to 
Wills made inter alia within the local 
limits of the Ordinary Original Civil Juris- 
diction of the High Oourts at Madras and 
Bombay. (See ss. 57 and 58). In other 
words if the testatrix was not a Hindu, 
the unattested Will, would in no case 
he y if she was a Hindu, it would be 
alid if it was made outside the Presidency 


gowns of Madras and Bombay, 
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This raises the point.— Where was the 
Will made? Itis clear beyond doubt that 
the lady was notlivingat Bombay between 
August andDecember. It follows from that 
that the Will could not have been made at 
Bombay. ‘hen, the alternative is, was it 
made inthe Oity of Madras? According 
to the evidence, during that period she was 
residing at the quarters of the Theoso- 
phical Society at Adyar. This is beyond 
the local limits of the Ordinary Original 
Oivil Jurisdiction of the High Court of 
Madras. lf she was not actually residing 
at Adyar,she was touring in the mofussil. 
There is no positive evidence as to where 
the Will was made, The Adyar Bridge 
separates her Adyar home from the Oity 
of Madras strictly so-called. In fact the 
distinction between this part of Adyar 
and Madras proper becomes important, Bo 
far as we are concerned, only for the pur- 
poses of the Act, If the Will was executed 
while the lady was touring in the mofuasil, - 
it would, in that case, be undoubtedly 
valid. But then if she desired to make 
a Will while at Madras (as understood . 
generally and not aa understood in the Act) 
it would be most natural that she should 
make itat her own home. Why should it 
be assumed that she left her home, crossed 
the bridge, came toa strange place and 
then executed the Will? The paper that 
is produced as the Will shows that no kind 
of formality attended its execution. It 
was the note paper of the lady with her 
monogram that was used. lt is a brief 
Will, consisting as it does, of a few lines. 
It leaves the impression that it was writ- 
ten in the privacy of her own room unlike 
a Will prepared with the aid of a legal. 
adviser and with attendant formalities. I 
am prepared to infer that it was not 
executed at Madras,i.e, as distinguished 
from Adyar beyond thebridge, Lam gatis- 
fied on the evidence that the Will was not 
executed either at Bombay or at Madras and 
that it is, therefore, valid. 


The next question is, was shea Hindu? 
Ti she was not &ven on my finding that it 
was executed outside the limits of the 
Cities of Madras and Bombay, it would 
still beinvalid. The answer depends upon 
the meaning of the word “Hindu” as used 
in the Indian Succession Act. It has been 
consistently held that the word "Hindu" 
is used in the Actin a theological as disa 
tinguished from a national or racial BONGO, 
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In Dagree v. Pacotti Sanjao (i) the ques- 
tion arose, whether Indian Christians were 
Hindus under the Act. If the term was 
used to denote & race, the parties being 
Hindu converts would clearly be Hindus; 
but the Court held that they were not. 

Starling, J., citing Stokes' Anglo Indian 
Codes, states his conclusion that the 
term as used in the Act is a “theologi- 
cal term as denoting any person profess- 
ing any form of the Brahmanical religion 
or religion of the Puranas,” 

In In re Joseph Vathiar of Nazareth (2) 
the High Oourt upheld the decision of 
the Civil Judge, who held that Native 
Ohrietians are not Hindus within the 
meaning of the Act, on the ground that 
the werd connotes a religious and not 
a national distinction. 

If the term “Hindu” is a theological 
expression, the question  arises:—ls it 
legally permissible toa non-Hindu to be- 
come a Hindu ? In Proceedings 8th Novem- 
ber, 1866 (3), the point for decision was 
whether a Obhristian convert relapsing to 
Hinduism could be convicted of bigamy on 
marrying a second wife, Holloway, J., 
observes: — 

“It seems impossible to assume that a 
man is not equally free to go from Hinduism 
to Ohristianity, and, if he pleases, back from 
Christianity to Hinduism.” 

The Oourt (Holloway and Innes, JJ.) 
held that the prisoner became a Hindu and 
was not guilty of bigamy and it quashed the 
conviction by the lower Oourt. In Muthusami 
Mudaliar v. Masilamani (4) a marriage was 
contracted according to Hindu rites bya 
Hindu with a Christian woman, who before 
marriage was converted to Hinduism. 
Sankaran Nair and Abdur Rahim, JJ., held 
that the marriage was valid under the 
Hindu Law. The ground of decision was, 
that the Obristian lady became a Hindu on 
conversion—although not a Hindu belonging 
to any of three regenerate castes. This 
decision is not connned to Ohristians by 
profession only but equally applies to those 
who are Ohristian by descent as well. 
Fanindra Deb Raikat v. Rafeswar Das (5), 
related to a family which was of "non- 
Hindu origin"; ifits members had become 

D 19 B. 783; 10 Ind, Dec. (x. s.) 525. 

2) 7 M. E. C. R. 121. 

(3) 3 M. HO. R. App. 7. 

1 e, 5 Ind. Oas. 42; 32 M, 342; 7 M. L. T. 17; 20M. L. 


(5) 12 I. A. 72; 11 O, 463; 4 Sar. P, O, J. 610; 9 Ind, 
jur. 277; 5 Ind, Dec, (x, 8.) 1008 (P, QJ) 
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“Hindus out and out" it was assumed that 
they would be governed by a Hindu Law 
unless a special custom was proved. In 
Sahdeo Narain Deo v. Kusum Kumari (6) 
the Court had to deal with a clan who 
became converted to Hinduism about 100 
years previously, The Judicial Committee 
held that the clan “had become sufficiently 
Hindu” to be prima facie governed by the 
Hindu Law. The expression (1) “Hindus 
out and out" and (2) “become sufficiently 
Hindu" are the expressions used by the 
Privy Oouncil. In the last mentioned cage, 
their Lordships referring to Palania 
Chettiar v. Alagan Chetty (7) allude to a 
mass of tribes in Southern India who 
became “Hinduised and subject to the law 
of the Smritis in most respects,” 

If then according to Judicial decisions, 
& person who both by descent and profes- 
sion is a Ohristian can become a Hindu, 
if the re-conversion of an apostate is 
permissible, if tribes of non-Hindus can be 
admitted into the Hindu-fold—what light 
do facts of Indian History throw on this 
question? Sir Oharles Eliot in his valuable 
work “Hinduism and Buddhism" says: 

“It is not quite correct tosay that one 
must be born a Hindu, since Hinduism has 
grown by gradually Hinduising the wilder 
tribes of India and the process atill 
continues.” 

Introduction, page 87. 

The chief feature of Hinduism is its 
tendency to absorb beliefs and to combine 
and amalgamate deities. There wasa great 
fusion of ideas andeven Persian and Greek 
religions made their contribution, The 
amplification of Hinduism and the absorp- 
tion of non-Hindu tribes into the Hindu- 
fold, were not necessarily two distinct and 
separate processes, 

"Whenever a popular cult grew important 
or whenever Brahmanic influence spread to 
anew district possessing such a cult, ‘the 
popular cult was recognised and Brah-. 
manised. This poliey can be abundantly 
illustrated for the last four or five centuries 
(for insfance in Assam), and it was in opera- 
tion 24 millenniums ago or earlier.” 

If non-Hindu Gods were thus accorded 

0 71 Ind. Oas. 769; 50 L A. 58; 4P. L. T. 917; 
A. LR, 1923 P. O. 21; 44 M. L. J.476; 32 M. L. T. 
121; 37 O. L. J. 369; 25 Bom. L. R. 560; (1923) M. W. 
(60 2 Pat. 230; 270. W.N. 901; 18L. W, 597 
( s Ind, Oas. 480; 481. A. 539; 44 M 740; (1821) 
M, W. N. 687; 26 O. W. N. 417; 30M. L, T. 208; 15 L, 
W. a 4U, P. L. R. (P, C) 21; A, 1,8. 192 P, O. 298. 
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recognition, non-Hindu tribes were similarly 
absorbed, The learned writer points out 
that the treatment by Hinduism of men and 
Gods is curiously parallel. 

“Princes like the Manipuris of Assam 
eame under Hindu infiuence, and were 
finally recognised as Kshatriyas with an 
imaginary pedigree, and on the same 
principle, their deities are recognised as 
forms of Siva or Durga." 

Introduction, page 37. 

In a footnote, he points out that accord- 
ing to Census of India, 1911, Assam page 47, 
about $0,000 animists were converted to 
Hinduism in Goalpara between 1901 and 
1911 by a Brahmin called Sib Narain Swami. 
This admission into the Hindu Society was 
not confined to the aboriginal tribes. Even 
the foreigners that invaded India were 
gradually assimilated. Speaking of several 
“royal families of the country, Sir Oharles 
Eliot observes: f 

“Many of these belong to districts which 
were formerly without the pale of Hinduism: 
many more arə the descendants of the 
Northern hordes, who, century aftercentury, 
i ed India.” 

nne Bk. 1, page $5. 

The Kushana dynasty which produced 
teat Hindu Rulers was in its origin non- 
Pindus. The names of the Kings Kadphises, 
Kanishka and Huvishka are not Indian; but 
Vasudeva, & later Ruler, belonging to the 
game dynasty bears a Hindu name. There 
are several instances of Greeks (Yavanas 
who bore Hindu names and becarhe absorbe 
in Hindu Society. The history of Hinduism 
ia thus one of gradual expansion and 
several races and tribes originally of non- 
Hindu origin were incorporated into it. 

Then comes the question, is membership 
of a caste a necessary pre-requisite for 
being a Hindu? In other words ia it 
incumbent upon every Hindu to belong to 
some caste? The statement thet @ man 
cannot be a Hindu—unless he belongs to a 
caste, is true in the sense that it is 
descriptive of a process. The convert, to 
start with, belongs to some community 
which adopts Hindu asages and it is then 
recognised as acaste at firstof very low 
Standing, but in afew generations, it may 
rise in the general esteem. ? “Hinduism and 
Buddhism" (Introduction, page 38). Sikhs 
have been belt to be Hindus. [Bhagwan 
Kuar v. Jogendra Chandra Bose (8)]: 

“90 Lev, 249; 310. 11; 7 O. W. N. 895; 13 M, L. J 
ES 1908; 138 P, Ia R, 1903 (P, O), 
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Similarly, Lingayats have been treated as 
being within the pale of Hinduism. And 
yet, Nanak the founder of the Sikhs and 
Basava the founder of the Lingayats taught 
that there was no distinction of caste The 
sect which comes into existence declaring 
that there is no caste, ends by observing 
caste. As Sir Charles Elliot puts it : 

“The sect which renounced caste becomes 
itself a caste.” 

(See Vol. II, page 177.) 

“Hindu life is permeated by the instinct 
that Society must be divided into tom- 
munities having some common interest 
and refusing to intermarry or eat with 
other communities.” 

(Vol. II, page 178.) 

It will thus be seen that a group of 
individuals professing Hinduism’ and 
adopting the Hindu mode of life, may in 
course of time become a. separate caste. 
But this does not show that till such a 
caste is formed, a member of this group 
is nota Hindu. While the caste isin the 
process of formation, can it be said that the 
individual is beyond the bonds of the 
Hindu religion? Then again, if a man 
secedes from his caste or is expelled from , 
it, he does not, on ceasing to belong to some 
caste, cease to be a Hindu. The instinct of 
the average Hindu may assign a new 
caste to those who declare that they belong 
to no caste. But, in such a case, is the 
man who belongs to no caste, to be regard- 
ed a8 being outside the pale of Hinduism 
on the ground that a new caste, which 
claims him, has not come into being? 
As Bhattacharya points out, each Hindu 
sect, which is formed, i8 practically a new 


caste. 
(“Hindu Castes and Sects" Preface.) 


I am, therefore, clearly of the opinion that 
it is not a valid objection toa man being 
treated asa Hindu, that he does not belong 
to some caste. 

Was the lady in question a Hindu at her 
death ? 

It is a question of fact in each case ` 
whether a given person is a Hindu or not, 
A European does not become a Hindu 
merely because he professes a theoretical 
allegiance to the Hindu faith, or is an 
ardent admirer and Advocate of Hinduism 
and its practices; but if he resides long in 
India, abdicates his religion by a clear act 
of renunciation and adopts Hinduism by 
undergoing formal conversion, gives up 


along with Ohristianity his Ohrietien name 
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and deliberately assumes a Hindu name, 
marries in accordance with Hindu reli- 
gious rites a person who is a Hindu by 
race and religion, and cuts himself off 
from his old environment and takes to 
Hiadu mode of life, in such a case, the 
Oourt may justly come to the conclusion 
that he has become a Hindu within the 
meaning of the Indian Succession Act. 
These tests are satisfied in the present 
case and I, therefore, hold that Mena Renda 
otherwise called Sulochana was a Hindu 
at her death. 

It then follows that the Will executed 
by heris valid and the petitioner is, there- 
fore, entitled to Letters of Administration 
with a copy of that Will annexed, 

I have now dealt with the case on the 
footing that the Will was executed outside 
the Presidency Towaos of Madras and 
Bombay. If I am wrong in this finding, 
the case must be disposed of, asif Mena 
Renda died intestate. 

Section 218 of the Succession Act says: 

"1f the deceased has died intestate and 
was a Hindu,..the administration of his 
estate may be gianted to any person who, 
according to the rales forthe distribution 
of the estate applicable in the case of 
such deceased, would be entitled to the 
whole or any part of such deceased's 
estate.” 

If the petitioner was her husband, he 
would be entitled to a grant of the ad- 
ministration. This raises the question, is 
the marriage valid? This point again must 
be decided with reference to the Hindu 
Law on the subject. 

To apply the Hindu Law to a European 
may seem strange But according to the 
Law of British India, in the case of 
Hindus (as in the case of Muhammadans), 
questions of personal law are deter- 
mined not by the test of domicile, but 
by reference to the religious com- 
munity to which that person belongs. In 
other words, the Law of Hindus and Muham- 
madang is the law of their religion. Part 
II of the Indian Succession Act dealing with 
domicile does not apply inter alia to Hindus 
(see s. 4). According to the English Law, a 
person's domicile determines his civil 
Status, This means that the law which 

overns him is the law of the country of 
fis domicile and it is attached to his 

erson and remains so attached wherever 

e goes, until he changes hia domicile, 
upon which the law of the new domicile 
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becomes attached to him in the same 
manner, E 

(Halebury's Laws of England, Vol. VI, 
"Oonfliet of Laws", page 183). ; 

The Indian Succession Act contains pro- 
visions to the same effect. The result is 
that whileordinarily a British Indian sub- 
ject can change his domicile and acquire 
a new law along with a new domicile, 
this right is denied toa Hindu. It must 
be bornein mind that [ am now dealing 
with thelaw to beadministered by a British 
Indian Oourt. Under that system of law, 
& Hindu carries along with him his per- 
sonal law wherever he goes and he can- 
not, however fixed his determination may 
be, get rid of that law. Is the person a 
Hindu? Then, wherever the Law of British 
India admits the operation of a personal 
law, his rights and obligations are deter- 
mined by the Hindu Law, that is the law of 
his religion, subject to the exception that 
by Statute any part of that law may be 
abrogated. This intimate connection bet- 
ween law and religion in the case of Hindus 
and Muhammadans, is fully dealt with in 
the judgment of the Judicial Committee 
in Abraham v. Abraham (8). (See also the 
arguments of Counsel in the case). In 
accordance with this principle, if a Hindu 
becomes a convert to Muhammadanism, he 
is, by virtue of hisconversion, governed 
by the law of his new religion; this is the 
general presumption, thougn a special 
usage may override it. 

“Ihe reagon for itis * — * >œ the 
written Law of India has prescribed broadly 
that in questionsof inheyitance and succes- 
sion, the Hindu Law 1s to be applied to 
Hindus, and the Muhammadan Law to 
Muhammadans." Jowala Buksh v. Dharum 
Singh (10). Bee also Oharter of the Supreme 
Oourt, 1800; cl. 19 of the amended Letters 
Patent, 1565 and Trevelyan on "Civil Courta 
in India" page 59 citing In re Kahandas 
Narran Das (11). 

Where the the law of the domicile applies 
it has been held that it is unnecesa 
that a person should realise the legal resuit 
of his conduct. It he acquires a new 
domicile he acquires a new law along with 
it. (See Halsbury’s Laws o1 England, Vol, VI, 
page 156). 

9 9 ÀL L A. 195; 1 W. R. P.O, 1; 1 Suth, P.O. J, 
P0) 0M 1A Slat p 534) Bad, P. O 
aie p. 537; . P. O. J, 189; 19 


KS 5 B, 154; 5 Ind, Jur, 589; 3 Ind, Deg, (m'a) 
i 
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By analogy,a European who becomes a 
Hindu, becomes also subject to the Hindu 
Law, although in this case, the test is not 
one of domicile, but one of religion, 

I shall now deal with the point, whether 
the marrisge is valid. 

In Bai Gulab v. Jivanlal Harilal (12) it 
was held by the Bombay High Court that 
according to the Hindu Law as administered 
in that Presidency & marriage between a 
Vaisya male and a Sudra female was valid, 
In the judgment in that case are discussed 
the original authorities bearing on anuloma 
marriages, Ohandavarkar, J., in Bai Kashi 
v. Jamnadas (13) after an examination of 
the Smrities and the Commentaries, also 
arrives at the conclusion that “anuloma 
marriages are valid.” In that case, the 
question related to a pratiloma marriage 
and it was held that it was invalid under 
the Hindu Law. Jam prepared to follow 
these cases and hold thatthe marriage in 
question is valid. I am not to be under- 
stood as saying that pratiloma marriages 
are invalid; that is not a question on which 

it is necessary to express any opinion at 
present. An anuloma marriage means a 
marrisge between a man ofa -higher and 
a woman of 8 lower caste, In- this case, 
the husband, a Bhatia, claims to be a 
Vaisya. Was the lady thena Sudra? In 
Muthuswami v. Masilamani (4), already 
referred to, the wife who became a Hindu 
was treated as a Sudra. But the judg- 
ment shows thatthe word 'Sudra' was not 
used in its ordinary sense. It was used in 
& somewhat special sense in that term. 

It was intended, to include all Hindus 
who are not dwijas or twice born classes. 

Whether, in such circumstances, a higher 
caste may not be assigned to one in the 

osition of Sulochana, is a question which 
P leave open, observing for the present that 
it deserves to be carefully considered, from 
the standpoints, both of ancient authority 
and of historical evidence, 

I have come to the conclusion that the 
marriage under consideration is, for the 
reasons I have stated, valid. 

I may add thatI do not enterfain the 
slightestdoubt as regards the genuineness 
of the Will, The facts, that it was signed 
by the lady in her maiden Obristian name 
and that the petitioner is not described 
88 her husband these facts may be easily 

12) 65 Ind. Oas. 602; i ; . 
i A 1922 Bom. 32, pete Sir ee DU Te Res 

Mà) 49 Ind, Css, 183; 14 Bom, L, R, 647, 
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explained. The disposition was not to 
rest on the validity either of the marriages 
or of the conversion. To bring about this 
result, the testatrix had to adopt this course 
‘of conduct. , 

Inthe result, I direct grant to the peti- 
tioner of Letters of Administration with 8 
copy of the Will annexed. 

Oosts of both parties shall come out of 
the estate, 


Y. N. Y. Application granted, 


OUDH CHIEF COURT. 
Seoonp Civin APPBAL No. 349 or 1927. 
February 29, 1928. 

Present:— Bir Louis Stuart Krt., Ohief 
Justice, snd Mr. Justice Raza. 
SHIV RAM LAL AND OTHB&8—DBFANDANTS 
—APPALLANTS 


versus 
GANGA SHANKAR AND OTRERB— 
PLAINTIFFS AND OTHERS— DEFENDANTE— 
RESPONDENTS, 

Alluvion and diluvion—Land gained by village by 
alluvion—Zemindars' right to share in proportion to 
their shares in village. 

Every zemindar ina village has aright to share 
m RUM land according to his interest in the 

age. 4 

second appeal against a decree of the Dis- 
trict Judge, Fyzabad, dated the 27th July, 
1927, modifying that of the Subordinate 
Judge, Fyzabad, dated the 15th November, 
1926. 

Mesars. Niamatullah and Ghulam Hasan, 
for the Appellants, ; 

Messrs. Bisheshwar Nath, Radha Krishna 
and Ram Narain Lal, for the Respondents. 

JUDGMENT.—The matters in dispute 
between the parties to this appeal have 
been discussed at greatlength both in the 
judgments of the trial Court and the lower 
Appellate Court; but theactual points for 
decision by ùs can be stated very shortly, 
The river Ghogra flows between the village 
of Raunabi in the Fyzabad District and 
villages of Gonda District. It is now 
accepted by both sides that in relation to 
alluvial accretions the midstream rule 
applies. Thus any land which is added tg 
Haunahi by alluvial accretion belongs ta 
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Raunshi, wherever it may come from on 
the Gonda side. Here we are concerned 
with land which has so been added to 
Raunahi and the dispute is as to whether 
that land belongs to all the zemindars of 
Raunahiin proportion to theirshares or only 
to certain favoured individuals, who ina 
previous suit many years ago asserted their 
rights. The land to which those persons 
then asserted their rights has now ceased to 
exist. It has gone back into the river but 
in its place other land has been since 
thrown up. There can beno question here 
of res judicata or estoppel. It is perfectly 
clear to us that every zemindar in Raunahi 
has a rigut to his share in this alluvial land 
according to his interest in the village and 
the plaintiffs-respondents are entitled to 
their snare in this manner. Many other 


points have been raised before us, but it is: 


unnecessary to discuss them as upon this 
broad principle we can decide the appeal, 
Paragraph 4 of Regulation XI of 1825 
doss not affect the case. The appeal, 
therefore, failsand is dismissed accordingly 
with coats. 

We now come to the cross objection, The 
trial Court arrived ata conclusion, whieh 
wa cannot accept, to the effect that & certain 
number known as 598, which is an area of 
203 bighas odd, was the sole property of 
the owners of pattia Raunahi We fiad no 
reason to accept that view which is based, 
in our opinion, upon an incorrect conclusion 
as tothe law. The plaintiffs-respondents 
have filed a cross-objection in this respect; 
but, in our opinion, they cannot enforce this, 
except against that portion of these 209 


bighasas is in possession of the defendants-, 


appellants. 'Tney cannot enforce this, in 
our opinion, against their fellow respondents 
but only against the appellants, Tae matter 
is most unimportant. If they succeed in 


full in their objections thay would obtain Il’ 
bighas more ofabsolutely worthless land; 


bat asit is we award them all to which they 
ère entitled, that is 2 bighas of absolutely 
worthless land as against the defendants- 
appellants, The coste of the cross-objection 
will be borne by the partiea. 

A. N. A. Appeal dismissed. 
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RANGOON HIGH COURT. 
SgooND Orvin APesAL No. 308 or 1927. 
January 10, 1928. 

Present :—Mr. Justice Carr. 

- MAUNG OHIT PE AND oTHERs—" 
APPELLANTS 


versus 
P. N. L. NARAYAN OHETTIAR.— 


RESPONDENT. 

Civil Procedure Code (Act V of 1908), O. XXI, v. 8 
(2)—Application to record adjustment of ‘decree— 
Decree-holder absent—Court, whether bound to record 
adjustment without proof 

The Court is not bound under O, XXI, r. 2 (2), 
Civil Procedure Oode, to certify a payment or ad- 
jastment without requiring proof of it, merely be- 
cause the decree-holder does not appear to show 
cause why the payment or adjustment should not be. 
recorded as certitied. 


Measrs. Ba Han and Ba Maw, for the 
Appellants. 


JUDGMENT.—The facts in this case 
are that P. N. L. Chettyar obtained a decree 
in the Rangoon Small Oause Oourt against 
the present appellants and a number of 
other persons. This decree was transferred 
to the Sub-Divisional Court of Nyaunglebin 
for execution. There,one Maung Tha Din 
applied to execute the decree claiming that. 
he was the assignee of it. This application 
was opposed by the judgment-debtors, who. 
raised anobjection under O. XXI, r. 16, 
which ultimately resulted in Maung Tha 
Din withdrawing his application for execu- 
tion. 

Before that was withdrawn, the present 
appellants ,filed an application, in which, 
among other things they alleged that the 
decree had been fully satisfied by payment 
to the original deeree-holder, and they 
asked that this satisfaction should be re- 
corded as certified under O. X XI, sub r. (2). 
Notice was given of this application to 
Maang Tha Din who putin a written objec- 
tion saying that, so far as he knew, the 
decree had not been satisfied. After that 
he withdrew his application for execution, 
and he did not further appear in thecase. 
After that, notice was issued tothe original 
decree; holder who was not found, and then 
the Court ordered issue of notice by sub- 
stituted service. I note that only 14 days 
were allowed in this notice, whish was 
obviously inadequate, In all cases where 
notice is issued by substituted service, 
ample time should be, allowed for 
the notice to come tothe knowledge of 
the person concerned and to give him à 
puficient opportunity of appearing, Th 
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decree-holder did not appear after ‘this 
notice had been declared duly served; and 
the Sub Divisional Court then called upon 
the appellants to prove the payments 
alleged by them, After hearing their evi- 
dence the Sub Divisional Judge was not 
satisfied, and held that the claim had not 
been proved and he accordingly dismissed 
their application On sppeal that order 
wasconfirmed by the District Judge,and the 
appellants now appeal to this Court. The 
only possible ground of second appeal is 
based on the wording of O. XXJ, r. 2 (2) 
in which it is said: "if, after service of 
such notice, the decree-holder fails to show 
cause why the payment or adjustment 
should not be recorded as certified, the 
Qourt shall record the same accordingly.” 
It is contended that under the terms of 
that subrule, since the decree-holder did 
not appear to show cause, the Court was 
. bound to certify the payment without re- 
quiring prcof of it. 

The wording of the rule certainly does 
lend come support to this contention; but 
I am not prepared toscceptit:. Iteeemsto 
me that although the word “shall” is used 
the Court is not bound to record a pay- 
ment when it is not satisfied that such pay- 
fnent has been made. In allez parie cases 


in which the burden of proof is on the. 
applicant, the principle is that, before 8. 


decree or order can be passed in his favour 
the applicant must adduce sufficient evi- 
dence to prove his claim, and 1 think that 
the same principleholdsgoodina case such 
ns this. Ít was more especially necessary 
for the Oourttorequire proof inthe particular 
circumstances of this case, in which the 
original decree holder could not be found, 
and there wasa person claiming to be an 
assignee of the decree. It may be also 
noted that the-assignee, Manng Tha Din 
did to a certain extent show cause by deny- 
ing all knowledge of the payment alleged. 
The factthat he failed to appear afterwards, 
would not absolve the appellants from the 
necessity of proving their case. 

* I see, therefore, no sufficient reagpn for 
interference and dismiss this appeal. Asib 
has been heard ex parte, there will be no 
order for costs. 
‘AON. A. 


“a 


Appeal dismissed, 
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CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL ORDER No. 168 oF 
1927 AN» OiviL RuLE No. 408 (m) or 1927. 

November, 17, 1927. 

Present:— Justice Sir Zahhadur Rahim 
Zahid Suhrawardy, Kr., and Mr. Justice 
Graham. 

JEWRAJ KHARIW AL—APFPRLLANT 
versus 
DAYAL CHAND JOHURY AND 
ANOTHER— RESPONDBNTS. 

Provincial Insolvency Act (V of 1920), 8. 70—‘After 
such preliminary inquiry, if any, as tt thinks neces- 
sary’, meaning of— Complaint against vnsolvent. with- 
out preliminary enquiry, validity of. 

Under s. 70 of the Provincial Insolvency Act, 1920, 
the Insolvency Court has a disoretion to make a 


preliminary enquiry or not, as it thinks fit, before 
ordering the prosecution of an insolvent. [p. 374, col, 
2 3 


Where a creditor filed a statement formulating 
certain charges against an insolvent and the Court 
made a complaint against the insolvent a‘ter calling 
for a report from the Receiver and hearing “the 
Pleaders on both sides but without taking sworn 
evidence: -> 

Held, that ihe Court did not act in contravention 
of the provisions of s 70 of the Insolvency Act and 
the complaint was not invalid. |:5id.] 


Appeal against an order of the District 
Judge, 24-Parganas, dated the znd and &th 
February, 1927. 

Babus Panchanan Ghose and Apurba 
Charan Mukherjee, for the Appellant. 

Mr. J. N. Majumdar and Babu Ramesh’ 
Chandra Pal, for the Respondent, ' 

` JUDGMENT: 

Suhrawardy, J.—This is an appeal 
against an order of the District Judge of 
24-Parganas passed under s. 70 of the Pro- 
vincial Insolvency Act of 1920 directing 
the prosecution of the appellant on making. 
a complaint to a Magistrate of some offences. 
mentioned in s. 69 of the Act. It appears’ 
that one of the creditors of the insolvent’ 
made an application before the District 
Judge complaining of certain fraudulent 
acts of the insolvent which were mentioned 
under seven heads in the petition, There’ 
was also a report from the Receiver in 
which it was complained that the ingol- 
vent had not disclosed all his properties, 
The learned Judge, presumably on the 
materials befoxe him, beld that "he was 
satisfied that the insolvent had wilfully 
failed to perform the duties imposed on him 
by 8.22 ofthe Act by not producing his 
accounts and other books and by withhold- 
ing documents relating to his affairs and 
that he had failed to disclose certain pro- 
perty to wit, two motor cars.” The apy 
pellant has appealed against the pro 
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priety of this order, having obtained special 
leave from this Court under s. 75, Provincial 
Insolvency Act. 
been pressed before us is that the District 
Judge ought to have held a prelimi- 
nary enquiry before making a complaint 
under s. 70 and that in the present case 
he did not give sufficient opportunity to the 
insolvent to prove that he had not commit- 
ted the offences mentioned in the Judge's 
order. Great stress is laid on the words 
* after such preliminary enquiry, if any, as 
he thinks necessary" in s, 70 as it now 
stands. In order to understand what is 
meant by those words in the section it may 
be neceasary to go back into the history of 
B. 7Vofthe Act, Inthe Act of 1907 s. 43 
which dealt with offences in the course of 
insolvency proceedings provided thus : “ If 
adebtor, whether before or after the mak- 
ing of an order of adjudication,—wilfully 
makes falseentries in the inventories, etc., 
the Court may sentence him, by order in 
writing, to simple imprisonment for a term 
which may extend to one year, &nd in every 
such case the Court shall record the facts 
constituting the offence with the state- 
ment (if any) made by the debtor.” In 
practice the wording of the section was 
found to be vague and unworkable and it 
‘was, therefore, considered necessary to make 
it more explicit. Bection 43 of the Act of 
1907 was accordingly replaced by s. 70 of 
the Ast of 1920. That section provided as 
follows: ‘‘ Where the Court is satisfied 
that there is ground for enquiring into any 
offence referred to ins, 69, the Court shall 
direct that a notice be served on the debtor 
in the manner prescribed in the Code of 
‘Oriminal Procedure, 1838, for service of 
a summons, calling on him to show cause 
“why a charge or charges should not be fram- 
ed against him.” The section further pro- 
“vided that the Insolvency Oourt might try 
thecharge itself and convict the accused 
and sentence him to terms of imprison- 
ment notexceeding three years. The last 
clause of s. 70 provided that the Court 
might instead of itself inquiring into an 
offenca under s. 69 make a complaint 
thereof in writing to the nearest Magistrate 
‘of the First Class. Section 70 of the Act of 
1920, therefore, authorised the Insolvency 
Court either to enquire into the offence 
itself and punish the accused or to send him 
to a Magistrate for trial. Then came the 
report of the Civil Justice Committee, 
1924-25, which recommended that the pro- 
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cedure in this respect should be simplified 
and assimilated to that in England and 
recommendation was made in the following 
words: “We think moreover that the 
necessity for notice to the insolvent might 
well ba discarded altogether and that tlie 
procedure in such cases might be further 
assimilated to the procedure in England 
whereby an order for prosecution should be 


` obtained from the Bankruptcy Court with- 


out consulting the bankrupt on the subject; 
the bankrupt having plenty of time and 
opportunity to say what he has to say when 
he is arraigned beforethe Oriminal Court." 

Attempt was made to give effect to this 
recommendation and s. 70 of the Act of 1920 
was amended by Act IX of 1926. By that 
Act the first three clauses of s. 70 of the 
Act of 1920 were repealed and the following 
clause substituted: “ Where the Court is 
satisfied, after such preliminary enquiry, 
ifany,asitthinks necessary, that there is 
ground for enquiring into any offence re- 
ferred to in s. 69 and appearing to have been 
committed by the insolvent, the Oourt may 
record a finding to that effect and make a 
complaint of the offence in writing to a 
Magistrate of the First Class having jurie- 
diction, and such Magistrate shall deal with 
such complaint in the manner laid down 
inthe Code of Criminal Procedure, 1898." 
The effect of this amendment is to take 
away the power from the Insolvency Court 
of itself trying the insolvent and sentencing 
him to punishment, and also to dispense 
with the mecessity of Rerving notice on the 
debtor setting forth the substance of the 
offence and of hearing «him in answer. In 
place of the latter provision in the Act of 
1920 it was enacted that the Insolvency 
Court might hold a preliminary inquiry, if 
any, before ordering the prosecution of the 
insolvent. It is not necessary for our pre- 
sent purpose but [ may mention that the 
amendment made in 1926 was so clumsily 
done that the last two cla. (4) and (5) of a. 
70 and the last sentence in the s. 69 of the 
Act of 1920 were left undisturbed.’ These 
clauses by the amendment -made in 1926 
had become redundant and meaningless, 
This omission was subsequently discovered 
and Acta X and XII of 192/ were passed 
which repealed certain words in the Amend- 
ing Act IX of 1926 in s. 69 of the Act of 1920 
the effect of whichis thats. 70 stands as it 
was enacted by the Act of 1920 minus cls, 
(4) and (5) of s. 70 of the Act of 1920, 
The amendment made in 1927 “does not 
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affect this case as the order of the learned 


District Judge was passed before the Act- 


of 1927 came into force the order being dated 
the 2nd February, 1927. 20 
Now we have to consider the meaning of 
the words "after such preliminary enquiry, 
if any, as it thinks necessary " that have 
been introduced into the section by the Act 
.of 1926, Ifthe plain and natural meaning 
- is given to these words, they make it discre- 
tionary withthe Judge(1) to hold a preli- 
minary enquiry and (2) if he holds one, to 
have it of such a nature as he thinks neces- 
‘sary. In other words, the Judge may or 
may not hold & preliminary enquiry and if 
. he decides to hold one, he may make such 
.enquiry as he thinks necessary in order to 
. satisfy himself that there is ground for en- 
uiring into the offences referred toin s. 69. 
. That seems to be the ordinary sense in 
_ which the words have been used leaving it 
‘ entirely to the discretion of the Judge to 
. determine how he will be satisfied before 
: ordering the prosecution of the insolvent. 
: But reference has been made tors. 476, Ori- 
. minal Procedure Code of 1898 where those 
. very words are used in connection with the 
. procedure in case of complaints by Courts 
_of Justice. In interpreting those words in 
the section the Courts have held that they 
' makeit entirely discretionary with the Court 
.to order inquiry; but in some cases the 
. superior Courts have interfered with theorder 
_of the inferior Court on the ground that 
_ the case is such in which preliminary en- 
' , quiry ought to have been made.. These are 
. considerations which do not depend upon 
. any interpretation af the Statute but upon 
the facts of each particular case. Wor my- 
~ self I prefer tc adopt the dictum of Pigot, J, 
: inthe case of Baperam Surma v. Gouri Nath 
` Dutt (1):— “Although it may sometimes well 
“be that a preliminary inquir y ought to be 
held, the adoption of a rigid rule to that 
effect would simply introduce into the crimi- 
nal procedure in this country a new stage 
as a matter of imperative necesaity......... "s 
We do not think that *sueh a practice is 
_Tendered imperative by the Jaw, and it is 
not desirable that it should be necessarily, 
and in every case, introduced.” In the 
case of Darpa Narayan Bera v Bipin Be- 
hari Mitra (2), it has been held that the 
holding of a preliminary enquiry in a pro- 
. ceeding under s. 476, Criminal Procedure 
1) 20 O. 474 at p. 478; 10 Ind Deo. (x. s.) 320. 
v 2) 10 Ind. Cas. 66; 15 O. W. N. 691; 14 O. L. J. 123; 
` 18 Or. Le J, 209. 
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Code, is discretionary and a person against 
whom an order for prosecution has been 
passed without such an enquiry cannot 
complain. Then the learned Judges add: 
“unless he has been préjudiced by the omis- 
sion.” This qualification might have been 
considered necessary in that case; but there 
is nothing in the law to support the view 
that the discretion of the Judge is in any 
way restricted or saddled with any qualifica- 
tion by thelaw, It is not always safe to 


‘interpret one Statute with reference to 


another Statute dealing with a different 
subject; but as s. 70 of the Provincial 
Insolvency Act and s. 476, Criminal Proce- 
dure Oode, deal with offences though of - 
different nature, it might be taken that in 
introducing the words in s. 70 the Legis- 
lature had s 470, Criminal Procedure Code, 
in view Considering the history of s. 70 
of the Provincial Insolvency Act as I have 
attempted to detail above it would appear 
that the Legislature intended that the 
Judge should satisfy himself in any way he 
thinke proper before ordering a prosecution; 
and this interpretation is justified by the 
omission from the Amending Act of the 
direction which made it necessary for the 
Court to serve a notice on the debtor and 
hear him before ordering his prosecution, 
As the section now stands the Court may 
pass an order under s. 70 ex parte and in 
the absence of the insolvent. This being 
the law the District Judge bas not acted in 
contravention of any provision of the law. 
The question that remains for consideration 
ig whether in the circumstances of the 
present case he has exercised his judicial 
discretion properly or whether he 
should have given the insolvent an 


opportunity of satisfying him that there 
was no ground for ordering his pro- 
secution. It appears that the cre- 


ditor filed a statement formulating the 
charges and the nature of the evidence he 
Bought to produce. The insolvent's Pleader 
was informed of that fact and he took time 
tolook into the charges. A week after the 
learned Judge heard the Pleader for the 
insolvent and also the creditor and on the 
following day held that he was satisfied that 
the insolvent had committed the offences 
under the Act. 

Section 70 of the Act of 1920, as I have 
observed, was amended by removing fiom 
it the proeedure under which the Dis- 
trict Judge could himself try and con- 
vict the insolvent as it was found in 
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practice that it entailed waste of time of the 


Insolvency Court and as it was found | 


unds-irable that the Court dealing with 
insolvency proceedings should itself try the 
offence in regard to which it might reason- 
ably be held to have formed an opinion 
Prejudicial to the alleged offender. If we 
adopt the view that has been pressed before 
us, namely, that the District Judge ought 
to hold a preliminary enquiry by which is 
suggested a judicial enquiry giving op- 
portunity to both sides to adduce evidence 
and fight the matter out before him, the 
object of the amendment would be entirely 
lost. In that case there should be two 
enquiries—one before the Judge and an- 
other before the Magistrate to whom the 
case might be sent. I am not prepared to 
hold that in the present case the learned 
Judge has not exercised his judicial discre- 
tion properly in ordering the prosecution 
of the insolvent. Butitis argued that the 
learned Judge ought not'to have relied 
upon the report of the Receiver and upon 
the pstition filed by the creditor. We do 
not know ifthe learned Judge merely relied 
upon the allegation made by the creditor. 
But it seems to me that he was within his 
rights in attaching importance to the re- 
port of the Receiver, his own officer. There 
is no question whether the report of the 
Receiver is admissible in evidence accord- 
ing to the Evidence Act; it is the report of 
an officerof the Court bringing certain facts 
to its notice ; andthe Court after perusing 
the report may in its discretion call for 
proof of the facts alleged or act upon the 
report. The fact that the learned Judge 
out of the seven charges made by the 
creditor picked out two for consideration 
showsthathe gave proper consideration to 
the case after hearing the  insolvent's 
Pleader and has come to a conclusion which 
cannot be said on the materials before him 
to be wrong. I will, therefore, dismiss the 
appeal with costs, 4 gold mohurs to come 
out of the estate of the insolvent. 
Graham, J.— The facts shortly are 
that the appellant Jewraj applied on the 
27th January, 1927, to beadjudged an insol- 
vent and a Receiver was appointed. Inthe 
courae of the proceedings which followed, it 
transpired or at allevents it was alleged that 
the insolvent had wilfully failed to perform 
someof the duties imposed on him by s. 22 
of the Provincial Insolvency Act by not 
producing his account books and other 
books and by withholding documents re- 


JEWRAY KHARIWAL V, DAYAL OHAND JORCEY, 


"815 
lating to his affairs; and further that he 
had failed to disclose certain property, to . 
wit, two motor cars. A report was called 
from the Receiver and on the basis thereof 
and on hearing the Pleaders on bcth sides 
the learned Judge ordered the prosecution 
of the insolvent under s. 69 of the Act and 
directed to issue a letter of complaint to 
the Magistrate as provided for in s. 70 of 
the Act. The main ground on which the 
orders are assailed is that they have been 
passed upon insufficient materials and that 
the learned Judge should, before making 
the orders, have held a judicial enquiry,— 
it beingcontended thatthe words ‘ preli- 
minary enquiry’ in s. 70 mean a judicial 
inquiry, that is to say, upon sworn evidence, 
In my judgment this contention is without 
substance, Section 70 as it now stands 
after the amendment effected by the Repeal- 
ing Act (X of 1927) reads as follows: 
" Where the Court is satisfied after such 
preliminary enquiry, if any, as it thinks 
necessary, that there is ground for such en- 
quiry into an offence referred to in s 69 
aod appearing to have ' been commit- 
ted by the insolvent, the Court may record 
aflndiug to that effect and make a com- 
plaint of the offencein writing toa Magia- 
trate of the First Olass having jurisdiction, 
and such Magistrate shall deal with such 
complaint in the manner laid down in the 
Code of Criminal .Procedure, 1298." It is 
clear that the Court has the discretion to 
make a preliminary enquiry or not as ib 
thinks fite It is not bound to do so. ' 
Speaking for myself I do not think that 
upon the facts of the present case we should 
be justified in interfering with the dis- 
cretion which has been exercised by the. 
learned District Judge. It seems to me 
further to be open to some doubt whether 
the words ‘preliminary enquiry’ in 8.70 of 
the Act necessarily mean a judicial enquriy 
on sworn evidence. We have not been 
shown any authority in support of this pro- 
position. Itisto be borne in mind that 
iu insolvency prodeedings the report of 
the Receiver is often acted-upon by the 
Court and [ see no reason why the learned 
District Judge acting as he did upon the, 


report of the Receiver and after 
hearing the Pleaders on both sides 
should not be held to have suffi-. 


ciently complied with the requirements of 
thesection. Itis to be observed that what. 
the section requires is thatthe Court should 
be satisfied that there is ground for 


316 


enquity. Whatseémsto be contemplated 
is that the enquiry should be made, if neces- 
sary, before the Magistrate instead of 
taking upthe time of the District Judge 
whose time ought not to be wasted over 
such matters. The Magistrate has to deal 
with the complaint in the manner laid 
down in the Oriminal Procedure Code and 
it by no means follows that he will neceg- 
sarily issue process on the comlpaint 
without making a preliminary enquriy or 
directing investigation as he 18 empowered 
to do under s. 202, Griminal Procedure 
Oode. I agree, therefore, with my learned 
brother that the appeal fails and should 
be dimissed. 

Civil Rule No. 408 (m) of 1927 is dis- 
charged, 


A.N, A. Appeal dismissed. 


OUDH CHIEF COURT. 
BEcoN» CiviL APPsaL No. :69 or 1927, 
April 5, 1928, 

Present:—Mr. Justice Raza. 

BANT BAKHSH AND ANOTRE&— PLAINTIFFE 
—APPELLANTS 


tersus 
RAM NATH AND orHggS—DRFRNDANTS— 
RxrsPONDENTS, 

Limitation Act (IX of 1908), Sch. I, Art. 142— 
Declaratory suit based on title with prayer for 
possession in. the alternative— Lamitatvort — Lamatation 
against co-sharer—Open denial of title. 

When a suit is principally a declaratory suit based 
on title, it does not fall under Art. 142 of Bch. 1 of the 
Limitation Act though the plait contains a prayer 
for recovery of possession in the alternative 

The ordinary presumption is that possession goes 
with title andas against aco-sharer limitation does 
not begin to run until his title is openly denied, 

Appeal against a decree of the Addi- 
tional Sub-Judge, Fyzabad, dated the 3166 
August, 1927, modifying that of the Munsif, 
Havali, Fyzabad, dated the 15th March, 1927, 

Messrs. Haider Husein and A, C, 
Mukerjee, for the Appellants. E 

Mr. A. K. Dhaun, for the Respondents. ` 

JUDGMENT.—These two appeals 
arise out of a suit brought by the Plaintiffs 
Sant Bakhsh and Ram Samujh against 
Din Dayal, Ram Nath and four others for 
& declaration in respect of certain trees, 

Plot No. 2406 of village Bainti is ad jacent 
to plot No.881 of village Ahrani in the 
District of Fyzabad, The plaintiffs are the 
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under-propriétors of No. 2408. The defend- 
ants are the tenants of No. 881 The 
dispute in this case relutes to 11 trees, 

The plaintiffs’ claim was decreed by the 
learned Munsif of Havali at Fyzabad on 
the 15th March, 1927 The defendants 
appealed and the result was that the decree 
of the first Court was set aside and a 
decree was passed in favour of the plaint- 
iffa for possession of the trees in dispute 
to the extentof a one-fourth share only, 
This decree was passed on the3lat August, 
1927, Both parties were dissatisfied with 
the decree. They have appealed to this 
Court. The plaintiffs’ appeal is Appeal 
No. 369 of 1927, and the defendants’ appeal 
is Appeal No. 386 of 1927. 

I have heard the learned Counsel of both 
the parties atsomelength In my opinion 
there isno substance in these appeals. 

Only two points arise for determination 
in these appeals :— 

l. The situation of the trees in dispute. 

2. Plaintiffs’ possession over the trees 
within limitation. 

The finding of the learned Additional 
Subordinate Judge on the first point is a 
finding of fact based upon admissible 
evidence and must be accepted in second 
appeal. He has found that the trees in 
dispute stand on the defendants’ land not 
on the plaintiffs’ land. The plaintiffs’ 
learned Counsel has attempted to show 
that this finding is erroneous, but a find- 
ing of fact cannot be attacked in second 
appeal on the ground of insufficiency of 
evidence or op the ground of error, though 
the error is gross and inexcusable. The 
learned Counsel has attempted to show 
also thatthe finding of fact is vitiated by 
wrong procedure; but Iam not prepared 
to agree with him on that point. Hence 
Iagree with the finding of the learned 
Additional Subordinate Judge on the first 
point, 

Iam not prepared to disagree with the 
finding ofthe learned Additional Sub- 
ordinate Judge on the second point also, 
It is proved that the plaintiffs are owners 
of a one-fourth,share in the trees in dis- 
pute under the deed of gift dated the 
31st March, 1914. Thus the plaintiffs’ title 
is established tothe extentof a one-fourth 
share. The defendants’ learned Counsel 
has argued that the plaintiffs have lost 
their right to the trees as donees by efflux 
of time. Itis noticeable that no plea of 
adverse possession was raised by the 
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defendants in their defence. The deed 
shows that the plaintiffa had got possession 
of the property as donees. The: present 
Buit is principally a declaratory suit based 
on title, though the plaint contains also a 
prayer for possession of the property (in 
the alternative). I have examined the 
plaint carefully. I am of opinion that the 
present suit is not a suit falling under 
Art, 142 of the Indian Limitation Act. 
The ordinary presumption is that posses- 
sion goes with the title. The plaintiffs are 
the co-sharers of the defendants so far as 
the trees in dispute are concerned to the 
extent ofa one-fourth share. The limita- 
tion against a co-sharer does not begin to 
run until his title is openly denied. I 
think the learned Additional Subordinate 
Judge was not wrong in holding that it 
wasfor the defendants toset up and prove 
adverse possession in the circumstances of 
the case, but they have failed to do so. 
Nothing short of ouster could deprive 
the plaintiffs of the property to which they 
are entitled under the deed of gift. Whe- 
ther there was such an ouster is & ques- 
tion of fact and that question has been 
decided against the defendants, 

Noother point was urged before me in 
these appeals. 

The result is that Iagree with the find- 
ings of the learned Additional Subordinate 
Judge on both the points mentioned above. 
Hence I dismiss both the appeals with 
costs. The decree of the lower Appellate 
Oourt is confirmed in all respects. 


G H. Appeal dismissed, 


LAHORE HIGH COURT. 
Swoonp Civrs& APPEAL No. 2009 or 1923, 
May 9, 1928, 
Present: —Mr. Justice Addison and 
Mr Justice Bhide, 
KAMIR-PLAINTIFF—SÁPPBLLANT 
versus 
HAIDAR AND ÓTHERS—DEFBNDANTS 
— RESPONDENTS. 
Custom—Alienation—Will—Extent of powers, deter- 
mination of, in reference to personal law—Error of 
Mas in acase in which the parties claim to be 
governed by Oustomary Law the power to Will is 
established under Customary Law, the limits to such 
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power should be looked for in the Oustomary Law 
Bt least in the first instance. To look for such 
limits in the personal lew of the parties isan error 
of law justifying interference in second appeal, 


Second appeal from a decree of the 
District Judge, Jhang at Sargodha, dated 
the lst March, 1923, modifying that of the 
Munsif, Firat Olass, Jhang, dated the 21st 
of November, 1922, 


Mc. Niaz Mohammad, for the Appellant, 
Mr, Fakir Chand, for the Respondents, 


JUDGMENT. 

Addison, J.—The plaintiff sued his 
mother for possession of land which came 
from his maternal grandfather Yara. Yara 
died in March, 1886, and the plaintiff's case 
was that he made a Willin 1881 bequeathing 
his land to his widow for life and thereafter 
to the Ronsof his daughters. The widow 
of Yara, that is, the grandmother of the 
plaintiff, remained in possession up to some 
three years before the suit when she gifted 
the land to her daughter, the plaintiff's 
mother, in whose favour it was mutated. 
Yara had two other daughters but they 
have had no issue. The collaterals of Yara 
gued the mother of the plaintiff for posses- 
sion of the land onthe ground that they 
were the heirs and were entitled to 
succeed in preference to the plaintiff's 
mother. They obtained a decree for posses- 
sion agsinst the mother but did not, 
however, execute this decree within limita- 
tion and when they applied to do so it was 
held that. the execution was barred by 
time, 

The plaintiff's case further was that the 
Will in question had been concealed for 
some time that Musammat Fatima, his 
mother's sister at the time of her death gave 
it to the plaintiff. He, therefore, claimed 
that he was entitled to possession against 
his mother in accordance with the Will as 
he was the only son of the three daughters 
of Yara and he also joined the collaterals as 
defendants in the suit as they had at one 
time obtained a decree against his mother 
which they were, howevér, unable to 
execute. It was common ground between 
the parties that they were Qadri Chisties and 
followed agriculturalcustom The cdilaterale, 
however, contended that under custom there 
was no right of Will and that, in any case, 
the plaintiff could derive no benefit under 
the Will as he was not born at the time of 
Yara's death. They also denied the factum 
of the Will. 
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Both Courts held that Yara deceased 
made the alleged Will and that under 
custom hehad thepowerto bequeath his land 
by a Will. The trial Oourt further found 
that the Will was not invalid under custom 
for the reason that it was in favour ofa 
person who was alive, and, after her of 
persons who were not then born but who 
were born before the first person died. The 
learned District Judge, however, on appeal, 
after having upheld the decision of the 
lower Court that under Customary Law, Yara 
was competent to make a Will devising his 
property, suddenly went on to decide that 
under Muhammadan Law the Will was void 
as the bequest was made toa child not 
born. He, accordingly, accepted the appeals 
of the collaterals and dismissed the suit 
against them leaving the decree against 
the mother tostand. Against this decision 
the minor plaintiff has preferred a second 
appeal and has also put ina revision petition 
to the effect that the lower Appellate Court 
should be directed to grant a certificate 
under s, 41 (3) of the Punjab Oourts Act 
for further appeal. 

The learned District Judge clearly erred 
in law in holding that in accordance with 
Muhammadan Law, the Will could not take 
effect because the second person to succeed 
under it was not born atthe timeof the 
death of the testator, seeing that both sides 
claimed that they followed Oustomary Law: 
The trial Court held that such a devise 
was valid under Oustomary Law and in 
this connection discussed certain evidence. 
The value of this evidence has not been 
determined by the lower Appellate Court 
and in fact it is not even mentioned by it. 
In these circumstances the lower Appellate 
Court had certainly no power to assume 
that the principles of Muhammadan 
Law applied to Wills which the testator 
had power to make under Oustomary Law 
merely because the parties were Mussal- 
mans by religion. ln this case the power 
to Will is established under Customary 
Law and obviously the limits to such power 
should be looked for in Oustomary Law, 
at least in the first instance. What should 
be done if the Oustomary Law is silent 
on this. point does not arise at this stage 
and need not be discussed as it may never 
arise. Both Oounsel agreed that for 
these reasons, this second appeal 
must be accepted and the appeal returned 
to the District Judge to decide the question 
in the way described. In this view of the 


KUNE KURUMBAN €, UPPOKOTTY PARAMBIL LAKBAMI, 


111 I. C. 1928 


case there is no necessity fora certificate 
under s. 41 of the Punjab Courts Act, 
I would, therefore, dismiss the revision 
petition as being unnecessary but would 
leave the parties to bear their own costs 
in it and I would accept the appeal, set 
aside the order of the District Judge and 
remand the appeal to him to be decided 
in accordance with law, as indicated 
above. Oourt-fee in this Court will be 
refunded Other costs will be in the dig- 
cretion of the lower Appellate Court. 

Bhide, J.—I conour. 

E, L. Case remanded, 


MADRAS HIGH COURT. 
Sgooup CivinL AppgaLs Nos. 1, 2 AND 10 
or 1925. 

December 19, 1927. 

Present :—Mr. Justice Srinivasa Ayyangar 
and Mr. Justicó Ananthakrishna Ayyar. 
KUNHI KURUMBAN AND ANOTHEG— 
LEGAL REPRESENTATIVES JF 
Darsnpant No. l—ÀPPBLLANTS 


versus < 
UPPUKOTTU PARAMBIL LAKSHMI 
AND OTHERS—PLAINTIFF AND DEFENDANTS 
— RESPONDENTS. 
Civil Procedure Code (Act V of 1908), s. 2, cl. 12— 
Mesne profits, assessment of—Income from improve- 
ments effected. by trespasser, whether can be included 


—Trespassera in possession of different  items— 
Liability for mesne profits, whether joint or 
several, ' 


In a suit for possession and mesne profits even 
though the defendant is a mere trespasser without 
any shred of right, still, if a portion of the income 
received or receivable by him is ascribable to im- 
provements effected by him, then such portion 
should not be included in the amount awarded as mesne 
profits. ln sucha case all that the plaintiff is really 
entitled to in law ie only the actual amount of income 
received by the defendant less such portion thereof 
as is properly or reasonably ascribable to the im- 
provements made by him. [p. 379, col. 2.] 

Where different defendants are in possession of 
different items of property they cannot all of them 
be made liable for the mesne profits in respect of 
all items but each of them should be made liable 
only for the mesne profits in respect of the particular 
item in his possession. [p. 381, col. 1 

Second appeals against the decrees 
of the Distriet'Judge, South Malabar, in 
Appeal Suits Nos. 527, 544, 546, 553 and 557 
of 1922. 

Mr. T. R. Ramachandra Ayyar, for the 
Appellants. i : 

Messrs. G. Krishnaswami Ayyar, A. Para- 
meswara Ayyar and K. P. Ramakrishna 


Ayyar, for the Respondents. 


111 I, O, 1998 


JUDGMENT. 

Srinivasa Ayyangar, J.—In these 
three cunnected second appeals the alienees 
of certain items of property, the subject- 
matter of the suit, which the plaintiff 
Bought torecover with mesne profits, are 
the appellants, but the questions that arise 
for determination are the same. 

The first point that was argued by Mr. 
Ramachandra Ayyar on behalf of the ap- 
pellants was that the lower Oourts were 
wrong in their finding on the question of 
title raised in the case. It was argued 
that though both the lower Oourts found 
that the title to the property claimed was 
not with Thanu, the husband of Parvathi, 
but with Parvathi; still such finding should 
be regarded as vitiated by the misconstruc- 
tion by the lower Oourts of the document 
Ex. 8in O.8. No. 520f 1921. That was 
an instrument by which Thanu Chetty, the 
husband of Parvathi, gave these properties 
as security to the Government. The docu- 
ment is purported to be attested by Par- 
vathi and her daughters and others as pro- 
spective heirs of Thanu Ohetty and obvious- 
ly with the object of estopping them in 
future from making any claim in respect 
of the property, having regard to the 
pe for which the instrument was given. 

ut it falls to be observed that in the 
very schedule in that instrument the pro- 
perty was described as having been pur- 
chased by and being in the possession of 
Parvathi, the wife. Though no doubt the 
averments in such documents may be re- 
garded as evidence with regard to title, 
no question of misconstruction can be re- 
garded as capable of being raised in the 
present case. It was one of the facts to 
be taken into consideration by the lower 
Courts in arriving at a conclusion with 
regard to title and we do not feel perauad- 
ed that the conclusion arrived at in regard 
to this matter by the lower Appellate Oourt 
was vitiated by any such miconstruction, 
Mr, Ramachandra Ayyar frankly intimated 
to us that, so far as some question was 
raised on the basis of some custom, he could 
not possibly press his contentions before 
us in these second appeals, having regard 
to the finding arrived at already in a pre- 
vious litigation regarding the absence of 
such a custom as is now alleged. 

The last point for determination relates 
only tothe amount of mesne profits award- 
ed to the plaintiff. The lower Appellate 
Court seems to have treated this question 
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of mesne profits exactly in the same way 
asa similar question in ordinary suits for 
possession overlooking the special circum- 
stances in this case, namely, that by the 
very decrees passed by the lower Appellate 
Court the-defendants who are the parties 
in possession have been declared to be 
entitled to be paid to them by the plaintiffa 
seeking to eject them the value of improve- 
ments. Mr. Ramachandra Ayyar has 
drawn our attention to the definition of 
' mesne profits’ as appearing in cl. 12. s. 2 
Oivil Procedure Code. Itisasfollows: 

“Mesne profits’ of property means those 
profits which the person in wrongful pos- 
session of such property actually received 
or might with ordinary diligence have re- 
ceived therefrom, together with interest on 
such profits, but shall not include profits 
due to improvements made by the person 


From this definition it is perfect 
that even though the defendant Edel 
a mere trespasser without any shred of 
right, still, if a portion of the income re- 
ceived or receivable by him is asoribable 
to improvements effected by him then 
such portion should not be included in the 
amount awarded as mesne profits, The 
principle underlying the definition ig per- 
feclly clear. A person who has been de- 
prived of possession of property by a 
wrongdoer loses by way of income only that 
which hecould have made with the pro- 
perty as it was when he was so deprived 
of possession and it follows on principle 
therefore, that ifa portion of the amount 
received actually or receivable by the de- 
fendant was capable of being ascribed to 
the improvements effected by him, albeita 
wrongdoer, that could not be and should 
not be taken into consideration in assesg~ 
ing mesne profits. The case ofa defendant 
to whom according to the judgment of 
Court a sum is liable to be awarded 88 
for improvements bona fide made by him 
on property in the belief that he was en- 
titled to thesameris asa fortiori cage and 
there can beno doubt at all that it the 
question had been properly considered by 
the lower Appellate Oourt, it would have 
refused to grant to the plaintiff any portion 
of the actual or reasonable income from the 
property which was ascribable to the im- 
provements made by tha defendants, It 
is clear that neither of the Courts below 
considered the matter in this light at all 
lt seems to us very likely that “ib was not 


880 


thought of at any stage in any of the 
lower Oourts aud that was probably the 
reason why it was not presented to the 
lower Courts in that form or light and why 
the question did not even present itself 
to the mind ofthe learned Judgein the 
lower Appellate Court.. If, therefore, hav- 
ing regard to this definition all that the 
plaintiff is really entitled in law is only 
the actual amount of income received by 
the defendant less such portion thereof 
as is properly or reasonably ascribable to the 
improvements made by him, it is clear that 
the Court must be held to have acted wrongly 
ilitcameto award him anything more. 
Mr. G. Krishnaswami Ayyar, on behalf 
of the respondents, has strongly contended 
before us that we should not interfere with 
the award of mesne profits by the lower 
Appellate Court on two grounds. First, he 
stated that there was no ground of appeal 
taken by the lower Appellate Court to the 
effect that even if the plaintiff should be 
held entitled to any mesne profits the same 
should be assessed only after deducting 
from the total amount of income derivable 
such portion thereofas was ascribable to 
the improvements madeby the defendants, 
It is truethat there was no such specifia 
ground taken. But at the same time it may 
be remembered that there was an objec- 
tion taken by the defendants to the award 
of any mesne profits at alland that on the 
ground that becauee the defendants had 
made improvements on the property the 
title to the plaintiff who has bten found 
'to be the person entitled cannot be held 
to have accrued urftil and unless he pays 
up the amount that may be awarded for 
improvements. No doubt the last conten- 
tion on the part of the defendants was 
not accepted and indeed it could not 
be accepted because the award by way of 
compensation for improvements is merely 
an equitable relief and there is no question 
at all of any title passing or not passing 
with reference to such equitable relief. But 
this objection to the grantof any mesne 
profits is really alarger objection and may 
‘well be regarded as having included the 
lesser or smaller objections. After all, 
‘we cannot consider it necessary that 
the parties were under any obligation to 
raise any such specific grounds It is 
‘the plaintiff that comes into Oourt not 
only with a claimfor possession of property, 
put also for mesne profits. He is bound 
to establish not only his right to mesne 
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profits under the circumstances, but also 
the amount thereof. The amount of mesne 
profits awardable to the plaintiff has to be 
determined according to the law, and if 
the defendant shows that in. such a case 
the plaintiff can only be entitled to certain 
mesne profits after making allowance for 
the irccome aecribable, having regard to the 
improvements made, then it follows that 
the plaintiff cannot in law be entitled to 
any more. If in this case we were satis- 
fied that the amount awarded by the lower 


. Appellate Courts as mesne profits was 


arrived at after bearing in mind the 
principle of law indieated in the defini- 
tion of mesne profits in the Civil Pro- 
cedure Code, we should certainly. not, be 
interfering with any such award. But it is 
clear on a reading of the judgment of the 
lower Appellate Court that the amounts were 
fixed without any advertence or reference to 
the definition of *mesne profits” in the Civil 
Procedure Oode and it is practically certain 
that the lower Appellate Oourt treated this 
case merely as an ordinary case of mesne 
profits without any reference to the ques- 
tion of the income attributable or ascrib- 
able to the improvements made by the de- 
fendants. 

The other ground on which Mr. G Krishna- 
swami Ayyar objected was that the lower 
Appellate Court has, having regard to the 
evidence given, fixed the amount and the 
amount fixed is seen to be much less 
than that admitted by the defendants’ 
witness: s themselves. Weare not now con- 
cerned with the actual amount awarded, 
What we are concerned with is only the prin- 
ciple applicable. It may be that if an account 
should be taken on the principle indicat- 
ed the amount that has been awarded 
to the plaintiff may turn out to be the 
amount actually awardable. Butit is clear 
that the lower Appellate Court has not 
in fixing the amount borne in mind that 
from the amount of the income of the pro- 
perty there should be deducted in the 
first instance the amount thereof ascrib- 
able tothe improvements made by the 
defendants and, then alone the balance 
directed to be paid as mesne profits. Mr, 
Krishnaswami Ayyar also drew our atten- 
tion to the written statement in the case 
in which no doubt there is no reference 
madeto any claim in respect of the 
mesne profits being assessed in that 
manner. Butit is nota matter of plead- 
ing atall because both the lower Courts 
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have found and treated the case to be one 
in which the defendants ‘were properly 
entitled to be granted compensation for 
the improvements made by them. If so, 
we must take it that that finding has been 
acquiesced in and become final because 
there has been no appeal against it. If, 
therefore, these are cases in which sn 
award for compensation to the defendants 
for improvements made by them is pro- 
perly given, then the other position follows 
logically that in assessing the mesne pro- 
fits the &mount of income ascribable to 
such improvements should be deducted. 
We must, therefore, set aside the decree of 
the lower Appellate Court in respect of the 
mesne profits because we are satisfied 
that the same have not been assessed on 
proper legal basis. Otherwise the decree 
and judgment of the lower Appellate Oourts 
are affirmed, and the second appeals will 
be dismissed. 

As regards mesne profits, the cases will 
be remanded to the Court of first instance 
forthe mesne profits being payable to 
the plaintiff by each separate defendant 
or sets of defendants in possession of the 
respective properties being determined 
having regard to thedefinitionof ‘mesne 
profits’ in the Civil Procedure Code, that 
is to say, the Oourtof first instance will 
determine firat theincome actually received 
or with due diligence might have been 
received by the defendant or defendants 
concerned and also find the portion there- 
of which can properly or reasonably be 
ascribed to-the improvements found to have 
been effected by: such defendants or de- 
fendant deducting the latter amount from 
the former and fix the amount payable 
to the plaintiffs Our attention has also 
been drawn by thelearned Vakil for the 
appellant in S.A, No. 10 of 1925 to the 
fact that the total amount ofmesne pro~ 
fits arrived at by the lower Appellate 
Court in O.S. No. 52 of 1921 was so 
-fixed without reference to the fact that 
defendants Nos. 1 and 2 were in posses- 
sion of separate items of property. If 
different parties are in possession of 
different items of propert} it follows that 
they cannot allof them be made liable 
for the mesne profits, in respect of all 
items and that each of them should be 
made liable only for the mesne profits in 
respect of the particular item in his posses- 


pion. 
- The orders made by the lower Appellate 
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Court with regard to costs relating to 
mesne profits are also set aside. The Court 
of firstinstance will after arriving at the 
amount of mesne profits on the principles 
indicated above make orders as to the costs 
incurred by the parties in ascertaining 
the mesne profits ‘including therein the 
costs dealt with by the lower Appellate 
Oourt. As regards costs of these second 
appeals we think thatthe most proper order 
to be passed isthat the appellant should 
pay the respondent half the taxed costs, 
Though we have indicated above the 
principle on which the mesne profits should 
be asse:sed by the Court of first instance, 
the parties now intimate to us that an 
enquiry into the same may be avoided and 
that the parties arelikely shortly to agree 
either to any figures or to the basis on which 
the figures may be ascertained in this very 
Court. Forthe purpose of enabling the 
parties tocome to such an agreement, if 
possible, these appeals will stand adjourned 
to Monday next and willbe posted before 


us. 
Ananthakrishna Ayyar, Jg.-—I 
agree, 





This case coming on for order again 
the Court made the following 

ORDER.—The parties are not agreed 
aboutthe figures. The case will, therefore, ag 
directed already be remanded to the Court 


of first instance for the assessment of 
mesne profits, 
Y. N. Y. Case remanded, 


LAHORE HIGH COURT. 
BROOND OIVvIL APPEAL No. 2755 or 1927, 
March 27, 1928. 
Present:—Mr. Justice Bhide, 
MAHESH DAS AND OTHRRS— DREBNDANTE 
-—APPRLLANTS 
versus 
NURA-—PLAiINTIFF— RESPONDENT. 
Evidence—Document proved but not exhibited, wher 
ther evidence. 4 
When a document has been filed and proved in 
a case°it does not cease to be evidence simply 
because it has not been marked as an exhibit. [p. 
382, col. 2.] 
ira Din v, 8ri Ram-Perbhu Dial (1),» distingu- 
ed. 


Second appeal from a deoree of the 
District Judge, Mianwali, dated the 2nd 
June, 1927, reversing that of the Subordie 
nate Judge, Fourth Olass, Bhakkar, dated 
the 18th December, 1926, F 
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Mr. S. R. Laul, for the Appellants. 

Mr. Mohsin Shah, for the Respondent. 

JUDGMENT.—Plaintiff, Nura, suedfor 
a declaration that he was in possession of 
the land in suit (6 kanals 10 marlas com- 
prised in Khasra No. 7438 of the current 
Settlement) and the defendants who had 
got it entered in their names in the 
Revenue Records had no concern with it. 
Plaintiff based his claim on the allegations 
that the land in dispute adjoined his ‘adna 
malkiyat’ land and that he was entitled to 
bring it under cultivation according to the 
terms of the village wajib ul-arz, that he 
actually did bring it-under cultivation and 
had been holding possession thereof for 
over 12 years without payment of rent to 
anyone. The defendants pleaded that 

laintiff owned no land adjacent to the 
and in dispute, that he had not broken 
it, that the plaintiff was only a tenant 
of one Mukanda Ram to whom the land 
belonged and from whom the land had 
been purchased by them. The trial 
Court held that plaintiff had failed to 
` prove that he brought the land under 
cultivation and dismissed the suit. On 
appeal, the learned District Judge found 
that no specific issues had been framed on 
the questions whether the plaintiff had 
brought the land under cultivation and 
whether he did so on hisown behalf or as 
atenant of the defendants or Mukanda 
Ram. He, therefore, framed the following 
additional issues:— 

(1) Who actually first brought» the land 
under cultivation? 

(2) If the plaintiff brought it under culti- 
vation did he admit himself to bea tenant 
under the defendants or their predecessors- 
in-interest ? 

Ono remand the trial Oourt found after 
taking additional evidence that plaintiff 
had brought the land under cultivation, but 
that he had admitted himself to be a 
tenant of the defendants. l 

The learned District Judge accepted the 
finding that the plaintiff'had brought the 
land under cultivation but differed from the 
trial Court on the other issue and held that 
it was not proved that the plaintiff had 
admitted himself to be a tenant of the 
defendants. He accepted the appeal and 
decreed the plaintiffs claim. Defendants 
have now filed a second appeal. 

The decree of the learned District Judge 
isreally based on finding of facts, but it is 
gontended that his judgment is based on a 
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misreading of the evidence. It is argued 
that he has misinterpreted the lease dated 
the 27th June, 1923, and was not justified 
in holding that theentry in the khasra 
girdawart showing payment of rent with 
respect to Khasra No 4366 (one of the two 
khasra numbers of the previous Setilement 
which correspond to the present Khasra No. 
7438) was wrong, 


I think the above contentions must be 
upheld. The learned District Judge 
remarks that the lease dated the 27th June, 
1923, only provides that “whatever portion 
of the shamilat land the plaintiff will culti- 
vateon the western side of the khola, he 
shall cultivate under the defendants” and 
that “the deed is absolutely silent as to 
the land which he had already brought 
under cultivation’. But he seems to 
ignore the fact that by virtue of ihe lease, 
the plaintiff admitted himself to be a 
tenant of the defendants with reference to 
the land in suit. It was argued on behalf 
of the respondent that this lease has not 
been marked as an exhibit and cannot be, 
therefore, held to be properly admitted in 
evidence. Reliance was placed on Imam Din 
v. Sri Ram-Perbhu Dial (1) but the facts 
of that case are easily distinguishable. 
The documentary evidence in that case 
was ina confused state and it was.noteven 
clear what evidence had been really relied 
upon by the lower Court. In the present 
case the lease has been properly proved and 
has been discussed in the trial Court's report 
after remand and also in the judgment of 
the learned District Judge. "Thislease ie, in 
my opinion, a very important piece of evi- 
dence, showing that tbe plaintiffs status 
has been that of a tenant and nothing 
more. The learned District Judge's reasons 
for holding the khasra  girdawari entry 
showing that the plaintiff was paying rent 
to be wrong also do not appear to be sound. 
He has remarked that the plaintiff was 
shown at first asa tenant under Mukanda. 
Ram, Mansa Ram and Nana Ram, and that 
the latter two had not claimed the land. 
It ia explained on behalf of the appellants 
that the land subsequently fell to the share 
of Mukanda Ram. This point was never 
raised in the trial Court and the Patwari 
was not examined with reference to it. Ido 
not see how the mere fact that certain other 
persons besides Mukanda Ram were shows 


(1) 110 Ind. Cos, 839; 9 Lah, 4; I. L, T, 40 Lah, 60} 
A. I B 1928 Lab, 142; 20 P, L, R331 
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as landlords at one time, could be held to 
be sufficient to show that the entry relating 
to payment of rent was wrong, 

Thelearned District Judge has further 
held that the plaintiff was entitled to break 
the land and hold possession because he 
had akhola close by. This was, however, 
not his case. The plaintiff stated in his 
plaint that his 'adna malkiyat’ adjoined 
the land in dispute and hence he was 
entitled to break theland and retain pos- 
session thereof according to the conditions 
of the wajib-ul-arz. He has, however, 
failed to prove that he owns any adna 
malkiyat land adjacent to the land in 
dispute, 

Plaintiff has been in possession of the 
land for many years, but he has been 
recorded as a tenant all along and he has 
failed to establish that his status is higher. 

Tacceptthe appeal and dismiss the plaint- 
iff's suit with costs throughout. 

R. L. Appeal allowed, . 


LAHORE HIGH COURT. 

OiviL MisoRuLANROUS Petition No. 20 or 1928, 
March 16, 1928. 
Present:—Mr, Justice Addison. 
OHHOTE LAL AND oTBERS—PRTITIONRRS 


versus 
Rai Bahadur SULTAN SINGH— 
RESPONDENT. . 

Civil Procedure Code (Act V of 1908), 0. XLI, r. 5— 
Appeal from preliminary decree—Stay of proceedings 
pending final decree, desirability of. 

Proceedings in connection with the final decree 
Bhould generally be stayed pending the hearing of an 
appeal from the preliminary deoree. 

irm Badri Das-Janakidas of Delhi v. Mathanmal 
(1), referred to. 


Petition, under O. XLI, r. 5, of the Civil 
Procedure Oode, ina First Appeal pending 
in the High Court. 

Mr. Surdha Ram, for the Petitioners, 

Mr. Qabul Chand, for Mr.Shamair Chand, 
for the Respondent, 

ORDER.—Plaintiff sued for rendition 
of the accounts of a partnership and obtain- 
eda preliminary decree. Ohhote Lal, one 
of the defendants, has preferred a first 
appeal in this Court. He also obtained an 
gd interim order of stay of further pro- 
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ceedings pending the hearing of the appeal, 
the principal grounds of which are that the 
Delhi Oourts had no jurisdiction to try 
the suit and that the suit did not lie as 
the plaintiff had formerly sued for rendition 
of accounts. i 

The plaintiff objects to the ad interim 
order ofstay being made absolute., It seems 
to me, however, that further proceedings 
in connection with the final decree should 
be stayed pending the "hearing of the 
appeal. I, therefore, order that thestay 
will continue provided that the defendant- 
appellant gives security to the satisfaction 
ofthe Court below for whatever sum may 
be finally decreed including any debt due 
to the partnership which the defendant- 
appellant allows to become time-barred after 
to-day's date. 

I do not consider that there ia any 
likelihood of the account books being tamper- 
ed with and it is not even clear that they 
are with the defendant-appellant. If they 
are, itis open tothe plaintiff to move the 
Court belcw to have the books of the 
partnership called into Oourt for the 
purpose of being signed by his Counsel in 
the presence of the Oourt. They must, 


.hewever, be immediately given back to the 


appellant so that debts may not be allowed 
to become time-barred. 

A stay order was allowed in acasesimilar 
to the present by this Court in Firm Badri 
Das-Janakidas of Delhi v. Mathanmal (1) 
and Oivil Appeal No. 1479 of 1927. Itig 
clear that substantial loss may result to the 
appellant “if the proceedings are allowed 
to go further. Costs of the subsequent 
proceedings, if appeal’ is successful, would 
alone amount to substantial loss, while 
the costs of the appeal from the final 
decree would also be heavy. I make no 
order as to costs. 


A. N. A. Order accordingly, 
(1) 77 Ind, Oae. 827; A, T, R, 1922 Lah, 185, 
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LAHORE HIGH COURT. 
SECOND Orvin APrBAL No. 2801 or 1928. 
March 1, 1928. 

Present:—Mr Justice Addison. 
MENGHA RAM AND OTHERS— PLAINTIPFS—- 
APPELLANTS 
versus 
HADI HUSSAIN SHAH~—Derenpant 

— RESPONDENT. 

Civil Procedure Code (Act V of 1908), O. XLII, 
r. 2—Connected cases—Main judgment in one case— 
Second appeal from the other—Copy of main judg- 
ment, necessity of—Production of copy in appeal 
from main case, effect of. 

Where a Court of first instance disposed of two 
cases together by writing the judgment in one of 
the cases, and by writing a brief order in the other 
case merely referiing to the main judgment: 

Held, that a memorandum of second appeal from 
the decision in the latter case should be accompanied 
by acopy of the judgment pronounced in the former, 
and that the production of acopy of such judgment 
could not be dispensed with merely because a copy 
of the same had been produced in the appeal in the 


main case, 
Niadar v. Bhartu (1) and Ghulam Muhammad v. 


Rura (2), relied on. 

Second appeal from an order of the 
District Judge, Mianwali, dated the 16th 
July, 1527. 

Mr. S. R. Laul, for the Appellants. 

Messrs, Mukand Lal Puri and Shambu 
Lal Purt, for the Respondent. 


SUDGMENT.—A preliminary objec- 
tion is taken in this second appeal to the 
effect that it was not accompanied by a 
copy of the first Court's judgment as requir- 
ed by O. XLII, r. 2of the Civil Procedure 
Code and that as this copy has not been 
putin up to date,the appeal should be. 
dismissed as barred by time. There were 
two cases before the Court of first instance 
brought by the same plaintiffs against 
different defendants. One judgment was 
written in the twocases. In the present 
case a brief order was written stating the 
result in it for the reasons given in the 
ee ar in other case. A copy of this 

rief order was put in but not a copy of the 
judgment proper. 

The learned Counsel for the appellants re- 
quested thatacopy of the judgmentehould 
be dispensed with as a copy had been flaced 
in the appeal in theother case. As against 
this it was contended thata valuable right 
had accrued tothe respondent and that, 
therefore, the copy should not be dispensed 
with. It was also pointed out that the 
rule which requires a copy of the first 
Court's judgment has been in existence for 
p long time, and that there was, therefore, 
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no excuse available for the appellants’ 
negligence. Upto to-day no petition was 
presented and no request made that the 
copy should be dispensed with. This 
could easily have been done before the 
Bench which admitted the appeal but it 
was not done, The result is that upto the 
present the appeal is not complete and in 
the circumstances I declined to dispense 
with the copy of the first Court's judgment. 
In Niadar v. Bhartu (1) it was held that 
every memorandum of appeal in this 
Court must be accompanied by a copy of a 
judgment ofthe trial Court and that & note 
by the applicant that the eaid copy was in 
the High Courtin another appeal arieing out 
of the same proceedings was not&aufficient 
compliance with the rules. The appeal 
was accordingly dismissed. ln the present 
case no note even was made to theeflect 
that a copy of the judgment was in 
another appeal. Again it was held in 
Ghulam Muhammad v. Rura (2) by this 
Oourt that copies of the judgments of lower 
Appellate Courts must be filed with the 
memorandum of second appeal unless they 
have been specifically dispensed with and the 
mere fact thatthe copies gre already on the 
filed by the re- 
spondent is no ground for not complying 
with this rule. There is no ground of 
distinction between the present case and 
that case, 


For the reasons given I dismiss this 
appeal with costs. 


A.N. As Appeal dismissed, 
(1) ae Ind. Cas. 776; 28 P.L. R. 272; A, L R, 1927 


(2) 104 Ind, Cas. 200; A. I, R, 1927 Lah. 721, 
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CALCUTTA HIGH COURT. 
Dears REFR&ENOR No. lU AND APPHAL 
No. 833 or 1927, 

February 17, 1928. 

Present: —Mr. Justice Ohotzner and 
Mr. Justice Lort- Williams. 
EMPEROR-—PaosROUTOR 
versus 
PANOHU MONDAL AND OTRERS— 


ACOUSED— À PPRLLANTS, 

Criminal Procedure Code (Act V of 1898), 8. 874— 
Unanimous verdict of guilty—Sentence of death~ 
Evidence unreliable—Interference by High Court. 

The accused was unanimously found guilty of 
murder by a Jury and aentenced, to death by the 
Sessions Judge. On reference to the High Court by 
the Sessions Judge for confirmation of sentence and 
an appeal by the acoused, their Lordships held that 
it was utterly unsafe to accept the evidence ad- 
duced in the case as conclusive evidence and acquitted 
the accused. [p. 386, col. 2.] 


Babus Bir Bhusan Dutt,  Patitpaban 
Chatterji and Beni Madhab Chatterjee, for 
the Appellants. 

Mr, Khundkar, for the Appellants. 


JUDGMENT.—We have before us an 
appeal anda reference under the provisions 
of s. 374, Oriminal Procedure Oode, The six 
appellants were @ried by the Additional 
Sessions Judge of the twenty-four Per- 
ganahs with theaid of a Jury upon charges 
under 8. 12J-B read with s. 32, and s. 302, 
read with 8.34 of the Indian Penal Code, 
The Jury returned & unanimous verdict of 
guilty on both the charges and the learned 
Judge, agreeing with and accepting that 
verdiot, has convicted the six men under 
those sections and sentenced them to death. 

The facts disclosed by the evidence are 
that a man named Rahaman, his wife and 
three of their children were all murdered 
on the night of the 13th June last. There 
was no eye-witnessto the occurrenze, The 
oase forthe prosecution rests for the most 
part on the evidence of Rahaman's surviving 
son Mustakim—a boy ofabout 16 years of age 
who states that, at about 4 o'clock in the 
morning, he rose from his bed which was 
in the same houseas his father Rahaman’'s 
and proceeded outside to answer a call of 
nature. The moon at that time was getting 
low. It wasa hot night and the boy says 
that he wasstrolling about when suddenly 
he heard his mother's voice crying 
“Babago” that he returned into the com- 
pound of his house through what is called 
the khirki door and saw the six appellants 
standing there panting and that one of 
them said “Sarbanash Hayseache" meaning 
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all is lost “one of the salashas escaped.” 
Hesays further that, just at that moment,” 
theappellant Panchu saw him and seized 
him by his cloth and, as he tried to get 
away, he found the appellant Rajaullah in 
front of him trying to cut him off, that he 
left his cloth inthe hands of Panchu and 
leaped intoa tank close by and that he 
then raised a cry which attracted the atten- 
tion of Nurjan Bibi, Rahaman’s sister who 
lives ina hut south of Rahaman's bari, 
The story then is that Narjan Bibi came 
there with her daughter Khorjan. At the 
same time, one Meheruddi who lives on the 
other side of the tank about 100 yards 
away attracted by Mustakim’s cries arrived 
and various other people soon after came 
to thescens of occurrence. It is said that 
Mustakim immediately told all these 
persons who the six men whom he had seen 
in the courtyard of theirbari were and he 
related the story to Atiar Rahaman Vice- 
President of the Union Board whocame a 
little later. Meheruddi, the uncle-in-law of 
Mustakim, proceeded tothe thana which ia 
7 miles away just after dawn and the First 
Information was recorded there at 8 30 A. M, 
Prior to the departure of Meheruddi to the 
thana, the Daffadar had arrested the 
accused Kalu,  Rajaullah. and Panchu. 
Rajaullah and Panchu were sent on the 
following day to the Head Quarters Station 
at Barasat where their confessions were 
recorded by a Deputy Magistrate, Kalu who 
escaped was re-arrested on ihe 15th. and, on 
the same day, he also confessed to the same 
Deputy Magistrate. 


The prosecution casg wae that the motive 
for the crime was a dispute with regard to 
certain property which devolved on Nurjan 
Bibi, and to wnich Panchu and his frieads 
laida claim. It is said that an arbitration 
was in progress and that Atiar Rabaman at 
the instance of Rahamanthe deceased had 
fixed a meeting where tne matters were to 
come up for discussion; but that, at the 
time the murder tgok place, nothing had 
been done, 


The defence raised was, first, that at the 
time of the night when the murder isgaid 
to have taken place, it was impossible for 
any one to distinguish the features of the 
persons who were in the courtyard and so 
it was a case of mistaken identity at the 
best. Alternatively, it was pleaded that the 
case was false, that the real culprits wera 
never found and that the -appellants wera 
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implicated at the 
Rahaman. 

This case has given usa great deal of 
difficulty and anxiety. We have, on one 
hand, an unimpeachable charge by the 
learned Judge in which everything that 
coula be said in favour of the accused has 
been said; in which no point of importance 
has been omitted and which is a model of 
whata charge should be. The Jury evi- 
dently felt no doubt intheir minds as to 
their verdict. On the other hand, we have 
certain circumstances which lead usto feel 
a real apprehensicn as to the safety of 
this conviction. There is, as has already 
been stated, no eye-witness to the occur- 
rence. That, initself, would not ordinarily 

rove fatal to the prosecution case. We 
ee], however, that there is a real doubt as 
to the identification by the boy Mustakim. 
The Jury evidently believed what he said, 
But, atthe same time, the way the story 
has been told leaves us under the impres- 
gion that the conductof the accused as he 
describes it is inconsistent with ordinary 
human experience. We cannot believe, for 
instance, that, if the accused persons had 
committed a series of murders of so 
attrocious a character as those in the present 
case, they would haveincurred the risk of 
recognition by remaining in the yard & 
moment longer than was necessary. The 
instinct of self-preservation would have 
compelled immediate flight. That brings 
us to the evidence of Nurjan Bibi and her 
daughter. We cannot believe, knowing the 
natural timidity of Bengali women in 
the face of danger that once they had seen 
the blood flowing frbm the two varandahs 
they would have had the nerve to stay and 
confront the murderers some of whom, if 
Mustakim is to be believed still had 
weapons in their hands. The incident to 
which Nurjan refers, namely, that the 
appellant Rejaullah came to her and 
begged her not to disclose his name ap- 
De to our minds, to be an obvious false- 
ood and wholly incredible. 

Then, when wecome to the contentions 
made by some of the accused persone, 
retracted as they have been, inspiration and 
manipujation seem to usto beapparent, 
To take tbe cate of Rajaullah first, the fol- 
lowing passage occurs afterthe statement 
as to how the murder was committed, 
This accused st&ted: "Then Mustakim who 
had gone somewhere, probally to answer 
4 cell of nature, returned after doing 50, 


instance of Atiar 
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whereupon Panchu Mondal chased him 
with aknife to assult him." How could 
this accused possibly know why Mustakim 
had left his bed? It locks asif that bas 
been directly inspired in order to bring 
this confessional statement into line with 
the evidence of Mustakim. Tuen the last 
sentence of his confession is. “We then 
ran away towards our respective houses. 
Then Meheruddi Mondal and Obaran 
Pramanik and many others came.” Is it 
likely that a murderer would actually wait 
to see who the witnesses were? That 
again seems to us to be incredible, and to 
have been inspired in order to bring it 
into line with theevidence of the prosecu- 
tion witnesses. Turning then tothe confes- 
sion of the appellant Panchu, we find that 
the concluding portion of his statement 
is "He," that is, Mustakim, “ran into the 
tank and began to raise a hue and cry.: 
Firet ofall, my father-iu-law'e gister," that 
is Nurjan Bibi, “came running; then came 
Meheruddiand Charan Napit. They ran 
away, Rajaullah and myself were stand- 
ing.” There again, thisisnot what aman 
who has committed a brutal murder would 
do. He would not cougg recognition by 
remaining on the spot but would fly for his 
life. Itseems to us to be incredible, Then 
we come to the confession of Kalu Mondal. 
]tisselfexculpstory. He merely says that 
heand Buabujan were standing and took 
no part in the crime. Then comes tle 
extraordinary part inhis confession which 
gives the whole account of the quarrel 
which led to the commission of the offence, 
Reading it as a whole, it leaves us under 
the impressionthat it was inspired. We 
cannot say how far these confessions were 
accepted by the Jury. But we feel, in 
dealing with the confessions, that we cannot 
rely upon them as being genuine confes- 
sions in the sense that they were made by 
people who were confessing toanoffence and 

eing retracted as being satisfactory evi- 
dence even againstthe persons who made 
them. That being so, we are left withthe 
evidence of Mustakim and Mustakim alone, 
After most anxious consideration, we feel it 
would beutterly angafe to accept his evidence 
unsupported, by other trustworthy evi- 
dence as conclusive proof that the present 
aprellants committed the murders. 

We may note jn passing another very 
significant fact. The evidence disclcses 
the presence of a large number of wounds 


on the body of Azizer Bibi which indicatg 
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that she was not murdered until after a 
.Bevere struggle inihecou:se of which she 
received many injuries in her hands, wrists 
and arms, aud the inevitable inference to 
be drawn from that must be that the death 
struggle must have taken a very consiaer- 
able time. If that is so, Mustakim’s evi- 
dence that he was outside for a very short 
time cannot betrue. A struggle like this 
could not have takena very short timeand 
it seems almost incredible that in this 
brief interval these five people could have 
been murdered inthe way as the medical 
evidence shows they were. 

We think, therefore, upon a full con- 
sideration of the facts, that we should not 
be justined in accepting the verdictof the 
Jury as regards these six appellants. We 
must accuruingly refuse to accept the re- 
ference and aireot that the appeal be 
allowed and the appellants be acquitted and 
set at liberty, 


AN. A, Appeal allowed, 


LAHORE HIGH COURT. 

CkIMINAL APPEAL No, 122 oF 1928, 
i May 30, 19:8. 

Present:—Mr. Justice Johnstone. 

RAM KISHEN—AccusBD—APPELLANT 
versus 
EMPERO H— Hae PONDRNT. 

Evidence Act (I of 1872), ss. 15, $0— Confession in 
warrant case—Admassbity of confession against 
co-accused — Charge — General ^ deficiency charge, 
legality of—Evidence of similar acts, &dmiseibiaty 
0 


Where in a warrant case an accused pleads guilty 
to the charge and makes a confession on which his 
conviction could be based, his confessional statement 
is admissible in evidence against his co accused 
under 8. 30, Kvidence Act. |p 3yz, cola 1 & 2] 

Fakhr-ud-din v. Lmperor (4j, iollowed. 

Kanhaya v. Emperor (3), distinguished. 

Mahadeo Prosad v. Emperor (5), dissented from. 

It is settled law that in cases of criminal mis- 
appropriation of money a general deficiency charge 
isregular, (p. 393, col. 1.] 

Evidence of similar acts is pané when such 
acta evidence & system, and to rebut, in anticipation, 
the probable plea of mistake or innocent condition 
x mind which the accused may take, |p. 390, col, 


Oriminal appeal from an order of the 
Magistrate, Fust Ulass, exercising enhanced 
powers under 8. 30 ot the Oruninal Pro- 
gedure Oode, Guidaapur, dated the zoth 
November, 1827, 
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Messrs, Ram Chand Manchanda and 
Ishar Das, for tbe Appellant. 

Diwan Ram Lal, Assistant Legel Re- 
membrancer, ana Mr. Sant kam Aggarual, 
for thé Government Ady.cate, forthe Re- 
Bpondent 

JUDGMENT.—This judgment will 
dispose of Criminal Appeals Nos. 192, 127 
and 166 of 1928, which have been pre- 
ferred against convictions by the Special 
Magistrate at Gurdaspur in connection 
with one of what are known as the 
Gurdaspur Treasury defalcation cases. The 
three appellants are Bawa Indar Singh 
(Treasurer), Ram Kishen (Cashier) and 
Kahan Chand (assistant dealing -with 
stamps), These three persons used to wok 
in the treasury rcoms, Indar Singh in 
the front room and the others two in aside 
room. At the back of the front room is 
the treasury proper, protected by double 
locke, 

Briefly stated, the case for the progecu- 
tion is that these three appellants ccm- 
mitted criminal misappropriation of 
Hs. 13,856-4, the sum of Rs. 13,715.12 
having been embezzled in respect of Court- 
fee stamps and the sum of Rs. 140 8 havin 
been embezzledin respect of non-judici 
stamps. That there was a shortage to the 
extent stated isa fact which is not chal- 
lenged and which is proved. 

Until the 15th December, 1926, Lala Kesho 
Das was the Treasury Officer. Lala Nar- 
singhdas (P. W. No. 1) had been doing 
six weeks’ treasury training up to that 
date and on the 16th December, he tock 
over charge of the duties of Treasury 
Officer. Henoticed that thes!ock of Court-fee 
stamps in the single lock was of the value 
of about Rs, 20,000 and he considered that 
the balance was unduly large; similarly 
the stock of non-judicial stamps was of 
the unnecessarily high value of about 
Rs. 4,(00. Ordinarily the balance in the 
single lock should be the amount required 
for traneactions for one month and it is 
in his evidence that the normal demand 
for Ooult-iee stamps in a month was of 
the value of about Rs. 10,000, He is said 
to bave questioned the Treasuier about 
the balance and to have been told that 
the Divisional Treasurers had given securis 
ty for Rupees one lakh and could 
therefore, keep stampsin ihe single lock 
up to the value of Re. 50,000. On one or two 
occusions alter taking over charge he 
permitted further withdrawle of stamps 
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irom the double lock, but gave a direc- 
tion that the single lock balance must be 
reduced, 

On 19th January, 1927, Lala Nareingh- 
das announced his intention of checking 
the stamps in the single lock and was 
asked by Kahan Ohand, appellant, who had 
been on leave for two days, to defer the 
ehecking for one day. Indar Singh ap- 
pellant is said to have supported Kahan 
Ohand's request, The check was accord- 
ingly made the next day and it transpired 

the course thereof that a serious 
shortage existed. The various incidents 
that occurred during the check are given 
in detail by the Magistrate in his judg- 
ment, Here it is sufficient to observe that 
the Treasury Officer had Kahan Ohand 
arrested on that day and reported the 
shortage to the Deputy Commissioner, who 
released Kahan Chand on bail and direct- 
ed a further check to be made, Kahan 
Chand was re arrested on the ?3rd January 
and next day Lala Narsinghdss lodged a 
First Information Report with the Police. 
Investigation proceeded, and on 28th 
January, both Ram Kishen and Indar Singh 
were placed under arrest. At the trial 
Kahan Chand confessed to the defalca- 
tions and implicated the other two appel- 
lante. 

In order to understand how the embez- 
zlements are said to have been committed, 
I shall begin by explaining briefly the 
method in vogue of buying stamps from 
the Treasury, it being premised that only 
licensed vendors van purchase from the 
Treasury. The purchaser first fills in a 
chalan showing the denominations of 
stamps required and the value thereof. 
The chalan is presented tothe Treasury 
receipt clerk (in the Treasury Office); the 
receipt clerk initiale the chalan in token 
ofthe payment to be made being & pay- 
ment towards an authorised head of 
receipts. The purchaser then takes the 
chalan and his money to the cashier in the 
Treasury, e.g. Ram Kishen appellant) and 
presents both, but from the cash tendered 
he deducts a certain sum as commicsion. 
The ĉashier enters in the receipt register 
the full amount of the caeh tendered and 
in the disbursement register the amount 
paid back or deducted as commission. 
The commission entry is initialled and 
then the chalan is passed on to the Assistant 
qtaling with stamps (e.g. Kaban Chand 
“ppellant), who issues the stamps to the 
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purchaser, The chalan is returned to the 
urchaser, who is expected to hand it 
back to the Treasury Office. 

Such is the proper praetice, with ona. 
variation, namely, that if the licensed 
vendor is a paid servant of the Divisional 
Treasurers iben the treasurer himself 
keeps the commission and accounts for 
it to his employers. The theory of the 
prosecution is that the proper practice 
was departed from thus:—(a) the cash 
received from the purchaser of the stamps 
was not credited to Government in the 
receipt register and (b) thechalans were 
not handed back to the purchasers, The 
method of embezzlement is simple enough, 
and the only difficulty thatthe culprit or 
culprits would have to face is that, the 
stamps having been duly issued to the 
purchases, there would bes shortage of 
stamps in the single lock. In order to 
conceal the shortage the culprit or cul- 

ris would have to keep a very large 
Dock balance of stamps in the single 
lock, for if they did not do soa sudden 
large demand for stamps could not be 
met, It is contended on behalf of the 
prosecution that this is what was ac- 
tually done by the appellants; and further 
that, in order to defeat a checking of the 
stock of stamps, sheets of stamps of low | 
denomination were placed in the middle 
bundles of sheets of stamps of high de- 
nomination, so that a mere counting of 
the sheets (without regara to the value of 
the stamps in these sheets) would inflate 
the total value. This latter contention is 
admittedly borne out by the facts on the 
record, for at the time ofchecking, sixty 
sheets of one anna Court-fee stamps were 
found in the middle of the sheets of eight 
anna stamps. 

In the course of evidence that will be 
discussed later there are certain statements : 
which would not be intelligible without 
a brief word of introduction as to tke 
machinery for distributing stamps through- 
out the district. As has been remarked, 
only lincensed vendors may buy stamps 
irom ihe Treabury and they are oftwo kinds, 
namely, (aj paid servants of the Divisional 

reasurers, in which catagory are, e. g. Amar 
Nath and Mulkh Raj (P. W. No. 4 and P; 
W. No. 8) and (b) ordinary licensed vendors 


-who themselves earn commission on sales, 


e. g. Charanjit Singh and Harcharan Das 
P. W. No. 18and P. W. No. 34) of Sri 
obindpur and Fatehgarh respectively. 
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The main distinction between the two 
classes of licensed stamp-vendors is that 
the one class is paid by the Divisional 
Treasurers while the other class earns in- 
come from the commission on the sale of 
stamps. Of the former class of vendors the 
control was principally in the hands of the 
Treasurer, who could get them appointed 
or dismissed through his influence, the 
latter class had nothing to do with the 
Treasurer. It is, in consequence, argued 
with much force that the former class 
would be willing to oblige the Treasurer 
in various ways, and this circumstance will 
be important when certain evidence on the 
record comes to be examined. 

The vendors keep registers showing the 
denominations of all non-judicial stamps, 
but with regard to Oourt-fee stamps they 
are required to maintain an account of 
stamps only of the value of Rs. 20 and up- 
wards, the differentiation as between non- 
judicial and Oourt-fee stamps needs no 
explanation, but we know Harcharan Das 
(P. W. No. 24) though not obliged to do 
Bo, kept a private bahi containing an ac- 
count of all his transactions. The differenti- 
ation alluded to above is important for 
the purpese of the prosecution in two ways:— 
(a) because embezzlements would be lees 
easily detected in respect of Court-fee 
stamps of low denomination and actually 
the main shortage is in Court-fee stamps of 
eight annas, one rupee and five rupees 
and (b) because it is impossible for the 
prosecution to trace the stamps with re- 
gard to which embezzlement was committ- 
ed; the objection that the prosecution has 
not produced the best material evidence 
being rightly met by the reply that any 
evidence of this kind, if produced, would 
certainly be falae. It has also been con- 
tended by Mr. Ram Lal on behalf of the 
Crown that Court-fee stamps of small value 
are more frequently indented for and more 
readily sold and that during a check by 
the Treasury Officer he is not required 
under the rules personally to count stamps 
of small denominations (vide Lincoln's 
Stamps Law and Practice, page 263, foot- 
note). All these circumstances would, it 
ig urged, tend to a centralising the mis- 
appropriations in Court-fee stamps of low 
denominations. 

Two other general observations may be 
made at this stage. The method of with- 
drawal of stamps from the double lock to 
| the single Jock needs no comment, but on 
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8uoh occasions tha Treasurer necessarily pars 
ticlpates and is, as it were, fixed with the 
knowledge of the balance in thesingle look 
at the time of withdrawal of stamps from 
the double lock. The matter is noteworthy 
in so far asthe case against Indar Singh 
appellant is concerned. The other observa- 
tion is this, that if the theory of the pro- 
gecution is correot, then the appellant Ram 
Kiehen must have played & leading part 
in the embezzlement, forit was he who re- 
okie m cash Kaanan by lincensed 
vendors when they cam 

neat y e to purchase 

There is a very large volumeof document- 
ary and oral evidencein this case and the 
learned Oounsel have taken me carefully 
through the depositions of the witnesgeg 
and the many exhibits produced at the 
trial. I have also had the advantage of 
seeing a model of the Treasury, prepared on 
behalf of the Orown, and of hearing able 
arguments by Counsel. 

At is in the nature of a case of this 
kind that the prosecution cannot show 
and cannot be expected to show, all the 
individual acts of embezzlement committ- 
ed. Thereis no record of the embezzle- 
ments and persons engaged in a course of 
misappropriations would naturally avoid 
keeping any record. What the prosecution 
has, therefore, mainly devoted ita energies 
tois the proving thatthe appellants put 
back money into the single lock and did 
other things in order to cover up the traces 
of their misappropriation. The object of 
the delinquents was to ruduce the shortage 
and the heavy book balance and that 
object could be achieved by (a) importin 
stamps into the Treasury from outside an: 
(b) getting wholly fictitious or partly ficti- 
tious chalans perpared and crediting the 
cash to Government but without issuing 
any stamps. Buch gratuitous presents to 
Government, it is contended, would be 
themselves evidence of guilt, 

On replenishment of the stock and of 
re-payments to Govbrnmentin cash many 
instanees have been cited im the courseof 
the prosecution evidence but before dealing 
with them I shall mention direct evidence 
of permanentortemporary embezzlembnt. In 
the former class we have three instances 
shown in P. A. 196, a record ofstamp 
transactions of Oharanjit Singh (P. W 
No. 18). He used to make his purchases 
from Batala and Gurdaspur. The Batala 
transactions are in order, but on three oc. 


$90 
Basions he bought stamps from Gurdaspur 
and made enteries in his register; and 
yet there isin the Treasury books nore- 
cord of such stamps being issued and no 
receipt entry forthe cash paid by him. 
In some other cases he was obliged to 
accept stamps of denomiaations different 
from those indented for by him, There 
is no reason to doubt the correctness of 
Oharanjit Singh's account and it is thus 
Bhown that three sums were embezzled on 
three different dates. Another instance of 
& permanent embezzlement is shown by 
the books of Harcharan Das (P. W, No. 34). 
He indented for stamps worth Rs. 145-8 
and the chalan thereof was accidentally 
found during the investigagtion. He had 
received the stamps and paid the cash, but 
the Treasury receipt register issilent. A 
temporary embezzlement is proved in this 
way :—Harcharan Das indented fora stamp 
of Ra. 80 and had actually to pay Rs. 76, 
he being entitled to Rs. 4 as commission. 
The Treasury receipt register shows a re- 
ceipt of Rs. 80 and a disbursement of 
Re, 4 on a date considerably later than the 
day on which Harcharsn Das actually re- 
ceived the stamp. Ifthings had been done 
properly tbat would have been impossible. 
Oharanjit Singh and Harcharan Das are 
both corroborated by other witnesses and 
I have no hesitation in accepting their 
evidence as true. It has been urged that 
the evidence just referred tois not rele- 
vant because it deals with acts done before 
1925. Some authority was cited oh this point 
e.g, Empress v. Vyapoory Moodeliar (1) and 
Amritalal Hazra N. Emperor (2. As a 
matter of factoneor two of the instances 
quoted did tske place in 1925 and with 
regarito the earlier instances the evidence 
adduced is evidence of a system, in which 
thereis acommon link between the acts of 
1924 and those of 1925. Moreover, it was 
necessary for the prosecutionto rebut, by 
anticipation, the probable plea of mistake or 
innocent condition of mind, and in those 
circumstances I would hold that the evi- 
dence to whith allusion has been made is 
admissible under 8. 15 of the Indian Evi- 
dence Act. 

The'appellants are raid to have employ- 
ed several devices for covering up their 
tracks. One of these methods was to induce 


oF C. 655; 8 O. L, R, 197; 4 Shome L. R. 125; 3 
Ind. Dec (Nn. 8.) 425. 

e 29 Ind. Cas. 513; 42 O. 957; 210. L. J. 331; 16 
Qr. L J. 497; 19 O, W. N. 076. 
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. friendstopresent wholly fotitious or partly 


fictitious chalans, These, which have been 
numbered iu the series of Z, were prepare 
ed by Amar Nath and Mulkh Raj. Thev are 
fourteen in number and many ofthem 
show unmistakably that alterations have 
been made. Thia point need- not be 
laboured. In some cases, notwithstanding 
the change in the total, the amount of 
commiseion was not altered. The receipt 
register entries are generally hy Ram 
Kishen and the initialling of the commis- 
Bion entries by Indar Singh. In some 
instances Nanak Ohand (P. W. No, 20) wrote a 
portion or the wholeof the entriesin the Court- 
fee stampregister. It was contended for the 
Crown that he filled in only the unimport- 
ant columnsand that, therefore, he cannot 
be regarded as an accomplice, the 
important columns being filled in hy 
Kahan Chand and thus the incriminating 
portions of the entries being concealed 
from Nanak Oband. That may be true 
in some instances in this series, but it is 
certainly not true of all, and J consider that 
itis not improbable that Nanak Chand had 
some inkling of what was being done. His 
evidence is full of contradictions in 
details, but the main consideration is that 
the pist of hisevidenceis corroborated by 
the documents on the record. The same 
remark applies tothe testimony of Amar 
Nath and Mulkh Raj. 

A considerable amount of argument bas 
been focussed on these two witnesses and 
it will be convenient at this stage to 
examine their credibility. There men 
were both suspended but were subsequent] 
reinstated; their houses were searched, 
They belong tothe same Dramatic Club 
as Kahan Ohand and there is said aleo 10 
be some connection between them in 
respect of a partnership in some vegetable 
business. It was also argued that they 
had not volunteered information and had 
when examined at the trial, expanded their 
evidence so as to incriminate Indar Singh 
and Ram Kishen As to the suspention 
and re-instatement of Amar Nath and 
Mulkh Raj, it_s obvious that those events 
were not the work of Indar Singh and 
Ram Kishen. Their suspension was 
ordered by the District Authorities and 
their e-instatement was, no doubt, due to 
the fact that nothing incriminating was 
found when their houses were searched: 
also possibly because other men were not 
available. The connection through the 
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Dramatis Olnb was of the slightest, as the 
evidence shows, and the partnership 


affairs is nebulous. The contention that 
these two, Amar Nath and Mulkh Rij, at 
firat did not incriminate Indar Singh and 
Rim Kishen is incorrect; a perusal of their 
Statemenota taken under s. 164 of the 
Criminal Procedure Oode, belies the con- 
taation, which is, it may be observed, quite 
inconsistent with the defence theory regard- 
ing their re-instatement. They did not 
volunteer information for the obvious 
reason that they depended on the good 
will of Indar Singh: and it was only when 
they were confronted with particular 
documents that they found themselves 
compelled to make admissions against their 
patron, Indar Singh. Taking everything 
into consideration, I would hold that they 
were not biassed in favour of Kahan Chand 
ot inimical to Indar Singh and Ram 
Kishen, further that they cannot be regard- 
ed as accomplices of thetwo latter appel- 
lants I would note too that if Amar Nath 
and Malkh Rij are to be regarded as 
quasi accomplices their testimony is cor- 
roborated amply by documentary evi- 
dence. 

This disgression haa baen nescessitated 
by the lengthy arguments addressed by 
learnsd Counsel on the credibility of the 
two witnesses mentioned. I now resume 
tha examiantion of other documents 
erhibitel by tha prosecution. Fron the 
evidsace of four branch post masters it is 
provadthat R3 109, wore ra-paid to Govern- 
mnt on IlstSaptembar, 1926, although no 
stamp3 were issued to them. The dozu- 
maatary evidence of this is contained in 
P. W series of exhibits. Exhibits P. D. 
and P. E have a peculiar significance 
when read with other evidence in the case. 
By these two chalans R3. 90) were paid 
into the Treasury on the 19th January, 1927, 
an important date, in view of the fact that 
the Treasury Officer had intimated on that 
day his intention of checking the single 
lock balance. With P D. and D. E. we 
mast take the four exhibits*dated the 19th 
January, (927, ia the P. V. series each for 
Ra. 25, making up a total re-payment of 
Ri 1,90J.n0 that day. Tas four witnesses of 
these fonr exhibita are branch oast masters 
of villages and they have proved that thay 
gent ^no money  ordera to reach the 
Gardaspur Treasury on the lyth January, 
Their evidence has not been rebutted. 

Thereisa directconnection between this 
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re-paymant of Rs, 1,000 and the roenameha 
of Indar Singh Acvording to the defence 
Indar Singh had a private account with 
Kahan Ohand, who is said to have banked 

with him. On 19th January, 1927, there is 

an entry of a "withdrawal" of Rs. 1.000 by 
Kahan Ohand, The account begins in 

April, 1925, and shows deposits and with- 
drawals totallingabout Re. 6,9000n each side, 
there being a final balance of Rs. 94, in 
Kahan Ohand’s favour. Now, Kahan 
Ohand's financial position has never been; 
sound and itis incredible that he could, 
for instance have honestly deposited about 
Ra 1,500, with Indar Singh during May 

1925,(as the account shows) or deposited 
Rs. 4,000/6n one day in the following month. 
It is manifest thatthe whole account isa 
bogus one, in the sense that Kahan Chand 
if he made the deposits did so with money 
dishonestly asquired. The explanation 
offered by the defence with regard tothe 
Hs. 1,000 is preposterous that Ram  Piari, 
Indar Singh's daughter, had lent Kaban 
Ohand Rs. 1,000, on a promissory note with- 
out sacurity and received back payment 
from Kahan Chand by the Rs 1,000 which 
Kahan Ohand withdrew from his account 
with Indar Singh on 19th January. It 
isa logical inference and Kahan Ohand 
supports the proposition that this sum of 
Rs. 1,00) was a part of his re-payment to 
Government against defalcations, 

Tha P. Y. series of exhibits proves the 
replenishment ofstock in thesingle lock by 
direct methods, The egidence has not been: 
seriously challenged and. is accepted aa 
true. Ia this category also fall, exhibits 
P. R. and P. S. relating to the acquisition: 
of stamps worth Rs. 360 and Rs. 180 res- 
pectively. The story is told by Nathu Ram 
(P. W. No.5) Brij Lal (P. W. No.6) Amar 
Nath (P. W. No. 7) and Nanak Chand: 
(P. W. No. 20). Ihave considered this evi- 
dence and am of opinion that, even if the 
veracity of Nanak -Ohand is doubted, the’ 
other witnesses prove the truth of this part. 
of the case. The episode of Brij Lal's 
bicycle journey to Gurdaspur has been 
ridiculed by the appellants Jearned 
QOonnsel on what I considsr insufficient 
grounds. 

Another transaction in the eaae deserves 
notice [tis evidenced by the mortga«e deed 
P. T. executed by Kahan Chand in favour of 
Gopal Singh, natural son of Indar Singh. 


- I have heard much argument on this: 


subject and am satisfied that the considera- 
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jon mentionedin the deedisfictitious, The 
‘defence theory was that two promissory 
notes, which form part of the consideration, 
were genuine, but the statements of Mubam- 
mad Raza and Mohammad Mohsin (P.W. 
No. 22and P. W.No.23) contradictthetheory. 
These witnesses have been criticised as 
being hostile to Indar Singh, butI see no 
reason to hold that view. Gopal Singh is 
undoubtedly a benamidar mortgages. The 
delay in securing the original mortgage- 
deed from Gopal Singh is of no importance; 
it was a registered deed and if Gopal Singh 
had failed to produce the original the 
presecution would probably have been 
entitled to lead secondary evidence. The 
delay is accounted for by the fact thata 
shortage was discoveredin the double lock 
part of the Treasury and afresh investiga- 
tion had to be undertaken. The fictitious 
nature of the transaction is deposed to by 
Kahan Chand. 

It isnow time to examine thestatement 
made by Kahan Ohand during the trial. 
The learned Counsel for the defence have 
taken up to inconsistant positions with 
regard to this statement On the ons hand, it 
was argued that the statement amounted to 
an unqualified confession and that, therefore, 
Kahan Chand should have “been fortwith 
convicted and sentenced and ‘removed from 
the dock. On the other hand, it has been 
argued with equal seriousness that the 
‘statement did not amount toa confession 
and that the Court was not justified. in 
taking it into consideration against the 
other appellants under s. 30 ofthe Indian 
Evidence Act. 4 ‘ 

The statement of Kahan Ohand has been 
read and commented on minutely. I have 
no hesitation in holding that it amounts 
to a confession of guilt. It was criticised 
on the ground that Kaban Chand assumed 
a minor part in the affair of the embezzle- 
ment but that arose from the nature of 
the case. He confessed to a minor part 
because he was the least of the three 
actors in the. drama. Had he confessed 
to the principal part, he would obviously 
have beenlying. He has, however, admitt- 
ed his guilt both then and subsequently, 
even in his appeal from prison. 

It was argued that Kanhaya v. Emperor 
(3) supports the view that Kalian Ohand's 
confession is inadmissible against the other 
two appellants, butthatcase dealt with a Ses- 


3) 12 Ind. Oas. 981; 15 P. R,-1911 Or; 64 P. W. 
15 07; 12 Or. Led $05 4 = 
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sions trial and a distinction has been drawn 
between warrant cases and Sessions trials 
in Fakhr-ud Din v. Emperor(4). This author- 
ity I must follow in preference to Mahadeo 
Prosad v. Emperor (5), where a differ- 
ent view is taken. Kahan Chand, it should 
also be noted wished to produce evidence 
in mitigation of sentence and the action 
of the Magistrate in not convicting and 
gentencing him forthwith was not irregu- 


- lar. 


A certain amount of argument has cen- 
tred round the conduct of Kahan Chand, 
Jt is not denied that at first he tried 
to conceal the shortage and then after his 
second arrest made a volte face. This 
tergiversation is attributed to his helping, 
and being well-treated by the Police. I 
have no donbi that the true explanation 
is that he knew that he was hopelersly 
involved and consequently was prenared 
to show up evervthing, in order to mitigate 
his own punishment. I see no reason, 
however, to suppose that be implicated 
the other two appellants falsely. Indeed 
his confession has been largely corroborat- 
ed by unimpeachable oral and document- 
arv evidence. It was in the light of the 
evidence on the record, impossible for him 
to have committed the misappropriations 
unaided. 

Much capital has been made out of the 
fact that Kaban Ohand was kept, and asked 
to be kept, in Police custody after the 
other two had been arrested; hut, as Mr. 
Ram Lal has pointed out, Kahan Ohand 
was in the judicial lock-up for 37 days 
before he made his confession at the trial. 
He bad made no atatement under s 164 
of the Criminal Procedure Code and there 
was no reason for the recording of snch 
a statement in his case. Another objec- 
tion taken by the learned Gounsel for 
the defence was that the trial Magistrate 
made an improper use of s. 27 of the 
Indian Evidence Act. There is force in 
this ‘objection, for Kahan Ohand's “in- 
formation” to the Police during the investi- 
gation has not,been proved. The matter 
is not of much importance forthe fact re- 
mains that the Police were enabled to 
discover some documentary evidence, more 
speadily than they would otherwise have 
done, by the help of Kahan Ohand. His 


(4) 95 Ind. Cas. 63; 6 Lah, 176; A, I, R. 1925 Lah, 435; 
Or. L. J. 785. . ` ^ 


* (5) 76 Ind. Cas. 1025; 45 A. 328: 21 A, L. J. 170; A. I, 
R. 1923 Lah. 322; 25 Or. L, J. 305, 
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confession loa elucidated the value of 
Buch documentary evidence, which is also 
‘deposed to by independent witnesses. 

On behalf of Indar Singh it was farther 

contended that the First Information Report 
d 24th January, 1927) in no way 
mplicated him, although later on the 
"Treasury Officer attributed to Indar Singh's 
conduct not mentioned in that report. 
The report was made against Kahan Ohand, 
who was the first and most obvious sus- 
pect. At that time the Treasury Officer 
did not have reason (rightly or wrongly) 
to think that Indar Singh had taken part 
in the embezzlement. It was, therefore, 
not only superfluous but undesirable that 
he should drag in the name of Indar 
Singh when he was reporting against 
Kahan Ohand. The further information 
which the Treasury Officer gave at the 
trial is not inconsistant with the First 
Report made to the Police, and a First 
Report is never per se the statement of a 
case for the prosecution. The contention 
made on Indar Singh's behalf has no 
force. 

The trial Magistrate framed charges in 
the alternative against the three appellants, 
and it has first been urged on their behalf 
that the charges are not intelligible. 
Indeed, it was even contended that the 
‘stamp case and the currency notes cases 
should not have been split up. I can 
find no force in this contention, for it 
implies that the Magistrate should have 
framed more complicated charges than 
those which he did frame. It is settled 
law that a general deficiency charge is 
regular. Now, since the embezzelments 
were, inthe nature of things, kept secret 
it was impossible to find out all the 
individual aets of misappropriation. The 
first part of the charge must, however, 
be deemed to be wrong because, although 
a total deficiency jo alleged, no migappro- 
p are alleged to have taken place 

uring the year preceding January, 1927. 
On the other hand, I find no default with 
the second portion of the charge, the facts 
in which are corroborated by Kahan 
Chand It is clear that during 1924, for 
instance any sums misappropriated were 
made good and that the real permanent 
misappropriations were donein 1925. The 
second portion of the charge refers to 
re-payments made by the appellants to 
Government, and although the mention of 
re payments was not really & part of the 
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charge, it cannot reasonably be argued 
thatthe appellants were in fact misled by 
the mention of those re-payments. The 
evidence led by the prosecution pointed 
to and proved re-payments, and, if any- 
thing, the appellants were in a better 
position to meet the charge if they could 
do so by evidence, I am satisfied that 
the criminal breach of trust did actually 
occur in the year of 1925 and that some re- 
payments were made in 1925, 1926 and 
the beginning of 1927. 

It has been suggested that the shortage ' 
may have been due to extraneous causes, 
e.g, accident or mistake, and that all that 
Indar Singh and Ram Kishen incurred 
was a civil liability; in short, that a 
criminal act or series of criminal acts was 
not the only possible cause of the short- 
age. The evidence led by the prosecu- 
tion amply rebuts such a suggestion. The 
guilt of the three appellants is the only 
conclusion that can be reached when all 
the circumstantial evidence, read with the 
confession of Kahan Ohand, is examined 
and viewed in a reasonable light. - 

I have omitted in this judgment a few 
minor points which do not appear to me 
to have much value in the case, e. g. 
the security bond of Indar Bingh, th 
plus and minus memoranda and so forth, 
Nor havelthought it necessary to discuss 
with great minuteness all the argumenta 
bearing on the credibility or otherwise of 
individual witnesses. I have, I think, 
discussed those points, both for and against 
the appellants, which have a real import- 
ance in deciding theif guilt or innocence, 
It is proved that the three appellants 
combined together in committing the mis- 
appropriations, and the convictions of all 
three are accordingly maintained, 

Tt was in the last resort contended that 
the sentences imposed by the Magistrate 
are too severe, but such a contention loses 
sight of the positions of trust held by 
the appellants and also of the magnitude 
of their operations, The sentences are not, 
in my opinion, excessive. ` 

The appeals are dismissed. 

R. L. Appeals dismissed, 
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CALCUTTA HIGH COURT, 
OniMINAL Raytstow No 570 oF 1928, 
June 25 1998. 

Present :—Juatice Sir Oharn Ohnnder 
Ghose Kr. and Mr Instice Garlick. 
SATINDRA NATA SEN AND orHErs— 

ACOUSED—PRTITIONERS 
versus 
EVMPEROR—Racp>wnent 

Criminal Procedure Code (Act V of 1898), a9. 107, 
110. 489—Security proceedings against person outside 
Jurisdiction of Court, leqality of—Power of High 
Court to interfere in rerision run motu.. 

A Magistrate has no jurisdiction to start an inquiry 
under s 110, Oriminal Procedure Onde. against a 
person who is outside the local limits of the jurisdic- 
tion of the Magistrate. [p. 395. col. 2] 

The High Oourt has jurisdiction to interfere suo 
motu in revision with an illegal order passed under 
8, 107, Oriminal Procedure Code. [ibid] 

Criminal revision againat an order of 
the Additional Distriet Magistrate. Backer- 
gani, dated the 28th Febrnary, 1928. 

Messrs. J. M. Sen Gupta. H M. Bose 
and Babu Lalit Mohan Sanyal, for the Peti- 
tioner. 

Mr. Khundkar, Deputy Legal Remem- 
brancer, for the Respondent, 


JUDGMENT.—The petitioners before 
us are nineteen in number and they comp- 
lain of certain proceedings which have been 
drawn up against them underthe provisions 
of &. 110 of the Code of Oriminal Procedure. 
They have applied to this Court for an 
order for the quashing of those proceedings 
or, in the alternative. for an order that the 
enquiry under s. 110, Criminal Procedure 
Code, may be transferred from the Court 
of the Magistrate before whom they are 
pending to some other Magistrate in some 
other district. 

We have had the advantage of hearing 
Mr. Sen Gupta at great length in support 
of the Rule which had been issued on the 
petition and Mr, Khundkar who appears 
on behalf of the Crown. It appears to us 
that itis necessary to distinguish the case 
of the first petitioner Satindra Nath Sen 
from that of the other petitionera. «But 
before we do go it is necessary to state a 
few facts concerning the first petitioner to 
which ovr attention was drawn when the 
petition was moved before us and also by 
Mr Sen Gupta in the course of bis addresa. 

It aprears that Satindra was placed upon 
his trial in January, 1927, along with several 
others on a chargeunder s, 143, Indian Penal 
Code, for teading:a procession with music 
in connection with the Saraswati Poojah 
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festival at Barisal. He was tried under 
that charge, but the trial ended in hig 
acquittal. Thereafter a proceeding under 
8. 107, Oriminal Procedure Onde, was started 
against him on the 18th March, 1927, by the 
Sub-Divisional Magistrate of Barisal in the 
course of which he (the Magistrate) demand- 
ed heavy bail from Satindra before he 
could be released from custody. The order 
of the Sub-Divisional Magistrate finally 
disposing of the case under s. 107, Oriminal 
Procedure Code, was modified by the Bes- 
sions Judge of Barisal. That officer direct- 
ed that Satindra should be bound down 
to keep the peace fora year from the 27th 
July, 1927, on & bond of Ra, 500 with two 
sureties of Rs. 2,500 each. Against this 
order of the Sessions Judge this Court was 
moved in revision, The questions raised 
were fully argued before this Oourt, but 
the order made by the Sessions Judge was 
affirmed by this Oourt by its judgment 
dated the 9th February, 1928. It appears 
that at the time when the application in 
revision was pending in this Oourt, the 
Petitioner Satindra was let out on bail 
under the orders of this Court, his surety 
being one Abinash Ohandra Sen Gupta who 
is employed in some office in Oalcutta., 
After the date of the order of this Oourt 
affirming the order of the Sessions Judge 
under s. 107, the surety referred to above 
was called upon to prodagce the petitioner 
S.itindra before the Magistrate on the 5th 
March, 1928, It appears, however, that 
under some order or other a warrant weg 
issued on or about the 27th February, 1928, 
for the arrest of the petitioner and accord- 
ingly on the 28th February, 1928, that is on 
a date prior to the date fixed for the pro- 
duction of the petitioner by the surety in 
the Court of the Magistrate he was arrest- 
ed and that since the 28th February, 128, 
he has been kept in Jail. It is alleged. that 
the Magistrate has not accepted the sureties 
offered from time to time pursuant to the 
final order under s. 107 and that Satindra 
has been wrongfully detained in Jail, 

The order under which the petitioner 
was arrested on the 28th February, 1928, 
does not finda placein the record of the 
case unders 107 which has been sent up to 
this Court It may be stated in passing 
that the presznt petition does not expressly, 
refer to the question of relief in respect of 
the further or subsequent proceedinga 
pursuant to the order under s. 107, Criminal 
Procedure Code; but the matter having 
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been brought to our notice by Mr. Sen 
Gupta when he moved the application we 
thought it necessary in the interest of justice 
that we should send for the record under 
B. 107 and see for ourselves what was the 
exact situation which had rendered it neces- 
Bary, that Satindra should be kept in Jail 
notwithstanding the fact that security was 
offered in terms of the order under s. 107, 
We thereupon directed that the record 
under s. 107 should be brought up to this 
Oourt. The record has now arrived and we 
have examined the entire record. There is 
on the record no order directing the arrest 
of the petitioner Satindra on the 28th 
February, 1928, and we are unable to account 
now he was arrested on the 28th February, 
1928, although the surety was required to 
produce him on the 5th March, 1928. Be 
that as it may, it appears to us that the 
question of enquiring into the sufficiency 
of security offered pursuant to the final 
order undere, 107, Oriminal Procedure Code, 
has not been dealt with with any degree 
of care. There were several unnecessary 
adjournments to start with, and we think 
that the Magistrate, Mr, Islam who had 
before him the question of enquiring into 
the sufficiency of the security offered before 
him, was extremely ill-advised in rejecting 
the security in the manner in which he did. 
It is unnecessary to say anything further 
beacause we are satisfied that in law the 
Magistrate, was in error in the order which 
he made on the 15th Jaly, 1928. Apart 
from questions of law, he was wholly wrong 
in his exercise of discretion, and we think 
that the plainest considerations of justice 
and fairplay demanded that the sureties 
who had been put forward before the 
Magistrate should have been accepted, 
seeing that the amount of the bonds was 
Rs. 250 each and that there was no question 
that the persons offered were financially 
sound for the amounts of the bonds and 
that they were of respectable station in 
Jite. We think that it is necessary that this 
Court should interfere and put a stop to 
what is becoming a scandal and we accord- 
ingly direct that the two persons Nagendra 
Nath Sen and Behari Lal Sen who had 
been offered as sureties should forthwith 
be accepted by the Magistrate concerned 
as sureties in respect of the order under 
8. 197. 

Turning now to the order complained of 
under 8. 110, Criminal Procedure Code, it 
appears that the report of the Police upon 
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which the present enquiry was founded 
was dated the 20th March, 1998. It is 
pointed out that on that date the petitioner 
Satindra was in the Presidency Jail in 
Oalcutta and, therefore, outside the local 
limits of the jurisdiction of the Magistrate 
who started the enquiry under 6, 110, It 
is further pointed out that he was not 

roduced before the Magistrate at Patua« 
khalitillthe 17th April, 1923. On these facts 
it has been contended that at the time when 
tbe present proceedings were instituted 
the Magistrate had no juriediction whats 
Soever, In the second place, it has been con- 
tended that having regard to the course of 
proceedings under s.107 and having regard 
to the events which have happened Satindra 
has not been given a locus penitentie for 
the purpose of showing that he was pre- 
pared to return to anormal course of life. 
and that in the circumstances there could be 
no justification for proceeding under s. 110 
Criminal Procedure Onde. It is on these 
grounds further contended that the proceed- 
ings against Satindra are mala fide. 

We think that the first ground ought to 
prevail and that proceedings should not 
have been instituted against Satindra on 
a date when Satindra was outside the local 
limits of the jurisdiction of his Court, Mr. 
Khundkar has taken us through such - 
portions of the record as are necessary to 
show that an order under s. 110 was called 
for having regard to what this person was 
alleged to have done in Patuakhali on and 
between certain dates. He hag pointed out 
that the order unders. 107 was in consequ- 
ences of certain incidehts which took place 
in Barisal, whereas the Police report upon 
which the order under e. 110 is said to have 
been founded deals with the conduct of 
the petitioner in Patuakhali. We do not. 
propose to go into the merits of tho 
controversy so faras Satindra Nath Sen is 
concerned, because we think that the first 
ground having prevailed it is really 
unnecessary to enter into a detailed discus- 
mon ai s merite ‘ i 

; therefore, set aside the proceedi 
against Satindra Nath Sen under a 
Criminal Procedure Code, and direct that 
Satindra be released from custody and 
quash the same on the sureties executing 
the bonds Atthesame time,we desire to 
make it clear that nothing what we have said 
inthe course of our order relating to the 
proceedings under s. 110 will make it 
incompetent for the District Magistrate 
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to re-start proceedings under a. 110 in the 
unhappy event of the Magistrate comin 
to the conclusion hereafter that suc 
proceedings are necessary for the sake of 
preserving peace in the District of Barisal 
including the sub-division of Patuakhali. 
The order, therefore, will be that the present 
proceeding under s. 110, Criminal Procedure 

ode, against Satindra Nath Sen are quashed 
and accordingly set aside. 

As regards the petitioners other than 
Satindra Nath Sen, we have examined the 
record very carefully and while we are not 
prepared. to disagree with Mr. Sen Gupta 

hie points of law as abstract propositions, 
we do not think we should interfere. 

The Rule, therefore, so far as the peti- 
tioners other than Satindra Nath Sen are 
concerned, will be discharged. 

Let both the records be sent down as soon 
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LAHORE HIGH COURT. 
OngIMINAL Revision Partition No. 499 op 
1928 


May 25, 1928. 
Present:—Mr. Justice Dalip Singh. 
KARAM OHAND-— PRTITIONER 


versus 
EMPEROR--RzsroNpzNT 

Oriminal Procedure Code (Act V of 1898), s. 52— 
Criminal trial—Ezamina&ion of prosecution witness 
after defence V aitdity of trial. 
naa Akang ne ee 
law and vitiates the trial. Sa aaa aa ee 

Petition for revision of an order of the 
Sessions Judge, Sialkote, dated the 3rd 
February, 1928, modifying that of the 
Magistrate, First Olass, Silakote, dated the 
23rd December, 1927. 

Mr. Shamair Chand, for the Petitioner. 

Mr. J. L Kapur, for the Government Ad- 
vocate, for the Respondents, . 

JUDGMENT.—The petitioner in this 
case was convicted under s. 457, Indian 
Penal Oode, and sentenced to 18 months' 
rigorous imprisonment by the learned 
Magistrate. On appeal, the learned Ses. 
sions Judge reduced the sentence for 
reasons which are not atall clear to me, 
to one year’s rigorous imprisonment. In 
revision, ‘I find on the record that one 
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Asmat Ullah, who appeared as P. W. No. 5 
was examined as a prosecution witness 
after the whole of the defence evidence 
had been recorded, This remarkable pro- 
cedure seems not to have been obiccied 
to by anybody at the time. It is, 
however, clear that it is contrary to the 
provisions of the Code, sees. 252 et seg. I 
must, therefore, hold that it vitiates the 
trial following Abdul Rahman v. Emperor 
(1) and Subrahmania Ayyar v. King Em- 
peror (2) Privy Council ruling, where the 
test laid down is in the case of a pro- 
cedure prohibited by the Code that it 
might possibly have occasioned injustice. 
Obviously such a procedure might 
possibly occasion the greatest injustice 
to the accused. I, therefore, set aside the 
conviction and order that the trial shall 
proceed leaving the prosecution eivdence 
as it stands up to P, W No. 4. After that 
the evidence of P. W. No. 5 and the Court 
witnesses, O. Ws, Nos. 1 and 2 will be 


. taken and then the accused will be called 


upon to enter on his defence and may 
proceed to produce such evidence as he 
chooses, after which the Magistrate will 
give a finding on the evidence so record- 
ed. 

R. L. Petition allowed. 

(1 100 Ind. Cas. 227; 5 R. 53; A. L R. 1927 P. C. 
44; 81 O. W. N. 271; 25 A. L. J. 117; (1927) M.W N. 
103; 38 M. L. T. 64; 8 P. L. T. 155; 4 O. W. N. 283; 
28 Or. L. J. 259; 0 Bur. L. J. 65; 52 M. L. J. 585; 29 
Bom. L. R. 813; 45 O. L. J.441; 7 A. L Or. R. 362; 54 


I. A. 98 (P. O0). 
(9) 25 M. 61; 28 I. A. 257; 11 M. L. J, 233; 3 Bom. 


L. R. 540; 5 O. W. N. 866; 2 Weir 271; 8 Bar. P. O. J. 
160 (P. O.), 


CALCUTTA HIGH COURT. 
ORIMINAL Revision Cass No. 1083 or 1927. 
February 10, 1928. : 
Present :—Mr. Justice Ohotzner and 
Mr. Justice Gregory. 
SATINDRA NATH SEN GUPTA— 
AcousED—PRTITIONER 
* versus , 
EMPEROR-Ox»rosrm Pakty, 
Criminal Procedure Code (Act V of 1595), 8. 107— 
Person inducing others to commit breach of peace, 
liability of—Expression of opihion before District 
Magistrate, admissibility of, to prove intention —Con- 
duct on previous occasions, relevancy of. 
A person is liable to be dealt with under s. 107 
Oriminal Procedure Code, not only when he himself 
is likely to commit a breach of the peace, but also 
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where for any wrongful act on his part other persons 
may do things which would probably occasion a 
ers of s pe or disturb the public eid qutt. 

p. 3933, col. 1. 

heraa person sought to be dealt with under 
8.107, Oriminal Procedure Code, had made a state- 
ment to the District Magistrate, who had a con- 
veraation with him, that he would not desist from 
holding & procession which was likely to create a 
breach of the peace: 

Held, that the statement was admissible in evi- 
cones to prove the intention of the accused. [p. 398, 
co 
. Incidents in connection with processions which 
an accused has led previously are admissible under 
s. ll of the Evidence Act to show the particular 
line of action which the accused would probably 
take in regard to similar processions on subsequent 
oconaions, [ibid.] 

BabusSures Chandra Taluqdar, Mritunjoy 
Chattopadhya and Radhica Ranjan Guha, 
for the Petitioner. 

Mr. 4. K. Basu and Babu Sachindra 
Nath Banerji, tor the Opposite Party. . 


JUDGMENT .—This is a Rule granted 
to the petitioner Satindra Nath Sen Gupta 
on certain grounds mentioned in the peti- 
tion Proceedings were taken under s. 107, 
Code of Criminal Procedure, against the peti- 
tioner on the 18ih Mach last by the Sub- 
Divisional Magistrate of Barisal, and after 
hearing the evidenee the Sub- Divisional 
Magistrate directed him to execute a bond 
of Rs. 5,000 with two sureties of Rs. 2,560 
each to keep the peace for one year. On 
appeal to the learned Sessions Judge the 
order requiring security was upheld but 
the amount of the bond was reduced to 
Rs. 800 together with two sureties of 
Rs. 250 each. The facts found by the learn- 
ed Sessions Judge in concurrence with the 
Sub-Divisional Magistrate are that the 

etitioner is the leader of the Satyagraha 
Movement in the District of Bakerganj the 
object cf which is to enforce the right of 
the Hindus to lead processions with music 
before mosques on public highways at all 
times, The assertion of such a right, to 
use the words of the learned Judge, has 
excited the Muhammadans and they decline 
to let any procession with music pass in 
front of their mosques. On the ltth March, 
1927, the Sub-Divisional Magistrate in view 
of the state of feelings then existing between 
the Hindus and the Muhammadans issued 
an order under s. 144, Code of Criminal Pro- 
cedure, prohibiting any such procession 
upon the ensuing Doljatra day which would 
be held either on  l8th or 19th March. 
On the morning of the 17th March a Hindu 
procession tried to paas Lakotia which, we 
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Division. Bat owing to the objection of 
certain Muhammadans the procession with- 
drew. Oa the same evening the Superin- 
tendent of Police sent for the petitioner 
and asked bim what hia attitude was with 
regard to the prohibitory order made by 
the Magistrate under 5.144, The petitioner 
stated in his presence and that of the 
District Magistrate who came in during 
the meeting, to use the words of the 
learned Judge that he would lead proces- 
sions with music before mosques on publio 
highways and would not desist either for 
the opposition of the Mahammadans nor for 
any orders of the Police or the Magistrate, 
The learned Judge observes “As he isa 
leader of a large number of young men 
he was in the cireumstances arrested on 
18th March end the present proceedings 
were inatituted against him". 

The question for our decision is whether. 
in the circumstances such an order res 
quiring the petitioner to execute a bond 
should be sustained. A great volume of 
evidence was laid before the Sub- Divisional 
Magistrate and it was accepted by him as 
well as by the learned Sessions Judge. He 
found this to quote the words from the 
judgment of the learned Magistrate, " Put 
in a nut-shell the case forthe Crown ia 
that Satindra Nath Sen had during a 
period of extremely strained feeling bet- 
ween the two communities on religious’ 
matters had enunciated the principle 
that it was the Hindus’ inherent right to 
pass with music before all mosques at 
all times of theday And night. In pur- 
guance of this principle he had eollected 
men and money and had organised a moveo- 
ment commonly known as the Satyagraha 
Movement. His followers were numerous 
and loyal to him, Hehad been responsible 
for processions,at Moghia and Barisal which 
had flouted orders lawfully promulgated 
and he had asserted thathe would resort 
to violence if necessary, During the Dolja- 
tra festival in spite of orders under s, 144, 
Code of Oriminal Procedure, he told the 
District Magistrate that if he organised a 
procession it would be on the lines of the 
others for which he had been responsible, 
Further he was prepared to organise these 
processions before any mosques in the dis- 
trict where Muhammadang opposed it, The 
prosecution has succeeded in proving theae 
facts and alleges that Satindra Nath Ben 
is ina position to carry out his threats). 
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In the present condition of the district ac- 
tion as described above is likely to lead to 
clashes between the two communities and 
disturbances of the public tranquillity ure 
probable”. 

These findings which have been accept- 
ed by the learned Judge are so clear that 
prima facie we should find the greatest 
dittisulty in interfering with the order for 
security. It has, however, been strenuously 
contended by Mr. Taluqdar who has ap- 
peared in support of the Rale that the 
evidence on which these findings have been 
arrived at is for the most part inadmis- 
siblein law. His firat contention has been 
that whatever academic ideas any person 
may entertain he is not liable to be dealt 
with under s. 107, Oode of Oriminal Proce- 
dure, unless overt acts are committed asthe 
result of the expression of these ideas, 
This seems to usto be misconstruing the 
provisions of s. 107, Oode of Oriminal Proce- 

ure, 

This section says "Whenever a Magis- 
trate is informed that any person is likely 
to commit a breach of the peace or dis- 
turb the public tranquillity or to do any 
wrongful act that may probably occasion 
breacn of the peace, or disturb the public 
tranquillity, the Magistratemay proceed”, 
Now 16 is plainly true to say that if a 
person himself is likely to commit a breach 
of the peace he may be dealt with under 
the section. But it 1s also true to say that 
if for any wrongful act on his part other 
persons may do things which would pro- 
bably occasion a breach of the’ peace or 
disturb the public tranquillity he would 
equally become amenable to the provisions 
of the section. 

The second argument which has been 
addressed to us 18 that the conversation 
between the petitioner and Mr, Blandy, the 
District Magistrate, and the Superintend- 
ent of Police, Mr. Taylor, is inadmissible 
in evidence because it was made under all 
implied seal of secrecy, We fail to ap- 
preciate this argument, .The position was 
as we understood it that the Superin- 
tendent of Police sent for this gentle- 
man to enquire what attitude he pro- 
posed to take in regard to the suggested 

roceselon on the Doljatra day. Mr. Biandy 

&ppened to come iu there and took part 
in the conversation, To fay that that 
constitutes a convention held under an 
implied seal of secrecy, seems to us to 


import a meaning which it cannot possibly 
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bear. The petitioner frankly admitted that 
he did not propose to hold his hand, on the 
contrary, he would take the procession with 
music past à mosque as he pleased irrespeo- 
tive of any order already made or any order 
that might be made, Plaiuly that evidence 
isadmissible to show what his intention 
was. Mr. Taluqdar has then referred to 
certain findings of the learned Sessions 
Judgein regard to the Satyagraha Move- 
ment at Patuakhali, the Saraswatipuja in- 
cident in 1926 and the D. M. Oollege inci- 
dent ofthe 13th February. In the last case 
the petitioner was put on his trial but was 
acquitted. It isargued that a reference to 
these particular incidents is irrelevant to 
the present enquiry. No doubt the tact of 
the petitioner having been acquitted on the 
13th February made that matier one upcn 
which little reliance can be placed. But the 
rest of the evidence is clearly admissible 
under s. IL of the Evidence Act, to show 
the particular line of action the petitioner 
would probably take, 

It is then contended that the petitioner 
cannot be held responsible for the Lakotia 
incident of the 19th March as he had by 
that time been arrested. Mr. Talugdar bag 
dealt at some length with the evidence 
which shows thatthe Hindu proceseionisig 
acted with self-restraint 1n waiting till after 
prayer time to pass by the mosque. He 
has referred in particular to the evidence 
of Mr. HigginsProsecution Witness No, 12 
who says that the procession approached 
at about 9-10 P. m., that he met and stopped 
tnem 75 yards from the mosque and 8p0s 6 
to certain gentlemen, He told them that the 
Musalmans ‘ were saying theil prayers and 
told them not to pass by the mosque. They 
consulted amongst themselves and at ten 
minutes to 6 P. M. they insisted on passing 
by the mosque with music. Tne Musal- 
mans were annoyed and excited, He are 
rested the processionists under B. 290, 
lndian Penal Oode and put his force bet- 
ween the Hindus and Musalmans as both 
sides were excited and there was possibility 
of a breach of the peace. He saya further 
that the Hindu processionists behaved well 
and that they wére not violent, insolent, 
orinsulting. Plainly, therefore, a breach 
of the peace was averted chiefiy by the pre- 
sence of the Police force because although, 
tine Hindu prccessionists weie neither 
violent nor insulting their action in taking 
the procession by the mosque where pray erg 
were etill in progress was provocative and 
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likely to annoy the Musalmans. The pro- 
cession seems to have been directly inspired 
by the petitioner as it was led by men whom 
the Magistrate has found to have been his 
close associates. We think, therefore, on a 
full consideration of the facts that when 
the petitioner took the line of action which 
he did the Magistrate had no option but to 
make the order he passed; and in view of 
the position the petitioner occupies we can- 
not say that the security required from him 
js excessive, 

The Rule is, accordingly, discharged. 

A. N. A. Rule discharged, 


MADRAS HIGH COURT. 
On1MiNAL Revision OssB No. 578 or 1927, 
(OxiMinaL Revision Petition No. 516 of 


November 30, 1927. 
Present :—Mr. Justice Devadoss. 

KAILAPPA GOUNDAN AND OTHEx8— 

AcousED— PETITIONE&8 
versus 
EMPEROR—Opvosire Party, 

Criminal Procedure Code (Act V of 1898), s. 489— 
Enhancement of sentence—Conviction on three counts— 
Betting aside of conviction in respect of two and re- 
fusal to interfere with sentence tnrespect of third, 
whether enhuncement of sentence. 

Where a person was charged and convicted in 
respect of three counts by the trial Court, and the lower 
Appellate Court, holding that there was no distinct 
charge in respect of the separate counts, set aside 
the conviction in respect of two and declined to in- 
terfere with the sentence in respect of the third : 

Held, that this did not amount to an enhancement 
of the sentence. 


judgment of the First Olass Sub Divisional 
agistrate, Namakkal, in Criminal Appeal 
No. 63 of 1927. 
Messrs. V. L Hthiraj and Salem Rama- 
swami Ayyar, for the Petitioners. 
poe Public Prosecutor, for the Opposite 
arty, : 


ORDER.—This is an application to 
revise the order of the Sub-Divisional Ma- 
gistrate of Namakkal confirming the convic- 
tion of the petitioners under several sec- 
tions of the Indian Penal Code. 

The fret point urged is that the lower 
Appellate Oourt finas that a document was 
fabricated, and if that be so, the case would 
be one exclusively triable by the Court of 
fession, and a Second Class Magistrate had 


Oriminal revision case filed against the . 
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no jurisdiction totrythe case. TheAppellate 
Magistrate does not find that the document 
was fabricated. What he finds is that the 
complainant was coerced into putung the 
thumb-impression to à document, As the 
defence relied upon this document as a 
genuine document, tue learned Magistiate 
considered the question whether the tumb- 
impression was obtained in the ordinary 
course or whether the complainant was 
coerced rinto putting her thumb impression. 
The charge is not one of fabricating false 
evidence, Therefore, there is nothing in 
this point. 

One other point raised on behalf of the 
petitioners is that the lower Appellate Court 
quashed the conviction in respect of two 
counts and its not interfering with the 
conviction and sentence in respect of the 
third count amounts to an enhancement of 
the sentence and, therefore, the senience 
should be reduced. In support of this 
contention Mr. Ethiraj relies upon Para- 
masiva Pillay v. Emperor (1). That case 
has no application to the present case. In 
this case there were three counts and the 
lower Aprellate Court thought that there 
was no distinct charge in respect of the 
separate counts and set aside the conviction 
in respect of two and declined to interfere 
with the sentence in respect of the third, 
This does not amount to an enhancement 
of the sentence, 

In the result the petition fails and is 
dismissed. 


Y. N. V. Petition dismissed, 
(1) 80 M. 4&8 1 M.L. T. 408; 5 Or. L. J. &8, 


Kam Teer 


CALCUTTA HIGH COURT, 
OxIMINaL Revisions Nos, 299 AND 
300 oF 1928. 

May 10, 1928. 

Present :—Justict Sir Oharu Ohunder 
Ghose, KT., and Mr. Justice Jack, 
Taas SUPERINTENDENT AND 
REMEMBRANCER or LEGAL 

AFFAILIRS— PETITIONER ° 
versus 
SRISH OHANDRA RAY AND OTHERS— 


OrPoe1TE Party, 
Criminal Procedure Code (Act V of 1898), ss. 471, 
475—Detained yn. safe custody’, meaning of —Powep 
of Judge to hand over insane off ender to reigiives, 


400: 

When a person is acquitted upon the ground that 
he was insane at the time at which he committed an 
offence, all that the Judge could do under s 471 
Criminal Procedure Code, is to detain the accuse 
in safe custody and to report the matter to the Local 
Government, and itis the Local Government “who 
oan, if so satisfied, deliver the accused to any re- 
lative or friend of his for safe custody. 

‘Detained in safe custody’ in s. 471, Oriminal 
Procedure Code, does not mean, having regard to 
the language used in 8. 475, ‘detained in the custody 
of friends or relatives’. 


Criminal revision against the orders of 
the Additional Sessions Judge, Tippera, 
dated the ilth January, 1928, 

Mr. Khundkar (Deputy Legal Remem- 
brancer) and Babu Anil Chandra Roy Chow- 
dhury, for the Petitioner. 

Babu Debendra Narain Bhattacharjee, for 
the Opposite Party. 


JUDGMENT. 
In On. R, No. 299 or 1928, 

In this case what happened is this: 
The opposite party No. 1 was tried before 
the Additional Sessions Judge of Tippera 
and a Jury under s. 302, Indian Penal 
Code, for having murdered his wife. The 
case for the defence was that the oppo- 
site party No. 1 at the time he committ- 
ed the act in question was of unsound mind 
and, therefore, incapable of knowing what 
he was doing or that it was wrong or illegal. 
The Jury returned a unanimous verdict of 
not guilty. In answer toa question put by 
the learned Sessions Judge to the Jury, 
the Foreman stated that the Jury were of 
opinion that the opposite party No. 1 had 
killed his wife but that he was*insane and 
incapable of knowing what he was doing. 
The learned Judge agreeing with the 
verdict of the Jury acquitted the accused 


by his order dated the llth January, 1928. 


He was ofopinion that at the date of the 
aforesaid order, that is, on the 11th January 
1928, the opposite party No. 1 was sane and 
he accordingly directed that he should be 
kept in the safe custody of his relatives, 
upon their furnishing two security bonds 
of Rs. 2,500 each to keep the opposite party 
No, 1 insafe custody and to prevent him 
from doing injury to himself ortoe*others 
and to produce him if and when required 
by the Court. It appears that thereafter the 
opposife party No. 2 who is the father and 
the opposite party No. 3 who is the brother 
of opposite party No. 1 stood surety for the 
opposite party No. 1 in terms of the order 
‘ef the learned Judge. This order of the 
learned Judge was apparently made under 


: a} 
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ee of s. 471, Oriminal Procedura 
ode, 

The Local Government has through the 
Legal Remembrancer now moved this 
Oourt and the contention on behalf of the 
Legal Remembrancer is that having regard 
to the language used in as. 466, 471 and 475, 
Oriminal Procedure Code, the order made 
by the learned Judge referred to above was 
clearly one which was without jurisdiction. 
It is contended that all that he could do 
under s. 471 was to detain the accused in 
safe custody and to report the matter to the 
Local Government and that under s. 475 it 
is the Local Government who can, if so 
satisfied, deliver the accused toany relative 
or friend of his for safe custody. 

In our opinion, this contention is well 
founded, and must be given effect to, 
“Detained in safe custody” ins, 471 does 
not mean, having regard tothe language 
used in 8.475, "detained in the custody of 
friends or relatives", That is quite clear, 
It would, therefore, follow that the learned - 
Judge was in error in making the order in 
the form in which he did. That order must, 
therefore, be set aside and it must be left 
to the Local Government under s, 475 to 
pass suitable orders for the delivery of the 
accused to such relatives or friends of the 
accused as may apply to the Local Govern- 
ment in that behalf. 

In Orn. R. No. 300 or 1928, 

In this case the facts are slightly different 
from those in Revision Case No. 249 of 1928 
but the order that was made by the Sessions 
Judge snd which is complained of at the 
instance of the Local Government is iden- 
tical in all respects. Here also the accused 
was delivered to the opposite party Nos. 2, 3 
and 4 under s. 471. For the reasons given in 
Revision Oase No. 299 of 1928 it must be 
held that the Sessions Judge had no jurisdic- 
tion whatsoever to make the order in the 
form in which he did. The result, there. 
fore, is that the order must be set aside and 
it must be left to the Local Government 
under s. 475 to pass such orders as they may 
be advised for the delivery of the acoused to 
such friends or relatives of the accused ag 


A, NL À, Ordera set aside, - 


111 T. C. 1928 
MADRAS HIGH COURT. 
APPBAL AGAINST APPALLATH Ogonur No. 63 

` or 1927. 
- January 19, 1928. 

Present :—Mr. Justice Ramesam and 
Mr. Justice Madhavan Nair. 
ARUNAOHALAM CHETTIAR— 
APPELLANT 


versus 
VALAMBAL AMMAL —RR8PONDENT, 
Transfer of Property Act (IV of 1882), ss. 47, 52 
—Lis pendens—Mortgage, execution of, pending 
execution proceedings under maintenance decree— 


Subsequent suit on mortgage—Sale in execution of. 


maintenance decree pending suit on mortgage—Lis 
pendens—Righis of partws—Questvon arising in pro- 
ceedings in execution of| mortgage-decree between 
maintenance decree-holder and mortgagee decree- 
holder, whether relates to execution. - 


A mortgage was effected by the mortgagor while 
a maintenance decree obtained ‚against him was 
pending satisfactıon and had not been fully worked 
out. A sale in execution of the maintenance decree 
took place during the pendency of the.suit on the 
mortgage. In proceedings in execution of the mort- 
gage decree: 

eld, (4) that the mortgagee decree-holder must 
pay all amounts of arrears of maintenance that had 
accrued due to the maintenance holder up to the 
gale and then apply for sale subject to the future 
maintenance rights of the maintenance holder under 


her decree which should be mentioned-in the pro- 


clamation; 

(Ai) that questions arising in proceedings in exe- 
cution of the mortgage-decree between the mort- 
gagce decree-holder and the maintenance decree- 

older were questions between the parties to the 
suit and related to the execution of the decree 
and, therefore, fell under s. 47, Oivil Procedure 


e. 

Itis only if it oan be said that giving effect to 
the second [1s pendens destroys altogether the benefit 
of the first lis pendens that the Court can hold that 
the second lis pendens cannot be recognised, 


Appeal against an order of the District 


Court, East Tanjore, dated 7th December, 


1926, and made in A.S. No. 97 of 1926, 
preferred against that of the Oourt 
of the District Munsif, Shiyali, dated the 


23rd March, 1923, and made in M. A, No, 20: 


of 1926, in O. S. No, 116 of 1924. 

Mr, U. P. Mahadeva Iyer, for the Appel- 

lant. "E 
Mr. S. Panchapagesa Sastri, for the Re- 

spondent. . 


JUDGMENT.—The first’ question is 
whether the respondent is entitled to in- 


tervene under s, 47 of the Oode of Civil - 


Procedure. Now this is not a case of a 
person filing a claim petition relying ona 
paramount right,i,¢,,8 right inconsistent 
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with the right of the mortgagor. The re- 
Bpondent recognised the right of the mort- 
gagor, in 1917 when he executed his mort- 
gage, but says that that right has since been 
purchased by herself in January, 1925, and, 
therefore, the mortgagor has nothing to be 
sold by the mortgagee. In so contending 
she comes in as a representative of the 
mortgagor. The objection is to the exe- 
cution of the mortgage decree by sale of 
the properties and, therefore, the question 
ralates to the executionof the decree, Thus 
s. 47 applies and. the relative rights of 
the parties can be determined in the pro- 
ceedings. : 

Coming to the merits: thereare two ap- 
plications of lis pendens in this case, - , 


(1) The mortgage of 1917 was made while. © 


the decree obtained : by the respondent: 
is pending: satisfaction and.has not been: 
fully worked out. Therefore, that mort- 
gage cannot affect the rights of. the’ re-. 
spondent under her maintenance decree; . 

. (2) I£ there had been no second suit, 2. e., 
the suit of the mortgagee (O.8. No. 116. 
of 19:4) the matter is simple. The execu- 
tion proceedings taken out by the.re- 
spondent are valid and binding on ‘the 
appellant who did not care to intervene 
as an assignee of the judgment-debtor 
and he would have lost all rights. But. 
we have thesecond suit (O. S. No. 116 of 
19.4) and during the pendency of the 
decree i. e., after the decree was passed 
and while it was unsatisfied, the salein. 
execution of the first decree extinguish-. 
ing the mortgagor's rights took place and. 


PO 


the appellant contends that this execution. .. 


purchase is affected by the doctrine of: 
lis pendens and cannot affect his own right 
to sell the mortgagor's interest (subject to 
the respondent's rights of maintenance)., 
In reply to this contention the respond- 
ents Vakil, Mr. 8. Panchapagesa Sastry, 
relies on the.decision in Venkatarama 
Aiyar v. Rangiyan Chetty (1). As we in- 
terpret that decision, it is nota general 
decision that there cannot be a second 
application of lis pendens somewhat modify-. 
ing the effects of the first application of 
the doctrine of lis pendens, but only a 
decision on the particular facts of the 
case. The two rival parties were parties 
to the second suit, O. S. No. 1 of 1889 and. 
our construction of the decree in it was 


(1) 77 Ind. Cas. 504; 48 M. L, J, 958; 19 L, W. $81; 
(i3 AL W. N, 344; A. L R. 1994 Mad, 440; 34 M, Ly 
, MB, 
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that the first suit can be executed 
without any lis pendens due to the 
second suit. If the decree-holder in the 
second suit seeks to redeem the first decree 
holder, she must do soin O.8. No. 1 of 
1889 or not at allif the decree was not 
in proper form, But here the facts are 
different. Upto this stage, the parties have 
not met face to face. lf we can give effect 
to the second lis pendens, we ought to do 
80 and safeguard the mortgagee's rights, 
provided we do not affect the respondent’s 
right of obtaining her maintenance by 
execution of the decree. Now it is clear 
that a sale of the property in execution 
of the second decree subject tothe rights 
ofthe respondent is feasible and does 
not affect the respondent's rights. 

Only if such a method is impossible, 
$e, only if it can be said that giving 
effect to the second lis pendens destroys 
altogether the benefit of the first (is pendens , 
that one can hold that the second lis pendens 
cannot be recognised. This is not such 
A CaEe, 

The result is that both the applications 
of lis pendens have to berecognised. if the 
appellant is desirous of bringing the pro- 
perty to sale, he must pay down all 
amounts of arrears of maintenance that 
have accrued dueto the respondent not 
only upto now, but upto the sale, and then 
apply for sale subject to the future main- 
tenance rights of the respondent under 
her decree which will be mentioned in 
the proclamation. Whoever is the pur- 
chaser, whether appellant or another, is 
bound to pay the future maintenance due 
to the respondent. .If there is default in 
payment the respondent will be entitled 
to execute her maintenance decree by 
applying for sale after giving notice to the 
purchaser. She will be so entitled to give 
notice to the purchaser and then apply 
for sale. It cannot be said that this 
additional burden of giving notice to the 
purchaser is such a disability that her 
right of recovering the maintenance under 
the decreeis affected. “We set aside the 
order of the Courts below. If the appel- 
lant applies for sale, the District Munsif 
will have to pass orders in accordance 
with the above observations. If not, there 
are no further orders to be passed by the 
Courts below. Each party will bear his 
own costs. It is notopen to the appellant 
ot to the future purchaser in the mort- 
gage decree to quéstion the exeoutability 
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of the maintenance decree of the respond- 
ent, That matter is finally settled by the 
sale already effected. Apart from it, we 
also think that the decree is executable. 
Each party will bear his own costs in 
this appeal and in the memorandum of 
objections. In the Couris below the re- 
spondent will have her costs, 
Y. N. V, Appeal allowed. 


NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. 
Szoosp Oivit AppEat No. 398.B cr 1997. 
June 16, 1928, 

Present :—Mr. Kolahatkar, A. J. O. 
KRISHNAJI—APPRELLANT 

versus 


TUKARAM— RESPONDENT, 

Civil Procedure Code (Act V of 1908), 8. 100— 
Second appeal~-Construciton of documents, uhether 
question of law—Contract Act (IX of 1872), 8. 62— 
Novation —Agreement of 'sale—Debts part of con- 
sideration—Breach—Surt for recovery of debts, uhe- 
ther lies. 

The question of the right construction of a docu- 
ment and of the legal inference to be drawn there- 
from are questions of law, which may very well be 
considered in second appeal. [p. 403, col. 1].] 

Fateh Chand v. Kishen Kunwar (1), Vithoba Madhav 
v. Madhav Damodar (2) and Satgur Prasad v. Raj 
Kishore Lal (8), followed. 

In order to operate as & novation under s. 62 of 
the Contract Act, the new contract must involve 

resent supersession or extinguishment of the 
Liability arising under the old contract. A mere 
agreement between the parties to effect such & 
supersession or extinguishment ata future date cen» 
not constitute novation. [p. 403,coL 2.] 

Where a debtor agreed io pay off his debt by 
selling certain properties to the creditor, within 
a certain time but subsequently there was a breach 
of the agreement to sell: 

Held, that the debt forming part of the considera- 
tion ofthe sale was not wiped out soas to put an 
end tothe remedy of the creditor to recover it by 
a suit and that even though there might have been a 
temporary supersession of the remedy, it ceased 
immediately onthe breach of the agreement to cell 
on the part of the vendor debtor. [p. 404, col.2] 

Nathusa v. Phulchandsa (4) and Najaf Shak v, 
Rangu Ram (5), followed. 

Appeal again&t a decree of the District 
Judge, East Berar, Amraoti, dated the 25th 


August 1927, in Civil Appeal No. €6 of 
1994. 


Mr. M. R. Bobde, for the Appellant, 
Mr. P. C, Dutt, for the Respondent, 


JUDGMENT.—This is a second appeal 


111 Í. 0, 1928 
arising out of a suit for recovery of money 
due ona bond and a pro-aote executed by the 
defendant in the plaintif's favour, in the 
year 1925. Oa 10th March, 1926, the defendant 
agreed to sell to the plaintiff some land for 
R3.2,400. An Isar chithi (Ex. P-3) was then 
executed by the defendant in the plaintiff's 
favour, and Rs. 100 were paid to the for- 
mer as earnest money. Under the agree- 
ment of sale the amount due under the 
bond and the pro-note were tobe deduct- 
ed from the purchase money. These 
facts are undisputed, It is not denied 
by either party that the contract of 
sale of the land was not carried out. It 
seems that each party blames the other for 
non-performanee of the contract. In De- 
cember, 192s, the plaintiff instituted a suit 
for recovery of the amount due under the 
bond and the pro-note. The only defence 
was that there was novation of the contract 
Bued on, and consequently the suit was not 
maintainable. This plea did not find favour 
with the Court of first instance, which 
decreed the plaintiff's claim in full .On[en ap- 
peal being preferred from the decree by the 
defendant, the lower Appellate Oourt held 
that a new contract was substituted for the 
old one, and that tke suit was not in con- 
sequence maintainable. In this view itallow- 
ed the appeal and dismissed the plaintiff's 
guit. 

The plaintiff now comes up in second 
appeal, and it is urged on his behalf that 
there was no novation. The only question 
arising for decision in this appeal ie, there- 
fore, whether the contracte evidenced by the 
bond and the pro-note were substituted by 
the contract for sale, and whether the 
plaintiff's present suit is consequently un- 
tenable? A preliminary objection is taken 
by the respondent's learned Counsel to the 
eifect thatthe finding of the lower Appellate 
Court concerning novation is one of fact, 
and consequently is binding on this Oourt. 
On the other hand, it is argued that the 
question raised in this appeal involves the 
construction of the Isar chithi (Ex, P-3), and 
the construction of a document is a question 
oflaw which can be considered in second 
appeal. Nowit admits of no doubt that 
the question of novation mainly rests on a 

roper construction of the Isar chithi (Ex. 

-8),and the question ofa right construc- 
tion of document, and of a legal inference 
to be drawn from a document have been 
held to be questionsof law whioh may very 

well he considered in sgoond appeal s Vide 
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Fateh Chand v. Kishen Kunwar (1), Vithcba 
Madhav v. Madhav Damodar (2) and 
Satgur Prasad v. Raj Kishore Lal (3). 

The appellant's contention that there was 
no novation in tha present case appears to 
me to be well-founded and must, I think, 
prevail. In order to operate as a novation 
under 8,62 of the Contract Act, the new 
contract must involve present supersession 
or extinguishment of the liability arising 
under the old contract. A mere agreement 
between the parties to effect such a sup- 
persession or extinguishment at a future 


date cannot constitute novation. The 
contract for sale between the parties 
amoucts to such an agreement. It pro- 


vides for the payment of the debt due to 
the plaintiffunder the bond and the pro- 
note sued on and the consequent extin- 
guishment of the liability arising under the 
contracis evidenced by the said two docu- 
ments ata future date when a registered 
sale-deed would be executed and the amount 
of the debt due from the defendant would 
be actually set off towards the purchase 
money payable to him. Till such a set off was 
actually granted by the defendant there 
would be no supersession not extinguish- 
ment of the liability under the old contract, 
Under the terms of the contract for sale (vide 
Ex. P-3) a registered sale-deed was to be 
executed by the defendant fifteen days after 
the date of the Isar chithi. Itis quite clear 
from the contents of the document that it 
was at the time of the execution of such a 
gale-deed that the amount of debt was to be 
get off towards the purchase money. The 
purchase money was to be paid at the time 
of the execution of the sale-deed and not 
earlier. It was at the time of the payment 
of purchase money that the set-off referred 
to above was to be allowed. The set-off 
was thus to be synchronous with the pay- 
ment of the purchase money which was to 
be made fifteen days after the date on which 
the contract for sale was entered into. All 
these facts leave no doubt that the executory 
contract for sale was not to supersede or 
extinguish the liability arising out of the 


(1) 16 Ind. Cas. 67; 34 A. 570; 16 C. W. N. 1033; 28 
J.330, 12 M. L. T 413; (1912) M. W. N. 1065 
L. J. 335; 14 Bom. L. R. 1090; 170. B. J.1; 8 


) M. W.N. 3, 24 O. W.N. 394; 38 M. L. J. 958; 
.L.J.935; 2 U. P. LR, (P O) 55; 28 Bom, 
B. 451) 48 1, A, 197; 27 AL L, "T, 200 (B. O2) 
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old contracts and that it was only when the 
contract for sale was executed by the exe- 
cution of the registered sale-deed that the 
liability arising under the old contracts was 
to be deemed to be superseded or exiingu- 
ished. Itis an admitted fact that the con- 
tract for sale has not yet been executed. It 
is immaterial for the purposes of the' pre- 
sent suit, who broke the said contract and 
was responsible for its breach. Whoever 
broke the contract the fact remains that the 
set-off contemplated by the parties has not 

et been made, and that consequently the 
iability under the old contract has not 
been superseded or extinguished, 

Thereis not the least doubt that the 
agreement forsale did not involve present 
payment of the debt. Had the debt been 
treated as paid on the very date of the 
agreement for sale there would have been 
no necessity of paying Rs. 100 as earnest 
money. ‘he very fact of payment of 
Rs. 100 as earnest money on the date of the 
agreement thus precluded the possibility'of 
the debt being actually paid off on that 
date, Further the fact of no account of the 
debt being made and of its exact amount 
being left under mentioned at the time of 
the agreement tends to negative such a 
payment, 

The case also admits of being looked at 

manother pointof view. The agreement 
embodied in the Isar chithi (Ex, P-3) pro- 
vided that in the case of non-performance of 
the contract by the plaintiff the defendant 
vendor was to retain the earnest of Rs, 100 
and in the caseof breach by the defendant 
the plaintiff was to receive Rs. 500 a8 damages. 
from the defendant and was to refund 
Ra. 100 earnest to the latter. It contains, 
however, no provision in regard to recovery 
of the debt sued for, Had theamountof debt 
been treated as actually paid off by the de- 
fendant ofthe date of the agreement the 
document would not have failed to make 
some reference to thedebt and to mention 
that in the event of non-performance of the 
contract the debt would be treated as un- 
paid. But nosuchreference nor mention 
finds a place in the Isar chithi. This nega- 
tive fact affords a very clear -indication of 
the fact that the debt was not to be treat- 
ed as actually paid off on the date of the 
agreement for sale. It is quite clear, there- 
fere, that it was the executed contract for 
sale in the tangible shape of a registered 
sale-deed and not the executory contract of 
pale providing for payment of the debt aba 
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future date which was to operate as a nova- - 
tion in go far as the liability arising under 
the bond and the pro-note sued upon was 
concerned. Even if the contract for sale 
be regarded as inyolving a temporary super- 
session, as in the case of a hundi [vide 
Nathusa v. Phulchandsa (4)], and thus tempo- 
rarily suspending the original remedy, 
such supersession and suspension would 
cease immediately on breach of:the contract 
as in the case of a hundi which is dishonour- 
ed or which is subsequently found to be 
not duly stamped and the original liability 
under the bond and the pro-note would 
remain unaffected. The present case has 
some. resemblance to Najaf Shah v. Rangu., 
Ram (5) in that in both cases the 
scheme for payment of the debt made, 
by the parties fell through and the plaintiff 
was subsequently entitled to sue under the 
old contract. The observations at the end of 
page $* and the top of page 10* in Nathusa 
v. Phulchandsa (4) relied on by the res- 
pondent's learned Counsel do not seem to me 
to be helpful to the defendant in resisting 
the plaintiff's present claim. For the reasons 
stated above the question as to who broke 
the contract forsale does not seam to be 
material for the purposes of the present 
suit, There being no novation the plaintifi’s 
claim based on the bond and the pro-note 
sued on is quite competent. 

In view of the reason given above; the 
appeal is affirmed, the decree of the lower 
Appellate Court is reversed, and that of 
the trial Court is restored. The costs in all 
the Oourts will be borne by the defendant. 


G. R. D. Appeal affirmed, 
a 14 Ind. Oas, 399; 8 N. L, R. 7. 


66 Ind. Oes. 47; 2 Leh, 323, 


ages of 8 N. L. R.—[Hd], 
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PRIVY COUNCIL. 
APPRAL FROM THE Mapras HiGRH CoU&T. 
July 24, 1928, 

Present :—Lord Shaw, Lord Carson, 
Lord Salvesen, Sir John Wallis and 
Sir Lancelot Sanderson. 

Tas SECRETARY or STATE ron INDIA 
IN COUNCIL—APPELLANT 


versus 
VOLKART BROTHERS THROUGH 
THEIR AUTHORIZED AGENT, ' 
H. BAOHTOLD— RESPONDENTS. 
. Spesifio Relief Act (I of 1877), e, 1?mEnect fig 


~ 


: appellanta 


Nil, 6, 1928 


- performance of part of contraét— Covenant for 


renewal of lease—Specific performance of contract 

to renew lease for a part of the demised premises. 
A lease was granted on 6th June, 1821, by the 
predecessor-in-title to one Francis 
uler, of a piece of land measuring acres 4'10, 
for the term of 99 years, at the yearly rent of 
as 6, F. 27, B. 25. Thelease contained (inter 


' alta) the following covenant :— 


‘of the lands demised. 


“That he the said Francis Schuler, his heirs, 
executors, administrators or assigns fulfilling the 
Covenants and agreements hereinbefore contained and 
on his part to be performed and yielding and paying 
at the end and expiration of the aforesaid term of 
ninety-nine years unto the said United Company, 
their successors or assigns, the full and just sum 
of 100 pagodas current money of Fort St. George, 
then this lease shall and may be renewed for a 
further term of ninety-nine years upon such terms 
and conditions as shall be judged reasonable’.’ / 

By virtue of various assignments by the said 
‘Francis Schuler and by divers other persons the 
whole of the property comprised in the lease became 
vested in the respondents in the year 1907. Sub- 
sequently, in 1914, the respondents conveyed to 
the Oochin Club a portion of the demised lands, 
amounting to 3 acres, 34 c., and the respondents 
thereafter were in possession ofl acre, 10 o. only 
On the termination of the 
asid lease by efflux oftime on 6th June, 1920, the 
respondents brought an action (without, however, 
impleading the aforesaid Cochin Club) for specific 

Iformance of the covenant for renewal contained 
in the said lease, alleging that they were entitled to 
a renewal for 99 years as regards the whole of the 
demised premises or, alternatively, as regards the 
part still retained by the respondents (namely, 1 
acre, 10 c). 

The High Oourt of Madras (Venkatasubba Rao, J. 
and Coutts-Trotter, O. J, Krishnan, J., dissenting), 
held that the respondents were entitled to claim a 
renewal in respect of the part of the leasehold 
premises then remaining in their occupation, but 
nob in respect of any other part Krishnan, J., on 
the other hand, was of opinion that the covenant 
of renewal was indivisible and could not be enforced 
at the instance of the respondents alone. 


On appeal to the Privy Council, their Lordships 
held, on a proper construction of the covenant for 
renewal, that the respondents were not entitled to 
claim a renewal of the lease in respect of the small 
plot in their possession, the owners of the remainder 
of the demised premises (namely, the Cochin Olub) 
not ‘being parties tothe suit or making any claim 
to such renewal. The covenant in question con- 
templated a renewal of the lease as a whole, that ia 
to say, in respect of the premises as a whole, and 
there was no contract to renew the lease for a part 
of the premises. Under the circumstances, it became 
unnecessary for their Lordships to decide whether 
B.17 of the Specific Relief Act, 1877, barred the 
enforcement by specific performance of a part of the 
contract to renew, [p,%408, col 2; p. 407, col, 1.] 

Simpson v. Clayton (1), distinguished. 


Oonsolidated appeals against the decrees 
ofthe Madras High Oourt, dated the 10th 
December, 1926, and reported as 102 Ind. 
Cas. 246, affirming those of the District 
Court, South Malabar, respectively dated the 
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2nd September, 1922, and the Jet February, 
1928, and made in Original Suits No. 4 of 
1921 and No. 7 of 1921. 

Messrs. Dunne, K. C., and K. Brown, for 
the Appellant. 

Messrs. Geoffrey Lawrence, K. O., and F. 
MeMullan, for the Respondents. 

JUDGMENT. 

Lord Carson.—By an indenture ofleage 
exectued on the 6th June, 1821, and made 
between the United Company of Merchants 
of England, trading to the East Indies, of 
the one part and one Francis Schuler of the 
other part the said United Company de- 
mised apiece of land lying between the 
townof Cochin and theriver in the Pro- 
vince of Malabar, containing 253, 700 square 
feet (acres 4. 10), unto the said Francis 
Schuler from the date thereof for the term 
of 99 years, at the yearly rent of pagodas 
6 F. 27 O. 25, Amongst other covenants the 
lease contained one in the following 
terms:— . 

“That he thesaid Francis Schuler, his 
heirs, executors, administrators or assigns 
fulfilling the covenants and agreements 
hereinbefore contained and on his part to 
be performed and yielding and paying at 
the end aud expiration of the aforesaid term 
of ninety-nine years unto thesaid United 
Company, their successors or assigns the 
full and justsumof 100 pagodas current 
money of Fort St. George, then this 
lease shall and may be renewed for a 
further term of ninety-nine years upon 
such terms and condjtions as shall. be 
judged reasonable.” 

The appellant is the suceessor-in-title 
of the eaid United Company, and by 
virtue of an assignment by the said 
Francis Schuler and divers subsequent 
assignments and acts in law the whole 
of the property comprised in the lease 
became vested in the respondents in the 
year 1907. Subsequently, in the year 
1914, the respondents as vendors granted 
to the Cochin Club the right, title and 
interet of the vendors in a portion 
of the said lands demised by the said 
lease, amounting to 3 acres and, 34 e., 
for a sum of Rs. 18,461. The said lease 
expired by efflux of time on the 6th 
June, 1920, and at that date the respond- 
ents were in possession of acres 1°10 
only of the lands demised, and the 
Cochin Olub having previously surrendered 
to the appellant their interest, pur- 
chased as aforesaid from the respondentg 
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Bre in occupation of the said 3 acres 
send 34 c. as tenants-at-will to the 
plaintiff. 

‘On the termination of the said lease 
the appellant claimed possession from the 
respondents of the part of the property 
then remaining in their occupation, and 
con'aining the 1 arce 10 c. already men- 
tioned, and as such possession was re- 
fused commenced his suit on the 24th 
February, 1921, claiming possession of 
the same and mesne profits. 

On the other hand, the respondents com- 
meneed their suit on the 3lst October, 
1921, claiming a declaration that they 
were entitled to a renewal for 99 years 
of the term granted by the said lease 
as regards the whole of the property 
demised by the said lease (save a small 
portion whieh had been acquired by the 
Government of Madras) or, alternatively, 
as regards the part retained by the res- 
pondents and specifie performance of the 
covenant for renewal. 

By a decree of the 2nd September, 
1922, the appellant's suit was dismissed 
with costs by the District Judge of South 
Malabar, who decided that the respondents 
were entitled to claim a renewal in res- 
pect of the part of the property retained 
y them and not in respect of any other 
part. On the hearing, therefore, of the 
respondents’ suit on the lst February, 
1923, a decree was made that the appellant 
should execute a renewal of the lease on 
the terms mentionod in the decree in res- 
pect of the part of the leasehold premises 
in the occupation of the respondents. 

The appellant appealed to the High 
Court of Madras against both the said 
decrees, which were heard together on the 
19th March, 1926, by Venkatasubba Rao 
and Krishnan, JJ, There were two main 
pointe argued upon the appeals: (1) that 
the covenant was unenforcible for uncer- 
tainty; and (2) that the respondents not 
being in possession of or entitled ,to the 
premises demised by the lease ‘could not 
claim specific performance either for the 
whole of the premises included in the lease 
or in respect of the acres 1, 10 intheir pos- 
session on the ground that there could not 
be specific performance of a part of the 
contract. 

Thelearned Judges who delivered 
their judgments on the 10th December, 
1926, were divided in their opinions, Ven- 
katasubba, J., agreed on both points with 
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the District Judge, but Krishnan, J., was of 
opinion that the covenant of renewal was 
indivisible and could not be enforced. In 
view of this difference of opinion an order 
of reference of both appeals was made to the 
Ohief Justice, who gave his opinion on both 
points in favour of the respondente, 
and decrees were made in both suits dis- 
missing the appeals with costs, and against 
such decrees the present consolidated ap- 
peals have been preferred. The real point 
to be considered upon this appealis whe- 
ther the respondents can, under the circum- 
stances, claim a renewal of ihe lease in re- 
spect of the small plotin their possession, 
the owners of the remainder of the 
demised premises not being parties to the 
suit or making any claim to such renewal. 
Jt is true that the respondents claimed in 
the alternative to get a renewal of the whole 
plot, but all the Judgesin both Courts 
were of opinion, and in that opinion their ~~ 
Lordships concur, that any such claim was, 
under the circumstances existing at the 
termination of the lease, untenable, and, 
indeed, Mr Justice Krishnan states that 
the respondents’ Counsel conceded that hia 
clients could not enforce a renewal of 
the whole plot. There is no cross-appeal 
against the judgment on this point, and 
although the learned Counsel for the 
respondents at the hearing before this 
Board suggested that he might even then 
be permitted to present such an appeal 
it is manifest that any such application 
could not be acceded to. Now the sole 
question of the claim for renewal of the 
lease in respect of a part is one that 
depends on the construction of the covenant 
already quotedfrom the lease. What was 
the covenant? It wasclearly a covenant 
to renew the lease in question: “then 
this lease shall and may be renewed, 
etc.” That must mean the lease as a 
whole, including the subject matter of 
the demise, which is the parcels as set 
out in the lease. Moreover, the lease is 
to be renewed “upon such terms and 
conditions as bhall be judged reasonable” 
—a provision which is pleinly applicable 
to the premises as a whole and might 
easily vary ifapplied to specific portions 
held under varying conditions and circum- 
stances. It was strenuously argued by the 
learned Counsel for the respondents that 
as the lessees under the lease were 
entitled | to- assign portions of the, pre- . 
mises the covenant for renewal would 
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Attach to each assignee holding his part 
in physical severalty, but no authority for 


such a proposition in a claim for specific, 


erformance has been cited before this 

oard. This argument was mainly attempt- 
ed to be supported by a reference to 
covenants which run with the land, but, 
as observed by Krishnan, J.:— 

“Oases bearing on the apportionment 
of rent or referring to covenants for repairs 
are not in my opinion in point as they 
are not pari materia with convenants to 
renew which are covenants to create 
new rights.” . 

The case mainly relied upon in the 
argument before us and dealt with in 
the Oourts below was Simpson v, Clayton 
(1) but that case does not appear to 
their Lordships to have any bearing. 
It was merely a suit by one assignee of 
a share of a sub-lease against the lessor, 
“ the mesne landlord, for damages for the 
breach of the latter's covenant to obtain 
a renewal without joining the owner of 
the other share, Their S ordehips were 
referred in the course of the argument 
for the appellant to s. 17 of the Specific 
Relief Act, as showing that such Act 
forbids the enforcement by specific per- 
formance of a part of the contract to 
renew unless the case can be brought 
within ss. 14,15 or16. Their Lordships, 
however, do not think that, in the view 
they have taken of the construction of 
the covenant for renewal, it is neeessary 
to consider these sections. If, a3 their 
Lordships think, there is no contract to 
renew the lease for a part of the pre- 
mises, it is quite clear that there is 
nothing in the Act referred to which 
can in any way assisb the respondents, 
and, on the other hand, if the contract 
was for & renewal of a part, the Act 
could have no application. 

Under the circumstances, their Lord- 
ships are of opinion that the appeals 
should be allowed, that the orders ap- 
pealed from should be set aside and that 
judgment for possession ôf the premises 
in question should be entered for the 
appellant with mesne profits from the 
6th June, 1920, up to the date of the 
delivery of possession. The respondente 
must also pay the costs of the appeals 
and of the actions to the appellant. Their 

(1) (1838) 8 L.J. O. P. 59; 4 mu (N. O.) 758; 6 

32 E. 


Beott. 469; 1 Arn, 299; 2 Jur. 892; R. 081; 44 
R. R, 841, - h 
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Lordships willhumbly advise His Majesty 
accordingly, 
K. J. X. Appeals allowed. 


Solicitors for the Appellant:—Solicitor, 
India Office. 
Solicitors for the Respondents:—Messrs, 
William A. Crump & Son. 


——— 


MADRAS HIGH COURT. 
Oivin ArPEAL No. 170 oF 1925. 
AND 
CiviL MISOBLLANROUS PETITION No, 3404 
oF 1926. 

February 8, 1928. 
Present:—Justice Sir William Watkin 
Phillips, Kr., and Mr. Justice Odgers. 

P. L, M. PALANIAPPA OHETTIAR 
—PLAINTIFF— ÁPPHLLANT 


versus 
S. RAJAGOPALA PANDARATHAR 
AND orHBa8S—DEPBNDANTS Nos. l1 TO 5 
— RESPONDENTS, 

Transfer of Property Act (IV of 1888), 4. 
&8, as amended by Transfer of Eroperty Amendment 
Act (XXVII of 1926) and Acts X an I of 19 
—Act XXVII of 1926, whether retrospective— 
Burden of proof—Suit on mortgage—Proof of con» 
sideration. 

The combined effect of Acts X and XII of 1027 
isto provide that the new definition of the word 
‘attasted' in Act XXVII of 1926 is not to have re- 
trospsetive effect so as to prejudice any existing 
right or any act done in the past, so that a mortgage 
which is not valid for want of proper attestation 
under a 58 of Act IV of d882 does not become 
valid by virtue of Act XXVII of 1926, by the 
circumstance that the executant has acknowledged 
execution to the attestation witness. [p. 409, col. 1.] 

Where the exeoutant of a mortgage was a young 
man who had just coms of age and it was found that 
the recitals of consideration were false : 

Held, that the burden of proving consideration was 
on the plaintiff mortgagee. [p. 410, col. 1]. 

Appeal against a decree and judgment 
of the District Court, West Tanjore, ‘in 
0.8. No. 4 of 1924 and Civil Miscellaneous 
Petition to admit in evidence in the 
appeal the documents filed therewith, 

Mr. G. Krishnaswami Iyer, for the Appel- 
lant. 

Mr. S. Varadachariar, for the Responds 


ents. 
JUDGMENT. 

Phillips, J.—The plaintiff, one Palani- 
appa Ohetti, brings this suit on a mortgage 
deed, Ex. A, executed by the 1st defendant, 
the zemindar of Gandarvakottai,'on 17th 
June, 1917, for Rs, 10,000, The Distric 
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Judge has refused a mortgage-decree but 
has given a personal decree against the 
Ist defendant for Rs. 2,53.12-3 and intérest. 
. The plaintiff appeals and contends: firstly, 
that Ex. Ais a properly executed mort- 
gage-deed and also that the whole of the 
consideration passed under that document 
and asks for a decree as prayed for in the 
plaint. Defendants Nos. 3 and 4, who are 
the contesting respondents, are purchasers 
of one of the two villages mortgaged under 
Ex. A and they contend that the mortgage- 


deed is not valid as a mortgage and that. 


no consideration passed. So far as the 
Rs. 2,000 decreed is concerned, they do not 
contest.it as itis payable only by the 
lst defendant and does not affect their 
interests. 


The most important point for considere- ` 


tion is whether Ex. A isa valid mortgage. 


The District Judge has found on the evi- ` 


dence that, although it purports to be 
attested by three witnesses, only one of 
these, witnesses actually witnessed the 
execution; whereas he also states that there 
is evidence that the let defendant acknow- 
ledged execution to one other witness, al- 
though he {does not specifically ‘state thas 
he believes the evidence of this witness. As- 
suming that one witness actually witnessed 
the execution and that the execution was 
acknowledged to two witnesses, it was 
contended for the appellant that under 
the Amending Acts, XXVIIof 1926, X of 
1927 and XII of 1927, the docttment was 
validly attested as a mortgage. It has 
been held by the Privy Oouncil that, an 
attesting witness must have actually wit- 
nessed the execution and that an acknow- 
ledgment made by the executant of execu- 
tion is not sufficient. Accordingly, the 
legislature enacted Act XXVII of 1996 
which amended s. 3 ofthe Transfer of Pro- 
perty Actas follows: 

: " ‘Attested’ in relation to an instrument, 
means attested by two or more witnesses 
each of whom has seen the executant sign 


DEEP 


(1) 89 Ind. Oas. 101; 49 A. 25; 24 A. L. J, 921: 
Ra 1927 All. 1 (F, B) — . ee 
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XXVII of 1926 had no retrospective effect 
and this was followed by & Bench of Cal- 
cutta High Court in Nepra v. Sajer Prama- 


“nik (2). The same point was considered 


by the Bombay High Court in Motilal Hira- 
bhai v. Kasambai Hasanbhai (3), but wasnot 
decided on the ground that Act X of 1927, 
which had been passed before the decision 
in that case, made the definition of “attested” 
retrospective. The judgment is a very 
brief oneand there is no discussion at all 
of the effect of Act X of 1927, it being re- 
marked that the 1926 Act was merely a 
case of bad drafting which has now been 
amended by the 1927 Actsoas to run-in 
the ordinary form, A contrary view was 
held bya Single Judge of this Oourt in 
Balaji Singh v. Chakk Gangamma (4). How- 
ever, what we have now toconsider is not 
Act XXVII of 1926 but the latest- Act 
XII, of 1927. Under Act X of 1927, Act 


.XXVII of 1926 was amended as follows: 


"In s. 2, in the definition of the word 


. “attested,” after the word ‘‘means” the words 
-“and shall be deemed alwaysto have meant" 


shall be inserted.” This-in terms gave the 


. definition retrospective effect and, had that 
amendment stood alone, there would have 


been no doubt whatever on the question. 


. That amendment was; however, inserted in 


this Act in the middle of a large number. of 
amendments relating to the military and air 
force and s. 4 of that Act was enacted 
at the same time which prescribes - as 
follows.— ] - , 
:“This Act shallnot affect the validity, 
invalidity, effect or consequences of any- 
thing already done, suffered, or any right, 
title, obligation or liability already acquired, 
accrued or incurred, or any remedy or pro- 
ceeding in respect thereof, or any release 
or discharge of or. from any debt, penalty, 
obligation, liability, claim or demand or any 
indemnity already granted, or the proof of 
any past act or thing.” . ` 
Tbis savings clause, which possibly was 
enacted with a view to saving the amend- 
ments in the Acts ralating to the military 
and air force mast also apply to the amend- 
mentofs 3 of the Transfer of Property 
Act, and consequently it would appear that 
after making the new definition retrospec- 
tive the legislature determined that that 
(2) 103 Ind. Oas. 662; A. I. R. 1927 Cal. 763; LL. © 
40 Oal. 109; 550 67. | 
(3) 105 Ind. Cas, 664; A.I. R. 1928 Bom. 16; 25 


Bom. L. R. 1334. - 
(4) 99 Ind, Oas. 143; 51 M. L. J. 641; A, I. R.1927 
Mad, 85, ; 


a 


M 
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Bhould not affect the validity, invalidity, 
efect or consequences of anything already 
done or suffered, or any proceeding in res- 
pect thereof, It would, therefore, seem to ex- 
clude any interference with any transaction 
already effected or any proceeding taken 
in connection therewith. Consequently, the 
` mortgage-deed, which was executed in 1917, 
if not valid at that date, would not be vali- 
dated by this amending Act. This fact 
seems to have been recognised by the legis- 
lature; for five months later Act XII of 
' 1927 was enacted which is a general Repeal- 
ing Act’ and under which portions of over 
100 Acts are repealed, and amongst these 
are ss. 3and 4 of Act of 1927. By repeal- 
ing 8.4 of Act X of 1927 that Act would 
have itsreatrospeotive effect restored, but 
‘in Act XII of 1927 the savings clause 
contained in Act X of 1927 is repeated 
almost verbatim as follows: 
“This Act shall not affect the validity, 
invalidity, effect or consequences of anything 
-already done or suffered, or any right, title, 
obligation or liability already acquired, 
accrued or incurred, or any remedy, or pro- 
ceeding in respect thereof, or any release or 
discharge of or from any debt, penalty, 
obligation, liability, claim or demand or any 
indemnity already granted, or the proof 
of any past act or thing" and proceeds 
“Nor shall the repeal by this Act of any 
enactment revive or restore any jarisdic- 
tion, office, custom, liability, right, title... 
"———— a Sae not now existing or 
in force.” 
This savings clause, therefore, enacts that 
the repeal of 88. 3 and 4 of Act X of 1927, 
- which would have apparently made that Act 
retrospective, is not to have that effect, for 
Act XII of 1927 cannot revive or restore 
any right, title, etc. The effect, 
therefore, of this legislation would 
seem to beto provide that the new de- 
-finition of ''attested'" is not to have re- 
trospective effect so as to prejudice any 
existing right or any act donein the past. 
If, therefore Ex. À, the mortgage deed, was 
not valid when executed for want of proper 
attestation the subsequent legislation will 
not make it valid. Whether it was the 
intention of the legislature to make the 
definition retrospective is not quite clear, 
but at any rate, as I read the various 
enactments, the legislature has not succeed- 
edin its purpose if it really meant to give 
retrospective effect to Act XXVII of 1926. 
‘If this is so, Ex, A, being attested only by 
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one witness who saw the execution, is not 
valid as a mortgage. The District Judge's 
finding of fact has been canvassed on the 
evidence, but I see no reason to differ from 
his opinion of the evidence of P, W. Nos. 6, 
7 and 8 who speak to the attestation, 
This point must, therefore, be found against 
the appellant. 

The further contention raised by the 
appellant is that the District Judge- has 
failed to appreciate the legal presumption 
in his favour in valuing the oral evi- 
dence. Sofaras the lst defendant is con- 
cerned, no doubt heis bound by his exe- 
cution of Ex. A, and his admission in it, 
that he had received full consideration is 
very strong evidence against him. The 
plaintiff, however, sought to prove liability 
under Ex. A not only against the Ist de- 
fendant, but against his minor son, the 
2nd defendant, and also against defendants 
Nos. 3 and 4, purchasers of a part of the 
mortgage property. They put the plaintiff 
to the proofor thetruth, validity and bona 
fides, consideration, dueattestation and bind- 
ing character of the mortgage relied on in 
the plaint, As against them, therefore, it 
was incumbent on the plaintiff to prove that 
consideration passed. A major portion of 
the consideration consists of payments by 
the plaintiff on two promissory notes, 
Exs. D and B, executed on 7th January 1917, 
and 15th January, 1917, respectively’ in 
favour of Swaminadhan Ohetti, son of one 
Ohidambaram Obhetti. The appellant's 
Vakil relies on the presumption under 
8. 118 of the Negotiable Instruments Act, 
as proof of the receipt of consideration, 
In the first place, the truth of these pro- 
missory notes is not admitted, and an 
examination of Ex. D shows cleary that 
it was not signed by the lst defendant 
as pointed out by the District Judge. Ex- 
hibit B apparently bears the letdefendant's 
signature, but there are various’ considera- 
tions in the document itself which tend 
to show that the document was not written 
up before that signature was affixed and 
that it is à very suspicious document. The 
circumstances of the case are also very 
When Exs. D and B wére exe- 
cuted, the lat defendant was a ycung man, 
aged 18, and he was heavily in debt and 
&large portion ofhis zemindari was under 
usufructuary mortgage to Ohidambaram 
Ohetti, father of Swaminsdhan Ohetti, in 


"whose favour the promissory ndíes were 


executed. The recital of the considera- 
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tion in Ex. B is admittedly false. This 
being so, it has been held that the burden 
of proving consideration is shifted on tothe 
holder of the promissory notes: see Sun- 
darammal v. Subramania Chettiar (5) Sami 
Sah v. Parthasarathy Chetty (6), Moti Gulab- 
chand v. Mahomed Mehdi Tharia Topan (7). 
In these cases the burden of proof was 
held to be shifted as against the maker of 
the notes himself and much stronger, 
therefore, would be the case when the con- 
Bideration has to be proved against third 
parties. The evidence on the question of 
consideration has been oarefully examined 
by the District Judge and he has come 
to the conclusion that no consideration 
assed under these notes and that they are 
in fact forgeries. Mr. G. Krishnaswami 
Iyer, for the appellant, has not chosen to 
seriously canvass these findings, but has 
contented himself with relying on certain 
propositions of law. The first of these 
is that on the pleadings of defendants 
Nos. 2,3 and 4 judgment should have 
been delivered for the amount of these 
notes, That argument was not put forward 
at the trial and entirelyignores the plea 
that the mortgage-deed had no considera- 
tion, for a part of the consideration was 
the amount due under these notes. He 
also relied on the presumption under 
8, 118 of the Negotiable Instruments Act, 
which, as I have pointed out above, does 
not help him in this case. This being so. 
I think it isunnecessary to répeat the 
arguments of the District Judge in paras. 16 
to 24 of his judgmént, for, when once the 
burden of proof has been shifted, it is in- 
cumbent on the plaintiff to adduce some 
proof ofthe consideration. The plaintiff 
is a money lender. He did not go into 
the box or produce any ofhis aecounts. 
Swaminadhan Ohetti, whois said to have 
advanced the money under the notes, was 
at the time an undischarged bankrupt, as 
was his father, and it ig difficult to under- 
stand how he had any money to advance 
at that time. “In his case also no acéounts 
have been produced. He has given vary- 
ing accounts of the source of the money, 
describing it in one place as being his 
own separate money and in another as 
being money belonging to his wife. I 
entirely agree with the District Judge's 


(5) 30 Ind, Cas. 971; 29 M. L J.236. 
(6) 31 Ind. Cas. 739. 
di 20 B, 367; 10 Ind. Dec, (N. 8.) 807, 
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eonelusion as regards these promissory 
notes. j 

Another item of eonsideration is Rs. 44, 
said to have been paid under a decree 
against the Ist defendant. The decree- 
holder is not examined and there is no 
reason why the evidence of P. W. No. 4 
should be taken as proving the payment of 
8 decree amount by the plaintiff, as he 
did not see the decreeor any other papers 
showing that the money was paid for the 
decree. The evidence as to this item wag 
rightly rejected. 

The only other item is the Rs, 2,053 
Bpoken to by P. W. No. 6 as having been 
paid in satisfaction of his decree against 
the 1st defendant. That witness had to 
admit that the money was paid to him 
not by the plaintiff but by Ohidambaram 
Ohetti, father of Swaminadhan  Ohetti, 
P. W. No.5. It is on that evidence that 
the District Judge has found that Ex. A 
was executed in plaintiff's name benami 
for Ohidambaram Ohetti, On this finding 
he should have dismissed the plaintiff's 
suit as he has found that the plaintiff 
paid no consideration at all and the plaint- 
iff does not purport to sue as a benamidar; 
he has, however, given a decree againat 
the lst defendant and no appeal has been 
filed against that portion of the decree, 
So far as that is concerned, it must be 
confirmed, but the District Judge is 
wrong in directing the amount to be paid 
over to the Official Assignee on the ground 
that Chidambaram Ohetti wasat the time 
of the transaction an undischarged in- 
solvent. His insolvency was annulled 
before this case was tried and consequently 
the Offisial Assignee has now no interest 
in Chidambaram Ohetti's property. The 
decree must, therefore, be confirmed except 
with reference to the direction that the 
money realised by the plaintiff shall only 
be paid eut on his giving security that 
he will deposit the same with the Official 
Assignee, Madras, which must be deleted. 
In other respecta the appeal is dismissed 
with costs of defendants Nos. 3 and 4. 

Oertain documents were refused in evi- 
dence by the District Judge under the 
provisions of O. VII, rr. 14 and 18, and 
it is Soughtin appeal to have them ex- 
hibited, the contention being that these 
documents were not documents in support 
of the plaint. Asthey were to be filed 
in order to prove the plaintiff's claim, it 
is difficult to understand the argument 
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thatthey are not documents in support 
of the plaint, Accordingly they were 
rightly rejected by the District Judge. 

O. M. P. No 3440 of 1926, for admission of 
new documents is dismissed with costs. 

Odgers, J.—This appeal is from a 
decree of the District Judge of West 
Tanjore wherein, in asuit by the plaintiff, 
one P. L M. Palaniappa Ohetti, against the 
zemindar of Gandarvakottai, and others, 
the plaintiff was granted a simple money- 
decree for Rs. 2,000 odd with interest at 
12 per cent. per annum. The 2nd defendant 
is the minor son of the 1st defendant. De- 
fendants Nos. 3and 4 are auction-purchasers 
of the property in question alleged to 
have been mortgaged and are the con- 
testing respondents in this appeal; Sth 
defendant is a lessee. Defendant No. 6 was 
given up by the plaintiff and struck out 
of the suit. The alleged mortgage in 
question was dated 17th June, 1917, and 
was for Rs. 10,000, and is said to have 
been executed by the Ist defendant to 
the plaintiff. It is not contended that any 
cash consideration passed and the learned 
Judge has correctly set out the items 
of consideration in para. 4 of his judg- 
ment. The only item that he has found 
proved is No. 2, payment of the decree in 
O. S. No. 116 of 1912. Defendants Nos. 3 
and 4 who purchased the interest of the 
lst and 2ndin the village of Thurusipatti, 
in execution ofa decree against them, in 
their written statemente, put the plaintiff to 
proof of the truth, validity, bona fides, con- 
sideration, due attestation and binding 
character of the mortgage, and also to 
proof of the trath, necessity, validity and 
binding character of the several items of 
consideration. The let defendant pleaded 
inter alia that the  promissory notes 
were fictitious and antedated and were 
taken by one Arunachala Ohetti in the 
name of his son in order to make a case 
of antecedent debt. No money was paid. 
The Head Olerk of Court, who acted 
as guardian ad litem of the minor 2nd 
defendant, put the plaintiff to strict proof 
of the genuineness and binding nature of 


the mortgage and to proof that the decree, 


debts and: previous promissory notes alleg- 
ed to have been discharged were really 
true and binding oa the 2nd defendant. 
The District Judge found that Ex, A 
was invalid as a mortgage as it was not 
proved to have been attested by two wit- 
messes as required by s. 59 of the Transfer 
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of Property Act. He also found that tha 
item of consideration, namely Rs. 44 said to 
have been paid in satisfaction of a Small 
Cause, Court decree, was not proved and 
that the two promissory notes, Exs. D and 
B, were unsupported by the consideration 
and were antedated; also that Ex. D was 
a forgery and Ex. B was written on a 
paper with a previous signature. 

We have listened to a long argument, 
It was contended that there is no neces- 
sity now for an attesting witness to have 
seen the executant signed. The words in 
8. 59 of the Transfer of Property Act as 
it stood prior to the explaining Act (XXVII 
of 1926) were “where the principal money 
Secured is one hundred rupees or up- 
wards, 8 mortgage can be effected only 
by a registered instrument signed by the 
mortgagor and attested by at least two 
witnesses.” In the well known case Shamu 
Pattar v. Abdul Kader Rowthan (8), it has 
been held by the Privy Oouncil that 
mere acknowledgment of the signature by 
the executant is not sufficient in India., 
This view prevailed from 1912 up to 1926 
when the word ‘attested’ was explained 
by Act XXVII of 1926 as meaning “attest- 
ed by two or more witnesses each of 
whom has seen the executant or has re» 
ceived from the executant a personal 
acknowledgment of his signature or mark." 
Devadoss, J., in Balaji Singh v. Chakk 
Gangamma (4, sitting alone, decided that 
this explanation was retrospective and 
applied to pending actions. The Bombay 
High Court in Motilal, Hirabai v. Kasam- 
bai Hasanbhai (3) decided (without discus. 
eion) that Act XXVII of 1926 is made 
retrospective by Act X of 1927, though the 
Full Bench of Allahabad in Girja Nandan 
y. Hanuman Das (1) had by a majority 
decided to the contrary. This ‘explana- 
tion’ came of course a long time after 
1917, the date of Ex. A, but some difficulty 
has been caused by Act X of 1927 and 
Act XILof 1927. These are both omnibus 
Acts.. The former is stated ta be an amend- 
ing and repealing Act. Enactments in the 
First Schedule are amended as specified 
and those in the second similarly repealed. 
The main object of the Act I, as is appa- 
rent from a perusal of the First Schedule, 
was to include airmen within enactments 


(8) 16 Ind. Oas. 250; 35 M. 607; 16 O W. N. 1008; 
23M. L. J. 321; 12 M. L. T. 338; (1912) M, W. N. 935; 
10 A. L. J 259; 14 Bom. L. R. 1034; 16 OL. J. 596; 
39 I. A. 218 (P. O.. f 
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tine to soldiers and sailors, but very 

e an AA a reference to 8, 2 of Act 
XXVII of 1926 bas been inserted in the 
Firat Schedule. It rans as follows: “In 
s. 2, in the definition of the word ‘attest- 
ed’ after the word ‘means’ the words and 
shall be deemed always to have meant 
shall be inserted." The Act contains a 
saving clause, 8. 4, whereby “This Aot 
shall not affect the validity, invalidity, 
effect or consequences of anything already 
done or suffered or any right, title, obli- 
gation or liability already acquired, ac- 
crued or incurred or any remedy or pro- 
ceeding in respect thereof, or any release 
or discharge of or from any debt, penalty, 
obligation, liability, claim or demand or 
an indemnity, already granted or the 
proof of any past act or thing. About 
five months after viz, 8th September, 
1927, by Act XII of 1927 this Act was as 
to ss. 3 and 4 thereof, and the Second 
Schedule repealed. This new repealing 
Act, however, contains 8 similar savings 
clause, s. 3: to which is added a clause 
‘nor shall the repeal by this Act zd any 

vise or restore any jurisdi 
par nd liability, right, title... 


ment addressed to us is based 
Nn Ae position that the evidence es- 
tablishes that one witness saw the zemin- 
dar actually execute Ex. Aand another took 
an acknowledgment from him. I am not 
prepared to say that this is so. There- 
fore, if my view of the effect of the en- 
actments quoted above is wrong, I am 
still not satisfied that Ex. A is good as 
a mortgage. My reasgns are as follows: 
Plaintiff's witness No. 1 says he was nt 
present when lst defendant signed the 
mortgage and this witness did not see 
him sejen it. At the same time he 
says tbat Manickam Chetti and Muthu- 
velu Melavarayan were present when he 
attested Ex. A. P. W. No. 2 purports to 
bave been present when the zemindar 
signed. He says that Muthuvelu Mala- 
varayan, Ramaswami Iyer and Muthuswami 
Chetti;wére present when he eigned the docu- 
ment. He also says that Muthuswami was 
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present when he, the witness, attested the 
document. Plaintiff's witness No. 3, the’samin- 
dar's agent/on the other hand, says that 
Muthuswami Ohetti, Muthuvelu Melavarayan 
Manickam Ohetti as well as another man 
were all present when the Rajah executed it. 
There is thus a direct tconflict of evidence 
among these three witnesses, none of them 
persons ofany particularstanding. Plaintiff's 
witness No. 3, the defendant's agent, seems 
to have ranged himself against the zemindar 
because he was requested to return the 
power-of-attorney he held from him. 
regards the promissory notes it has been 
strenuously contended that the execution 
of Ex. B has been proved by P. W. Nos. 1, 
3and5and Ex.D by P. W. Nos. 3 and 5 
and that, therefore, the plaintiff is entitled 
to rely on the legal presumption contained 
in s. 118 of the Negotiable Instruments 
Act. Much stress was alsolaid on the fact 
that a car was actually purchased by the 
zemindar in Madras as pleadedin Ex. H, 
& written statement in the Small Cause 
suit. 

There is very little in this. It ia very 
likely true, as the District Judge points 
out,thatit has been ured to give veri- 
similitude to the plaintiff's story. Further, 
itissaid that there is an admission in 
Ex, Aof execution of the promissory notes 
and were the plaintiff proceeding against 
the exécutant of Ex. A, it would be strong 
evidencein the plaintifiis favour. Apart 
from one's strong disinclination ina case 
of this sorttofound on a bare legal pre- 
sumption, I am clearly of opinion that by 
the facts of this case these presumptions 
have been displaced and that the onus has 
been shifted to the plaintiff to make out 
that full consideration has been paid as 
alleged: See Sundarammal v. Subramania 
Chettiar (5) and Sami Sah v. Parthasarathy 
Chetty (6). The zemindar, when -he is 
alleged to have executed these promissory 
notes was about 184 years old. Arunachela 
Ohetti and his son Swaminathan (the payee 
of the promissory notes) were adjudicated 
insolvents in 1918, though this insolvency 
was annulled in 1921. There is no evi- 
dence forthcoming as to how these con- 
siderable sums of money could have been 
supplied by Swaminathan and his father. 
I do not think it is necessary to go through 
the findings of the learned District Judge 
in detail which lead him to the conclusion 
that the coneideration for these promissory 
notes is fictitious, For instance, they both: 
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recite an obviously false purpose—‘food 
expenses and the purchase of stores"—and 
Ex. D appears to me tobea patent fabrica- 
tion and there can be no doubt, ona com- 
parison of the signature, with the admitted 
genuine signature, that it is not that of the 
zemindar, As to Ex. B the signature is no 
doubt authentic, but circumstances in the 
appearance of the note suggest grave suspi- 
cion almost amounting to certainty that the 
writing has been filed in after the signature 
was taken. The conclusions as to the pro- 
missory notes have been summed up by the 
learned District Judge in para. 25 of his 
judgment and it is sufficient to say that I 
find no reason to disagree with them. As 
my learned brother points out, the suit 
should have been dismissed. Defendant, 
however, has not appealed. In the result, 
therefore, the decree ofthe lower Court 
must be confirmed and the appeal dismiss- 
ed, There was, however, no reason for the 
order made by the learned District Judge 
as tothe deposit of the money realised on 
the decre with Official Assignee, Madras, 
sinceitis admitted that the insolvency 
has been long ago annulled. With that 
modification and under the circumstances 
stated the appeal is dismissed with cests. 
I agree with the order on the petition 
C. M. P. No, 3440 of 1926 for admission of 
documents, 


Y, N, Y, Appeal dismissed, 
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Present :—Lord Phillimore, Lord 
Blanesburgh, and Mr, Ameer Ali. 
ARDESHIR H., MÀAMA —PrLAINTIEF— 
APPBLLANT 

j versus 
FLORA SASSOON—DzFRNDANT— 
RESPONDENT. 
Contract—Parties not ad idem—fer and accept- 
ance—Acceptance with variation—Counter-offer— 
Agent's authority to contract—Uncertainty of rule of 
ractice—Specific Relief Act ey 1877), ss, 12, 19— 
nglish Rules and Practice— Oairns' Act, 1858, 
(21 & 22, Vic. c. £7)—Party when entitled as of right 
to obtain specific performance of contract for sale of 
immoveable — property—Continuous readiness and 
willingness to perform contract—Court's power to 
gward damagea im specific performance sutim 
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Plaintiff, when debarred from seeking specific pera 
formance likewise disentitled to claim damages— 
Amendment of plaint—Converting suit into one for 
damages —Inexpediency of allowing such amendment 
lightly—“‘Bxplanation” to s. 19, Specific Relief Act, a 
departure from English Law. 

‘There 18 no concluded contract when the parties are 
not ad idem as to the subject-matter. (p.421, col 2.] 

Held, that in the present case, in point of law, the 
so-called agreement (which was relied upon by the 
plaintiff as a contract binding upon the defendant) 
taken asa whole was no more than a counter-ofter 
by the plaintiff, which not having been accepted by 
the defendant, did not mature into a contract. (ibid. 

Where the plaintiff sues on the allegation that the 
defendant is bound by & contract entered into on 
his behalf by a duly authorized agent, and this fact 
is traversed, the burden of proving that the defend- 
ant's agent had authority to bind him to the terms 
of the alleged contract, rests with the plaintiff. [p. 
420, col. 2; p. 421, col 1] 

Upon a question of practice certainty is more im- 
portant than anything else, "A rule of practice, 
even if it be statutory, can, when found to be in- 
convenient, bealtered by competent authority. Un- 
certainty in such a matter is at best an embarrass- 
ment and may at its worst,be a source of injustice 
which, in some cases, may be beyond judicial 
remedy". [p 415, col. 2; p. 416, col. 1] 

The Specitic Relief Act, 1877, lıke the Indian Con- 
tract Act, 1872, is a Code. [p. 421, col. 2.] 

Part II, Ohap. 2 of the Specific Relief Act, 1877, 
which deals with the specific performance of con- 
tracts, isa codification, with modifications deemed to 
be called for by Indian conditiens and procedure of 
the then existing Rules and Practice of the English 
Loin relation to the doctrine of specific perform- 
ance. [ibid.] 

According to the Common Law of England, the 
only legal right which arose upon the non-perform- 
ance of a contract in favour of the party mjured by 
its breach was a elaim for damages. The in. 
adequacy in many cases of that remedy for the 
purposes of justice supplied the incentive to a 
Court of Equity to decree the more complete remedy 
of kapan pesformance, Amongst the contracts ta 
which an order for spsoifie performance was always 
sakatha as peculiarly appropriate were contrac 
relating to land or an imtêrest therein, such, for 
instance, as a contract for the sale of immoveabla 
property. This appropriateness is re-affirmed in s, 19 
of the Specific Relief Act, 1877. [p. 421; col, 9; p 
422, col. 1.] EY 

In the case of a binding contract for the sale of 
jmmoveable property, a party thereto is, ordinarily, 
entitled as of right to obtain specific performance! 
But that right of the plaintiff would be dependent 
upon his having been himself up to the date of 
decree ready and willing to perform the contract on 
his part. In other words, the aggrieved party suing 
for specific performanc8 treats and is required by 
the b to treat the contract as, still subsisting 
and he has in his suit (for that relief) to allege and 
prove a continuous readiness and willingness from 
the date of the contract tothe time of the hearin ; 
to perform the contract on his part. [p*422, co], 
1] ^ 

Hipgrave v. Case (3) and Karsandas Kali : 
Chhotalal Motichand (2), relied on, lidas vi 


Notwithstanding the apparently wide terme of s 9 
of Lord Oairns' Act, under the English Law tha 
poyer of the Qourt of Ohangery to giro damages aq 
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21 alternative to ific performance does not ex- 
tend to a case in which the plaintiff had by his own 
act debarred himself from asking at the hear- 
ing for specific performance, nor to a case in 
which that relief had become impossible [p. 423, col. 


In the present case the Privy Council, upon a 
consideration of the history of the English and 
Indian Law on the subject, came to the conclusion 
that the corresponding s.19 of the Specific Relief 
Act, 1877, must receive the same construction as 
the aforesaid s. 2 of Lord Cairns’ Act, 1858, and 
held that in a suit for specific performance of & 
contract for the sale of immoveable property, where 
the plaintiff had during the pendency of the suit 
announced that he was no longer either willing or 
ready to perform the contract on his part, the 

latiff had not only thereby renounced, but as 

om that moment had disentitled himself to a decree 
for specific performance, and had thus brought upon 
himself the untoward consequence that there was 
under the Specific Relief Act in the circumstances 
of the cage no power left in the trial Judge, with- 
out an apt and sufficient amendment of the plant, to 
award the plaintiff at the hearing of the suit any 
damages at all. [p. 424, col. 1] 

It is competent for the Court, ina proper case 
and under suitable conditions, to allow the plaintiff 
in a pending specific performance suit to convert bis 
suit into one for the recovery of damages simpliciter. 
But the amendment is notone lightly to be grant- 
ed and it would be a wise precaution for a Judge 
before allowing any such amendment in a contested 
case to require the plaint to be actually remodelled 
in a form appropriate to an action seeking com- 
pensation for breach of contract and nothing else. [p. 
424, col. 2, p. 425, col. 1.] 

The case provided for in the "Explanation" tos. 19 
of the Specific Relief Act, 1877, introduces an express 
divergence from Lord Cairns’ Act, as sxpounded in 
England. [p. 424, col. 1.) 

e Court has the power, in a proper case, to 
allow an amendment of theplaint at any stage of 
the proceedings, as, for instance, at the trial of the 
action. |p. 425, col. L] 6 

Appeal from a deoree of the Bombay High 
Oourt (Bir Norman MacLeod, Kt., Ohief 
Justice, and Mr. Justice Ooyajee), dated the 
Bth October, 1925,and reported as 98 Ind, 
Cas. 358, reversing in part a decree of a 
Bingle Judge of that Oourt (Mr. Justice 
Mirza, dated the 22nd January, 1925.) 

The material facts of the case appear 
sufficiently from their Lordships' judgment, 
The case in the High Court is reported in 


98 Ind. Cas, 358. 
Messrs. Upjohn, K. C.;and Meyrick Beebee, 
for the AppeHant. : 
Messrs. Maugham, K. C., Lowndes, K. C., 
and Raikes, for the Respondent. 
. The following cases were cited and dis- 
cussed during the argument:— 
. Fraser & Co. v. Bombay Ice Manu- 
fateuring Co; (1), Karsandas Kalidas v. 


3 {1) 20 B: 107 ot pp, 126, 136; Bom, Lu R, 197, 
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Chhotalal Motichand (2), Hipgrare v. Case 
(3, Ranchhod Bhauan v. Manmohandas 
Ramji (4) Callianji Harjivan v. Narsi 
Tricum (5), Hawksley v Outram (6), Nabin 
Chandra Saha Pramanik v Krishna Baroni 
Dassee (7), Adikesavan Naidu v. Gurunatha 
Cheiti (8, Wilson v. Northampton and Ban- | 
bury Ry, (9), Engel v. Fitch (10), Engel v. 
Fitch (11), Ferguson v. Wilson (12), Tamplin 
v. James (13), Jamal v. Moolla Dawood Sons 
& Co, (14), Hadley v. Baxendale (15) and 
Cory v. Thames Ironworks Co (16). f 
JUDGMENT. 

Lord Blanesburgh.—This suit, com- 
menced on the 10th January, 1:20, in the 
High Court of Judicature at Bombay, was 
in its inception, a simple action by a 
purchaser for the specife performance of 
a contract for the sale of certain valuable 
hereditaments on Malabar Hill in Bombay 
with claims for damages additional or 
alternative all in terms of s. 19 of the 
Specific Relief Act, 1877. The defences to 
the suit were that there never had been 
any concluded contiact for the rale ofthe 

roperty: if there had been such & contract 
it had been entered into on behalf ‘of 
the defendant by an agent with no author- 
ity to bind her to iteXerms, There is in 
the defendant’s written statement no sug- 
gestion that the plaintiff's right was not 
a right to specific relief, if any existent 
contract binding upon the defendant was 
established. And the case, indeed, was one 
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in which upon proof by the plaintiff of the 
facts alleged by him, he became entitled as 
of right under s. 12 (c) of the Act to the 
specific relief which he sought. 

But that right of the plaintiff would 
be dependent upon his having been him- 
self, up tothe date of decree ready and 
willing to perform the contract on his 
part and in para. 9 of his plaint he alleg- 
ed that he had throughout been so ready 
and willing, an allegation which imporis 
a continuous readiness and willingness up 
to the time ofthe hearing. See per Lord 
Selborne, in Hipgrare v. Case (3). 

On the 19th March, 1924, nine months or 
more before thetrial, the plaintiff'a Solici- 
tors formally notified the defendant to the 
effect thst the plaintiff had decided to 
abandon his claim for specific performance 
that he would, instead, at the trial claim 
damages against the defendant for her 
breach of contract, and that he assessed 
these damages at Rs. 7 lacs. By that time, 
the plaintiff, as explained to the Board by 
his Counsel, had found it inconvenient any 
‘longer to retain in readiness for completion 
of the purchase the money payable under 
the contract, and this was the explanation 
of his decision to convert his claim against 
the defendant into one of a charaeter 
which could be successfully maintained 
without further financial strain upon him- 
self, Their Lordships do not doubt the 
correctness of this statement, but they are 
not convinced thatthe glittering prospect 
of very heavy damages claimable in the 
special circumstances of the case may 
not largely have influenced the plaintiff's 
decision, 

He did not, before the trial, make any 
application to amend his pleadings. The 
view of hisadvisers appearently was that 
he could maintain his new claim for dama- 
ges on his plaint as it stood. But, on 
objection taken at the trial that this was 
not possible, the plaintiff's Counsel then 
sought, and in spite of opposition, was per- 
mitted bythe learned Judge to make in his 
plaint ard amendment presumably designed 
whether effectively is another matter to con- 
vert the suit into one for damhges for breach 
of contract only. And it was upon that foot- 
ing that the trial proceeded, and the learn- 
ed Judge being ultimately of opinion that 
there did exist a concluded contract for 
sale duly authorised by, and accordingly 
binding upon the defendant, and that tEat 
gontract had been repudiated by her, made 
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a decree dated the 22nd January, 1925, by 
which he ordered the defendant to return 
the deposit paid by the plaintiff, and fur- 
ther awarded the plaintiff, according to a 
measure which heexplained in his judg- 
ment, the sum of Rs. 7 lacs ag damages for 
the defendant's breach of contract, 

The defendant appealed to the High 
Court in its appellate jurisdiction. The 
appeal was successful, That Oourt held 
that the defendant's agent had not been 
shown to have had authority to bind her 
by the contract alleged, and by decree 
dated the 5th of October, 1925, it discharg- 
ed with the costs of appeal the order 
of the trial Judge except as to the 
return of the deposit, leaving each party 
to bear his or her costs of suit in the Court 
of first instance. 

Itisfrom this decree that the plaintift 
now appeale. In addition, however, to 
the ground just stated on which that decree 
was based, & point of great importance 
was broached by the Ohief Justice of Bom- 
bay who presided. He posed the question 
whether, even if the Court had agreed with 
the learned trialJudge that there was in 
existence a binding contract for sale, his 
award of damages would not ail] have had 
to be set aside for the reason that 
a8 the plaintiff had by his Solicitor's 
letter of the 19th of March, 1924, in effect 
intimated that he was no longer either 
willing or ready to perform the contract 
on his part the plaintiff had not only 
thereby renpunced, but as from that moment 
had disentitled himself to a decree for 
specific performance, and had thus brought 
upon himeelf the untoward consequence 
that there was under the statute, in the 
circumstances of the case, nO power left 
in the trial Judge toaward him in the 
suit any damages at all, 

In his argument before the Board Couns 
sel for the respondent placed this view 
of the matter in the forefront of his 
argument and it was fully dealt with 
by Mr. Upjohn in “hig reply for the aps 
pellant In thesecircumstances their Lord- 
ships think, that whether or not this 
appeal can be disposed of without further 
reference to it, they ought to éxpresg 
their views upon so important a question 
of practice now that it has been raised 
and fully argued. In sucha matter certainty 


.18 more important than anything else, 


A rule of practice, even if it be statuto 
gan, when found to be inconyeniént, Ta 
ib: 
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altered by competent authority. Uncertainty 
in such a matter isat best an embarrass- 
^ ment and may at its worst be a source 
of injustice which, in some cases, may 
be beyond judicial remedy. Accordingly, 
in this judgment, their Lordships will deal 
with all the matters in controversy to which 
they have referred, irrespective of the 
question whether the last of them of neces- 
sity now calls for determination at their 
hand. 

The respondent is the widow of a 
Bombay merchant. She was at the time 
of the transaction in debate resident in 
England. She then owned a valuable 
property on Malabar Hill, Bombay, bound- 
ed on the north by Gibbs Road; on 


the east by Ridge ltoad; on the south. 


by Nepean Road and on the west by 
the properties of a Mr. Dubash and His 
Exalted Highness the Nizam of Hyder- 
bad. The property consisted of two resi- 
dences—a large house and grounds in 
ite north-east corner, known as “II Palazzo" ; 
a smaller adjoining house or bungalow 
and grounds in its south-east corner 
known as “Nepean House,” with vacant 
land to the west, infront of the curtileges 
of both houses, and separated from each 
by a wall built in a direct line across 
the property from Nepean Road on the 
south to Gibbs Road on the north, This 
vacant land,although separated from both 
residences, is apparently very conducive 
to amenity. It lies between the houses 


and the sea, and is, as tbe learned trial. 


Judge explains, in a situation’ which is 
of the coolest and most highly prized 
in Bombay for residéntial purposes. 

No doubt has ever been cast upon 
the respondent's title to any part of the 
, property 88 just described, but consider- 
able difficulties in relation to it as a 
subject of sale arose by reason of the 
diferent tenures on which it is held. 
The greater portion is perpetually renew- 
able leasehold, and as to this there is 
no trouble. But a very substantial part 
of the whole, including in it a consider- 
able slice of the house "II Palazzo" 
itself and a large part of its immediate 
compound, is held from Government upon 
a precarious tenure known as sanadi de- 
terminable at any time, if the land be 
required for public purposes. There is 
along a part of the boundary, but not 
over its whole length, a line of physical 
pemaroation between the leagehold and 
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sanadi lands. But it seems to be the 
fact that until the actual line was ascer- 
tained by her nephew, Solomon Judah, 
and marked on a plan sent by him to 
the respondent on the 27th December 
1918, the actual boundaries were quite 
unknown to her. . 

For some time the respondent had 
ceased to be permanently resident in 
Bombay and Nepean House was all that she 
needed forher own use. She desired to dis- , 
pose of "II Palazzo," which had become too 
large for her requirements. The partition 
of the two properties, however, cn a 
sale of "II Palazzo" was apart from any 
difficulties of tenure by no means 8 
simple matter, if, while preserving the 
amenity and convenience asa residence 
of Nepean House, the attractiveness of 
“II Palazzo” as a subject of separate sale 
was to be maintained. It is quite clear 
that upon the question of the dividing 
line to be fixed between the two pro- 
perties on partition the respondent had 
in her own mind a very definite objective, 
which was that while the vacant land to 
the west directly infront of the curtilage 
of "II Palazzo" might be sold with that 
house, the vacant land also to the west 
directly in front of the curtilage of Nepean 
House must be retained for enjoyment 
therewith. 

The contract in suit does not fully 
respect thatdesire of the respondent and 
the main point to be determined upon 
the issue whether the defendant is, in 
any circumstances, bound by its terms, 
will be whether her agent is shown to 
have had any authority to bind her to. 
a sale of hereditaments which inolude some 
of the last-mentioned land. 

As that agent, Solomon Judah, him- 
gelf at one stage of the correspondence, 
and, as Oounsel for the appellant before 
the Board, vouched his authority on this 
point by reference to a memorandum by 
the respondent, dated from London on 
the 19th of June, 1917, it is convenient 
here to set forth its terms so far as 
they are material. These are as follows :— 

e "32, Bruton Street, 4 
“London, W. 1. 
“June 19th, 1917. 

“Re ‘Palazzo’ and Vacant Land on Malabar , 
Hill, Bombay. 

“Area —The area of the land on Malabar 
Hill on which the large rare | ‘Palazzo’ 
stands, and also the vacant land in fron} 
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‘of it so far as ihe ‘Nizam’s, property’ 
is about 30,000 (thirty thousand) square 
yards, : 

"Tenure.—Nearly all the land is lease- 
hold for 99 years, renewable in perpetuity 
on exactly the same terms, 

“Price of Land.—Price Rs. 20 (Rupees 
twenty) for the land on the Ridge Road 
and Little Gibbs Road, and for down 
below Rs. 12 (Rupees twelve) per square 
‘yard, boch net prices. 

"Price of ‘Palazzo.—My price for the 

house ‘Palazzo,’ the stables, coach house, 
eto, is Hs. 5,00,000 (Rupees five lacs) 
net, exclusive of the land on which these 
buildiags stand. 
' " The house ‘ Palazzo " is at present let 
to Government, and the agreement will 
expire on the 30th of September, 1918. 
Should the house be sold, six months’ notice 
can be given to Government, 

“ To Mrs. I. E. Judah, 

." Lansdown House, 
" Apollo Bunder, Bombay." 

Now with reference to this document 
there are some things which it is convenient 

-at once to say. First of all there is no 
evidence atall as to the circumstances in 
which or the purpose for which it was sent 
by the respondent to Mrs. Judah. That 
Solomon Judah, her son, knew of its exist- 
ence and was familiar with 1t8 terms is not 
now qaestioned, but whether he either did 
or could nave relied upon it as expressing, 
two years and a half later, the respondent's 
views for any purpose whatever is, in the 
circumstances, a very different question to 
which tneir Lordships must return. Next, 
reading the document, as one in which the 


respondent is describing 8 property she ' 


desires to sell if she can, the vagueness of 
its terms, especially when the existence 
and. situation of Nepean House and its 
- surroundings are borne in mind, becomes 
at once apparent 

“Tne land on which ‘Il Palazzo’ 

-- stands.” 

“ The vacant land in front of it so far as 
the Nizam's property." , 

" Nearly all leasehold," 

“ About 30,000 square yards.” 

And this vagueness was the quality which 
apparently throughout, struck those who 
read the memorandum. , One nephew, who 
busied himself in an attempt to secure a 
purchaser, regarded it a3too indefinite for 
‘any useful purpose. Solomon Judah's own 
yiews of it will be found stated in corres- 
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ondenceof his to whichreference'must later 
bs made. It is, however, the one descrip- 
tion under the respondent's hand of the 
property for sale to which the appellant 
can refer, and if it be a document then 
operative at all he has under that descrip- 
tion, vague as it is, to find an authority to 
sell an area which extended to as much as 
31,714 square yards, and which included 
not only vacant land “in front of" “Ii 
Palazzo,” but vacant land as well, in front 
in asimilar sense of Nepean House. 

The introduction to the business of the 
respondent's nephew, Solomon J udah, is 
nowhere explained. It seems probable that 
being a Solicitor and knowing from his 
mother of his aunt's, the respondent's, de- 
sire to sell “ II Palazzo " should a satisfac- 
tory price be obtainable he, in the hope of 
earning a commission, but without any 
direct instructions or authority from the 
respondent, busied himself in efforts to 
find a purchaser. 

It was ina letter toSolomon Judah that, on 
the 4th December, 1918, the appellant made 
his first offer for the property. 

This was an offer of nine laca for 

* Mrs. Sassoon's property at Malabar Hill 
known as ‘II Palazzo’ (area 30,000 square 
yards or thereabouts), Mrs. Sassoon to make 
outa marketable title. Costs of agreement 
and of completing sale to be borne half and 
half by vendorand purchaser Ifthisofferis 
accepted I shall deposit Rs. 50,000 as earn- 
est money» immediately on receipt of inti- 
mation of acceptance by the vendor to pay 
brokerage at 2 per cent on purchase money. 
Sale to be completed within six months of 
acceptance of offer." 

Their Lordships draw attention here to 
the appellant’s then stipulation as to the 
date of completion—an important point in 
relation tothe alleged contrast in suit ag 
will later appear. i 

This offer was on the same day cabled by 
Solomon Judah to the respondent. Their 
Lordships hope that the statement as to 
brokerage both in Judah's cable and aca 
companying letter was merely a mistake. 

If not so, it is very significant of his ata 
titude in the matter. The cable is ko far ag 
material as follows :— 

“ Firm offer ‘ II Palazzo ' nine lacs broker« 
age 24 per cent. half costs completion six 
months, deposit half lacs.” 

In his letter of even date, Judah says: 

"If this offer is accepted the buyér will pay 
Rs, 50,000 as earnest money and complete 
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the sale within six months from the accept- 
ance of the offer. Brokerage at the rate of 
21 per cent. will be payable by you and also 
half the costs of completing the sale. 

“ We are now waiting for your reply." 

The respondent did not wait for that 
letter. Her cabled reply on the l6th De- 
cember to the cable of the Sth was curt 
enough : “ Unaccepted." This cable 
Solomon answered bya letter of the 27th 
December, which is important as showing 
the unfavourable influence of the sanadi 
land upon any proposed sale, and also his 
own ignorance, notwithstanding:the memo- 
randum, of the respondent's real wishes as 
to the property to be sold. 

" Before the receipt of your cable," he 
says, “I got Neaman Babajito prepare 4 

lan of the land. From this plan it appears 
assuming the plan is correct) that the 
southern end of the main building stands on 
. ganad land whichis resumable by Govern- 
mentfor a public purpose, The area of 
sanad land included in the compound of 
‘Tl Palazzo’ is about 2,200 square yards. 
Assuming this to be correct the situation is 
wholly changed and, as a matter of fact, 
the buyer's agent when he saw the plan 
said the offer was withdrawn.” 


Then after dealing with the prospects of 
gale elsewhere the letter proceeds: 

* You will see from the above that a lot 
ofthings will have to be arranged and I 
will have to devotea greatdeal of my time 
before a sale of any can be effecfed. 

"Iam very much handicapped in the 
absence of the necessary information and 
Ï feel as if I am groping in the dark. Can 
you send the title-deeds to Bombay? If I 
tan get any further offer in the meantime 
I shall meet you. 

" Must also say that if any sale is effect- 
ed you will be good enough to pay me 
Re. 5,000, for my troubles exclusive of pro- 
fessional costs as usual as I cannot getany- 
thing from the other side." 


Their Lordships pause here to ebserve 
that there is nothing in the evidence to 
show fthat Solomon Judah at the date of 
the allbged contract in suit was any better 
informed as to the respondent's wishes 
than he expressed himself to be at the date 
of that letter, which on this subject is in 
violent contract with the statements in his 
letter of the 27th of February, 1926, to 
which gitention will be called in its order 
gi date, 
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The next offer sent on by Selomon Judah 
was also from the appellant. It is contained 
in acable of the 21st April, 1919, in the 
following terms:— 

"Firm offer ‘Il Palazzo’ Eleven lacs 
fifty thousand nett. Subject to tenure of 
which land being permanent leasehold 
and southern boundary being line drawn 
through Back Wall of Hackham Schuas 
Quarters from Ridge to Nepean Road. 
Letter enclosing sketch follows, Telegraph 
acceptance.” 

It is difficult to understand how an offer 
making such stipulations as to title was, - 
with his then knowledge, even forwarded 
by Judah, This is one ofthe many matters 
on which no information has been 
vouchsafed. The respondent, however, with- 
out waiting for the letter or the plan, at 
once rejected the offer. "Unable accept” 
she cabled on the 24th April. The plan 
which was subsequently received and 
returned by her to Solomon Judah becomes 
very important at the next stage. 

This was a cable of the llth December, 
which substituting the word “practicable” 
for the word “unpracticable” apparently, 
in the appendix, a misprint, reads 88 
follows:— 

"Your letter steting your price 'Palazzo' 
received. [This letter is not produced”.) 
*Oonsider practicable provided willing give 
southern boundary as in the plan you 
returned, will -exert on receiving your 
telegram making firm offer, your final price 
to be accepted within sip days from 
receipt here must pay rokerage half 
costs.” 

The southern boundary marked in the 
plan referred to was a boundary which 
crossed diagonally that which might fairly 
perhaps be regarded as the compound of 
Nepean House to the junction between 
the Nepean Road and the wall, already 
referred to as separating the curtilege of 
the two houses from the vacant land to 
the west. That southern boundary aceord- 
ingly also took away from Nepean House 
every part of that vacant land. 

To this cable, the respondent's reply of 
the 19th December is of first importance, 
Tt was as follows: “Southern boundary not 
acceptable. Price eighteen lacs clear.” 

Now it seems to their Lordships reason- 
ably plain that the meaning of that cable 
is that for "Il Palazzo" sold with a southern 
boundary that was acceptable to her tha 
respondent would he willing to accepi 
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eighteen lacs clear—that is free of costs or 
brokerage—but the cable gave no authority 
whatever to Solomon Judah on her penalf, 
to fix toat boundary if ıt had not already 
bean fixed by herself. 

What view Solomon Judah took of the 
cable we may not know, for, as later to be 
stated, he aid not appear in the wisness- 
box. What heaid was to goto Karachi 
with the appellant's attorney and there, 
purporting to act on the respondent's benalf 
but without further communication with 
her, to enter into a transaction 10 the terms 
of a receipt dated the 2Uth December, 
1919, which their Lordships here transcribe 
at length:— 

“Received from Mr. Ardeshir H. Mama of 
Karachi a cheque bearing No. B002504 
dated 29th December, 1919, on the Central 
Bank of India Ltd., Bombay favouring Mrs. 
Flora Sassoon for payment into her account 
inthe Ohartered Bank of india, Australia 
and Ohina Ltd. Rs. 1,00,000 (Rupees one 
lac) only as earnest money towaras and in 
part payment of Rs. 185,00,000 (Rupees 
eighteen lacs) net free of all costs and 
brokerage, being the sum or price at which 
the said Mr. Ardesnir H. Mama of Karachi 
has accepied her firm offer made through 
me vide telegrams exchanged between we 
and her, viz, my telegram dated Bombay 
lith December, laly, her wire dated London 
luth December, 1319, received in Born bay 
on tbe 24th December, 1919, (and my 
telegram dated Karachi Z9tn December, 
lyla), for the sale of her property known as 
‘If Palazzo, and tne land appurtenant 
thereto situated on the Ridge, Maiabar Hall, 
Bombay, bearing Survey Nos. 1//163, 5/1165 
and 6//165 admeasuring about 41,714 square 
yards of Government leasehold land and 
about 2,000 to 3,0U0 square yards of sanad 
land being portionof Survey No. 7176 as per 
copy plan attached and shown therein by 
boundary line coloured red. 

“It is agreed that a further sum of 
Rs. 2,00,000 (Two lacs) will be paid in part 
payment within three months from tnis 
date „and the balance of Rs. 15,00,0.0 
(Rupees fifteen lacs) within one year from 
date upon the completion of the conveyance 
of the property, 

“Dated Karachi this 29th day of Decem- 


ber, 1919. 
“SOLOMON JUDAH. 
"Z29tn December 1319," 
Now the outstanding points with regard 
to that receipt are these, First, the southern 
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boundary of the lands sold, as there 
described, follow, except in one particular, 
an existing wall dividing the vacant land to 
the north from the vacant land to the 
south. In one respect even, asso described, 
the division goes more against Nepean 
House than it need have done. For a bound- 
ary wall to the south is at one point taken 
as the boundary instead of a second wall 
further to the north, The result is to cut 
off from Nepean House a portion of the 
vacant land “in front,"—land with an access 
to Nepean Road which would have been 
reserved if only the land strictly “in front" 
ofthe “II Palazzo” bad been included in 
the sale. What, however, is perhaps a more 
general criticism upon the parcels is that 
they are fixed upon a basis which so far as 
the evidence goes had not before been 
suggested by anyone and it is only accidental 
if they chance to square with any previous 
suggestion or instruction. The next point 
to be observed is this: The receipt is careful 
to express the source of Solomon Judah's 
authority. It is, as stated, to be found in 
the cables already set forth of the llth 
December and the 19th of December. There 
is no reference it will be noted to the 
memorandum of the 19thof June, 1917, 
although that memorandum was subse- 
quently alleged to be the basis of the whole. 
The third point to be noted is, that just as 
in his. offer of the 4th December, 1918, the 
appellant stipulates for a fixed date for 
completion: so in the receipt now, the 
stipulation being expressed as an agreement, 
very exceptional provisions for payment of 
the purchase price and asto the date of 
completion are inserted, and by these 
Solomon Judah, as he himself has agreed, 
had no authority to bind the respondent, 


Proceeding now with the narrative, Solo. 
mon Judah on the same day cabled the re- 
spondent as follows: — 

“Your telegram received 24th. Your 
terms and price eighteen lacs accepted tos 
day by Ardeshir Mama,of Karachi, Harn. 
est money one lac received. Paying Ohar- 
tered Bank. Letter follows." 


The respondent onthe 6th January repli. 
ed os . 

“Your wire of the 29th December, 1919, 
came to hand... I am very mach obliged 
for all your trouble and as soon as I receive 
your letter I will communicate with you 
further on this subject.” 

Solomon Judah's promised letter was gent 
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on the 31st December and it contains the | 


following passage:— 

“Enclosed is a copy of the receipt passed 
by me for the earnest money and of the 
plan. Mr. Mama proposes to pay a further 
sum of rupees, two lacs, within three 
months and the full balance within twelve 
months. Informed him that I had no 
authority or instruction on this point and 

' that six months would be a reasonable 
period for completion. He, however, asks 
you to agree to the period of twelve months 
asthe amount is very large and no one can 
be expected to keep such a large amount 
free. The boundary of the land sold with 
‘Tl Palazzo' has been shown by ared line 
^»... total 31, 714 square yards, the area of 
the sanad land is taken roughly at between 
two and three thousand square yards...... 

“I have to congratulate you on the comp- 
letion of this sale and [assure you that 
you have received a very good price, the 
extra piece of land on the southern bound- 
ary was a great stumbling block and as far 
as Bombay buyers were concerned they ab- 
solutely declined to go in for the property 
at all withoat the extra land on the south 

'gide. Mr. Mama alao wanted the extra land, 

but as you have definitely refused to give 
the same he has accepied your terms.” 

To this letter the respondent’s reply was 
by cable on the 26th January as follows:— 

“Yours 3lst December. Boundary in- 
ACA Payment arrangements unaccept- 
able.” ° 
On the lst February Solomon Judah 
replied:— 

“Send corrected plan. Payment no diff- 
€ulty:" to which on the 5th February the de- 
fendantsent her final personal letter;— 

“Your telegram of let inst...... reached me 
this afternoon and needs no answer as you 
will hear everything from Messrs. Nadia 
Ghandy & Company.” : 

There is only one further letter to which 
peir Lordshipsin this connection need re- 

er. : 


On the 27th f'ebruary, 1920, Solomon 
- Judah-anxious to induce the respondent to 
homologate his contract wrote: : 


"T algo enclose copy of your memoran- 
dum dated 25th June, 1917, which you sent 
us giving particulars of the property you 
desire to sell, Ishowed this memorandum 
to Mr..Mama at Karachi and he accepted 
“your terms as mentioned in that memoran- 
dum, On the basis of that memorandum I 
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drew the red *boundary line on the plan I 
sent you.” 

Now these are the materials by which the 
Courts have been asked to de.ermine 
whether there ever existed a contract bind- 
ing upon the respondent. 

‘The events which immediately followed 

the respondent's cable of the 19th December, 
1919, were that she received from Mr. 
Dubash, whose name has already been men- 
tioned, an offer to purchase "Il Palazzo" for 
Rs. 25 lacs, and on the advice of her Soli- 
citors whose view, after all the facts were 
known to them, was that the alleged con- 
tract with the appellant was not binding 
upon her, the respondent entered into a 
contract tosell the property to Mr. Dubash 
at that high price,the purchase to be com- 
pleted if the appellant either abandoned or 
failed to enforce his contract. It is fair to 
the respondent to say that she hesitated to 
risk this definite step, and thus put herself 
in the position of having to escape from the 
contract alleged by the appellant, if she 
could. However, on advice, she took it, and 
her attitude at once alienated Solomon 
Judah, who at the outset became Solicitor 
for the appellant to enforce his contract, 
but ended apparently by being estranged 
from both parties. 

One further result was that no effective 
evidence was called on either side. The 
appellant did not go into the box. It 
would have been useful to hear from him 
whether he at Karachi either heard of or 
saw the memorandum of June, 1917, which 
is not mentioned in the receipt. He might 
also have explained how that memorandum 
so useless at an earlier stage even to Bolo- 
mon Judahhad then become so clearto them 
both. Nor did the respondent give evi- 
dence although every relevant fact was 
within her knowledge. And neither side 
ventured to call Solomon Judah. In the 
result, both appellant and respondent unit- 
ed in leaving the Court to determine their 
dispute on the barest economy of material, 
each of them for interested reasons with- 
holding usefud information which they were 
well in a position to supply, If the final 
decision bears hardly on the unsuccessiul 
party, the blame does not rest with the 
Courts. 

On the materials provided and on them 
alone their Lordehips must now determine 
this question of authority. They begin by 
observing that the burden of-proving that 
the contract sued on is binding upon the 


111 I. 0, 1938 
yespondent rests with the appellant, And 


the Board, in agreement with the Appellate . 


Court, are of aninion that that burden has 
not been discharged. The appellant has 
not proved that the terms of the alleged 
eontract so far as parcels are concerned 
wereeverauthorised by the respondent. No 
such authority is orcan be found in the 
telegrams mentioned in the receipt. In 
view of all that had happened since the 
memorandum of the 19th of June, 1917, was 
written, and in view of Solomon Judah's 
statement in his letter of the 27th Decem- 
ber, 1918, that in the absence of necessary 
information he was groping in the dark, in 
view of the intimation thereby implied that 
the memorandum was of little use to him 
and in view further of the absence of 
&ny reference to it in the receipt their 
Jiordships cannot accept as otherwise 
than a desperate attempt on Solomon 
Judah's part to find authority for what he 
had done, the statement as to this memo- 
randum made in his letter of the 27th 
February, 1920, already quoted. In the 
absence of evidencein support of it their 
Lordships must treat that statement as 
extravagant and quite unreliable. But, 
further, even if authority can properly be 
looked for in the memorandum of 1917, 
their Lordships are of opinion that there is 
contained in it no description of the proper- 
ty which could justify the southern bound- 
ary as fixed by the receipt of the 29th 
December, 1919. 


The real conclusion, however, to which 
their Lordships are led by a careful con- 
sideration of tha documents placed before 
them is that Solomon Judah in signing that 
receipt on behalf of the respondent never 
stopped to consider whether he had author- 
ity to bind her by the parcels on which the 
appellant insisted. Judah obtained from 
the appellant the price which the respond- 
ent required: be arranged with him a 
boundary line not inconvenient and he 
was content to run the risk, which probab- 
ly he did not regard as serious, of the 
respondent, with her other conditions satis- 
fied, seriously objecting to , the parcels. 
But the respondent being entitled, if it 
was to her interest, to reject the boundary 
arranged, she chose to reject it. The 
result is, that the so-called agreement of 
the 29th December, 1919, is not binding 
upon her. 


. But there is in their Lordships’ judgment 
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perhaps even a more certain road by which 
the same conclusion may be reached. 

The appellant does not seek to controvert ' 
Solomon Judah's &tatement'in his letter 
of the 17th March, 1920, to the effect that 
the paragraph of the receipt as to payment 
of the price and completion was therein 
inserted by him without authority. In 
point of law, therefore, for their Lordships 
cannot read its last paragraph as other 
than an integral part of the document, the. 
receipt taken as a whole was never more 
than a counter-offer by the appellant, which 
not having been accepted by the respondent 
did not mature into a contract, The 
reseipt was merely a stepin a negotiation 
never concluded. On this ground also, 
their Lordships reach the same conclusion 
as the Appellate Tribunal. : 

And but for the special circumstances 
get forth at the commencement of this 
judgment, their Lordships would be content 
to leave the case there. 

But they goon for the reasons already 
given to consider the very important 
question of practice discussed by the learn- 
ed Ohief Justice in his judgment. 

If there had been a contract binding upon 
the respondent would it havé been permis- 
sible in the circumstances to restore the 
ee Judge's award of damages against 
her 

The answer to this question depends 
upon the true construction and effect of the 
Specific Relief Act, 1877, and, in particular, 
of its Part II, Oh. II, which deals with the 
specific performance of contracts. The 
Act, like the Indian Contract Act, 1872, ia 
a Oode. The Ohapter in question is a codi- 
fication, with modifications deemed to be 
called for by Indian conditions and proce- 
dure of the then existing Rules and Practice 
of the English Law in relation to the doc- 
trine ofspecific performance. In the present 
case, it will aid the interpretation of the 
relevant sections to have in mind what the 
English system on which the Act is based 
was in its origin and in its fullness at the 
date of codification: Even a summary 
accountof that system—necessarily incom- 
plete and quite elementary—will serve, as 
their Lordships believe, to throw a light 
upon certain provisions of the Specific 
Relief Act, from lack of which a full appre- 
ciation of their meaning has not consistent- 
ly been manifested. : 

According to the Common Law of 
England, the only legal right which arose 


439 
upon the non-performance of a contract in 
favour of the party injured by its breach 


was a claim for damages. The inadequacy 
in many ceases of that remedy for the 


. purposes of jnatice supplied the incentive 


t 


to a Court of Conscience, as the Chancellor's 
Court has been called, to decree, when 
applied to in particular cases, the more 
complete remedy of specific performance. 
As a result of a long courge of decisions 
by Obancellors and other equity Judges, 
there was gradually evolved in England 
& body of eettled principles end rules gov- 
erning the exercise of that jurisdiction, 
BO that in course of time its limits were 
settled almost as definitely as if they had 
been embodied in a Statute. By 1877, and 
in most respects long before, this stage had 
been reached. It need hardly be recalled 
that smongst the contracts to which an 
order for specific performance was always 
regarded as peculiarly appropriate were 
contracts relating to land or an interest 
therein, such for instance, as the contract 
alleged in the present case, It is, however, 
interesting to note that this anpropriateness 
is re-affirmed in e. 12 of the Indian Act, so 
closely does it follow the parent system. 

All this ia, historically, the explanation 
of the fact, that in relation to a contract to 
whieh the equitable form of relief was ap- 
plicable, a party thereto had two remedies 
open to himin the event of the other party 
refusing or omitting to perform his part 
of the bargain. He might either institute 
n suit in equity for specific performance, 
or he might bring an action at law for the 
breach. But—and this is the basic fact to 
be remembered throughout the present 
discusaion—his attitude towards the con- 
tract and towards the defendant differed 
fundamentally according to his choice. 

Where the injured party sued at law for a 
breach, going, as in the present case, to 
the root of the contract, he thereby elected 
to treat the contract as at an end and him- 
self as discharged froth its obligations. No 
further performance by him wag either 
contemplated or had to be tendered. 

In a suit for specific performance on the 
otber*band, he treated and was required 
bv the Court to treat the contract as still 
subsisting. He bad in thst suit to allege, 
and ifthe fact was traversed, he was required 
to prove a continuous readiness and willing- 
nega. from the date of the contract tothe time 
of the hearing, to perform the contract on 
bis part, Failure to make good that aver- 
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ment brought with it thelnevitable dismissal 
of his suit, Thus it was that the commence- 
ment of an action for damages being, on 
the principle of such cases as Cloughv L & 
N. W. Ry. (17) and Law v. Law (18) a definite 
election to treat the contract as atan end, 
nosuitfor specific performance, whatever 
happened to the action, could thereafter be 
maintained by the aggrieved plaintiff. He 
had by his election, precluded himself even 
from making the averment just referred 
to, proof of which was essential to the 
success of his suit. The effect upon an 
action for damages for breach of a pre- 
vious suit for specific performance, will 
be apparent after the question of the com- 
petence of the Court itself to award 
damages in suchasuit has been touched 
upon. ; 

Whether or not the Court of Chancery 
ever assumed jurisdiction in the matter 
it was not in accordance with its practice 
to award damages for breach of contract, 
That wes, as Lord Eldon eaid, “purely at 
Jaw." But experience showed that cases 
from time to time occurred in which, sal- 
though the contract was one of which 
specific performance might, quite con- 
sistently with principle be decreed, damages 
were the more adequate remedy, and it 
became obviously expedient that in such 
a ease the Court should not be compelled 
to send the plaintiff to law, but should 
be permitted itself to dispose of the case. 

Accordingly. in 1858, Lord OCairns' Act 
was passed, It is convenient to cite its 
second section, for it is important to note, 
the correspondence ofthe words of that 
section as judicially interpreted with the 
provisions of s. 19 of the Specific Relief. 
Act upon which so much now turns, 
The words, so far as here relevant, are 
these: 

“In all cases in which the Court of 
Chancery has jurisdiction to entertain an 
application for . the specific per- 
formance of any covenant, contract or agree- 


ment, it shall be lawful for the same 
Court, if it, sbal think fit, to award 
damages tothe party injured, either in 


addition to or in substitution for such . 
specific performance, and such 

damages may be assessed as the Court shall 

direct." 


(17) (1872) 7 Ex. 26; 41 L. J. Ex. 17; 25L. T. 708; 20 


JR. 189 
(18) (1805) 1 Ch. 140; 74 L. J. Oh. 169; 53 W. R. 227; 
92 D. T.1 21 T.L, R.1023 
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The limited effect of the section was not 
long left in doubt, wide as are apparently 
itg terms, Ina series of decisions it was 
consistently held that just as its power 
to give damages additional wasto be ex- 
ercised ina suit in which the Court had 
granted specific performance, so the power 
to give damages as an alternative to specific 
performance did not extend to a case in 
which the plaintiff had debarred himself 
from claiming that form of relief, nor to 
& casein which that relief had become 
impossible, In the present instance, their 
Lordships are disposing of a case in 
which the plaintiff had debarred himself 
from asking at the hearing for specific 
performance, and in such circumstances, 
notwithstanding Lord  Oairns' 
result still was that with no award of 
damages—the Court could award none— 


the order would be one dismissing the- 


suit with no reservation of any liberty to 
proceed at lawfor damages. See per Lord 
Selborne, Hipgrave v. Case (3). In other 
words, the plaintiff's rights in respect of the 
contract were at an end. 

From allof which it appears thatin 
England in a suit likethe present, after 
the appellant had written his letter of the 
19th March, 1924, if that letter is to 
interpreted as their. Lordships think it 
should be, he could neither have obtained a 
on in the suit nor damages anywhere 
else. 

The changeinthis matter effected in 
England by the Judicature Act was one 
in procedure only. It enabled every 
Division of the High Court to give both 
legal and equitable remedies, butit did 
notalter the construction or effect of a 
claim framed under Lord Cairns’ Act—see 
Hipgrave v. Case (3) page 361* nor the princi- 
ples upon which the systems now combined 
were before the Act, separately adminis- 
tered. Accordingly, an order dismissing an 
action for specific performance which be- 
fore the Act would have been unqualified, 
remained after the Acta decree. which ex- 
cluded the possibility of legal relief. And 
here their Lordships would , draw attention 
for convenience sake, to the definiteness 
with which that position is retained for 
India bys. 29 of the Specific Relief Act. 

Bearing in mind this statement of the 
existing operation of the English system 
at thetime of the passing of the Specific 
Relief Act, their Lordships now proceed to 

ge of (1885) 28 Oh. D. 356. 
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an examination of the relevant provisiond 
of that Statute. f 
And, first, very notable isthe fact that 
inthe Act, the distinction between the 
two kinds of action is maintained, & dis- 
tinction obvious in England where 
originally they had to be brought in | 
different Courts, but not so necessarily 
called for, when, as in India, both legal and 
equitable relief may be obtained in “one 
The distinction, however, is clearly indicated 
.in 6, 94(c), which enacts that specific per- 
formance of acontract cannot be enforced 
in favour of a person "who has already 
_chosen his remedy and obtained satisfac- 
tion for the alleged breach of contract ; 
and even more diseni is it manifested in 
s. 29 already referred to which enacts that 
the dismissal ofa suit for specific perform- 
ance of a contract . “Bhall bar the 
plaintiff's right to sue for compensation for 
the breach of such contract,” 


Although so faras the Act is concerned, 
there is no express statement that the 
averment of readiness and willingness is in 
an Indian suit for specific performance 
as necessary asit always was in England 
[s. 24 (b) is the nearest], it seems invari- 
ably to have been recognised, and, on 
principle, their Lordsbips think rightly, 
that the Indian andthe English require- 
ments in this matter are the same, Sea 
e. g., Karsandas Kalidas v. Chhotalal Moti- 
chand (2). And, with this fact in view, 
g. l9of the Act becomesin the present in- 
vestigation&ll important. Thesection is as 
follows:— j f 

"Any person suing fer the specific per- 
formance ofa contract may also ask for 
compensation for its breach, either in ad» 
dition to, or in substitution for, sueh per- 
formance, 


"If in any such suit the Court decides 
that specific performance ought not to be 
granted, but that there is a contract 
between the parties which has been broken 
by the defendant and that the plaintiff is 
entitled to compensation for that breach, it 
shall awardhim compensation accordingly. 
If in any such suit the Oourt decides that 
specific performance ought to be granted, 
but that it isnot sufficient to satisfy the 
justise of the case, and that some compen- 
sation for breach of the contract should alao 
be made to the plaintiff, it shall award him 
such compensation accordingly. . 

“Compensation awarded under fhis &ec- 


TE 


tion may be assessed in such manner as the 
Court may direct. 

“Haplanation—The circumstance that 
the contract has become incapable of 
specific performance does not preclude 
the Oourt from exercising the jurisdiction 
conferred by this section. ' 

“Now the close correspondence of the 
terms of this section with those of s». 2 of 
Lord Oairns' Act, coupled with the presence 
in the Act ofs.24(c) and 6,29 already 
noted, indicating that the old distinction 
in case of breach of contract between the 
equitable and the legal form of remedy is 
still maintained and that the old conditions 
under which each could be asked for are 
being preserved, lead their Lordships to the 
conclusion that, except as to the case 
provided for in the explanation—as to 
which there is introduced an express 
divergence from Lord Cairns’ Act, as 
expounded in England—see Ferguson v. 
Wilson (12) the section - embodies the 
same principle as Lord Oairns’ Act, and 
does not any more than did the English 
Statute enable the Oourt in a specific 
performance suit to awarda “compensation 
for its breach" where at the hearing the 
plaintiff has debarrad himself by his 
own action from asking for a specific 
decree. 

And on looking at the plaint in this suit, 
their Lordships can have no doubt, any 
more than the English Oourt of Appeal had 
with reference to the Statement of claim in 
Hipgrave v. Case (3) that it is framed with 
reference tothe 19th section, amd that the 
alternative claim for damages thereby 
made isin the plaint conditioned just as 
itis conditioned in the section. It follows 
that in their Lordships’ judgment there 
was after the letter of 19th March, 1924, no 
power left inthe trial Judge, without an 
apt and sufficient amendment of the plaint 
to award the plaintiff at the hearing any 
relief at all. And they are further of 
opinion, that the amendment in the plaint, 
as actually then made, did not, on its true 
construction, make any difference in this 
respect. For:that amendment properly 
construed, did not, as it should have done 
to be effective, operate to convert the 
guit into one for the recovery of damages 
for breach of contract The retention of 
para. 9 of the original plaint, with its allega- 
tion that the plaintiff “is as he has been 
throughout ready and willing to perform 
his said contract,” coupled with the re- 
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tention also of. the. claim -for specifid.. 
performance seems to their Lordships tar 
involve that conclusion. Accordingly, even.; 
on the claim, as actually amended, there. 
was, in their view, no. power left in the 
trial Judge to award damages. bu 

But their Lordships recognise that it was 
the intention of the appellant, by the. 
amendment which he arked for, to eonvert . 
his suit into one for damages simpliciter, . 
They rocognise also, that it was the inten-- 
tion of the learned trial Judge that the, 
amendment he allowed shonld actually. 
have: that result. Their Lordships. there- ` 
fore, proceed to inquire whether the learn- 
ed Judge had at the stage in the snit, 
when he allowed the amendment, any. 
power to make such an order. : 

Upon this, their Lordships are of opinion . 
that he had the power. Whether it was.. 
one to be exercised in the circumstances 
is another matter. But that the learned 
Judge had the power is deducible from 
this consideration. Section 29 of the 
Statute, as already shown, makes the diemia- . 
sal ofa suit for specific performance ofa 
contract a bar toa right tosuefor com- 
pensation for breach. That enactment- 
implies that prior tosuch dismissal the right 
is not barred. Here when the amendment 
was allowed, the suit had not been dismiag-. 
ed,and in their Lordships’ view there was 
thus power in the Judge to allow tobe. 
made by amendment of the pending suit, a 
claim that might have been brought 
forward ina new anit then commenced. 

But their Lordships are of opinion that 
the intended amendment in the present 
case—whether rightly allowed or not—was 
allowed without any proper appreciation of 
its serious effect upon the position ofthe. 
parties tothesuit. Forfour years thateuit had 
been pending asaspecific performance action: 
the rights in these circumstances given to 
the plaintiff by a. 27 (b) of the Statute, had. 
made it impossible for the defendant by. 
unconditional eale to deal with the property 
in suit. In other words, the plaintiff bad, 
in effect, for four years and without any 
undertaking in damageson his part, held 
an effective injtnction against the defend-: 
ant's dealing with that property in deroga- 
tion of his claim thereto as purcbaser.. An 
amendment which deprived the Oourt of 
the power to compel him to accept & decree, 
on pain of having his action dismissed if he 
un not, was not one lightly to be grant- 
ed, $ 


- 
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In other words, that the Court should 
have the power of granting euch an amend- 
ment in a proper case is salutary and 
indeed necessary. The possibility that 
the power will be exercised may, in certain 
cases, be the only effective check upon a 
defendant to a specific performance suit, 
who by délay, expensive appeal and other 
devices, sets himself to starve a relatively 
impecunious plaintiffintosubmission by mak- 
ing continued performance ofthe contract on 


his part, béyondhispower, Andsucha power 


i8 possessed by the Gourtin England, and in 
8 proper case and under suitable conditions 
it may be used, see Nicholson v. Brown (19). 
But it is one to be most carefully and 
jealously exercised in all the circumstances 
of each individual case and with due regard 
toits effect npou the position both of the 
plaintiff and the defendant. Ifthe defend- 
ant is to be prevented by the possible 
exerciseofthe powerfrom starvinga plaintiff 
out of his rights, the plaintiff must not, by 
its ill-considered exercise, be permitted to 
turn his suitintoa gamble for himself at 
the defendant's expense. Indeed, 50 serious 
in many casesis the exercise of this power 
that to their Lordships it would appear to 
be a wise precaution for a Judge before al- 
lowing any suchamendmentin a contested 
case to require the plaint to be actually re- 
modelled in a form appropriate to an action 
seeking compensation for breach of contract 
and nothing else, The extent and propriety 
of what is asked for will thus be made ap- 
pareat, and the amendment will be allowed 
or refused witha due appreciation of the 
position, 

Their Lordships have said enough to show 
how difficult would have been the task had 
it been necessary for them in the present 
case to pronounce definitely whether or not 
the award of the learned trial Judge as to 
damages could stand either in whole or in 
part. Farther serious questions as to the 
measure of damage chosen by him—to 
which they have not’ alluded—would have 
also been involved. 


It is, however, unnecessary for them to 
go further than they have (lone in the dis- 
cussion of the question for the reason that 
they hive discussed iton principle and the 
propriety of the order of the learned Judge 
no longer effectively arises by reason of the 
conclusion reached by their Lordships on 
the other part of the case. 


(19) (1807 W. N. 58. 
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Returning accordingly to the opinion ax-- 
pressed by them asto the non-existence of. 
any contract between the parties, their 
Lordships, for the reasons given in support; 
of that opinion, will humbly advise His, 
Majesty that this appeal should be dismiss- 
ed and with costs. 

K J.R, Appeal dismissed. 
Solicitors for the Appellant:—Messrs 
Ranken, Ford & Chester. i 

Solicitors for the Respondents:—Messra.. 
Sanderson, Lee & Co. 





SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
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Present :—Mr. Rupchand Bilaram, A. J. O. 
NARAINDAS ASSANMAL AND OTHEBB ^ 
— PLAINTIFFS 

. versus 
VALABDAS VISHENDAS AND OTBERB 


— DEFENDANTS. 

Civil Procedure Code (Act V of 1908), 8. 9—Bombay 
Regulation (II of 1827), s. 21(1)—Valid reference and 
award, essential requisites of—Caste question, whether 
can be referred to arbitration—Agreement to pay 
amount of award on such reference if enforceable— 
Reference by panchayat to arbitration—All members; 
whether should join in submission. 

An arbitrator is a tribunal of the parties' own 
choice and before the Court gives effect to his award, 
the Court must be satisfied that the disputes 
referred to arbitration were such as could be made 
the subject of a suit, that the parties concerned 
were competent to refer the said disputes and 
that they had agreed to doso. [p 428,col. 2.] 

Caste questions cannot form the subject-matter of 
& reference to arbitration and any award passed on 
such a reference would be unenforceable ina Court 
of Law; and any eemerft not to challenge the 
award cannot conter Tiriadictioñ on a Court for the 
purpose of enforcing it. [p. 429, col. 1] - 

An award by which a penalty is posed on & 
party on account of his having married a second 
wife in the lifetime of the first wife without the 
consent of the panchayat of which he was a member 
in contravention of one of its resolutions which 
required such consent, as an alternative to the 
punishment for disobedience of that resolution pre- 
ascribed by the resolution itself, namely, ceasing to 
be a member of the papchayat.is invalid, and even 
if there be & subsequent agreement to pay the amount 
of suche penalty it cannot be enforeed in a Court of 
Law. (ibid | 

Abdul Kadir v. Dharma (1), relied upon. 

When a panchayatis a party to a reference to 
arbitration all the members thereof should» in order 
that the reference may be valid and binding, be 
parties to the submission. [ibid] 

Mr. Kimatrai Bhojraj. for the Plaintiffs. 


Messrs. Dipchand Chandumal, G. 


.Kikla and Pahlajsing B. Advani, forthe 


Defendants. 
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JUDGMEN'T,—This is a dispute be- 
ween two influential members of the 

indu Lahona community of Tatta over 
certain caste matters which have caused a 
serious split in the community. Plaintiff 
No. l and defendant No. 1 who are the 
real parties to the suit are both men of 
means. Both of them carry on business in 
Bombay. 

Defendant No, 1 has married a second 
wife duriug the lifetime of his firat wife. 
It isalleged on behalf of the plaintiffs that 
this second marriage was contrary to the 
resolution of the panchayat passed on June 
4, 1921, whichreads as follows :— 

" [fany one makes a second marriage 
during the lifetime of his first wife with- 
out the consent (permission) of the pan- 
chayat whether in his town or in any other 
community he shall not be considered as a 
member ofthe brotherhood.” 

It is said that as defendant No. | had by 
his second marriage violated the above re- 
solution notwithstanding an express warn- 
ing given to him in that behalf a pancha- 
pa! meeting was held on February 15, 

925, when twenty-eight members of the 
panchayat including defendant No.1 were 
present, that at that meeting one Tikamdas 
Satramdas was appointed as sole arbitrator 
to settle the dispute, that Tikamdas decid- 
ed that defendant No.1 should contribute 
Rs, 5,001 to the poor fund of the panchayat 
which decision defendant No. 1 accepted 
88 binding on him and promised to keep 
the money in deposit with himself and pay 
interest every yearand that when the de- 
mand was made on.him for payment ofin- 
terest he denied his liability either for the 
principal or interest, Itis further said that 
in consequence of his refusal to pay the 
money the panchayat at a meeting convened 
on 24th Vesakh, 1982/18th May, 1925, at 
which thirty persons attended the four 
plaintifis and one Laloomal the mukhi of 
the community were empowered to enforce 
payment of theamount and it is on the 
strength of that resolution that the plaint- 
iffs have now come to Court. . 

Several defences have been raised on be- 
half of defendant No.1 and certain other 
members of the community who have been 
made co-defendants on their own applica- 
tion and who dispute the right of the 
plaintiffs to institute this suit as represen- 
tatives of the panchayat and also dispute 
the right ofthe plaintiffs to spend pancha- 
yat fynds on this litigation. On the plead- 


WABAINDAS ABSANMAL 9. VALABDAS VIGHENDAS, 


111 L C. 1938 


ings of the parties the following issues hava 
been raised:— 

1. Did the panchayat validly pass the 
resolution referred to in para. lof the 
plaint, andif soisit binding on defend- 
ant No. 1? 

2. Was thealleged resolution cancelled 
as alleged in para, 7 of the written state- 
ment ? . 

3. Is the panchayat estopped from con- 
tending that the second marriage was in 
contravention of its resolution or permission 
for reasons stated in pars. 8 of the written 
statement ? 

4. Was Tikamdas validly appointed as 
an arbitrator and if so what was his deci- 
sion ? 

5. Did the defendant No. 1 accept the. 
decision of Tikamdas and agree to keep the 
money in deposit with himself and to pay 
the interest every year ? 

6. Wassuch acceptance agreed to by the 
panchayat at any time and if so what is its 
effect ? i 

7. Is the decision of Tikamdas, if any, 
by itself, or by virtue of the acceptance, if 
any, enforceable as against the defendant 
No. lin a Court of Law? 

8. Were the plaintiffs and mukhi Laloo- 
mal validly appointed by the panchayat 
to enforce payment of the amount allowed 
to be due to the panchayat by the defend- 
ant No.1? 

9. Were the plaintiffs justified in draw- 
ing.& hundi for Rs. 300 as interest due 
by the defendent No.1for the first year 
and was his refusal unjustified ? 

10. Have the plaintifis any cause of 
action against defendant, and if so, is such 
cause of action for recovery of the whole 
amount or for interest which has accrued 
due up to the date of suit? 

ll. Has this Court jurisdiction to decide 
all or any of the issues raised on the ground 
that they relate to caste questions? 

12. General. 

Attempts made in Court to bring about 
a settlement havefailed and from the at- 
titude taken by the parties it was clear that 
each party hadits partisans who were pre- 
pared tostepinto the witness-box tosup- 
port the version given by such party un- 
mindful of theconsequences. As, however, 
I am of opinion thatthis case can be dis- 
posed of on certain legal issues, I have 
stopped further evidence in the case and 
propose to give my findings on such legal 
issues, 
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Now the record of what happened at the 
meeting of February, 15, 1925, has been re- 
duced to writingand is Ex, 1U in the case, 
It reads aa follows :— 


" À panchayat meeting was held in the 
Mahajan Haveli on Sunday dated 2let Magh, 
1981, at 9 P. m. to consider over the matter 
of the second marriage by Bhai Valabdas 
Bhai Vishendas and the complaint filed by 
Bhai Valabdas Vidhani against three per- 
sons, viz. (1) Bhai Dewanmal Dhadhumal, 
(2) Bhai Dharamdas Mulchandani and (3) 
Bhai Jamnadas Bhai Pahlajdasani. Bhai 
Tikamdas BhaiSatramdas was appointed 
arbitrator by the majority of votes in the 
panchayat meeting to decide all the mat- 
ters, He shall give his decision after hear- 
ing all the things and considering over all 
the written documentary evidence 


Then follow signatures of twenty-eight 
persons. One of the signatures is not that 
of defendant No, 1 butof Goverdhandas 
Valabdas, i.e., the signature of the firm 
which consists of defendant No. 1 and his 
elder brother Goverdhandas, defendant No. 
l's name being Valabdas. There is, like- 
wise no signature of Jamnadas one of the 
three persons complained of by defendant 
No.1 but the signature purports to be that 
of his deceased ancestor “ Puj Oodhaw- 
das Puj Lakhmichand " in whose name the 
panchayat bhaji was given to him and the 
descendants of Qodhawdas jointly. At the 
foot of the signatures the following notes 
have been made by the arbitrator Tikamdas 
and bear his signature, 


“ Bhai Valabdas should pay Rs. 5,001 
to the poor fund of Puj Mahajan (pancha- 


“Bhai Dewanmal should be warned not to 
do so in future. 

“Bhai Dhamumal is also warned not to 
behave in such harsh manner in future. 

Bhai Jamimal should pay Re. 1-4-0 to the 
poor fund of mahajan panchayat. 

" The following arrangement is made for 
the above amount. Bhai Valabdas should 
pay Rs. 5,001 towards the marriage 
rejoicings Bhai Valabdas should again cre- 
dit the amount with himself in the name of 
Paj Lohana Mahajan Poor Fund and pay 
interest thereon every year. He shall sup- 
ply withcopy of the account every year. 


(Sd) ^ Tikam Paj Satramdas." 
This writing has been exhibited by the 
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plaintifs ag an award on payment of 
Re. 220 as stamp-fee and penalty, 

It is contended on behalf of the plaintiffs 
that Ex. 10 forms a valid reference and a 
valid award which are enforceable in a 
Court of Law and that even if the award 
is held to be invalid defendant No. 1 hav- 
ing agreed to pay the amount he is bound 
to make good his promise. 

Now, whatever may have transpired at 
that meeting on which each party offers 
his own version there can be no doubt that 
the award if any as also the subsequent 
variation of it are unenforceable in a Court 
of Law, . 

The questions in issue at that meeting 
were purely caste questions, 

Assuming forthe purpose of this case 
that the panchayat Resolution of 1921, Ex. 
8 had not been superseded or cancelled by 
a subsequent resolution Ex. 16 which also 
finds place in the panchayat book though 
it bears no signature the question before the 
panchayat on that day was whether defend- 
ant No.1 had ceased to be a member of 
the panchayat by marrying in defiance of 
the “ Ukase " of the panchayat and if go 
whether heshould not be penalised for it, 
His own complaint against the three per- 
sons referred to was that they had misbe- 
haved in not treating him asa member of 
the panchayat. 

Now, there can be no doubt thatif the 
members of the panchayat who meton that 
day had without the intervention of an 
arbitrator passed a resolution that the dea- 
fendant No. 1 should continue asa meme 
ber of the panchayat but that he should pay 
a fine of Rs. 5,001 and without anything 
more being said or done an attempt |wag 
made to enforce the payment of the fine in 
this Court, it would fail im limine by 
virtue of s 9 of the Code of Civil Proce- 
dure read with s. 21 (1) of Bombay Re- 

ulation II of 1827. That clause reads as 

ollows : 

“First —The jurisdiction of the Civil Court 
shall, extend to the cognizance of allorigi- 
nal suits and complaints between natives 
&nd others not British born subjects, re- 
specting the right to moveable orimmove- 
able property, rents, Government revenues, 
debts, contracts, marriage, succession, 
damages for injuries,and generally of all 
suits and complaints of civil nature; it 
being understood that no interference on 
the part of the Court in caste questions is 
hereby warranted, beyond the admission 
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and trial of any suit instituted forthe re- 
covery of damages on account of an alleged 
injury tothe caste and character of the 
plaintiff, arising from some illegal act or 
unjustifiable conduct of the other party." 

The portion in brackets has been repeal- 
ed but therest of it still remainson the 
Statute Book andis applicable to this Pro- 
vince, 

A suit of this nature would clearly relate 
to matters affecting the internal autonomy 
of the caste and its social relations and it 
will not beopen to the Court to go into 
the question of the validity or otherwise of 
a rule laid down by the rigor ue that a 
person marrying a second wife during the 
lifetime of his firat wife without the con- 
sent of the panchayat would cease to bea 
metnber of the panchayat or with the ade- 
quacy and propriety of a fine of Ra. 5,001 
impesed on a person breaking that rule as 
an alternative punishment. 

The only and theappropriate remedy of 
a panchayat to enforce its rules which 
are always wanting in a vinculum juris 
is by depriving the delinquent of his rights 
and privileges as a member of the 
panchayat, e.g., receiving the panchayat 
bhaji inviting and being invited on festive 
and other occasions helping and being 
helped on occasions of marriages and deaths 
the like. 


It has been argued thatif the delinqu- 
ent is a consenting party toa resolution 
of the panchayat requiring him to pay a 
certain sum of money there ehguld be no 
objection to a suit being filed againsthim 
on the strength of his own agreement. 

A somewhat similar argument was 
raised in Abdul Kadir v. Dharma (1) where 
the members of the jamait concerned had 
agreedto make certain contributions to the 
caste funds on certain ceremonial occasions 
fortheavowed object of paying off out of 
such fanda the debts due by the jamait and 
the defendant who was a consenting party to 
that agreement was sued on the strength of 
his agreement for recovery of his contribu- 
tion the Court.held that as the agreement 
referred toin the plaint simply embodied 
the arrangement come to between the 
members of the jamait for the purpose of 
paying off ita debts out of contributions 
to its funds itinvolved & caste question 
and thesuit had, therefore, been rightly 
dismissed by the Court below. 


(1)120 B. 190; 10 Ind. Deo, (N. s.) 685. 
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Tt has been srgued that in the present 
case the parties had referred their disputes 
to arbitration thatit is the award which 
is being enforced and that there is nothing 
in the Civil Procedure Onde or in the 
Indian Arbitration Act to prevent the Court 
from filing and enforcing such an award, 

There is no substancein this argument, 

Anarbitrator is a tribunal of the parties’ 
own choice and before the Court gives effect 
to his award the Gourt must be satisfied 
that (a) the disputes referred to arbitration. 
were Buch as could be made the subject of 
a suit (b) that the parties concerned were 
competent torefer the said disputes and 
(c) that they had agreed to do so. 

In the present case the disputes related 
to caste questions which could not be, 
made the subject of a suit and could 
not, therefore, be the subject of an award 
enforceable ina Court of Law. The whole 
foundation of the award, therefore, goes 
and the suit must fail. 

Apart from this there is no allegation 
and no possibility of proof that all the 
parties concerned were or could have been 
parties to the submission. It is common 
groand that all the members of the pan- 
chayat were not present on that day. There 
is no allegation much less proof that the 
absentees had notice: that the disputes 
would be referred to arbitration or that 
they would be referred to :& named 
arbitrator. It is, therefore, difficult to see 
how such of them who were present on 
that day could purport to act as the 
authorised agents of the absentees or bind 
the panchayat asa whole with any award 
thet might be passed by their nominee, 
The position of the plaintiffs becomes much 
more absurd when it is realised that the 
panchayat consists of not only adult male 
members butof infants and females. The 
head male member of each family alone 
attends the panchayat meeting but ifany 
family has noadult male member living 
orif any family is not living at Tatta but 
elsewhere such family does not cease to 
be a member of the panchayat but continues 
to receive and give the customary bhaji 
or thalhi. According to Dewanmal’s evi- 
dence and the note Ex. 14 prepared by 
him the membership of the panchayat 
consists of seventy-three families of which 
thirty-one have their adult male members 
living at Tatta, thirty-four families live 
outside Tatta and eight families have no 
adult male members living.. 
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The persons who had congregated to- 
Sal on that day were only twenty-eight. 

xhibit 10 shows that the arbitrator Tikam- 
das “was appointed by a majority of votes” 
of the persons present. Dewanmal states 
that this is a mistake and that all pre- 
sent had agreed to the appointment. Had 
these twenty-eight persons power to refer 
go as tobind the panchayat? Had each 
head of the family who attended power to 
refer to arbitration the dispute on behalf 
of the other members of his household 
inoluding infants, on behalf of the families 
whieh consisted only of infants and also 
on behalf of the other absentee heads 
of families and their dependents. Mr. 
Kimatrai has argued that in a panchayat 
the minority are bound by the will of the 
majority. Butdid the twenty-eight per- 
sons assembled there form a majority 
and could they, therefore, bind the minority. 

Jam notprepared to hold that twenty 
eight adult persons who were present had 
authority to appoint an arbitrator so as to 
bind the panchayat. 

Asthere was no valid reference in favour 
.of Tikamdas he could not act in the 
matter. f 

Lastly, it has been argued that the defend- 
ant No. 1 having consented tothe award 
cannot now be permitted to challenge it. 

One of the obvious answers to that argu- 
ment is that there is no allegation that 
defendant No. 1 consented not to challenge 
the award in the event ofthe panchayat 
attempting to enforce it in a Oourt of 
. Law. 

It would further appear that if the Court 
has no jurisdiction to enforce the award 
any consent by defendant No. 1 not to 
challenge it cannot confer jurisdiction on 
me Court for the purpose of enforcing 
t. 

Butareference to the minutes of the 
meeting, Ex. 10, makes it abundantly clear 
that defendant No. 1 not only gave no 
consent to the award but vehemently 
objected toit and that if he at all con- 
sented to pay anything it was not as a 
fine imposed by the arDitrator for violat- 
ing the resolution of the panchayat but 
as a voluntary donation in honour of his 
. gecond marriage which carried with it the 
suggestion that he had done nothing of 
which heand the panchayat had reason 
to be ashamed of. That he offered to pay 
money as a voluntary donation is clear 
not only -from the express recitale in 
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Ex.10 but also from the half-hearted ad- 
missions of Dewanmal. He states as 
follows:— 

“Tikamdas madehis award. He held that 
Valabdas should pay Rs. 5,001 to the 
poor fund of the community. Valabdas 
said that the amount was too much 
and he took with himself Tolaram and 
Narumal outside the hall. They then sent 
for Tikamdas outside, Afterwards Tikam- 
das came in. Then others came inside, 
Valabdas then said that it should be 
written that he was giving this amount in 
honour (khushali) of his marriage and that 
he would keep the money with himselt on 
interest and will pay interest every year." 

If this evidence ig true it is open to the 
argument that the award was treated as 
null and void by mutual consent and in 
lieu thereof a gratuitous offer to pay this 
money by way of rejoicing was made by 
defendant No. 1 and accepted. by the 
panchayat, If that be so there is again an 
end to the award of Tikamdas which wag 


thereby superseded by mutual consent of 
parties. 


This suit is not for the recovery ofthe 
alleged voluntary donation promised by 
defendant No. 1 in honour of hissecond 
marriage but is for the recovery of a 
penalty imposed on him by the award, 
Defendant No.1 has not been called upon 
to answer to theclaim is on a promise 
for a voluntary devotion and on account 
of the split in the panchayat uo appli- 
cation has been made to me for amend- 
mentof the plaint, Jt is not, therefore, 
necessary for me to go into the question 
whether such a promise was & mera 
nudum pactum and not being in writing 
and registered as provided by s. 25, Indian 
Contract Act, it could not be onforced, 

Iam decidedly of the opinion that 
be suit as based on the award must 


_ Inow proceed to record my findings on 
issues Nos. 4 and 7 which go to the very 
rodt of the care, For the reasons already 
given I hold on issue No. 4 that the 
appointment of Tikamdas as an, arbitrator 
was not valid and on issue No. 7 thatthe 
award passed by him is invalid and is even 
otherwise not enforceable in a Court 
of Law as it relates to a caste question 
that defendant No. 1 did not accept the 
award and that even if he did it does nof, 
matter, 
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The result is that the suit is dimiss- 
ed. The plaintiffs should bear the costs 
of defendant No. 1 and that the other 
defendants who have been joined as parties 
to the suit on their application should bear 
their own costs. 


P. B. A. Suit dismissed, 


CALCUTTA HIGH COURT. 
O1vit Revision Cass No, 760 or 1927. 
August 17, 1927, 

Present:—4J ustice Sir George Olaus 
Rankin, Kr, and Mr, Justice Mitter. 
KRISTA KISHORE BOSE—DREFRENDANT 
— PETITIONER 
versus 
PANOHARAM MAITY—PLAINTIFF— 
OrrosrrE PAHTY. 

Civil Procedure Code (Act V of 1908) 0. XVII, 
rr. 2, 8, O. XXVI, r. 8—Non-appearance of party on 
adjourned date—Summary dismissal, legality of— 
Evidence taken on Commission—Court, whether bound 
to consider such evidence even if party is absent. 

Default of appearance in a case of general ad- 
journment before hearing is withinr. 2 of OO. XVII, 
Oivil Procedure Code, and r. 8 is directed 
io & case where & party is definitely given time in 
order that he may takea certain step which it is 
necessary for him to take if he is to prosecute his 
case, and fails to take that step. [p. 431, col. 1.] 

Evidence taken on commission isnot evidence on 
the record of the Court*in the sense that the Court 
is underan obligation to decide the case upon it 
even if there is no appearance of the parties. [ibid.] 

Under O. XXVI, r.8, Oivil Procedure Oode, evi- 
dence taken on commission shall not be read as 
evidence unless there is proof ofthe circumstances 
specified in the rule which would make ıt evidence or 
the Court gives dispensation from such proof. [sbid.] 


Civil revision against an order of the 
Subordinate Judge, Second Court, Howrah, 
dated the 7th May, 1927. 

Mr. Debendra Nath Mondal and Babu 
Satyendra N ath Mitter, for the Petitioner. 

Babu Santosh Kumar Pal, for the Opposite 
Party. . 

JUDGMENT. 

Rankin, C. J.—This is a point of 
practice, ltappears thatthere was a mort- 
gage suit which was decreed ex parte on the 
25th of November 1925. The defendant 
who ig the applicant before us to-day 
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brought his application under O. IX, r. 13 
Oode of Oivil Procedure on the 5th of 
January, 1927, to have that ex parte decree 
set aside and the suit restored for hearing. 
That application having been filed and re- 
gistered on the 12th of February it appears 
from the order-sheet the case was adjourn- 
ed to the 5th of March, 1927. In the mean- 
time a petition supported by an affidavit 
was made by the defendant asking for his 
examination on Commission, but in the end 
the case was adjourned to the 26sh of March 
for hearing and again to the 30th of April 
and the present applicant filed a petition 
with & medical certificate and .again prayed 
for his examination on Commiseion on the 
ground of illness, This time the appli- 
eation was granted on the term that the exe- 
cution of the commission would not be a 
ground for any further adjournment and 
the parties were directed to come ready on 
the day fixed. The Commissioner finished 
his work on the 30th of April, 1927, and on 
that day it was ordered "on .both parties' 
prayer for time let the case be adjourned 
to the 17th of May, 1927 for hearing. Parties 
must come ready on that day." On the day 
in question—the 7th of May 1927—the 
position was this that the evidence taken 
on Commission was recorded in the report 
but the Pleader who had been appearing 
for the defendant said that he had no in- 
structions. Thereupon the learned Judge 
treated the matter as a case of default. He 
said: “The applicant does not appear on 
calls. His Pleader states that he has no in- 
structions in the case to-day. The opposite- 
party is present. Let the case be dismissed 
for default with costs Rs. 8," 

Now, the learned Advocate for the peti- 
tioner contends before us that that course 
was improper and that what should have 
been done was this: that evidence taken 
on Oommission together with any other 
evidence which the plaintiff might adduce 
should have been considered and the case 
should have been decided onitsmeritsthough 
in the absence of the defendant. That ques- 
tion turns upon two other questions: The 
first is whether oz not the case before us in the 
events which happened was governed by 
r. 20f O. XVII of the Code or byr.3. On 
that question it seems to me that the case 
is within r. 2. It is quite true that in the 
order as recorded it appears that the ad- 
journment was made on the application of 
both parties. ltis quite true that there ia 
that notice that parties would get no furthey 

pe 
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adjournment in the words “parties must 
eome ready on that day." Still 

do not think that that is what is con- 
templated by the terms of r. 3. Rule 
2 begins by “where, on any day to which 
the hearing of the suit is adjourned”, (it 
does not say at whose instance 16 is adjourn- 
ed) “the parties or any of them fail to 
appear", Rule 3 says: ‘‘Where any party to 
a suit to whom time has been granted fails 
to produce his evidence, or to cause the 
attendance of his witnesses, or to perform 
v other act necessary to the further pro- 
of the suit.” It sesms to me that de- 
of appearance in a case cf general ad- 














3is directed to acase where a party 
itely given time in order that he 
a certain step which it is neces- 
wy. him to take if he is to prosecute 
his case, and fails to take that step. 
However that may be. a further question 
arises in this case whether the deposition 
on Commission was evidence on the record 
of the Court in the sense that the Court was 
under an obligation to read it and todecide 
the case upon it even if there was no,appear- 
ance at the hearing of the defendant. On 
that question we have been referred to the 
case of Dhani Ram Mahtha v. Murli Lal 
Mahtha (1) where it is said that it is not the 
practice in the mofussil to makea formal 
tender of the evidence taken on Commission. 
It seems to me, however, that for the pur- 
pose ofthe present question before us it is 
necessary to look somewhat accurately on 
what is said by the Code and in that con- 
neotion the language of O. XXVI, r. 8 which 
is in: the form of s. 390 of the previous 
Code must be regarded. Rule 8 says that 
"evidence taken under & Commission shall 
not be read asevidencein the suit without 
the congent of the party against whom the 
same is offered unless" certain facts are 
present, for example, "the person who gave 
the evidence is beyond the jurisdiction of 
the Oourt” or “the Court in its discretion 
dispenses with the proof of any of the cir- 
eumstances and authorises the evidence to 
be read notwithstanding ° proof that the 
cause for taking such evidence by Commis- 
sion has ceased at the time of reading the 
samo”; so that before the evidence taken on 
Commission can be read, the Court has 
either to be satisfied by proof of certain 
facts or to be satisfied that the case is such 


(1) 1 Ind, Oes 306; 30 Q, 566; 13 O, W. N. 625; 11 Q, 
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thatit should dispense with the proof of 
those facts. It seems to me that the case of 
Dhani Ram Mahtha v. Murli Lal Mahtha (1) 


is open to some comment as re- 
gards a certain part of the reason- 
ing in the judgment of the learned 
Judges. It is there said: “Where, 


therefore, as in the case before us, the cir- 
cumstances mentioned in s. 390, which 
would exclude the deposition from being 
read as evidence in the suit do not exist, 


there isno reason why the deposition should 


be formally tendered before it can be treat- 
ed as evidence in the cause.” In that pas- 
sage the learned Judges seem to have invert- 
ed the character of s. 390 to which they were 
referring. In that section it is not laid down 
that certain circumstances shall exclude the 
deposition from being read as evidence, 
That section says that unless with the con- 
gent of the other party a Commission shall 
not be read as evidence unless there is 
either proof of certain circumstances which 
would make it evidenceor the Court gives 
dispensation from such proof. I am not dis- 
posed at the moment to make any obser- 
vation as to what the practice in Mofussil 
Courts may be for any other purpose; but 
reading O. XXVI, r. 8 and O. XVII, 
r. 388 they stand for the purpose of 
giving a construction to the Oode, 
am not satisfied that even in a case which 
is otherwise within O. XVII, r. 3 it would be 
right to say that the Court is obliged to dis- 
pose of the case by lookingat the evidence 
upon Commission. 

In my judgment, the Court in this cada 
has adopted the right practice and this Rule 
must be discharged with costs—hearing-fes 
one gold mohur. 

Mitter, J.—I agree. 


A.N. As Rule discharged, 
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LAHORE HIGH COURT. 
“MISORLLANEOUS First OrviL APPRAL No. 8219 
oz 1927, 

April 10, 1928, 

Present:—Mr. Justice Bhide. 
BHAGWAN DAS or Messrs. NATHU MAL- 
THAKAR DAS—Jcpe@unat-Dssror AND 
JODHA MAL-—MoxIGAGRE—APPRLLANTS 
versus 
OFFICIAL LIQUIDATOR, Tan 
AMRITSAR NA rIONAL BANK, 

LIMITED ANDPOIHERS—AUOTION-PUACHASBS* 

— RESPON DENTS. 

Provincial Insolvency Act (V of 1920), s. 28-- 
Insolvent's right to appeal from order passed before 
adjudication. 

A judgment-debtor has no right to appeal from an 
order in execution proceedings confirming a sale 
of his properties, after he has been declared an in- 
solvent. The proper person to appeal in sucha case 
is the Official Receiver. 

Banomali Dutta v. Lalit Mohan Ghosal (1), Pragji 
Kala v. Assa Jalal (2, Sakhawat Ali v. Radha 
Mohan (3) and Hari Rao v. Official Assignee, Madras 
(4), followed. : 


Miscellaneous first appeal from an order 
of the District Judge, Hoshiarpur, dated 
the 17th November, 1927. 

Mr. Chandar Gupta, for Mr. Fakir Chand, 
for the Appellants. 

. H, C. Kumar, for Official Receiver and 
Mr. Madan Gopal Aggarwal, for the 
Official Liquidator, for the Respondents. 


JUDGMENT.—In execution of a de- 
cree certain properties of the appellant 
Bhagwan Das were attached and. sold. Jodha 
Mal, the other appellant, was a mortgagee 
of some of the praperties. Onl8th July, 
Jodha Mal's agent Lala Sri Krishen Das 
made a statement to the effect that he had 
no objection to the properties being sold 
free of encumbrances and the amount 
realised being subsequently paid to him. 
The properties were accordingly sold. No 
objections wereraised to the sale and the 
sale was duly confirmed. 

A joint appeal has been filed on behalf 
of Bhagwan Das and “Jodha Mal against 
the order confirming the sale. A prelimi- 
nary objection is raised that the appeal 
is not competent as Bhagwan Das has 
been declared as insolvent and that Jodha 
Mal as a mortgagee has no right of 
appeal under s. 47, Oivil Procedure Code. 

Itappears that Bhagwan Das was ad- 
dv an insolvent on 2nd August, 

927, before the confirmation of the sale. 
The leamed Counsel for the respondent 
has based his objection on the provisions 
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of O. XXII, r. 8, Civil Procedure Code, but 
in the present instance, Bhagwan Das was 
declared an insolvent before the appeal 
was filed and hence that rule does not seem 
to bein point. Thereal question for con- 
sideration appears to be, whether Bhag- 
wan Das had any right of appeal, after 
his property had vested in the Receiver 
onhis adjudication as an insolvent. It 
has been held in Banomali Datta v. Lalit 
Mohan Ghosal (1) by the Calcutta High 
Oourt that a judgment-debtor who has 
been adjudicated an insolvent had no rà 


that the proper person to 
Official Receiver. The present 
to stand on thesame footing. In 

Kala v. Assa Jalal (2) it was held that 
after adjudication an insolvent cannot 
object to an execution sale: Sakhawat Ali 
v. Radha Mohan (3) and Hari Raov. 
Official Assignee, Madras (4) are also analo« 
gous cases and lend supportto the same 
view. I, therefore, hold that Bhagwan 
Das has no locus standi to maintain this 
appeal, 

As regards Jodha Mal, it was conceded 
thathe has noright to appeal unders. 47, 
Civil Procedure Code, but it was requested 
that the appeal may be treated asa 
revision. I see no good reason to adopt 
this course. There 18 no doubt that Jodha 
Mal’s agent did state that the property 
may be sold free of encumbrances. - Jodha 


:Mal's grievance is that the learned District 


Judge has said in his order that the mort- 
gage charge may be paid subject to the 
validity ofthe mortgage being determined 
by a competent Oourt. There is no 
specific mention of this point in the state- 
ment of Jodha Mal’s agent dated the 18th 
July, 1927, but it appears from the learned 
District Judge's order that the intention 
was to leave this question of validity open, 
In any case this cannot affect the validity 
of the sale under appeal. I see no good 
ground for interference in revision. 

Ireject the appealof both the appel- 
lants with costs, 

R. L, 

(1) 47 Ind. Cas. 152, 
2) 35 Ind. Cas. 530; 10 8. L. R. 53, 
2 49 Ind. Cas. 816; 41 A. 243; 17 A. L. J. 229, 
4) 94 Ind, Cas, 642; A L R. 1926 Mad. 556; 50 M. L, 
358; 83 L. W. 599; (1026) M. W., N, 364; 49 M. 46] 


(P. Bj) 


Appeal rejected, 
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CALCUTTA HIGH COURT. 
OximinaL APPBAL No. 708 oF 1927. < 
Febraary 20, 1928. , 
Present: —Sir Gaorge Olaus Rankin, KT; 
Ohief Justice, and Justice Sir Oharu 
: Ohunder Ghose, Kr. : 
IBRAHIM alias IBRAHIM MAJUMDAR’ 
—AoousaD —APPELLANT n 
versus i 
EMPEROR— RESPONDENT. 
Penal Code (Act XLV yi 1860), se. 471, 474— 
. Criminal Procedure Code (Act V of 1898), s. 476— 
Offence under 3.471, Penal Code—Prosecution under 
s. 174, Penal Code, without complaint of Court— 
Legality of conviction. 

Where the offence committed is really one under 
s.471 of the Penal Code, it is illegal to reduce the 
charge to one under 8,474, Penal Code, and pro 
secute the accused without a complaint under 6. 476 
ee Procedüre Oode. |p. 433, col. 2; p. 434, 
col. 2. 

, Profulla Kumar Ghose v. Ilarendra Nath Chatter- 
jes (1) and Asrabuddin Sarkar v, Kali Doyal Mullick 
(3), followed. 

Satish Chandra Chakrabarti v. Ram Dayal De (2), 
distinguished, $ 

If a person puts forward a document as support- 
ing his olaim ın any matter, whether that document 
is acted upon by the Court or used in evidence, is 
immaterial for the purpose of constituting use of 
the document by the party within the meaning of 
8. 471 of the Penal Code. (p. 434, col, 2.] 

Emperor v. Bansi Sheikh (4), relied on. 

. Mr. Camell and Babu Hamendra Kuma 
Das, for the Appellant. i 
. Babu Satindra Nath Mukherji, for Mr. 
Khundkar, Deputy Legal Remembrancer, 
for the Orown. f 

Mr. Babi Sailendra Mohan Das, for the 


Complainant. ; 
i . JUDGMENT. 

. Rankin, J.—In this case the accused 
has been convicted under s. 474 of the 
Indian Penal Oode by the Sessions Judge 
“of Oachar sitting with three Assessors. He 
has been given three years’ rigorous im- 
pod ‘and sentenced to pay & fine. 
‘The document which has been the subject- 
“matter of the prosecution is an unregistered 
, kabuliyat, dated the 98th April, 1915. The 
‘somplainantis one Kunja Behari Ohakra- 
‘barty. It appears that the kabuliyat pur- 
ports’ to have been executed by two persons 
“in favour of the complainant, these two per- 
“gona being called Yakub and Kurshed. It 
seems that there was a suit for recovery 


of possession of certain land brought by : 


one Masab against the present accused. 
“That suit was ‘brought unders. 9 of the 
Specific Relief Act and the accused on the 
bih December, 1924, when he filed the 
grrittenstatement filedthree documents under 
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the Civil Procedure Oode with that written 

statement. One of those documents is 
the kabuliyat in question. The plaintiff in 

January, 1925, withdrew the suit and tha 
complainant who was not party to that 
guit filed the petition on the 19th January, 

1925, asking the Mansif to direct a pro- 

secution of the present accused under 
various sections including ss. 474 and 471 of 
theIndian Penal Code. That petition was 
rejected by the Munsif on the 14th February 
andthe appeal to the District Judge was 
dismissed. Thereafter the complainant 
filed his complaint in the present case on 
the 5th May, 1925, a complaint of an offence 
unders. 474, This was at first dismissed 
by the Magistrate under s. 203 of the 
‘Criminal Procedure Code but the Sessions 
Judge subsequently remanded the case and 

in April, 1926, summonses were issued upon 
the accused and the case commenced. in 
-this High Courta Rule to quash the pró- 
ceedings was obtained which was subse- 
-quently discharged. Thereafter the accused 
has ‘been put upon his trial and has been 

-convicted and sentenced as already stated. 
Weare for the moment desling with a 
preliminary point, Mr. ‘Oamell says that 
in this case the offence, ifany, committed 
by the accused according to the prosecution 
story was an offence under s. 471 because 
having filed these documents with the 
written statement the accused, according to 
the prosecution case, had used it. On 

that basis he saye- that since sanction to 

prosecute ufider theold Oode was: refused 

and since no complaint ‘has been made 

under the new Coda ‘to’ a Magistrate by 
virtue of the powers under s. 476 itis nof 

possible, where the real offence ‘was an 

offence under -s. 471, to do without the 


.ganotion by simply reducing the charge to 


one under s. 474, namely, being in posses- 
Biom of the document with the-intention of 


' using it. The question is whether that is -a 


cod objection to the present proceedings, 
Jt would appear that this was a matter 
debated upon a Rule which was granted 


‘and afferwards discharged by the High 


Oourt, Ineed notsay that this decision 
‘merely meant that the Court at that stage 
-was not willing to interrupt the proceedings 
and to preventthe trial. We have now to 
examine whether in these circumstances 
-it ig possible.to avoid the nécessity of 
proceeding under 8, 476, Criminal Procedure 
"Uode, by reducing the offence charged from 
471 toe 474, Now on that point 1 am of 


i 
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opinion that itis not possibleso toevade 
the terms ofs. 195 of the Oriminal Pro- 
cedure Code. The cases to which we have 
been referred are several. The first case 
is Profulla Kumar Ghose v. Harendra Nath 
Chatterjee (1) where a charge was made of 
defamation under s. 509 of the Indian Penal 
Oode, that being a section which did not 
requireany sanction. It turnedout, however, 
that in substance the charge was really 
under s. 211 which did require sanction. 
Ohief Justice Sanderson in this case said: 
“The Magistrate having refused sanction to 
prosecute under s. 211 of the Indian Penal 
Oode, went on to allow process to issue in 
respect of an alleged offence under s. 500, 
that is tosay, defamation, which would be 
based upon the facts which I have already 
referred to, namely, that the ‘statement in 
the complaint was untrue and that the peti- 
tioners had no lawful and reasonable 
ground for the action taken by them, and 
that it was made without bona fides.’ If 
that were allowed to be done, then I think 
the provision of the Legislature: which is 
contained ins. 195 of the Criminal Pro- 
cedure Code might just as well bewiped 
out. Ithinkit would be wrong forus to 
allow process to issue for an offence under 
8, 500 when the. facts alleged, if they con- 
stituted an offence at all, would amount 
toan offence nnders, 211 and the sanction 
of the Magistrate necessary for a pro- 
Becution under s. 211 had not been 
obtained.” s 

It issaid thatina Full Bench case re- 
ported as Satis Citandra Chakrabarti v Ram 
Dayal De (2) the contrary of this doctrine 
was laid down. In that case, however, the 
view taken was that the offences defined in 
ss. 211 and 499 were fundamentally distinct 
in nature, 


Inthe case of Asrabuddin Sarkar v. 
Kali Doyal Mullick (8) when a forged docu- 
ment was filed in Court it was held that 
that was a user and'that the offence was 
an offence -under s. 471, Indian Pepal Code, 
The prosecution was under s, 474 asit is 
hereandit was held that as the filing 
constituted a user within the meaning of 
8.471 the offence, if any, was committed 
unders. 471 of the Code and sanction was 


(1) 88 Ind, Gas, 761; 44 C. 970; 21 O. W., N. 253; 25 
O. L. J. 445; 18 Cr. L. J. 877. 

(2) 59 Ind, Cas 143; 48 O. 388; 420, L. J. 04; 24 0, 
W. N. $82; 22 Or. L. J. 81 (8. B.). 
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necessary. It may be advisable to refer 
also to the decision in the case of Emperor 
v. Bansi Sheikh (4) where it is laid down that 
"ifa person puta forward & document a8 
supporting his claim in any matter, whe- 
ther that document is acted upon by the 
Oourt or used in evidence, is immaterial 
for the purpose of constituting use of tha 
document by the party within the meaning 
of s. 471 of the Indian Penal Code." 

If in this case it could be shown that the 
Munsif in refusing to makethe complaint 
had acted inter alia on the ground that 
hewas not satisfied with the proof of 
user, no doubt, it could not be said that 
in limiting the prosecution to & charge 
under s.474the complainant was merely 
seeking to defeat the provisions of s. 195, 
Oriminal Procedure Code, 

If Babu Satindra Nath Mukerji had 
succeeded in convincing me that what was 
done in the present case rendered it 
dubious or doubtful whether the full offence 
under s. 47] had been committed a different 
series of considerations would require to 
be entertained. But I am satisfied that 
in this case the offence was clear under 
8.471 ifany offence was mide out at all,- 
and I do think that process having been 
sought and refused under s. 476, Criminal 
Procedure Code, it would be wrong to 
permit the prosecution to take place in the 
manner which has been adopted. It is 
quite clear why s.474, Indian Penal Code was 
notincluded among the sections whi 
require action to be taken under s. 476, 
Criminal Procedure Code. It often happens 
that a person is in’ possession of a false 
document with the intention of making use 
of it and it may not be ascertained or ag- 
certainable what Oourt heis going to use 


‘itin. But in thiscase I think the prosecu- 


tion under s. 474, Indian Penal Code, is 
escaping from the effect of s. 195, Oriminal 
Procedure Code. 

I think, therefore, on a full consideration 
this conviction cannot stand. We, therefore, 
set aside the conviction and sentence in this 
cage and direct that the appellant be 
discharged. His bailbond will aleo be 
discharged, 

C. C. Ghose, J.—I agree. 

ALN. A. Conviction set aside. 


(4) 83 Ind, Oaa. 604; 510.469; A.I R, 1924 Cal, 
718; 26 Or, L. J, 24, : . 
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LAHORE HIGH COURT. 
CRIMINAL APegaL No. 674 oF 1927, 
May 21, 1928, 

Present :—Mr. Justice Addison and 
Mr. Justice Coldstream. 
OHATRU MAL[IK—Acogszp— 
APPsLLaNT 


versus 
EMPEROR—Oppostrsz PARTY, 

Penal Code (Act XLV of 1800) ss. 464, 487— 
‘Makes', meaning of—Forged Will not completed 
addition of date—Offence—Hvidence Act (I of 1878), 
ss. ll}, 183 —Approver's statement, necessity of 
corroboration of—Conduct of accused as corrobora- 
tton. 

The word “makes” in s. 464, Penal Code, does not 
mean anything other than creates or brings 1 nto 
existence. [p 440, col. 1.] 

A person can be convicted under s. 464, Penal 
Code, for forging a document which purports to be 
a Will oven though the Will has not been completed 
by the addition ot the date. A writing may purport 
to be a Will although it turns out to be technically 
defective. [p. 410, cols.l & 3.] 

mperor v. Krishtappa Khandappa (3), Jawahir 
Thakur v. Emperor (4) and Ramasamt yer v. 
Emperor (5), followed. 

Empress v. Raisat Ali (2), dissented from. 

The evidence of an person's conduct may 
be used as corroboration of an approver’s story. But 
when the conduct of the accused, though raising a 
yey strong suspicion against him is not inconsistent 
with his innocence, it must be considered as in- 
suificient corroboration of approver's story and, 
eR not affording a safe basis for conviction. [p. 

col. 1. 


. v. Petgenbaum (1), referred to, 


Oriminalappeal from an order of the 
res Judge, Multan, dated the 6th June, 


Lala Moti Sagar, R. B., and Mr.J, L, 
Kapur, for the Appellant. 
Mr. R. C. Soni, for 
Advocate, for the Orown, 
JUDGMENT. 

Coldstream, J.—Oa the 6th June, 
1923, Moti Ram, 8 Government pensioner 
living in Multan possessed of property, 
valued at about a lakh of rupees, executed 
a Will which wasregistered three days 
later. On tha 29th of April, 19:6, he was 
struck by paralysis and on the 29th of May 
following he died. 

On the 28th of July, 1926, the Official 
. Receiver of Multan was searching the shop 
of Tola Ram, an undischarged bankrupt, 
who practised as a petition-writer, in order 
to take possession of his property. While 
he was going through Tola Ram's papers he 
saw Tola Ram tearupa document, The 
. Official Receiver took posséssion of the 
pieces, Next day ho was asked by Hari 


the Government 
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Das, a cousin of Moti Ram, and some other 
persons whether he had come across a 
forged Will purporting to be that of Moti 
Ham among the papers he had seen. He 
put the pieces of the torn document together 
and saw that the writing on this was 
apparently a deed thumb-marked by Moti 
Ram amending a previous Will of 1923. The 
document bore the signature of Dwarka 
Das and Chatru Malik as attesting. witness- 
es. It was dated “Baisakh, equivalent to (—) 
May", a space for the day of the month 
being left vacant. 

Moti Ram had three brothere, Shut Malik, 
Teju Malik and Loku Malik. Under the 
original Will, (Ex. P/H) Loku Malikand Teju 
Malik and Radha Malik son of Shut Malik 
had been given nothing outof the estate, 
the main property of the testator having 
been bequeathed,.after deducting certain 
bequests in favour of Moti Ram's widow, 
other female relations and charity, to the 
three grandsons of Shut Malik, whose son 
Radha Malik their father was specifically 
excluded from any benefit. The new Will, 
which is Ex. P/A., included, however, a 
bequest of Rs. 500) to Teju Malik, of which 
a sum of Rs. 2,200 was stated to have been 
paid of already, leaving Rs. 2,800 as the net 
bequest. It also included a bequest of 
Rs. 4,000 to Radha Malik and left the residue 
of the estate not as previously willed to the 
sons of Radha Malik, but to be divided in 
three equal shares between the descendants 
of Teju Malik, Katu Kalik the son of Loku 
Malik, and*the descendants of Radha Malik. 
Other noteworthy amendments made in the 
original Will were an iherease from Rs, 200 
tio Rs, 1,000 in the bequest to Moti 
Ram's servant Ohela, the substitution of 
Radha Malik for Moti Ram's widow as 
guardian of Radha Malik's sons and a 
change in the provision for Moti Ram's 
widow who, according to the original Will 
was entitled to maintenance at the rate of 
Rs. 75 per mensem but under the amended 
Will was to be given Rs, 4,000 in cash and 
maintenance at the rate of Rs. 35 per 
mensem. 

The Official Receiver reported his proceed- 
ingsto the Senior Subordinate Judge and 
this led to a judicial enquiry by Mr. 
Meehan, Magistrate, First Olass, under the 
orders of the District Magistrate. On the 
29th of August, 1926, Dwarka Das, who had 
signed the document Ex. P/A, as an attest- 
ing witness, offered to makea full disclosure, 
He was tendered a pardon and on hig and 
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other evidence, Ohatru Malik, the second 
‘attesting witness of the document Ex, P/A, 
“Tola Ram, the petition-writer, the scribe of 
the document, Teju Ram, the beneficiary 
ander its provisions and two other Ram 
Kishen and Jassu Malik who were alleged 
to have conspired in the making of the 
“document, were committed for trial at 
‘Sessions under ss. 467 and 467/109, Indian 
-Penal Oode, for forgery and abetment. 


_ The documentary evidence included two 
‘documents Exs. P/S and P/T which the 
Official Receiver had found among Tola 
-Ram's papers after he had made enquiries 
into the case. These were manifestly 

reliminary drafts of the final document 

x. P/A. The prosecution also produced 
Tola Ram's register of which the Official 
Receiverhad taken possession when eearching 
his shop. In this register the entry No. 499 
is dated 2nd May. Onthe next page there 
isin the margin a thumb-mark alleged to 
be Moti Ram's, but the space for the copy 
of the document entered is blank. The 
‘entry after this, No, .501, is-dated 5th of 
May. 

The accused all denied their guilt. Tola 
fam declared that he had written the 
document Ex. P/A on the 4th of May, 1920, 
at'the dictation of Moti Ram, after having 
written the two drafts Exs. P/S and P/T 
which he had corrected there and then 
according to Moti Ram's instructions. When 
‘he-was reading the draft out to Moti Ram, 
Dwarka Das and Ohatru Malik came into the 
room. They attested the Will with their 
‘signatures. Teju was not present. Moti 
Ram was incapable of-writing and, therefore, 
‘put his thumb-mark on the deed. Two or 
‘three days later Moti Ram returned the 
document tohim, saying he was re-consider- 
-ing the matter, The omission to date the 


Will was due to Tola Ram's own inadvertence, . 


He had left the space in his register for the 
copy of the document blank under Moti 
‘Ram's instructions as, he had nottime to 
„copy out the document. Moti Ram himself 
had torn the document before he returned 
~it to him and he attempted to destroy it in 
“the Official Receiver's presence because 
Moti Ram had told him to tearit up and 
keep the matter to himself. He had not 
destroyed -it before because he had been 
suffering from a weak heart, He attributed 
the charge against him to the enmity ‘of 
- Hari Das who had been excommunicated 
. by his brotherhood, i 
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Chatru Malik admitted that he and 
Dwarka Das had attested the document 
Ex. P/A, but they signed it at the instance 
of Moti Ram who was in his perfect senses 
and had thumb-marked it after Tola Ram 
had read itout. He explained that he had 
been - falsely implicated by Hari -Das and 
others who were Arya Samajists while he 
was a Banatanist. 

Teju Malik disclaimed any knowledge of 
the registeted Will, Ex, P/H, and stated that 
‘he had come to know of the existence of the 
document, Ex. P/A, only after its seizure at 
Tola Ram's shop. He admitted, however, 
that he had urged Moti Ram to make some 


ee for him and stated that Moti.Ram 


ad promised todo this. He had been sent 


“by Moti Ram to feteh Lila Ram, the.scribe 


of the registered Will, but had brought Tola 
Ram as he could not find Lila Ram. He 


-also pleaded an alibi, stating thathe wa 


in Hardwar on the 9th of June : 
The Sessions Judge believing the pro- 


' gecution evidence and rejecting the evidence 


produced by these accused in support of 


“their defence, convicted Tola Ram and 


Chatru Malik on both charges, inflicting a 
single sentence of six years’ rigorous 
imprisonment on the former and three 
years’ rigorous imprisonment with a fine 
of Rs. 500 on the latter whom he held 
to have been merely a tool of Tola Ram. 
Teju Malik, who was in his opinion 
clearly the person who inspired ‘the forg- 
ery, was convicted of two ‘offences, under 
B. 467 read with s. 109, Indian Penal Code, 
and sentenced to the single punishment 
of five years’ rigorous imprisonment and 
Rs. 1,000 fine. Ram Kishan and Jassu 
Malik who had.denied knowledge of 
the matter .were acquitted not, however. 
-because their plea of alibi was ‘foun 

established, but because the approver's 
story had not been corroborated so far as it 
-concerned them by independent evidence, 

The convicts appealed, Tola Ram and 
Teju Malik through Doctor Gokal Ohand 
Narang (Oriminal Appeal No. 675 of 1927), 
and Ohatru Malik through Mr. Moti Sagar 
(Oriminal Appeal No. 674 of 1927). 

The appeals came before Dalip Singh, J. 
difficulties *o 
fact and law, passed an order referring the 
appeal for hearing to a Division Bench. -+ 

We have been-taken through the -record 
by the Counsel for the appellants .and 
have heard Mr, Soni who opposes the appeale 
.on behalf of the Crown, : P 
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. The evidenca has been very fully describ- 
ed and discussed in. the exhaustive judg- 
ment of the Sessions Judge and there is 
no need to refer to it in detail here. It 
aonsista principally of the deposition of the 
approver Dwarka Das, whose story is that 
on the 9th of June, 1926, Jassu Malik, 
Ram Kishan, Teju Malik, and Kattu Malik 
took him from his house to Ram Kishan's 
housse where he was told that, in order to 
removethe injustice done to: Teju Malik 
and. Kattu Malik in Moti Ram's register- 
ed Will, another Will had been drafted by 
Tola Ram in consultation with Teju 
Malik and Kattu Malik. He was asked to 
attest the new document, Teju Malik and 
Kattu Malik promising to pay him Rs. 100 
for his services. He went with Jassu Malik, 
Jeja Malik, Ram Kishan and Kattu Malik to 
Tola Ram's shop where the document Ex. 
P/A wasread out by Tola Ram. He attested it. 
It borethe thumb-mark of the executor but 
had not been signed by Ohatru Malik. The 
document wasleft with Tola Ram. Next day 
Teju Malik told Dwarka Das that Tola Ram 
wanted Rs. 300 for writing the-deed and had 
been paid Rs. 100 so far. Four or five days 
after signing the Will he, the approver, 
had gone to Hyderabad in. Sindh where 
his son was at the time. About the 22nd 
of August Teja Malik cama to him there 
and informed him that the Will had been 
seizad and that a warrant for hia (ap- 
prover's) arrest had been issued. He returned 
to Multan and remained in hiding for two 
days. On the 29th of August, he petitioned 
to- be given a pardon. 

-There is no reason why in this case the 
approver's evidence should be exempted 
from the well established rule of practice 
followed by this Court that the testimony 
ofan accomplice is not sufficient for the 
conviction of an accused without corrobora- 
tion connecting that accused with the 
offence of which he is charged. The ques- 
tions, therefore, before us for decision are, 
firstly, whether the approver's story is 
acceptable as substantially true as & whole, 
Beeondly, whether there is other Bound evi- 
dence corroborating it in respect of each 
of the accused, and lastly, if the accused 
are proved to have acted as stated by the 
approver, for what, if any, offence is each 
accused punishable. Prima facie the 
document Ex. P/A is in itself highly 
suspicious. Admittedly it was made when 
Moti Ram was suffering from a severe 
stroke of paralysis which disabled him 


OHATRU MATILE 0, BHPHAOR.. ` 


-431 


physically and ended in kis death. The 
facts that itis not dated, that it was not 
produced by any of the beneficiaries or 
executora, that it was discovered in the 
possession of Tola Ram, that an attempt 
to destroy it was madewhen the Official 
Receiver proposed to take ib from Tole 
Ram, thatit was not copied in Tola Ram's 
register although a thumb-mark was placed 
against the space left for it, all heighten 
the suspicion attaching to it. There- is 
alsoa presumption that ifit isa forgery, 
it wasmade by or atthe instance of the 
persons benefited tby the alterations it 
makes in the registered Will. There is 
nothing incredible in the approver's story 
which as a whole is prima facie inherent- 
ly probable. 

In arguing the case before us, the 
learned Counsel for the-appellants have 
criticised at great length the medical and 
other evidence produced to prove that at 
the time when, according to Tola Ram 
and Chatru Malik.the document was written, 
thumb-marked, and attested Moti Ram's 
condition was such as to preclude the pos- 
sibility of its having been in fact authorised 
or executed by Moti Ram. Reliance has been 
placed by them upon the defence evidence 
produced on this point and it is contended 
that by the prosecution and the defence 
evidence read together it has not been esib- 
lished beyond possibility of doubt, that the 
documentcould nothavebeen drawn up with 
his assent and in accordance with brief 
directions Such as might have been given 
by a man who was too ill to speak 
fluently. All this evidénes has been care- 
fully scrutinised. by the learned Sessions 
Judge. : 

According to the defence version, both 
the drafts Exs. P/S and P/I and the 
document Ex. P/A were written out at Moti 
Ram's dictation. It is obvious from the 
comparison of these three documents with 
each other and the original Will that the 
drafting of ithe final document Ex. P/A 
could not have been accomplished without 
continüed reference to what had been 
written before. i 

Having considered the whole evidence 
of the matter before us, I am of opinion 
that the learned Sessions Judge's conclu- 
sionson the facts are justified by the evi- 
dence and are correct. I find it proved by 
the evidence including that of Ohela Ram 
(P.W. No. 20), Moti Ram's servapt (who 
stood to gain were the document Ex. P/A- 
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acted upon), Doctor Vaina, (P. W. No. 8) 
who attended Moti Ram from the 29th 
of April till the 5th of May, Doctor Mehta 
(P. W. No. 11), Major Puri, Civil Surgeon 
(P. W. No 7), Doctor Gopal Das (P. W. No. 
9) who visited him regularly throughout 
his illness and never missed visiting 
him on more than two consecutive days, 
that Moti Ram could not have authorised 
or voluntarily executed the document 
Ex. P/A between the 2nd and 5th of 
May. For reasons given by the learned 
Sessions Judge I reject the defence evi- 
dence on the point. Besides direct evi- 
dence as to Moti Ram’s condition at the 
time, we havé insupport of theapprover's 
story the suspicious circumstances already 
mentioned and the facts to which atten- 
tion has been drawn by the Sessions 
Judge that, while a large number of 
the respectable witnesses attested the 
registered Will, the attesting witnesses of 
the document Ex. P/A are Dwarka Das 
and Ohatru Malik, that none of the 
executors appointed under the registered 
Will was informed of the new Will 
except Teju Malik, and that Moti Ram's 
legal advisers who attested the registered 
Will were not informed of it, nor was the 
presence of any medical man secured to 
certify Moti Ram's fitness to execute a 
Will. Lalso agree with the Sessions Judge 
in finding that the defence evidence does 
not: falsify the approvers statement that 
he was not in Multan when, according to 
the appellants he added his signature to the 
document. Itis to be noted that it has 
been proved by expert evidence that 
the thumb-impression on Ex. P/A and 
in Tola Ram's register are of one and the 
same person. As regards the resem- 
blance between these signatures and Moti 
Ram's signature on the registered Will, 
the expert evidence is that these thumb- 
marks are similar in type and general 
appearance to the signature on the register- 
ed Will; but that he cannot swear to 
their beingof thesame person. It is not 
however, disputed that the signature on the 
document Ex. P/A is Moti Ram’s. The 
appellant’s case is that Moti Ram himself 
put his thumb-mark on the document Ex. 
P/A. Ialso agree with the learned Sessions 
Judge's opinion regarding the evidence 
produced by the defence to prove enmity 
between Hari Das at whose instance the 
accused, were proceeded against and the 
appellants. The alleged ex-communication 
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of Hari Das took place fourteen years 
previously, and there is, in my opinion, no 
eogent ground for bolding that Hari Das 
was inspired by personal enmity in in- 
sisting on the matter being brought to 
light. 

Before considering the evidence against 
each of theaccused individually, it will be 
as well to dispose briefly here of their 
pleas of alibi, for, if these are established 
it is obvious that the evidence of the 
approver will be materially shaken. Doctor 
Gokal Chand Narang has attached import- 
ance to the alibi evidenco of his client Teju 
Malik. This has been described in detail 
by the learned Sessions Judge. Teju 
Malik declared that he noted the numbers 
of the tickets issued to him on the 6th of 
June from Multan to Hardwar, on the 
10th of June from Hardwar to Lahore and 
on the 11th of June from Lahore to Multan; 
but this evidence has been broken down 
by the further examination of the clerk, 
D. W. No. 2, on the 23rd of May, 1927, who 
deposes that the ticket from Hardwar to 
Lahore No. 89385 which Teju Malik declares 
was issued to him was a half ticket. As 
regards this evidence about the ticket 
numbers I agree with the learned Sessions 
Judge's conclusions that the probable ex- 
planation is that Teju Malik somehow or 
other obtained the numbers of tickets sold 
on particular days and used this know- 
ledge to bolster up an alibi. The evi- 
dence of Teju Ram's Pandah at Hardwar 
and the other witnesses who support his 
alibi has been rightly rejected by the 
Sessions Judge for the reasons he gives. 
As regards the pleas of alibi advanced by 
Ram Kishen and Jassu Malik, the ac- 
quitted accused, I find that their evidence 
is not incompatible with the truth of the 
approver's story. 

For all these reasons, I accept the ap- 
prover's evidence as conclusively establish- 
ing that the document Ex. P/A was not 
executed by, or with the authority of, Moti 
Ram but was a fictitious document. 

Itis now to be considered how far the 
approver's story’ implicating the individual 
appellantsis corroborated by other evidence 
connecting them with the forgery. As 
regards Teju Malik, there isno direct corro- 
poration of the approver’s evidence im- 
plicating him. There are, however, the 
facts that he and his family were benefi- 
ciaries along with Kattu Malik, his 
nephew, under the new Will (having re-- 
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ceived nothing under the registered Will), 
Teju Malik personally being specially 
favoured with a bequest of Rs. 5,000 in 
cash. We have his own admissions that 
he was anxious to have the registered Will 
amended in his favour and had elicited 
& promise to this effect from Moti Ram 
during his illness and that he had 
fetched Tola Ram at Moti Ram's instance 
because the scribe of the original Will 
whom Moti Ram first asked him to summon 
could not be found. There is also the 
evidence of Ohela Ram, that Teju Malik 
asked him (witness) to show him the 
original Will, and that he had objected to 
Ohela Ram's taking Moti Ram's papers from 
Moti Ram's baithak to the latter's house 
where they would be safer. He was seen by 
Radho Ram, (P. W. No 19) and Chela Ram, 
(P. W. No. 20) going to Tola Ram's house 
during the period of Moti Ram's illness 
once or twice. Thereis also the evidence 
of Radho Ram that on the morning of the 
day of Moti Ram's death, he saw an 
ink roller, such as is used for taking 
thumb-impressions projecting from Teju 
Malik's pocket when he and Teju Malik 
were sitting besides Moti Ram who was 
asleep. The witness said that he took 
possession of the roller and told Ohela 
Ram about it. Ohela Ram has given evi- 
dence that he wasinformed about it by 
Radho Ram, buthis evidence at the trial 
regarding the time at which, according to 
this information Radho Ram had taken 
possession of the roller, was totally differ- 
ent from the time mentioned in his 
statement before the Committing Magis- 
trate. On being cross-examined on this 
inconsistency he collapsed. In view of the 
fact that the learned Sessions Judge has 
dismissed this story about the roller as a 
clumsy piece of fiction, I attach no im- 
portance to it. Oertainly Teju Malik had 
&mple opportunities for procuring the 
thumb-mark of the paralytic Moti Ram 
upon the document. There is no doubt 
that the evidence of an accused person's 
conduct may be used as corroboration 
of an approver's story. If authority is 
required, it is found in R, v, Feigenbaum 
(1) & judgment of the Court of Oriminal 
Appeal. I have weighed the accepted evi- 
denee with care. Obviously it raises a very 
strong suspicion against Teju. It cannot, 
however, be said that it is inconsistent 


(1) (1919) 1 K. B. 431; 88 L. J. K. B. 551; 120 L, T. 
512; 83 J. P. 128; 14 Or. App. R. 1. 


OMATÀU MAILE V, SMPRROR, 


438 


with hig innocenóe, and it is, in my 
opinion, insufficient as corroborative evi» 
dence necessarily connecting him with the 
crime. I would, therefore, accept Teju 
Malik's appeal and acquit him, ordering - 
the fine, if paid. to be refunded. . 

As regards Tola Ram, the proved cir- 
cumstances afford strong corroboration of 
the approver's story so far as it implicates, 
him. He wrote the deed and kept it in 
his custody from which it was taken by 
surprise and in spite of his effort to destroy 
it. There is also evidence that, after pro- 
ceedings had begun in the DE 
Magistrate's Court, Tola Ram submitte 
a petition on the 21st of October, 1926, to 
the Deputy Commissioner, Multan, statin 
that he would make a full disclosure o 
the true facts and produce evidence to 
prove them if he was given a free pardon. 
His explanation that he did this in con- 
sequence of a message from Malik Hari 
Das may or may not be true, but it does 
not lessen the force of this evidence of 
conduct which alone would raise a power- 
ful presumption that he joined in the act 
for which he and his co-accused were 
being prosecuted. Finding that there is 
independent evidence connecting Tola Ram 
with the acts for which he was tried, I 
accept the approver's statement against 
him throughout. | e 

Ohatru Malik's case is peculiar in that 
there is no direct positive evidence of 
the approver implicating him. All that 
we have fsom the approver about Ohatru 
Malik is that he (the approver) attested the 
document Ex. P/A on. the 9th of June. 
Ohatru Malik's attestation was not then 
upon the document. I may here dispose 
of the point taken by his Counsel, Mr. Moti 
Sagar, that the prosecution have failed to 
prove that the whole attestation entry 
upon the deed alleged to have been made 
by Ohatru Mailk was in fact written by 
him. As already made clear, Ohatru Malik 
has admitted his signature. Mr. Moti Sagar, 
however, contends, ‘firstly, that a convic- 
tion cannot properly be based-upon a mere 
admission of an accused person unless 
there is some evidence produced by the 
prosecution which has to be explained away, 
and, secondly, that Ohatru Malik's admis- 
sion relates only to the signature of his 
own nameand not all the words of the 
entry. 

As regards the first of these two conten- 
tions, it need only be remarked that-the pre- 
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Benca of Ohatru Malik's signature: upon 
the deed as an attesting: witness: is not a: 
matter: of’ mere admission by Chatru Malik, 
but was proved by the evidence of Radho: 
Ram (P. W. No. 19) who had employed him: 
as a broker in his business, and as regards 
the: second, that a glance.at the. writing 
of the attestation clause itself is sufficient 
to- refute it. The words written are “Atar 
Sakhi Chatru Mehra mukh wachni pooj 
Malik Moti Ram Mehra akhar wasiyat ute. 
kite.” The meaning of these words is 
“ Attestation of Chatru Mehra at the: in- 
stance of Malik Moti Ram Mehra, Signature: 
put: upon the. Will.” It will be observed that, 
the name “ Ohatru Mehra `° comes not as 
am isolated signature, but in its proper 
sequence among the other words express- 
ing in the ordinary form the fact of attesta- 
tion. í - 

‘I: find it legally proved that Ohatru' 
Malik wrote the attestation, including his. 
name, upon the document Ex. P/A. This 
fact taken along with the evidence, which. 
I have held to be proof that Moti Ram. 
did not authorise or execute the document 
Rx. P/A establishes with certainty that the 
attestation by Ohatru Malik was untrue, 
inasmuch as the attestation was not’ made 
at the instance of Moti Ram as it pur- 
ported to have been made. 

It remains to be decided whether, the- 
prosecution story having been established 
as regards the facts alleged against Ohatru 
Malik and Tola Ram, these appellants were 
legally punishable upon the eharges on 
which they were tried. 

It is first contended by Oounsel for the 
appellants that, as the document P/A was. 
never completed and remained ineffective 
it could not be said to have been “made” 
within the meaning of s. 464 ofthe Indian 
Penal Code. Reliance is placed on Empress 
v. Raisat Ali (2) a judgment which on this 
point was dissented from in Emperor v. 
Krishtappa Khandappa (3) in which re- 
ference was made by the learned Chief 
Justice of the Bombay High Court to the 
definition of document in s. 29 of the 
Gode. I can see no reason for believing 
that the word ‘makes’ in s. 464 means 
anything other than makes, thatis tosay 
ereates or brings into existence, or that a 
person cannot forgea document which pur- 


(a) 70,358; 4Shome L.R.155; 80.L. R. 572; 3° 
Tah. Deo. (N. 8.) 716. . 572; 3 


` (8) 87 Ind. Gas. 838; 27 Bom: L. R: 599; A. I; R. 1025 ` 
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ports to be 8 Will unless the Will-hasbepn - 
completed by the addition of the date, -I 
find support for my.view inthe judgment. 
of Piggott, J, in Jawahir Thakur v. Em- 
eror (4). The. document P/A undoubted-. 
Íy purports to bea Willexecuted by Moti. 
Ram. Indeed, the accused themselves. de- 
clared that this is what it really was. 
The omission to fill: in the date was due, 
it was asserted, entirely to forgetfulness. 
on the part of Tola Ram. That the Will 
had legal validity without the signature, 
of -witness and thatit-had no such valid-. 
ity: without an- entry ofthe date appear to 
me to be facts entirely beside the point. 
A writing. may purport to be a Will, 
although it turns out to be technically. 
defective, see the judgment: of Oldfield, J., 
in Ramasami Iyer v. Emperor (9). 

On: behalf of Chatru Malik it. is urged. 
by Mr. Moti Sagar that the attesting words 
alleged to: have been written by Ohatru 
Malik were no part of the document which 
was admittedly completed in form except, 
for the date before Ohatru Malik put his 
writing upon itas a& witness. Therefore, 
Ghatru Malik could not have been an 
abettor but was merely an accessory, if he 
was an accessory, after the fact. Having 
regatd to the definition of document in 
the. Code (and this is our only guide in the 
matter) itis tome perfectly clear that in 
this particular case the attestation written 
by Chatru Malik was not only a part of 
the. document purporting to record the 
attested Will of Moti Ram but was in iteelf 
also a document. f 

I find it indubitably established that 
Tola Ram in writing the document P/A 
including the words ‘Malik Moti Ram," 
above what purports to be the thumb- 
impression of Moti Ram, made the docu- 
ment fraudulently with the intention of 
causing it to be believed that it was made 
by. Moti Ram by whom Tola Ram knew it 
was not made. His action fell within the 
definition in cl. (1) of s. 464 of the 
Indian Penal Code and he is punishable 
under g. 467 of the Indian Penal Oode. 

The words and signatures subsequently 
added by Obhatru Malik can have had no 
other purport than to be evidence that 
he attested the Will in Moti Ram's pre- 
sence with theintention of causing it to be 
believed that the attested Will was made 

(4) 34 Ind: Oas. 315; 38'A. 430; 14 A. L J. 643; 17. 


Cr. L. J. 203. - 
(5) 43 Ind. Cas. 593; 41 M. 589; 19 Or. L. J. 177, 
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by the authority of Moti Ram. It havin 
Deen proved that ihe attested Will sg, 


Ot~80 ` 716 follows that Ohatrd Malik 
made & part of the document with the, 
jütention that the document (the attested- 
Will) was made by the authority of Moti 
Ram knowing that it. was not so made. 
There can beno possible doubt of fraudu- 
lent intention in his so attesting a deed 
purporting to be that of the paralytic or 
ead Moti Ram. I consider that he has 


















itil 


n 
terials before him thatno dispute exists which 


would justify him in continuing the proceedings and 
has the effect of destroying the proceedings altoges 
ther. Itis, therefore, competent to the Magistrate on 
making such order to &ward costs tothe opponent 
as against the petitioner. [p. 442, cols. 1 & 2] 

Tarini Charan Chowdhry v. Amulya Ratan Roy 
(8), relied upon 

Narasimha Chariar v. Pillana (1) dissented 


from. 

Manindra Chandra Nandi v, Barada Kanta Chow. 
dhry (2), referred to. 

Crops which have been cutand gathered on the 
threshing floor are not crops or other produce of 
pod illalah moaning of sub-s. (2) ofs. 145 of the 

o [p. 443, col. 1 
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Yn view of the injunction the learned 
Magistrate ordered that the proceedings 
before him be stayed and that the appli- 
cant do pay to the opponents the costs of 
the criminal proceedings. 

The applicant then applied in revision 
to the Sessions Judge, Sukkur, challeng- 
ing the validity of the order for costs, 
and the learned Sessions Judge has re- 
ferred the case to us witha recommenda- 
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strate shall ‘cancel his said order 


and i wit OL = ? OBI te 
be stayed, but, subject to such cancel- 
lation, the order of the Magistrate under 
sub-s. (1) shall be final." 

Now anorder passed by a Magistrate 
permitting the withdrawal of proceedin 
pending under s. 145 or staying suc 
proceedings finally and for ever as oppos- 
ed to staying them for a time, that is 








tion that the same be vacate aving to sav, postponin 2 zi 
been passed without jug 
The learned 
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been rightly convicte 
Indian Penal Code, 

` Viewing the attested Will as one false 
document jointly madeby Tola Ram and 
Obatru Malik, I would set aside the con- 
vietion and sentence under s. 109 of the 
Indian Penal Code in the case of both these 
appellants. 

“1, think that the sentences are excessive 
having regard to the possibility that the 
forgers had no intention of using the docu- 
ment, having left it incomplete for so long, 
and I would, therefore, further accept the 
appeals of Tola Ram and Obatru Malik so 
far as to reduce the sentence passed on 
them to two years’ and one year's rigorous 
imprisonment respectively. 

~ Teju Malik's bail-bond is cancelled. Tola 
Ram and Ohatru Malik will surrender to 
their bonds before the District Magistrate 
and serve out the sentences imposed 
upon them, The fine on Ohatru Malik, if 
paid, will be refunded. 

_ Addison, J.—I agree. 


p LL. Appeals partly accepted. 





SIND JUDICIAL COMMIS- 
- SIONER’S COURT. 
, CRIMINAL RErERENOH No. 14 or 1928. 
i March 26, 1928. 
` Present:—Mr. Rupchand Bilaram, A. J, C. 
! and Mr. De Souza, A. J. C. 

RELUMAL-—APPLIOANT 

versus 

'"PHERUMAL MADANMAL AND ANOTHER 
—OPPONENTS. 
! Criminal Procedure Code (Act V of 1898), sa 145, 
146, 148 (5)—Final order staying proceedings—Magis- 
irate's power to award costs—‘Crops’, meaning of. 
- A final and irrevocable order staying proceedings 
instituted under 8..145, Oriminal Procedure Code, in- 
dicates that the Magistrate has applied his mind to 
the case and has arrived at a conclusion on the 









Criminal Procedure 
. Ramzan Alt v. Janardhan 


Reference made by the See 
Sukkur, dated the llth January, 1928. ` 

Messrs. D. D. Nanavati and C. M. Lobo, 
First Assistant Public Prosecutor, for the 
Orown. 

Mr. Srikishendas H. Lulla, for the Oppo- 
nents. 


JUDGMENT.—The facts giving rise 
to this Reference are somewhat as fol- 
lows :— 

The applicant claims to be a trustee 
of certain agricultural lands which ara 
leased to the opponents. He instituted 
proceedings before the learned City Magis- 
trate of Bhikarpur under s, 145, Orimi- 
nal Procedure Oode, alleging that as the 
opponents had made default in the pay- 
ment of the lease money for a particular 
season, he threatened to dispossessthem 
of ihe land, whereupon they put him in 
possession of its produce to hold the same 
until such time as they were able to pay 
him his dues and that he had been in 
possession of the said producefor over three 
months and was being now forcibly dig- 
possessed by them ofthe same. He asked 
for his possession of the produce being 
maintained if necessary by an order for 
attachment. 

The learned Magistrate assumed jurig- 
diction under s. 145 of the Oode. He order. 
ed a watchman to be placed to guard the 
produce and issued a rule to the oppo- 
nents to show cause why an order under 
cl. 8 of that section should pot be passed 

The opponents put in an appearance 
before him, objected to the entertainment 
of the complaint, by him, and at the same 
time filed a suit for a declaration that 
they were in possession of the land and 
its produce and obtained an interim in- 
junction from the Civil Court prohibitin 
the applicant from interfering with their 
possession pending the suit. : 
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10 Prosecutor who has 

ed in support of the reference has 
argued that s. 148 confers jurisdiction on 
the trial Magistrate to award costs only 
when he passes a decision under s, 145, 
B. 146 ors. 147 and as an order for stay 
of proceedings is not a decision under 
any of those sections, the order for costs 
passed by the learned Magistrate was with- 
out jurisdiction. In support of this view 
he has drawn our attention to the case of 
Narasimha Chariar v. Pillana (1) where 
the trial Magistrate had passed the fol- 
lowing order:— 

“The case is withdrawn by petitioners, 
It is allowed to fall through. Costs will be 
given for the counter-petitioners as the 
withdrawal was made at a very late stage 
of the proceedings.” 

In revision Munro, J., held that as the 
order of withdrawal was not a decision 
under s. 145, no costs could be awarded 
to the opponents, and he accordingly set 
aside the order for costs. The'udgment 
of his Lordship is very brief, and affords 
no indication of thé reasons on which the 
conclusion was arrived at. With all res- 
pect to his Lordship we are unable to 
accept this view. In our opinion an order 
permitting the withdrawal of proceedings, 
and more s0 a final and irrevocable order 
staying procesdings instituted under s. 
145 of the Oode after the Magistrate 
has assumed jurisdiction under that section 
is an order falling within the purview 
of sub-s. (5)of that section, and as such 
a decision under that section within’ the 
meaning of s. 148. Sub section (5) reads 
as follows :— 

“Nothing in this section shall preclude 
any party so required to attend, or any 
other person interested, from showing 
that no such dispute as aforesaid exists 
or has existed; and in such case the 


ie 9 Ind. Oas. 289; 9 M. L, T. 324; 120r. LJ. 






certain time as provided under s, 344 
of the Code, is ipso facto tantamount to . 
the cancellation of the. previous order 
passed under sub-s. (i) ofs. 145 and 
the staying of all further proceedings 
within the meaning of sub-s. (5). As 
such it is a decision by him that no 
such dispute has existed or exists, as to 
give him jurisdiction to continue the 
proceedings. There is nothing in sub-a, 
(5) to prevent a Magistrate in arriving 
at that decision without recording any 
evidence whatsoever; and it is equally 
within his competence to rely upon in- 
formation recorded by him from any source 
whatsoever including that contained in 
a statement made by any party to the 
proceedings—Manindra Chandra Nandi v. 
Barada Kanta Chowdhry (2). Farthermore, 
it cannot for & moment be disputed 
that where a petitioner expresses his 
desire to withdraw the proceedings, it 
is open to the Magistrate to treat such 
expression of desire as an implied admis- 
sion on hie part that no disputes within 
the contemplation of that section either 
existed before or at any rate exist at the 
time when he expresses his desire. Where, 
therefore, a Magistrate has permitted the 
withdrawal of the proceedings, it may 
fairly be assumed that he has acted on 
such implied admission and has decided 
under sub-s. (5)of s. 149 that no disputes 
exist which would give him jurisdiction 
to continue the proceedings, and that 
he is, therefore, competent to award costs, 
This power appears to us to be both 
within the express provisions of the Statute 
and the intention of the Legislature. To 
hold otherwise can only lead to manifest 
jnconvenience and injustice, as it would 
render it possible for an applicant who 
has improperly used the machinery of 
the Oriminal Courts and has abused the 
process of the Oourt to avoid payment 


(2) 300. 112; 6 O, W. N. 417. 
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of the costs of the opponent at the eleventh 
hour when he knows full well that he 
is likely to fail, The same reasoning 
applies with greater vigour to an order 
staying proceedings altogether which as 
said in Tarini Charan Chowdhry v. Amulya 
Ratan Roy (3) has the effect of destroy- 
ing the proceedings altogether. An order 
staying the proceedin indicates that 
the Magistrate has applied his mind to 
the case and has arrived at a conclusion 
on the materials before him that no dis- 
pute exists which would justify him in 
continuing the proceedings. 

Whether an order for costs should be 
made in any particular case or not is an- 
other matter and must necessarily depend 
on the facts of each case 

In the present case it has been vehe- 
mently argued that it was the opponent's 
own act which rendered the criminal 
proceedings infructuous, and that had 
he not obtained an injunction from the 
Civil Court the Magistrate would have 
proceeded with theinquiryon the merits. 
There is a good deal of .force in this 
argument. But the difficulty in the way 
of the applicant is that his complaint 
is one which on the very face of it 
does not fall within the purview of Chap. 
XII. He has not complained of being 
disturbed in his possession of the land 
which he never got but of the posses- 
sion of crops which had been cut and 
gathered on the threshing floor and were, 
therefore, not crops or other produce of 
land within the meaning of subs. (2) 
of s. 145 ; cf. Ramzan Ali v. Janardhan 
Singh (4). It is clear, therefore, that the 
applicant induced the Magistrate to assume 
jurisdiction under Ohap. XII when he 
had no such jurisdiction and if in con- 
sequence of his unlawful act he is now 


made to pay the costs incurred by 
the other side, he has to thank himself 
for it. 


We accordingly decline to interfere 
with the order passed by the learned 
Magistrate, and direct that the papers 
be returned to the learned Sessions Judge. 


P.B. A. Papers returned, 
3) 20 0. 867; 10 Ind Deo. (x. s.) 583. 
i 30 O. 110, 6 O. W. N. 881. 
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LAHORE HIGH COURT. 
ORIMINAL REVISION Patition 
No. 553 oF 1928. 

May 18, 1928. 

Present :—Mr, Justice Jai Lal. 
FEROZE DIN AND OTBE88—ÀOCOCBED-— 
PETITIONEBS 
versus 
EMPEROR—RespPonpDENT. 

Penal Code (Act XLV of 1860), 8. 147, application 
of—Assembly of five or more persons—Acquittal of 
some members of assembly, effect of. 

Where it is found by the Court thatthe number 
of persons who committed an offence under s. 147, 
Penal Code, was five or more, the acquittal of some 
of the accused cannot dispel the application of s. 147 
ofthe Code to the others The essential question in 
such a case is whether the number of persons who took 
part in the crime was five or more than five. The 
identity of the persons who were members thereof 
relates to the determination of the guilt of the in- 
dividual accused. [p. 444, col. 2.] . 

Petition for revision of the order of the 
Additional Sessions Judge, Lyallpur, dated 
the 28th February, 1928, modifying that of 
the Magistrate, First Olass, Lyallpur, dated 
the 21st January, 1928. 

Mr. Abdul Aziz, for the Petitioners. 

Mr. Shambu Lal, forthe Government 
Advocate, for the Respondent. 

JUDGMENT.—The facts of this case 
are peculiar. Six men,including one Fatta, 
were alleged to have abducted Musammat 
Aziz Bibi, wife of Fatta, and criminal 
proceedings unders. 366 of the Indian Penal 
Oode were instituted against them in the 
Court of a Magistrate who issued a warrant 
forthe arrest of the aceused and also of 
Musammat Aziz Bibi, the latter ay a witness 
in the case. SomePolite constables went to 
arrest Musammat Aziz Bibi. In order to 
prevent her from being arrested by the 
Police, she was, however, forcibly carried 
away by Fatta, Jalal Lambardar, Aziz Din, 
Ferozs Din, Idu and Jammun and confined 
in the house of one Malang. These six men 
were followed by 1l others among whom 
were Nabi Bakhsh, Oharag and Shah 
Muhammad. It may be mentioned that 
Nabi Bakhsh and Oharag were also among 
the atcused in the s. 366 casó. The woman 
was finally secured by the Police under 
circumstances which it is not necessary to 
mention here. The six men who abducted 
the woman and confined her in the house of 
Malang on the day when the Police had gone 
to execute the warrant and the 11 who 
followed them were sent up for trial 
under ss. 147 and 342 of the Indian Penal 
Code, and were convicted. ° 


add. 

They all appealed tothe Sessions Jadge 
who held. that-no offence had been com- 
mitted by the ll men mentioned above but 
upheld the convictions of the six, who 
according to his finding had actually 
abducted Musammat Aziz Bibi and confin- 
ed her in the house of Malang. By a 
curious mistake, however, the learned 
Sessions Judge mentioned the names of 
Nabi Bakhsh, Charag and Shah Muham- 
mad as being among the six accused 
concerned with the abduction and confine- 
ment of the woman, As a matter of fact, 
according to the evidence they were among 
the 11 who followed the other six. The 
result was that Jalal, Idu and Jammun, who 
should have been convicted by the Sessiona 
Judge according to his finding, were 
acquitted under the misapprehension that 
they were among the 11 mea; while Nabi 
Bakhsh, Charag and Shah Muhammad, 
who should have been acquitted, have been 
convicted. 

The learned Counsel for the Orown 
admits before me that the Sessions Judge 
bas fallen into an error as to the identity 
ofthe accused. I am not concerned with 
the . correctness or olherwise of the 


order of the learned Judge acquitting the- 


Becused who he found had followed 


the men who actually dragged the woman: 


to. the house of Malang. Under the 


circumstances, I have no option but to’ 
accept the petition of Nabi Bakhsh, Obarag: 


and Sheh Muhammad and setting aside 
their conviction to acquit them. They 
have already been released on bail and will 
be discharged from their bail-bonds. 

With regard to the remaining convicls, 
Fatta died about the time when his appeal 
was heard by the Sessions Judge and Aziz 
Din and feroze Din have presented this 
petition for revision along with the men 
whom I have already acquitted. 

It is contended on their behalf that these 
two petitioners could not be convicted of an 
offence under s. 147, Indian Penal Code, 
because on the acquittal of their com- 
panions in crime whether rightly, or 
wrongly it must be assumed that the 
number of culprits was less than five and, 
therefore, a conviction for being members of 
an unlaw?ul assembly cannot be sustained 
against them, and that with regard to the 
conviction under s. 312, Indian Penal Oode, 

asthe warrant by the Magistrate for the 
boe of Musammat Aziz Bibi has been 
found.to be illegal by the Courts below, 
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Fatta, her husband and, therefore, those; 
who assisted himin the matter, were fully. 
justified in "protecting" the woman from. 
an illegal arrest by the Police. , 

Iam unable to agree with either of these 
two contentions. With. regard to the argu- 
ment that the acquittal of the companions of 
Aziz Din and Feroze Din reduces. the: 
number of culprits to. less than five,, it 
must be remembered that it has been found 
by the Courts below that there were six 
offenders who were members of the assembly 
which was concerned in the abduction and. 
confinement of Musammat Aziz Bibi. 
This finding. is not in any way affected 
by the acquittal of the three accused, 

hey havebsen acquitted in this case 
owing toan error on the part of the learned 
Sessions Judge. By way of analogy, an 
instance may be given of a case where the 
Court finds that more than 5 persons 
were members of an assembly, the common 
object of which was to commit an offence, 
but owing to difficulty of identification or 
some other similar reason the Oourt finds. 
it impossible to maintain the conviction 
against some of them. It does not follow. 
from this. that the assembly ceased to be 
an unlawful assembly. The essential 
question is whether the number of persons 
who took part inthe crime was five or 
more than five in order to determine the 
nature of the assembiy; the identity of the 
persons who were members thereof relates. 
to the determination of the guilt of the. 
individual accused. I,therefore, hold that 
the assembly of the six culprits who. 
abducted Musammat Aziz Bibi and confin- 
ed her in the house of Malang was an 
unlawful assembly in spite of the fact 
that it has not been possible to convict 
more than two members of that assembly 
for an offence under s, 147 of the Indian 
Penal Code. It follows that Aziz Din and 
Firoza Din petitioners have been rightly 
convicted under s. 147, Indian Penal 
Code. 

Now with regard to the conviction under 
g. 342, Indian Penal Code, it must be remem- 
bered, and that is, the statement of Musam- 
mat Aziz Bibi and also the finding ofthe 
Magistrate and of the Sessions Judge that 
the woman was taken away from the house 
in which she was kept against her desire 
to the house of Malang forcibly and against 
her wishes. As a matter of fact, she 
herself was anxious to go with the Police. 
It is not, therefore, that her husband and 
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his companions tried to ‘protect’ the woman 
fromher being abducted orcarried away 
by force by the Police against her own 
wishes. .On the other hand, their object 
‘was to prevent her going out of their posses- 
‘sion which, in its inception, was 
alleged to be forcible. No question: of 
protection of the woman against the illegal 
‘execution ‘of the warrant by the Police, 
therefore, arises in this case; nor does the 
‘question arise of the right of the husband 
‘to protect his wife or to prevent her going 
with a paramour on which so much stress 
was laid by the learned Advocate for the 
petitioners. In this case the gravemen 
of the offence is the force used by the con- 
victa against the person of Musammat Aziz 
Bibi and her confinement against her will; 
itis not the obstruetion to the Police. Ia 
my opinion the petitioners have been right- 
ly convicted under s. 342 of the Indian Pe- 
nal Oode. In view of the high-handed 
mannerin which they have acted in this 
affair I am not prepared to interfere with 
the sentences awarded to them by the learn- 
‘ed Sessions Judge. The petition of Fireze 
Din and Aziz Din is dismissed. ` pi 

R.L, Petition dismissed. _. 





‘ NAGPUR JUDICIAL COMMIS=" 
- SIONER’S COURT. = 
> ORIMINAL Revision .No. 116-B or 1928, > 
s May 29, 1928. : 
- -  Present:—Mr. Kolhatkar, A. J. C. 

— - JAN MOHAMMAD-—APPLIOANT 


i DEN versus 
JIVAN .KHAN AND oragrs—Non- ^ `- 
APPLIOANTS, 
` Criminal Procedure Code (Act V .of.1898), ss. 145, 
.146— Proceedings under s. 145— Magistrate indecisive 
about possession —Procedure—Continuance of attach- 
ment, legality of. : E ] 

When & ae ros rate before whom proceedings 
under s. 145 ofthe Oriminal Procedure Code have 
been initiated is in &n indecisive state of mind as 
‘to which of the two parties to the proceedings was 
in possession, ‘he should record under s, 146 of the 
"Oriminal Procedure Oodea finding in express terms 
to the effect that he is unable to satisfy himself 
as to which of the two parties was in possession 
on-the date of the preliminary order and then 

roceed, in the event of continwance of the appre- 
.hension in regard to breach of peace, to attach the 
property, if it has not been already attached under 
-the second proviso-to cl. (4).of s. 145, Criminal Proce- 
dure Oode. [p 446, col, 1] : 

When a Magistrate attaches in cases of emergency 
the property which is.the subject of dispute, under 
‘the second proviso to ol. (4) of s. 145, Oriminal 
rocedure ,and after receiving all the evidence 

duced by the paríles is unable to satisfy himself 
t " x 


JAN MOHAMMAD VJIVAN KHAN, ^ 445 


as to which ofthe parties was in possession-at the 
date of the preliminary order, it is quite open 
to him to continue the attachment already made 
tilla competent Oourt has determined the rights of 


the parties or the person entitled to possession. [p. 
447, cols. 1 & 2] 


Dashrath v. Tarachand (1), relied on. $ ; 
Reference made by the Sessions Judge; 
East Berar, under s, 438 of the Criminal 
Proeedure Code. 
Mr. R. K. Manohar, forthe Applicant. ^ 
Mr. S. AJ! Ghadge, for the Non- Applicants, 
ORDER.—This case has been report- 
ed by the Sessions Judge of East Berar, 
under s. 438 of the Oriminal Procedure 
Code, with a recommendation that poss 
session of party No. 2, Jan Mohammad, 
should be maintained and the property 
attached by the Magistrate, under the 
second proviso to cl. (4) of s, 145, Cri- 
minal Procedure Oode, should be given 
iu his possession. The learned Sessions 
Judge observes in his report that the 
Magistrate has-held that Jan Mohammad 
was in possession of the property in guess 
tion. On making a reference to the final 
order passed by the Magistrate on 30th 
January, 1928, I find, however, that it 
contains no finding te the effect that 
party No. 2, Jan Mohammad, -has been 
in possession. The material portion of 
the order is contained in paras. Nos 3,4 
and 5, and is to the following effect:— 
Paragraph (3):—"Thus it is not pos- 
sible for the Oourt to proceed with there 
proceedings when the dispute is over 
lands which are not clearly defined." 9 
Paragraph (4):—“For this reason and 
because it is clear from the copy of the 
plaint filed in Oivil Suit No. 530 of 
1927, in the Court of :the.Sub.Judge; 
Second Class, Ellichpur, that Musammat 
Gopika Bai has filed a suit to evict Jan 
Mohammad thereby practically acknowledg- 
ing his possession (though perhaps illegal) 
drop these proceedings.” Macr 
: Paragraph (5):—"The order of attach< 
ment of the property will remain; The 
property will continue to be in the custody: 
and management of this Court through 
the agentsappointed, pending a decision of 
the Oivil Court, Dashrath v. Tarachand (1), 
, The Magistrate has given two reasons 
for dropping the proceedings. Tle second 
reason which is not quite intelligible as 
a reason for dropping proceedings makeg 
8 reference to the admission of Gopikabai 
(1) 89 Ind, Oas 514; 21 N, L, R, 191; 8 N.L, J, 
69; A. I B, 1925 Nag, 397; 20 Or, L, J..1378, D 
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—ihe lessor of party No. 1, Jivankhan 
and Sulemankhanin regard to Jan Moham- 
mad's possession involved by implication 
in her instituting the suit for possession 
&gainst the latter. This reference to the 
suit and to Gopikabai’s implied admission 
seem to have been construed by the learned 
Sessions Judge as amounting to a finding 
of the Magistratein regard to Jan Moham- 
mad's possession at the date of the pre- 
liminary order. I am clearly of opinion 
that the said reference cannot admit of 
bearing such a construction. Nowhere in 
the order i find any finding to the 
effect that party No. 2, Jan Mohammad, 
was in possession of the property in 
question at the date of the preliminary 
order. In absence of such a finding no 
order can be passed in his favour declar- 
ing him to be entitled to possession of 
the properly until evicted therefrom in 
due course Of law, and ordering restora- 
tion of possession to him. In view of 
these reasons, I fad myself unable to accept 
the recommendation of the learned Ses- 
sions Judge, 

Although the learned Magistrate has 
not stated in express terms, it appears 
that he dropped the proceedings because 
he found himself unable to decide which 
of the two parties was in possession at 
the date of the preliminary order, in 
view of the undefined character of the 
area of the land in question, and not 
because he found one of the contending 
parties to be in actual possession at the 
date of the preliminary order. It is the 
state of indecision of his mind which 
seems to have led to the dropping of the 
roceedings. When a Magistrate is inan 
ndecisive state of the mind he should 
record, as required by s. 146, Oriminal 
Procedure Oode, a finding in express terms 
tothe effect that he is unable to satisfy 
himself as to whichof the two parties was 
in possession ofthe subject of dispute, 
at the date of the preliminary order, 
and then proceed, in the event of 
continuance of the apprehension in 
regard to breach of the peace, to attach 
the property if it has not been alread 
attached under the second proviso to aL 
(2 of s. 145, Oriminal Procedure Code. A 
ailure to record an express finding to this 
effect and the consequent disregard of the 
express provisions of ol (1) of s. 146, 
Oriminal Procedure Code, are very much 
$o he deprecated, A failure to record in 
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express terms such a finding of a negative 
character is calculated to involve the order 
of the Magistrate in obscurity, and to expose 
it to the risk of being misunderstood. 

With regard to the reference in para. (4) 
of the order of the Magistrate to the institu- 
tion of a suit for possession by Gopikabai 
against party No. 2, Jan Mohammad, and 
her implied admission of Jan Mohammad's 
possession on the date of the suit, it may be 
observed that no attempt was made by 
party No. 2, Jan Mohammad, who filed the 
copy of the plaint referred to in para. (4) 
to tender formal proof of its having 
been duly signed by the plaintiff No. 1, 
Gopikabai and the plaintiff No. 2, Mohanlal, 
In absence of such a formal proof the copy 
was, strictly speaking, not admissible in - 
evidence. Again as the admission of party 
No. 1's lessor, Gopikabai, evidenced by the 
institution of the suit on 29th October, 
1927, was made nearly six months after 20th 
April, 1927, the date of the lease given by 
Gopikabai to pariy No.1 and proved by 
the evidence of party No. l's witness No. I 
Laxman—such an admiesion of the -lessor 
made sometime after the granting of the 
lease could not be relevant against party 
No. 1, Jivankhan and Sulemankhan,—who 
were not Gopikahabi's representatives-in- 
interest on the date of such admission, in so 
far aa the factum of possession was concern- 
ed, either under s. 21,0r under any other . 
section of the Evidence Act. Such an 
admission, being neither relevant nor 
admissible in evidence, could not, in view 
of the first proviso to s. 165 of the Evidence 
Act, form the basis of a finding in favour of 
Jan Mohammad's possession. 

No oral evidence was adduced on behalf of 
party No. 2, Jan Mohammad, nor did he 
make any endeavour to formally prove the : 
three original documents, viz, the two 
receipts and the diary, produced by him, 
As for the certified copies filed by him 
they appear to have no bearing on the 
factum of actual possession of the property 
in question. There is thus no oral 
nor documentary evidence which could 
agé a declaration in regard to Jan 

ohammad's claim to be maintained in 
possession. The undefined character of the 
area of the land in question, and the 
consequent difficulty experienced in settling 
the exaet location of the said land geem to 
have presented an insuperable obstacle in 
the way of the Magistrate's arriving at 4 
definite conelusion in regard to possession. 


i. yi 
1111. 0. 1928 
In these circumstances there seems no 
good ground for interfering with the order 
of the Magistrate. 
_ As regards the continuance of attachment, 
itis objected to by the learned Pleader of 
party No. 2, Jan Mohammad, on the ground 
that the Magistrate was not competent to 
order it, and that he should have ordered 
delivery of possession of the property to 
party No. 2. I cannot accede to this conten- 
tion as the order for delivery of possession 
to party No. 2 would have necesearily run 
counter to the indecision of the Magistrate 
as to which of the two parties .was in actual 
possession atthe date of the preliminary 
order. To pass such an order would have 
been tantamount to record a finding that 
party No. 2, Jan Mohammad, was in 
possession at the date of the preliminary 
order, As the Magistrate was not prepared 
to record such a finding, he could not order 
delivery of possession to party No. 2, nor 
could he pass such an order in favour of 
either of the two contending parties, the 
question of possession having been left by 
him undecided. Ona perus;l of the provi- 
sions ofss.145 and 146 of the Oriminal 
Procedure Code both of which aim at pre- 
vention of breach of the peace—it will be 
quite clear that the order passed by the Magis- 
trate in regard to the continuance of the 
attachment is perfectly justified under the 
circumstances of the case. Both ss. 145 
and 146, Oriminal Procedure Qode, have 
reference to one and the same proceeding. 
The latter section provides for the final 
stage of the proceedings in cases where the 
Magistrate is unable to arrive at a definite 
conclusion as to which of the parties was in 
actual possession at the date of the pre- 
liminary order, and lays down that in 
auch cases a Magistrate is competent to 
attach the property which is the sub- 
ject of dispute, and to keep ‘it under 
‘attachment until a competent Court has 
. determined the rights of the parties or the 
person entitled to possession. The proviso 
to cl, (1) of the section clearly shows that 
the said clause providing for attachment has 
for its sole object the prevention of breach 
of the peace. The Magistrate is at liberty 
‘to withdraw the attachment as soon as he 
is satisfied that the apprehension in regard 
to breach of the peace ceases to exist. It 
follows, therefore, that when a Magistrate 
attaches in cases of emergency the property 
which is the subject of dispute, under the 
pecond proviso to cl, (4) of s, 145, Criminal 


MOMAMMAD v, ‘@uPBROR. 


4M 
Procedure Code, and after receiving all the 
evidence adduced by the parties is unable 
to satisfy himself as to which of the parties 
was in possession at the date of the pre- 
liminary order, itis quite open to him to 
continue the attachment already made till 
a competent Court has determined the 
rights of the parties or the person entitled 
to possession; vide Dashrath v. Tarachand 
(1). There is no suggestion in the present 
case that the apprehension in regard to 
breach of the peace had ceased to exist 
sometime before the paesing of the order in 
regard to the continuance of attachment. 

For the foregoing reasons I cannot see my 
way to accept the recommendation of the 
learned Sessions Judge. The order of the 
Magistrate is maintained. 

G, B. D. Reference rejected, 


LAHORE HIGH COURT. 
CRIMINAL ATPB:L No. 454 or 1928. 
June 12, 1928. 

Present:—Mr. Justice Coldstream. 
MUHAMMAD AND OTRER8— ACCUSED 

"APPELLANTS 
versus 
EMPEROR— RESPONDENT. 

Evidence Act (I of 1872), s. 114, illus. (b)— 
Corroboration of approver's statement— Production "i 
stolen property from place not m possession of accused, 
whether sufficient corroboration. 

The production of stolen property by an accueed 
person even from a place which is not in his own 
possession may be accepted as material corrobora- 
tion of the evidence of an accomplice who has 
deposed thht the accused joined him in committing - 
the burglary or theft. |p. 448, cols.1 & 2] 

Khushal Singh v. Empergr (1), followed. 

Oriminal appeal from an order of the 
Sessions Judge, Attock at Oampbellpur, 
dated the 26th March, 1928. 

Mr, Sahib Ram Laul, for the Appellants. 

Mr. Dev Raj Sawhny, for the Government 
Advocate, for the Respondent. 

JUDGMENT.—Mohammad an Awan 
of Dho Daddi, and Ahmad and Chiragh 
Awans of Mamal, the appellants, have been 
sentenced by the Sessions Judge of Attock 
to four years’ rigorous imprisonment and 
Rs. 70 fine each on a charge under s. 457, 
Indian Penal Code, for having in company 
with one Ahmed Yar, broken into the house 
of Mian Jan Mohammad, Sub-Inspeotor of 
Police at Lawa, on the night of the 20th 
September, 1927, and having stolen from the 
house a quantity of ornaments, arms, and 
clothes, etc.. of the value of some Ra. 900. 


The evidence in the case was principally 
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‘that of Ahmed Yar who had been given a 
ardon. He described in detail how the 
urglary was planned and carried out and 

how the loot was shared between the four 
burglars. Incorroboration of his evidence 
the prosecution produced evidence proving 
the production by each of the appellants of 
their share of the stolen property and also 
some wajtakkar evidence of no consider- 
able value, 

The three accused declared their inno- 
cerce, denied knowledge of the theft and 
the alleged production by them of the stolen 
property. They did not, however, claim 
the articles said to have been produced by 
them as their own property. They called 
no evidence in defence and the learned 
Sessions Judge, agreeing with the unani- 
mous opinion of the four Assessors, con- 
victed and sentenced theaccused as stated 
at the beginning of this judgment. 

I have been taken through the evidence 
in detail by Mr. S.R. Leul who has also 
argued the appeal exhaustively and I have 
heard what Mr. Dev Raj Sa&whny has to 
say on behalf 
property alleged to have been produced by 
the appellants was the property stolen 
from the complainants by the persons who 
broke into his house on thenight of the 
20th September, 1927, is admitted. The 
arguments addressed to me by Mr. §. R. 
Laul are those which were put forward at 
the trial and they have been dealt with 
adequately by the learned Sessions Judge, 
.with whose conclusions I agreé through- 
out. Theallegation that the appellants 
-have been falsely implicated by the Zaildar 
Ali Khan is not supported by the evidence, 
‘As remarked by the learned Sessions 
Judge, the record does not show that this 
.Zaildar took any prominent part in the 

> investigation. n the other hand 

- there is evidence that Ali Khan, the 

"Lambardar of Nammal, who took part in 

Xheinvesugation was regarded as a pro- 

-tector by at least one of the accused. 

There is no good reason to doubt the truth 

of the evidence proving the production of 

‘their shares of the stolen property by the 

‘appellants and I do not believe that all 

the witnésses who testiled to the matter 

‘conspired falsely to injure the three 

‘accused. The production of stolen pro- 

‘perty by an accused person evenfrom a 

place which is notin his own possession 

-pay be accepted as material corroboration 
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deposed that the accused joined him in 
committing the burglary or theft [see 
Khushal Singh v. Emperor (1)]. The evidence 
proving the possession and production by 
the accused of the stolen property corro- 
borated sufficiently the approver's evidence 
in this case soas to connect each of 
the accused individually with the offence. 

I find that the appellants were rightly 
convicted. Having regard to the nature 
of the offence I see no good reason for 
interfering with thesentences imposed and 
I dismiss the appeal, 

R. L. Appeal dismissed. 
LU aa Cas. 698; A. I, R. 1923 Lah. 335; 25 Or. 





ALLAHABAD HIGH COURT. 
FULL BENCH. - 
ORIMINAL RAVISION No. 147 or 1928. 
July 10, 1928. 
Present:—Mr, Justice Sulaiman, Acting 
Ohief Justice, Mr. Justice Boys, Mr. Justice 
Banerji, Mr. Justice Kendall and ` 
Mr. Justice Weir. 
EMPEROR--APPIACANT 
versus 
BISHAMBHAR—Acovszp—O PosiTB PARTY, 

Criminal Procedure Code (Act V of 1898),8. 100— 
Evidence, quantum of, X 

Where the only evidence against & person was that 
he was seen coming out ofa sugar-oane field at 10 p.m. 
and being challenged ranaway and was caught and 
the place of his arrest was near his residential village: 

Held, that he could not be bound over under s. 
109, Criminal Procedure Code. 

Oriminal Revision by the Local Govern- 
ment from an order of the Additional Seg- 
sions Judge, Moradabad, dated the 10th of 
January, 1928. : 

Mr. U. S. Bajpai, Government Advocate 
for the Crown. 

Mr. Sheo Dehal Singh, for the O pposite Party, 
JUDGMENT OF THE FULL . 
BENOH. 

The only evidence against the accused is 

that he was seen coming out ofa sugar- 


‘cane field at 10 p.m. by two persons who 


challenged him. He tried to run away but 
was caught by them. Itis found that he is 
‘a resident of a village near the place where 


‘he was arrested. 


We areof opinion that on these facts we 


-cannot order him to be bound over under 
‘gs. 109 ofthe Oriminal Procedure Code. 


The Government Revision is accordingly 
dismissed and the accused.is ordered to be 


VM Revision dismissed, , 


CUR 
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LAHORE HIGH COURT. 
ORIMINAL AppaaL No. 435 or 1928. 
June 13, 1928. 

Present :—Justice Sir Alan Broadway, 
Kr.. and Mr. Justice Agha Haidar. 
DES RAJ—ACOUSED—APPBLLANT 


versus 
EMPEROR -— RR:PONDENT, 

Confession—Ezira. judicial confession, value of— 
Confession to Lambardars, etc , weight of. 

It 183 not safe to rely upon confessions made to 
Lambardars, Zaildars and Safedposhes "p. 450, col 1] 

It is unsafe to rely upon an extra judicial confession 
where itis not possible to ascertain the exaot words 
used by the person confessing [ibid ] 

Uriminal appeal irom an order of the 
Sessions Judge, Karnal at Rohtak, dated the 
17th March, 1928. ] 

Messrs, Shamair Chand and Qabul Chand, 
for the Appellant. 

Diwan Ram Lal, Assistant 
Remembrancer, for the Respondent. 


JUDGMENT. 

Broadway, J.— Das Raj, son of Jawa- 
hara, a Jat of Mauza Obiri in the Rohtak 
District, has been convicted of having 
caused thedeath of Musammat Pato and 
her boy, Jaga Ram, aged 5 years, and, 
under s. 302 of the Indian Penal Code, 
has been sentenced to death. He has 
appealed and the case is also before us 
unders. 374, Criminal Procedure Code, for 
confirmation of the death sentence. 

According to the prosecution theappel- 
lant is said to have murdered Musammat 
Pato and her little boy on the 5th of Septem- 
ber, 1927, the motive being pure greed as 
the unfortunate woman was wearing a 
few ornaments and was a total stranger 
to Des Raj. Having murdered the mother 
and child he is supposed to have buried 
them in the field of a relative of his named 
Dharam Ohand. This Dharam Ohand, on 
the evening of the 6th September, 1927, was 
sitting outside his house smoking witha 
man named Nahna when, after the night 
had fallen, he noticed the appellant pass 
in front of his house with a kassi in 
his hand and a basket on his head, Daaram 
Ghand, whois a cousin of the appellant 
aod is a sarbarah Lambardar suspected 
that Des Raj was up to some mischief, 
as he looked on him as a badcharacter. He 
accordingly with Nahna proceeded to follow 
him. Hesaw Des Raj go to his (Dharam 
Ohand's) field and begin digging ina khal 
or watercourse there. Presently they saw 
him dig out of the earth the body of a 
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child and put it ina gunny bag. Upon 
this they approached and seized him. 
They also noticed that there was a larger 
grave which contained the body of a 
grown up person. According to Dharam 
Ohand he and Nahna, his companion, ques- 
tioned Des Raj, who, after some prevarica- 
tion admitted that he had killed the 
woman and the child in order to rob them 
of their jewellery and that he had buried 
the bodies in the field and had come this 
night in order to dig up the corpses and 
place them further away, preferably with- 
in the area ofthe neighbouring village. 
Dharam Ohand fell in with the idea and 
made the suggestion that, in order to make 
things quite certain, it would be as well to 
take the bodies away to a considerable 
distance. Leaving Des Raj and Nabna 
on the spot he returned to the village 
promising to bring a bullock-cart in order 
to dispose of the corpses properly, On 
arriving at the village he collected the 
Lambardars and chaukidara telling them 
that he had some thing of importance to cone 
vey to them, and when they came out of the 
village he told them that Des Raj had 
committed the-double murder, The party 
then went to the field, and, on seeing 
people coming instead of a bullock-cart, 
Des Raj attempted to run away but was 
pursued by Dharam Ohand and Nahna and 
brought back. It is said that, at the ina 
stance of the Lambardars and Safedeposh 
Des Raj admitted his guilt and stated 
that he had got jewellery, some in hia own 
house and some depasited or pawned with 
Kanhaya goldsmith. Dharam Ohand was . 
sent off to make a report and after he 
had gonethe Lambardars took Des Raj to 
the village where he produced from hig 
house certain articles of jewellery which , 
the Lambardars made him replace and . 
closing the door placed a guard on it, - 
He then took them to the shop of Kanhaya 
goldsmith and got him to produce a kasli. 
This hasli was also left with Kanhaya who 
was directed to re-place it in his shop and 
the shop was guarded. Des Raj was then 
taken back to where the corpses wera 
and there kept till the arrivale of tha 
Police. Subsequently the Police recovered 
from his house the articles of jewellery 
that were there and from Kanhaya gold. 
smith the kasli referred to above, ` 

The appellant deniad all knowledge of 
these articles of jewellery and states that 
he knows nothing about them, The huss 
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band and brother-in-law ‘of {the unfortu- 
nate woman have sworn that these orna- 
ments belonged to Musammat Pato. I see 
no reason to doubt the correctness of this 
identification and hold that they have 
been properly identified as the property 
of the murdered woman Musammat Pato. 

Ts is clear that, owing possibly to his 
relationship with the appellant, Dharam 
Ohand has somewhat trimmed his evidence 
in favour of the appellant. Having 
adhered to his statement as made at the 
Police Station, when he made the First 
Information Report, in his cross-examina- 
tion, he boldly admitted that a few 
weeks before he had been assaulted by 
his cousin, the appellant, although that 
assault appears to have led to no com- 
plaint of any kind. He also admits that 
he had been followed to where the bodies 
were discovered by one Ram Chand Khati 
and further that this Ram Ohand Kbati 
had informed him that the bodies were 
there on the morning of the 6th of Septem- 
ber, 1927. Ram Ohand has been produced 
as & witness for the defence and his 
statement has only to be read for it to 
be realised that he isan unmitigated liar. 
The whole story told by him is false 
from beginning to end. Similarly Dharam 
Chand has admitted in his cross-examina- 
tion that the wife of his half-brother 
Surtu for whom he is acting as sarbarah 
Lambardar was suspected of having a liaison 
with the appellant, a statement, that is to 
my mind clearly false. 

There is ample eyidence on the record 
to show that the appellant knew where 
the bodies of these murdered persons 
were, There can be no doubt to my mind 
that he also knew that murderhad been 

_committed. The fact that he removed the 
jewellery which wassubsequently produced 
ppd identified as belonging to the deceased 
woman is also an important piece of 
evidence against him. These pieces of 
evidence, however, do not,in my judg- 
ment, establish his guilt under s. 302 of 
the Indian Penal Code, and as I consider 
that it would not be safe to rely on the 
confessions to the Lambardars, Zaildars 
and Safedposh, his conviction under s 302 
of the Indian Penal Code cannot be 
maintained. On this record it is unsafe 
io rely on the confessions, because as is 
usual in extra judicial confessionsof this 
kind, it is almost impossible to ascertain 
phe exact words used by the person con. 
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fessing. In the present case the Lambardars, 
eic. have frankly admitted that the con- 
fession made to them was made by the 
appellant on their definitely promising 
immunity if he made a clean breast of 
the affair. Whether or not, therefore, the 
confessions are inadmissible in evidence 
[as would appear to be indicated by the 
ecision of a Division Bench of this Court 
in Kutab Aliv. Emperor (1); they are not 
of such a nature as entitled them to any 
weight. At the same time there can be 
no doubt that the appellant has committed 
an offence under s. 201 of the Indian 
Penal Code and as the offence which he 
knew to have been committed was punish- 
able with death, I would alter the con- 
viction from s. 302 to one under s. 201 
of the Indian Penal Code, and sentence 
him to seven years' rigorous imprison- 
ment. I would, therefore, accept the appeal 
to this extent, and sentence of death 
not being confirmed. 

Agha Haidar, J.—I agree. In my 
opinion the evidence on the record is not 
sufficient to establish the offence under 
B. 302, Indian Penal Oode, against the 
appellant. The case appropriately comes 
under s, 201, Indian Penal Code, and I 
agree with the order passed by my learned 
brother. 

R L. Conviction altered. 

(D 18 Ind. Cas. 978; 14 P. R. 1911 Or; 42 P, W. R, 
1811 Or.; 12 Or. L. J. 597, 
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LAHORE HIGH COURT. 
ORIMINAL REVISION PETITION No, 691 or 1928, 


May 25, 1928. 
Present:—Sir Shadi Lal, Krt., Chief Justice. 
Gow HARI SINGH—Pastinionze 
a versus 


JAGTA AND oTBEKS— RESPONDENTS. 
E Criminal Procedure Code (Act V of 1898), ss. 107, 
202, 201 — Application for security for breach of peace 
—Magistrate’s power tosend it for report—'Com- 
plaint, meaning of, 

An application under 6.107, Criminal Procedure 
Code, is not acomplaint within the meaning ofa. 4 
(1) (b), Oriminal Procedure Code. Therefore, such 
an application is not governed by the provisions of 
88. 20z and 203, Criminal Procedure Code,and it is 
not open to the Magistrate to send it toa Zaildar or 
some one else for report. : 

Oase repoited by the District Magistrate, 
Hoshiarpur, with his No. 1218 dated 26th 


March 1928, 
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REPORT.—Hari Singh, the petitioner, 
brought an application against Jagta and 
others under s. 107 of the Code of Uriminal 
Procedure before Bawa Sunder, Singh, 
Magistrate, First lass. The Magistrate 
recorded the statement of Hari Singh and 
then sent the case to the local Zaildar 
for report, apparently under s. 202 of the 
Code of Oriminal Procedure. On receipt 
of the Zaildar's report he held that there 
was no sutlicient ground for proceeding 
under s, 107, and dismissed the applica- 
tion which he referred to asa "complaint" 
under s. 203 of the Code. Hari Singh 
now applies for the revision of this 
order, 

I do not think that the procedure 
preseribed for complaints by ss. 202 and 
203 of the Code of Oriminal Procedure 
can be held.to apply to informations under 
B. 107 ofthe Code, Such informations are not 
apparently complaints within the meaning 
of cl. (h) of aub-s. (1) of 8.4 of the Code, as 
though they may contain an incidental 
&llegation that an offence has been com- 
mitued, such an allegation does not form 
an esseotial part of them. The wording 
of s. 1U7 of the Ovde indicates that a 
Magistrate before whom an information is 
laid may either at onze refuse to proceed 
or, if in his opinion there is sufficient 
ground for proceeding, may act “in the 
manner hereinafter provided, that is to say, 
in acoordanee with the provisions of 
Chap, VIII which includes s. 107. I do not 
think thatit isopen tothe Magistrate to 
refer to a Zaildar or anyone else before 
deciding whether to proceed, and it would 
seem that if he is eatisied that there are 
grounds for proceeding, he is bound to 
act under s, 112. My recollection ie that 
in December last a judgment of the High 
Oourt was published in the press 1n which. 
it was held that cases under s. lu7 could 
not be dealt with under ss. 2U2 and 203 of 
tne Uode, I have, however, been unable 
to ind the judgment, and the only autnor- 
ity on the supject before me is Musa v. 
Mam Kaur (1) Tne partiesto the proceed- 
inge have been heard by me. 

Sayed Mohsin Shah, for the Respondent. 

ORDERH.-—Jections 202 and 2U3 of the 
Oriminal Procedure Oode are applicable 
oniy to complaints and & proceeding under 
B, 107, Oriuunal Procedure Uode, cannot 


(1) 107 Ind. Cas. 003; A. L R. 1928 Lah. 119; 9 Lah 
b dir 29 Qr, L. J. 207; 39 P, Li RaT; 9 À. L Or. 
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be regarded a complaint within the mean- 
ing of cl.(h) of sub-s. (1) of s. 4 of the 
Oode. The trial Magistrate could not, 
therefore, deal with the case under gs, 202 
and 203 of the Code. 

I accordingly quash the proceedings of 
the trial Magistrate and direet him to try 
the case in accordance with law. 

R. L. Proceedings quashed, 





LAHORE HIGH COURT. 
ORIMINAL MISOBLLANHJUS Parition No, 
64 oF 1928, 

June 13, 1928. 

Present :—Mr. Justice Tek Chand. 
HARI KRISHEN DAS, MUNICIPAL 

COMMISSIONER-—AcoUsED— . 

PRriTIONER E 
: versus ee 
EMPEROR tseoucs De. JAN MOHAM 

MAD-—OOMPLAINANT—HRBSPONDBNT, 
Oriminal Procedure Code (Act V of 1898), s. 526—~ 
Transfer of case—Duty of Oourt not to create 
suspicion. 
he trial of a cass should be in an atmosphere 
which does not create even a suspicion that there 
has been or is likely te bean improper interference 
with the course of justice. It isnot merely of some 
importance but is of fundamental importance that 


justice should not only be done but should manifestly 
e Been to be done. bp. 452, col. 2.] 

Sargeant v. Dale (1), R. v. Sussex Justices, Ex parte 
McCarthy (2), R. v. Bases Justices, Ez parte Perkins 
Qu Sardar? Lal v. Emperor (4) and daa Singh v. 

adhu Singh (5), referred to, 


Petition for transfer of the case from 
the Oourt of the Sub-Divisional Magis- 
trate, Firat Olass, Fazilka, to any other 
Oourt of competent jurisdiction, 

Mr. Anant Ram Khosla, for the Peti- 
tioner. 

Messrs. Jamna Das and Nias Moham- 
mad, for the Respondent 

ORDER.—This is an application under- 
s. 524, Oriminal Procedure Code, for trang- 
fer from the Oourt of the Sub Divisional 
Magistrate, Fazilka of a criminal case under 
s. 900, Indian Penal Oode, insututed against 
the petitioner by the respondent, in reg- 
pect of an article headed “Riasat Jalala» 
bad ke halat” printed in & newspaper of 
which the petitioner is said to be the 
printer, publisher and editor. Several 
grounds are urged in the application, 
in respect of which I have heard Counsel 
for the petitioner and forthe Orown and 
the complainant at length and have ey. 
amined the affidavits and the counter. 
affidavit filed beforeme and the remarkg 
of the learned Magistrate t hereon, i 
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It is first urged that the Magistrate 
has been purposely delaying the dis- 
posal of the case, with a view to harass 
the petitioner. But the Magistrate has 
explained that most of the adjournments 
were due to the heavy arrears in his Court, 
and that he had naturally to give pre- 
ference to chalan cases pending before 
him over this case. I accept this explana- 
tion and overrule this contention. 

Next it is contended that the Magis- 
trate had .on one occasion made certain 
objectionable disparaging remarks against 
the petitioner in open Oourt and on 
another occasion offered a chair to the 
complainant while the petitioner and his 
Counsel were standing. Both these allega- 
tions are denied by the complainant and 
the Magistrate and I hold them un- 
proved, 

Stress is next laid on the fact that 
while the Magistrate had been indulgent 
enough to the complainant to exempt 
him from personal appearance in Court 
on ‘certain dates, when on-a later date the 
poutiper was late in coming to Court 

y reason. of having missed the train, 
he ordered the petitioner to furnish bail 
for Rs. 1,000 instead of a personal re- 
cognizance of 'Re. 500. But both thése were 
matters purely within the judicial discre- 
tion of the Magistrate and cannot, in my 
opinion, afford grounds for an apprehen- 
sion in the mind of a reasonable man that 
the Magistrate i8 biased again&t him. I 
do:not consider that the grounds mention- 
ed above individually or collectively are 
sufficient to justify æ transfer. 

There is, however, one matter which 
has ‘emerged from ‘the affidavit and the 
counter-affidavit and which stands on an 
entirely different footing. As pointed out 
above, the article which is the basis of 
the prosecution is headed “Riasat Jalala- 
bad ke halat" and the alleged defamatory 
statement relates to the complainant's 
failure to perform hie duties as the medical 
officer in-chargeof theBtate Hospital. Among 
the principal witnesses for the prosecu- 
tion &re the Manager of the Court of Wards 
and other officers of the Jalalabad (Mamdot) 
Estate.” In these circumstances the Magis- 
trate should have kept himself as much 
sloof from the Estate and its officials 
as possible, It is, however, admitted that 
during his frequent visits to Ferczepore 
he puts up at the Mamdot House and 
pecasionally holds his Qourt there, At 
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one hearing (15th March) he had fixed 
this very case for hearing at the Mamdot 
House. The Magistrate appears to have 
done all this in the ordinary courreof things 
and lam sure, heis not in fact influence 

in any way there against the petitioner, 
But I consider this circumstance sufficient 
to establish aconnection between him and 
the complainant and his supporters which. 
migh* justify a reasonable apprehension 
in the petitioner's mind of partiality to- 
wards the complainant. In my opinion 
this fact brings the case within the rule 
laid down by Lush, J., in the well-known 
ease of Sargeant v. Dale (1) which has 
always been regarded as embodying the 
principles on which the High Courts in 
India deal with applications under a. 526, 
Reference may in this connection be made 
to the following observations of Lord 
Hewart, O. J. in R. v. Sussex Justices, Ex 
parte McCarthy (2): “The trial of a case. 
should be in an atmosphere which does 
not credte even a suspicion that there has 
been or is likely to be an improper inter- 
ference with the courée of justice... 
UR T A long line of caseg 
hows that it is not merely of some im- 
portance but is of fundamental import- 
ance that justicë should not only be 
done but should ménifestly be seen to 
be done.” This bas again been em pha- 
sized in the recent case of, R; v. Essex 
Justicés, Ex parte Perkins (3). See also 


‘the decision of oar High Court in Sat- 


dart Lal v. Emperor (4) and Amar Singh 

v. Sadhu Singh (5). The case mua, thére- 

fore, be transferred to anothér Court, 
Accordingly |I withdraw it from ‘the 


Court ‘of the Sub-Divisional Magistrate, 
Fazilka and’ remit it to the’ District 


Magistrate, Ferozepóre, who will try it 
himself or send it to shothér Magistrate 
at the headquarters having nó connéétion 
of ány kind with thé Mánidot Estate or iis 
officials. . 
‘As thé disposal of thé’case has already 
been delayed for a very long time tke 
eae 2 Q. B.D. 558; 46 L, J. Q. B. 781; 87 L, 


(2) (1924) 1 K. B. 258; 93 L. J. K. B. 199; 180 L. 7T. 
510; 88 J. P. 3; 22 L R. 46; 27 Cox Q. C. 590; 88 
B. J. 253; 40 T. L. R. 

Bord 2 K. B.475; 90 L. J. K B. 530; 137 L. T, 
455; Cox O. 405; 91 J. P. 94; 43 T. L R. 415. 

4) 71 Ind. Cas. 1008; 3 Lah. 443; A. L R. 1923 Leh, 
: b Tad ‘Ose 700 

6 Ind. 709; 6 Lah, 396; 2 Lah. Cas. 28; 
LR 1925 Lah. 901; 26 Or, L, J. 853; 7 Lah, LT 
1 
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trying Magistrate will see that no further 
delay takes place. The petitioner has 
stated before me that he does not want 
ade novo trial, - 


BL Case remitted, 


RANGOON HIGH COURT. 
` © FULL BENOH. 
OsrwINAL Raviston No. 132-B or 1928. 
April 5, 1928. f 
Present:—Sir Gay Ratledge, KT., Ohief 
Justice, Mr. Justice Oarr, Mr. Justice 
Ounliffe and Mr, Justice Das. 
EMPEROR-—PnoszcvToR 


versus 

NGA BA SHREIN-—Aocousgp —Rs8PONDENT. 

Oriminal — trial—Sentence—Previous convictions, 
whether may be taken into account in assessing sen- 
tence—English and Indian practice—Evidenee Act (I 
of 1872), 38.54, 165—Criminal Procedure Code (Act 
ui 1898), s. 221—Penal Code (Act XLV of 1860), 
8 


Previous convictions, not otherwise relevant, may 
be taken into consideration in assessing sentence. [p. 
459, col.1.] 

Per Carr, J.—In England as well as in India 
the law makes a distinction between the question of 
the guilt or innocence and the question, arising 
after conviction, of assessment of the punishment 
which ought to be imposed. On the first 
question the rules of evidence are strictly enforced 
and only matters properly relevant to that question 
can be proved. Evidence of the bad character of 
the accused including evidence of previous con- 
victions is generally inadmissible, though in special 
cases it may be admissible But in assessing 
punishment the Court takes into consideration not 
only the nature and circumstances of the crime 
itself but also matters extraneous to that crime. 
These may be matters concerning the accused him- 
self, such as his character and antecedents, -or 
matters which have no direct relation to him, such 
as the state of crimeinthe country ener or in 
the partioular locality. And in regard to this second 
question the ordinary rules of evidence either do 
not apply or af least are greatly relaxed. [p. 454, col. 
3; p. 455, col. 1] : 

Mr. Tun Byu (Assistant Government 
Advocate), for the Crown. 


Mr. Shunmugum, for the Accused. 


JUDGMENT. 

Qarr, J —In his Criminal Regular 
Trial No. 256 of 1927 the Sixth Additional 
Special Power Magistrate of Pegu convicted 
the respondent, Nga Ba Sein, under s.326 
of the Penal Code of the offence of 
voluntarily causing hurt with a dangerous 
weapon. The respondent had in 1924 been 
convicted of an offence under the same 
sectionfor which he had undergone a sen- 
tenceof three years’ rigorous imprisonment, 
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At the concluston of the trial the Magia! 
trate, following correctly the procedure 
prescribed by this Court and its predecessors 
put this previous conviction to the respond- 
ent, who admitted it, In passing sentence 
the Magistrate expressly took the previous 
conviction into consideration, noting that 
in doing so he was following the decision 
of the Judicial Oommissioner of Lower 
Burma in Queen-Empress v. Nga Pyi Pon 


(Il) and of one Judge of the Ohief Court of 


Lower Burma in Maung Gyi v. Crown (2), 
The sentence passed was one of rigorous 
imprisonment for four years, of which one 
month was to be in solitary confinement. 

Oa appeal the Sessions Judge upheld 
the conviction, but reduced the sentence to 
one of three years’ rigorous imprisonment 
only. Without referring to the decisions 
cited by the Magistrate, of which the first 
was binding on both himself and ‘the 
Magistrate, arid without citing any authority 
for the proposition put forward, he said :— 
"The Magistrate erred entirely in taking 
into consideration the previous: conviction 
in awarding the sentence in this case,.as it 
does not fall either under Ohap.XII or Chap, 
XVII of the Indian Penal Code (s. 75 of the 
Indian Penal Code). " 

The Local Government has applied for 
revision of this judgment of the Nessiong 
Court and asks that it may be set aside and 
that the sentence passed by the Magistrate 
be restored. 

In view of the decisions already mention- 
ed and of other facts which will be stated 
it is surprising that the Sessions Judge 
should have laid down the law so dogma- 
tically. The question raised is, however, 
one of very great importance and by no 
means free from difficulty and it calls for 
full consideration. 

In Lord Halabury's Laws of England, Vol, 
IX, paras. 819 to 822, the principles that 
determine the amount of-punishment are 
dealt with. In para. 819 it is said :— 

" [n all erimes except those for which the 
sentence of death must be pronounced. g 
very’ wide discretion in the matter ‘of 
fixing the degree of punishment is allowed. 
to the Judge who tries the case. ee 

“The policy of the law isas regards most 
crimes to fixa maximam penalty, which ig 
only intended for the worst cases and to 
leave to the discretion of the Judge to 
determine to what extent in a particular 

1) L. B. R, (1893-1900) 93, 

a 17 B. L, R. 898. - 


ába l 
baso the punishment awarded should 
approach. to or recede from the maximum 
limit. The exercise of this discretion is 
a matter nf prudence and not of law . , 


. Again in para. 821 we read :—“ Thus, if a 
crime has been committed which is of a 
kind ealculated to inspire great alarm, as 
manifesting a very mischievous disposition, 
oris specially rife in a particular district or 
throughout thecountry, it may be necessary 
to award avery severe punishment , 


In para. 822:— The Court, in fixing the 
punishment for any particular erime, will 
take into consideration the nature of the 
offence, the circumstances in which it was 
committed, the degree of deliberation 
shown by the offender, the provocation 
which he has received, if the crime is one 
of violence, the antecedents of the prisoner up 
te the time of sentence, his age and character 


In the note to this last paragraph we 
find :—“It is the practice of Oriminal 
Courts before passing sentence to inquire 
into the antecedents of & prisoner and to 
punish habitual offenders more severely 
than those who have not been previously 
convicted or have not committed other 
crimes: R. v. Weaver (3)." The original 
report is not available here for reference. 

In the case of R. v. Campbell (4) the follow- 
ing was laiddown:—‘ Where after aprisoner 
has been convicted, a Police Offieer makes a 
statement to the Judge as to the prisoner's 
antecedents, and the prisoner does not 
ehallenge the accuracy of that statement, 
the Judge is entitled. to take it into 
-consideration on the question of sentence, 
notwithstanding that some parts of the 
statement may be hearsay. If, however, 
the prisoner challenges any part of the 
statement, the" Judge should then inquire 
into it and if he thinks it of sufficient 
importance that it ought to be proved by 
legal evidence he can. if necessary, adjourn 
the case for such proof to be forthcoming; or, 


instead of doing this,hecan disregard the: 


disputed part ofthe statement altogether.” 
In the ‘body of his judgment the Lord 
Chief Justice referred with approval to the 
«practice of allowing such statements to be 
«made by Police-Officers, and also quoted 
.sub-s.5 of s. 10 of the Prevention of 


(3) KR 1 Or. App. Rep. 13. 
i (011) 97 T. L.R. 200; 75 J, P, 216; 55 B. J. 
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Orimes Act, 1908:—" Without prejudicé 
to any right of the accused to tender 
evidence as to his character and repute, 
evidence of character and repute may, if the 
Court thinks fit, be admitted as evidence on 
the question whether the accused is or is 
not leading persistently a dishonest or 
criminal life." 

R. v. Syres (5) was a case in which other 
charges pending against the accused at the 
une of his trial were taken into considers: 
tion. 

In Archbold's Criminel Pleading, Evidence 
ud Practice, 25th Edition, page 219, we 
nd :— 

“Tt is the practice at the Central 
Criminal Court, after verdict, to hear 
evidence of character generally, and of 
previous convictions not included in the 
indictment . . . . . . here & 
prisoner pleads guilty the Judge may, 
before passing sentence, in order to 
form an opinion as to the degree of 
culpability, hear evidence as to the motive 
which induced the prisoner tocommit the 
offence; but where the offence is, by Statute, 
punishable by & more severe punishment, 
if accompanied by circumstances of 
aggravation, such circumstances may be 
taken into account in passing sentence only 
if they have been charged in the indictment 
and been proved to the satisfaction of the 
Jury or admitted by the plea of guilty: 
R. v. Bright (8) 0.5. «© . Where 
previous convictions are taken into con- 
sideration evidence should be given of 
them in the absence of admission by the 
prisoner: R. v. Metcalfe (7).” 

From all this it is apparent that in 
England the law makes a distinction 
between the question of the guilt or 
innocence and the question, arising after 
his conviction, of assessment of the punish- 
ment which ought to be imposed upon 
him. On the frst question the rules of 
evidence are amily enforced and only 
matters properly relevant to that question 
can be proved. Evidence of the bad 
character of the,accused including evidence 
of próvious convictions is generally in- 
admissible, though in special cases it may 
be admissible. But in assessing punish- 
ment the Court takes into consideration 


(5) 0809) 25 T. L. R. 71; 73 J. P. 18. 
816) 9 K. B. 41; 85 L. J. K. B. 1638; 115 L. T, 

488; 80 J. P. 407; 32 T. L-R. 600. - 

(7) (1916) 9 Or. App. Rep. 7, 
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mot only the nature aud circumstances of 
the orlme itself, but also matters extraneous 
to that crime. These may be matters 
concerning the accused himself, such as his 
character and antecedents, or matters which 
have direct relation to him, such as the 
state ofcrime in the country generally or 
in the particular locality. And in regard to 
this second question the ordinary 
rules of evidence either do not apply or at 
least are greatly relaxed. 
The Criminal Law of India springs from 
that of England and although the two 
differ not inconsiderablyin matters of detail 
there are few, if any, differences on import- 
ant matters of principle. The Indian Law 
has adopted the policy of leaving the 
assessment of sentence in the main tothe 
discretion of the Court trying the case. Asin 
England thereare cases in which that disere- 
tion is limited, e.g., es. 302, 303, 397 and 398 
ofthe Penal Code, The principle that the 
revious conviction of the prisoner may 
ustify the passing of an enhanced sentence 
is recognised in 8.73 of the Penal Code 
and in a number of special provisions. The 
Evidence Act, in s. 54, accepts the principle 
that the bad charaoter of the accused is 
ordinarily irrelevant. In cases falling under 
8.75 of the Penal Code a previous convic- 
tion is, of course, relevant, and here s. 221 
of the Oriminal Procedure Code requires 
the particulars of the conviction alleged to 
be set out in the charge. It follows from 
this that there must be evidence of the 
conviction before the charge (or this portion 
of it) is framed. But, in order to ensure 
that the accused shall not be prejudiced, 
on the question of his guilt or innocence, 
by the existence of a previous conviction, 
8. 310 of the Code of Oriminal Procedure 
prescribes that in trials by Jury or with 
rs this portion of the charge shall 
not be dealt with until after the Jury has 
returned its verdict or the Assessors have 
given their opinions on the substantive 
question. That this provision does not 
apply to the other trials is sufficiently ex- 
plained by the fact that under the judicial 
system of this country*the Magistrate or 
Judge is almost necessarily aware of the 
existance of any previous convictions of the 
accused from the outset of the trial. Thus 
there is imposed upon a Magistrate, or a 
Judge trying 8 case without aJ or 
Assessore, the somewhat difficult taak of 
ee from his mind, when considerin 
whethey the guilt of the agoused is proved 
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or not, matters of which ha is fully aware? 
cf. Maung E, Gyi v. Emperor (8). 

In the matter of assessment of sentenca 
the practice of taking into consideration 
circumstances other than the special facta 
of the crime itself seemsto be as fully ess 
tablished in India as in England. That ie 
certainly so in this Province. My own 
practical jadicial experience goes back to 
the year 1894 and since then the Courts 
have habitually taken into consideration 
the character and antecedents of the aceus~ 
ed, including in particular his bad character 
88 indicated by previous convictions, The 
sex and age of the accused have alsa 
been considered, and his state of health, 
bodily or mental. In cases in which tha 
accused, although not of unsound mind 
to such an extent as toentitle him to an 
acquittal on that ground, is shown to be to 
some extent mentally deficient, that fact is 
recognised as a sufficient ground for pasg- 
ing a more lenient sentence than would 
otherwise have been imposed. Facts such 
as the state of crime in the locality or in 
Province generally are also taken into con- 
sideration. 

In some special cases, such as those to 
which the provisions of s. 562 of the Code of 
Oriminal Procedure, or those of the Reform- 
atory Schools Act, might be applied, in- 
quiry is sometimes specially made into tha 
character and antecedents of the accused, 
though this is not as commonly done as 
might be desired, Apart from such special: 
cases it ds not, I think, usual to make such 
inquiry, and it is certainly not in this Pro- 
vince the practice to allow a Police-Officer 
at the conclusion of the trial to detail the 
history of the accused. In this respect our 
practice differs somewhat from the English 
practice. 

The consideration of previous convictions 
not coming unders. 75 of the Penal Code ig 
especially well-established and is standard- 
ized by instructions igsued to subordinate 
Courts by this Court and its predecessors, 
I have been able to trace these instructions 
baek to Circular No. 251 issued by the 
Judicial Oommissioner of Lower Burma on 
the 5th February 1897. I think it unneces- 
sary to try to trace them back any further, 
The Circular related to 8.221 of the Code of 
Criminal Procedure and contained the fol- 
lowing passage:— - 

"Apart from the question whether a pre; 

(8) 81 Ind. Oas. 106 1R. 520; A. L R, 1934 Rang, 91; 
35 Or. L. J, 018. s 
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vious conviction affecta the punishment 
which a Court is competent to award, it is 
the duty ofa Oourt, whenever a previous 
conviction is brought to its notice, to con- 
sider the nature of the conviction, and if it 
is of opinion that it constitutes a proper 
ground for passing a severer sentence than 
the Court would otherwise pass for the 
offence for which the accused is being tried; 
it should take evidence as to the previous 
conviction, and it may enter the previous 
conviction in the charge in order that the 
accused may understand that it will be taken 
into consideration in: passing sentence, 
but the Court should not grefer to s. 75 of 
the Indian Penal Oode or to the Whipping 
Act in the charge unless the Court which ig 
to:try the accused is competent to give en- 
hanced punishment either under s. 75 or 
under the Whipping Act. . 

` “Note.—As a general rule a previous con- 
viction must not be taken into consideration 
when deciding whether the accused has 
committed the offence for which he is be- 
ing tried. The exceptions to this rule are 
laid: down in ss. 14 and 54 of the Evidence 
Act, 1872.” 


This instruction continued in force until 
the Lower Burma Courts Manual was issued, 
under the authority of the Chief Oourt of 
Lower Burma, in 1905, when it was super- 
geded by paras, 160 and 283, The latter 
yeads:— : 

'"In many cases in which the law does not 
prescribe enhanced maximum punishment 
for a second conviction it is nevertheless 
necessary to pass a severe sentence because 
the offender has been previously convicted 
of a similar offence or of some other offence 
indicating moral turpitude. 


“The procedure should be similar to that 
prescribed in s. 310 (b) and (c), Code of Ori- 
minal Procedure, that is to say, when the 
trial isconcluded and the Magistrate con- 
victs the accused at once, or adjourns the 
trial for judgment and has not made up 
his mind to acquit the accused, he should 
proceed to try, the previous conviction. 
Form 80 should be used for this purpose. 

This Form 80 is still in use and was used 
by the Magistrate in the present case. 

Paragraphs 440 to 443 of the same Ma- 
nual dealt with the method of proof of pre- 
vious convictions, with reference to 8.511 
.of the Code of Criminal Procedure. Para- 
graph 442 reads:—'‘Proot of the identity 
of the accuged with the person named ip the 
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certificate or extract is necessary unless the 
previous conviction is admitted.” 

In the second edition of thia Manval, 
issued in 1912, para, 283 was repro- 
duced as para, 241. A new para. 95, 
reproduced approximately the wording 
of Oireular No. 351 of the 5th February, 
1897, The instructions as to proof of pre- 
vious convictions were somewhat elaborated 
and by a correction issued in October, 1912, 
the following was added to para. 424 
(442 of the first edition):— 

“The accused should not be asked in bis 
examination concerning a previous convic- 
tion of which there is no evidence, Without 
proof of the authorised kind of a previous 
conviction the mere admission of an accus- 
.ed person does not justify the use of the 
conviction to affect the punishment tobe in- 
flicted [Queen- Empress v. Nga Po Thet (9) T 

In the Burma Courts Manual, issued by 
this Court, the instructions are reproduced 
in paras. 374, 395, €05. 606 and 607 to 
609. Some modification has been necerrar 
to bring them into line with s. 221 (7) of the 
Code of Criminal Procedure, as amended in 
1923, but otherwise they have not been 
materially changed. 

All this suffices to show that the practice 
of taking previous convictions into con- 
sideration when assessing sentence has been 
established in this Province for at least 
thirty years past, and that it has been de- 
finitely recognised and regulated by the 
Supreme Court of the Province, 

Before dealing with judicial decisions on 
the question I note that as originally en- 
acteds. 54 of the Evidence Act reads as 
follows :— 

“Tn criminal proceedings, the fact that 
the accused person has been previously con- 
victed of any offence is relevant: but the 
fact that he has a bad character is irrele- 
vant, unless evidence has been given that 
he has a good character, in which case it 
becomes relevant." 

This &ection came under the considera- 
tion of a Full Bench of five Judges of the 
Oalcutta High Court in Queen- Empress. v. 
Kartick Chander Das (10) and its first 
clause was verv strongly condemned. As a 
consequence of thia decision the section wag 
amended by Act IIT of 1891, which gave it 
its present form. At the same time Ex- 
planation 2 was added tos. 14 of the Evi- 
dence Act. 


f) 1 L. B. R. 8. 
10) 14 O. 721; 7 Ind. Doo. (x. 6.) 478, 
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In Nga Ok Gyi v. Queen-Empress (11) the 
Judicial Commissioner of Lower Burma 
held that s. 54 (in.itsoriginal form) did not 
allow the Court to take a previous convic- 
tion into consideration for the purpose of 
enhancing the sentence it is about to pass 
without reference to s. 75 of the Penal 
Code, He said: “Section 54, Act I of 
1872, has no bearing whatever upon the 
question of the relevancy of a previous con- 
viction after an accused has been convicted 
of the offence with which he has been 
charged, and for the purpose of enhancing 
the sentence to be passed onhim. It refers 
solely to the relevancy of a previous con- 
‘viction as evidence to prove that the ac- 
cused is guilty and should be convicted of 
the particular offence with which he is 
being charged.” 

The dictum seems to me at least question- 
able, and I have some difficulty in under- 
Standing exactly what the learned Judge 
meant. A possible explanation is that he 
took the view that the consideration of a 
previous conviction for the purpose of as- 
sessing sentence after vonviotion was not 
n. the scope of the Evidence Act at 

He said :—"“ I think the sentences passed 
by the District Magistrate are unnecessarily 
severe, There was only one previous con- 


viotion against the accused . .,... 
Had there been no previous conviction a 
proper sentence to pass , . . 


would have been two years’ rigorous im- 
prisonment. I think if, in cousideration of 
the single previous conviction,the accused is 
seatenced to three years’ rigorous im prison- 
ment . . . . . that is quite sufficient 
for theends of justice," 

À more important case i8 Queen-Empress 
v. Nga Tha Dun (19) before the Special 
Oourt on a reference by the Judicial Oom- 
missioner. The reference was made in con- 
sequence of theamendment ofa. 54 of the 
Evidence Act by Act III of 1891 and was:— 
“ Whether evidence of previous convictions 
other tban of the kind referred to in s. 75, 
laJdiau Penal Code, can be received after 
conviction for the purpose of justifying a 
heavier sentence than otherwise would have 
been passed.” 

The Recorder in a very brief judgment 
answered the question in the affirmative. 
The Judicial Commissioner agreed, but 
dealt with the question much more fully. 


. (11) L B. R. (1872-92) 449. 
(i3 L. B. R. 1879-03) 574. 
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The whole of his judgment is pertinent and 
may be read with advantage, but I do not 
think it need be reproduced here. His 
principal difficulty had arisen from s. 5. of 
the Evidence Act, which by its terms would 
seem to apply to the whole course of a 
judicial proceeding up to its conclusion 
with the passing of sentence. Allowing 
force to the maxim “ optima legis interpres 
est consuetudo "—which may be expanded 
and paraphrased as “The best guide to the 
interpretation of the law ia a firmly estab- 
lished practice "—he was finally satisfied 
thats.5 was not “ applicable towards de- 
termining the kind of information which a 
Judge is at liberty to use when deciding 
the extent of a sentence,” 

" The next case is Queen-Empress v. Nga 
Pyi Pon (l1) which is usually referred to as 
the leading Burma case on the question, 
but which seems to me much less important 
and valuable than Nga Tha Dun's case (19). 
The decision was to the same effect, 


More important is Nga Po Thaung v. 
Queen-Empress (13) in which the Judicial 
Commissioner expressly held that for the 
purpose of assessing sentence evidence of 
bad character is admissible. He said:— 
* Upon conviction the Court has to deter- 
mine what punishment to award and to do 
this should take into consideration not only 
the nature and gravity of the offence com» 
mitted, but also the character of the ac- 
cused. The bad character of the accused 
then becomes a fact in issue. It is obvious 
that if a person has been convicted of the 
same offence or ofa similar offences heavier 
punishment is required ° than upon a first 
conviction for the previous punishment hag 
failed to have a deterrenteffect , MAA 
But when the previous conviction is not of 
such a character as to affect the punish- 
ment which the Oourt is competent to award, 
still evidence of any previous conviction 
for a similar offence must necessarily be - 
allowed, for it cannot be the intention of 
the Legislature that there should be no 
difference between the punishment awarded 
to a first offender and to one who may have 
gained the reputation of being an incor- 
rigible offender. And again: “ It eannot, 
however, have been the intention of the 
Legislature that a previous conviction 
should oniy be proved as affecting the 
punishment when it also affects the com- 
petency of the Oourt. It follows that the 


(13) L. B. R. (1893-1900) 352, : 


"M 


egialature must intend that the bad charact- 
n i. an accused, as evidenced by à pre- 
vious conviction should always be a fact in 
issue after conviction, but under s, 54 of the 
Evidence Act I think such bad character 
oan only be regarded as a fact in issue be- 
cause generally bad character becomes a 

tin issue.” 
fa think that the learned Judicial Com- 
migsioner laid undue stress upon the simi- 
larity between the offence of which the 
accused is convicted and the offence of which 
he has previously been convicted. Since in 
assessing sentence we accept a previous 
conviction as evidence of bad character a 
previous conviction of any offence the -com- 
mission of which implies the bad charact- 
er of the person committing is relevant 
he issue. 

iiem in the series of Lower Burma 
Rulings, we have some decisions to the 
game effect and none, so far as I know or can 
trace, to the contrary. These are of less 
importance than those already dealt with 
because they deal with & principle accepted 
as established, and Ido not think it neces- 
sary to discuss them in detail. 

Turning to other Provinces we have the 
Calcutta cases of Queen v. Shiboo Mundle 
(14) and Roshun Doosadh v. Empress (15) 
the Madras case of In re Ramanjulu Naik 
(16) and the Bombay cases of Emperor v. 
Pavid Narsu (17) and Ismail Alibhai v. 
Emperor (18) all of which recognise the 
principle that previous convictiqns not other- 
wise relevent may be taken into consideration 
dn assessing sentenge. I have no doubt that 
more could be found to the same effect. I 
have not found any decision to the contrary 
nor has any such been cited. 

Of thecases named above only that of 
Ismail Alibhat v. Emperor (18), seems to 
call for further discussion. Both Jud eg 
of the Benoh agreed that the conviction 
could be considered, butfor different reasons. 

Mr. Justice Heaton said :—“ The chief 
question argued is this : Isa previous con- 
viction one of the matters which a Court is 

ermitted to consider in imposing sentence? 
The imposing of sentence is, within the 
wide limits allowed by the law, a matter of 
discretion; it is nota matter of proof. That 
is, itise matter within the sphere, not of 

us 3 uS eL, R. 319; 2 Ind. Dec, (N. s.) 1097. 

16) 2 Weir 264. 

. R. 548; 1 Or. L. J. 607. 
m MAN Ud. 995; 39 B, 320; 16 Bom, L, R, 934; 


16 Or, L. J. 83. 
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evidence, but of penology. Section 54 

the Evidence Act isa part of the Law o 
Evidence, not a part of tha Penal Law. It 
regulates what is relevant for the purpese 
of proof at the enquiry or trial, not what is 
relevant for the purpose of deciding whe» 
ther along or a short sentence should be 
imposed. Its purpose is quite plain; ordi- 
narily evidence of bad character, including 
& previous conviction, is irrelevant to help 
to establish an accused person's guilt. But 
the Law of Evidence does not define or 
profess to define those matters which a 
Court should consider in using its discretion 
in passing sentence. What these matters 
are to be is largely left to practice and to 
the common sense and knowledge of the 
world of the Court. Where they are definite- 
lyiindieated, this is donein the Penal Code 
and the Law of Criminal Procedure, the 
Whipping Act and so forth; most!em- 
phatically not in the Law of Evidence. 
One might as reasonably, I think, look ta 
the Law of Evidence for information as to 
the maximum sentence to be imposed . . 
. . Of course the previous conviction, 
if it isto be taken into account, must be 
proved to the satisfaction of the Oourt, and 


in the matter of proving it, it may bethat -. 


the provisions of the Evidence Act apply, 
I do not wish to express any opinion on that 
point.” i 
Mr. Justice Shah was of `a different opin- 
ion. He said:—“I think that under s. 
165 of the Indian Evidence Act the judg- 
ment must be based upon facts declared by 
the Act to be relevant and duly proved. 
Under the Oriminal Precedure Code the 
udgment or the particulars to be recorded 
y a Presidency Magistrate would include 
the punishment to which the accused is sent- 
enced. Itis clear that the sentence must 
be based upon facts which are relevant 
under the Indian Evidence Act." He then 
drew a distinotion between a previous con- 
viction and evidence of bad character and 
gaid;—'' Though the fact of bad character is 
irrelevant except as provided in the section 
(54) itself, it does not follow that a previous 
convictionis similarly irrelevant.” Finally 
he said that the previous conviction would 
certainly be relevant to the question whe- 
ther s. 562 of the Code of Criminal Proce- 
dure should be applied and that it seemed 
to him to be otherwise relevant on the 
question of punishment, . 
I have quoted from thislast case at some 
length because in my view the judgment 
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of Mr. Juatice Heaton gives the most satis- 
factory solution of the problem that is to 
be found. In my mind the diffleulty of the 
question, if the Evidence Act applies at all, 
arises from the provisions of s. 2 (1), the 
definition of “ evidence " in s. 3,8. 5, 8. 54, 
and the first proviso tos. 165, And on the 
terms of those provisions I should find it 
yery difficult indeed to hold that a previous 
conviction not otherwise relevant in the 
oase could become relevant for the sole 
urpose of assessing punishment. But if 
he Evidence Act does not apply the whole 
difficulty vanishes. In the Oriminal Pro- 
cedure Code, s, 221 (7), asamended in 1923, 
perhaps suggeats, though not very strongly, 
that convictions other than those falling 
under that sub section may not be proved 
for the purpose of assessing sentence. On 
the other hand,s, 562 suggests more strongly 
that the previous character of an accused 
péreon—and, therefore, any previous convic- 
tions—can rightly be taken into account 
in assessing sentence. Iknowof no other 
provision which has any bearing on the 
problem. 3 

In my opinion the view so lucidly ex- 
pounded by Mr. Justice Heaton is the 
correct view of the matter, and fully justi- 
fies the very firmly established practice 
which has persisted in this Province for at 
least thelast thirty years, and which has 
been affirmed by numerous deeisions of the 
highest Courts in this Province as well as 
by the High Oourta of the three major Pro- 
vinces in India. : 

In thecase before us the evidence proves 
beyond doubt that the respondent made 
ao unprovoked attack on the com- 
plainant and cut him twice with a da, 
One wound on the head amounted to 
grievous hurt. Even without the previous 
conviction I should not be inclined to call 
the original sentence excessive. Taking 
that conviction into account I am strongly 
of the opinion that the original sentence 
should be restored. 

I would, therefore, allow this application, 
set aside the sentence passed by the Ses- 
sions Judgeand restore that passed by the 
trying Magistrate, 

- Rutledge, C. J.—I have halthe pri- 


-vilege of reading the judgment of Mr. 


Justice Carr, with which I am in full agree- 
ment and have nothing to add. 

Cunliffe, J.—I concur. 

Das, J.—I concur. 

5, NA Application allowed, 
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SIND JUDICIAL COMMIS- 
SIONER'S COURT. 
OziMtiNAL APPRAL No. 237 oF 1927. 
March 29, 1828. 

Present: —Mr. DeSouza, A. J C, and Mr. 
Rupchand Bilaram, A. J. O. 

WALI MAHOMED alias ALLAHWARAYO 
—AcousED— APPBLLANT 
versus 
EMPEROR— RESPONDENT. 

Penal Code (Act XLV of 1860), a. 442—'' Building," 
meaning of. 

A “building” includes a structure whether covered or 
m ER] made of any materials whatsoever. [p. 460, 
er court-yard attached to the living rooms walled in 
on all sides and provided witha door leading to the 
street is a "building" within the meaning of s. 442 of 
the Penal Oode. [p. 461, col. 1.] 

Shera v. Empress (2), Ismail v. Emperor (3), Queen 
v, Dullee (4)a&nd Niamat v, Emperor (5), relied 


Kohmi v. Emperor (8) and Sunder v. Emperor 
distinguished. 


Oriminal appeal from Jail against the 
judgment ofthe Sessions Judge, Sukkur, 
dated the 21st November, 1927. 

Mr. C. M. Lobo, First Assistant Public Pro- 
secutor, for the Orown, : 

JUDGMEN T.—The facts of this cage 
are simple andhave been proved beyond 
doubt. 

It appears that the complainant was 
aroused by a sound in his court-yard and on 
going out found the accused there. There- 
upon the accused threw at him an iron 
bar which struck the complainant on the 
right side under his arm pit. In spite 
of ithe grappled with the accused and 
after & struggle over-powered him. Two 
of the tenants who lived in the same part 
of the building came up on his cries and 
helped him to tie up the accused who was 
thereafter handed over to the Police. 

On these facts the accused has been con- 
victed and sentenced to ten years’ rigorous 
imprisonment under s. 458, Indian Penal 
Code, as he had certain previous con- 
victions. A 

The accused has appealed to us from Jail 
and his appeal has been admitted for 
consideration of the following two points :— 

(1) Whether the court-yard was a build- 
ing within the definition of s. 442, Indian 
Penal Code, and 

(2) Whether there was preparation by 
him, to cause hurt within the meaning of 
8.458. Indian Penal Code, when he com- 
mitted house breaking ? 


upon. 
Sucha Singh v. Empress (0), Emperor v. Ramzan ay 
(8), 
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Now s. 449 defines house-treapasa as orimi- 
nal trespass in any building, tent, or vessel 
used: 

(a) as a human dwelling, or 

(b) as & place of worship, or 

(c) as a place for the custody of property, 

The expression “building” is used in 
several other sections of the Code, e. g.,8. 
288 negligence in pulling down or repairing 
& building,s. 380 theftin a building aud 
8. 436 mischief intending to cause destruc- 
tion of a building. — 

“But it hasnot been defined any where 
in-the Code and has been the subject of 
divergent judicial decisions, 

A few ofthe decided cases appear to 
have proceeded on theassumption that “a 
building” must necessarily be an enclosure 
made of bricks or stones and covered 
over by a roof. That was the definition given 
by Lord Esher, M. R., in Moir v. Williams 
(1)in & civil suit where the question before 
the Court was whether the plaintiff in 
that case was entitled to one fee or to 
separate fees for supervising a building 
consisting of separate chambers, and the 
answer to that question depended on whe- 
ther or not each of those separate chambers 
wasa separate building within the mean- 
ing of the Metropolitan Building Act, 
1855. i 

The expression “Building” has received 
a much more comprehensive meaning in 
Statutes both English and Indian relating 
to the powers and duties of public and 
local bodies such as the Municipalities and 
is said to include a structure whether 
covered or not and made of any materials 
whatsoever, 

A bare reading of the different sections 
of the Code makes it abundantly clear 
that this expression has been used in the 
Oode in its more comprehensive sense, 

In 6, 288, Indian Penal Code, a building 
would include a bare wall negligently 
pulled down. 

In as. 380 and 442, Indian Penal Code, a 
building, a tentand a vessel have all 
been put on the same level, If an offence 
committed in or with respect to a tent 
made of unsubstantial and inflamable 
materiał and that committed on the deck 
of a vessel though open to the sky require 


a severe punishment, there is no reason why ` 


a similar offence committed ina building 
which is made of matting or is open to 


0) 1892) 1 Q. B. 964; 61 L.J. M. O. 33; 66 L. T. 
315; 40 W, R. 69; 56 J. P. 197. 
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the sky should not receive the same punishs 
ment. ` 
The limitations whioh appear to have 

been imposed by the Legislature on build» 
ings reférred to in ss. 380 and 442 ars 
not as to the nature of their structures or 
the materials of which they are made but 
to the useto which such structures are 
intended to be put. Whether any parti- 
cular structure or any part of it was in- 
tended asa human dwelling or as a place 
of worship or for custody of property must 
necessarily depend on the facts of each 
case, 

‚Viewed from this light several of the 
divergent rulings are easily reconcilable, 


A small court-yard consisting ofa walled 
enclosure with four kothis or chambers 
opening into it and an outer gate leading 
into a side street as in Shera v. Empress 
(2) or an unroofed ‘warah’ adjoining the 
living room of the complainant as in Ismail 
v. Emperor (3) were pre eminently intend- 
ed as part of a human dwelling or for 
custody of household property and were 
rightly held to come within the sections, 

Similarly a cattle yard enclosed by walls 
on all four sides witha gap in the wall 
which has been caused by a disrepair and 
was stopped by thorn brushesasin Queen 
v. Dullee (4) ora warah or a cattle shed 
surrounded by walls as in Niamat v. 
Emperor (5) were constructions pre-emi- 
nently intended for custody of property. 
On the other hand, a cattle enclosure made 
of thorn hedgeson all aides as in Sucha 
Singh v. Emperor (6) or in Emperor v. 
Ramzan (7) or a cattle enclosure not 
attached to any house, but made of one 
single wall on one side and of thorn hedges . 
on the remaining three sides as in Kohmi 
v. Emperor (8) or a court-yard partly sur- 
rounded by a mud walland partly open 
with no door or gate-way, separating it 
from the street asin Sunder v. Emperor (9) 
are all cases where it may fairly be 


(3) 35 P. R. 1879 Or. 
(3) 91 Ind. Oas. 70; 6 Lah. 463; A. L R. 1926 Lah, 
98; 27 Cr. L. J. 38. 

9 6 N. W. P. R. 407. : 
5) 86 Ind. Cas. 337; A. I. R. 1925 Lah. 117; 6 Leh, 
L. J. 385; 26 Or. L. J. 753. - 

(9 57 P. R. 1887 Or. 
7) 28 P. R. 1905 Or; 118 P. L. R. 1905; 2 Or. O.J, 


20. 
(8) 26 Ind. Cas. 305; 24 P, R 1914 Or; 16 Or. L.J. 1:— 

208 P.L R. 1915. pene: 
(9) 49 Ind. Cas. 864; 20 Or. L. J. ` 240; 11 P. W.R, 

1919 Cr.; 56 P. L. R. 1919, PAE j 
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presumed that suchsemi-enclosed places were 
not intended to be used as human dwell- 
ing or as places for custody of property. 

In the present case the ‘court-yard 
scaled over by the accused was attached 
to the living rooms walled in on all sides 
and was provided by a door leading to the 
street which was secured and there can 
be no doubt that it came within the pur- 
view of the section. 

With regard to the second point, it would 
py that the proper section to be ap- 
plied to the circumstances of this case 
was 8, 457, Indian Penal Oode, as the 
iron bar with which the accused hit the 
complainant was evidently brought in by 
the accused for the purpose of house- 
breaking and not for the purpose of causing 
hurt in the course of his depredations. It 
is, however, immaterial whether the accused 
is convicted under s. 457 ors, 458, Indian 
Penal Code, as it would have made no 
difference in the sentence which has been 
awarded to him, Itis, therefore, not neces- 

, Bary that the charge should be amended, 

For these reasons, we confirm the con- 
viction and sentence and dismiss this 
appeal, 


P. B, A. Appeal dismissed, 


` LAHORE HIGH COURT, 
URIMINAL Revision Casu No. 1993 or 1027. 

April 30, 1928. 

Present:—Mr. Justice Tek Chand, 

DIN MUHAMMAD —Acouv8ED 
—PuTITIONER 
versus 
EMPEROR-— RESPONDENT. 

Penal Code (Act XLV of 1860), 8. 188—Refusal by 
crowd to disperse—Uffence—Criminal Procedure Code 
(Act V of 1898) s. 476, application of, to offence 
under s. 188, Penal Code—summary trial—Record of 
Magistrate, contents of. 

To attract the application of s. 188, Penal Code, it 
is not enough to- find that the accused, while one of 
& crowd, refused to disperse when ordered to do so 
under s.144, Criminal Procedure Oode, but it must 
also be found that the disobedience of the crowd of 
which the accused constituted amember tended to 
€ause danger to human life, health or safety or caused 
or tended to cause à riot or an affray. |p. 463, col. 
2 


Ram Gopal Daw v. Emperor (1) and  Paramasiva 
Moopan v. 1«mperor (2), referred to. 

Section 476, Oriminal Procedure Oode, does not 
gpply to an-offence under s. 188, Penal Code, [ibid.] 
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The facts found by a Magistrate in a summary 
trial must clearly show that the offence had been’ 
committed and the record, however meagre, ought 
to be sufficient to establish the necessary ingredients 
of the offence of which the accused has been found 
guilty. [p. «62, col. 1] 

Mehtab v. Empress (3) and Sher Singh v. Empress 
(4), followed. 


Oase reported by the Sessions Judge, 
Lahore, with his No. 


1738 o£ 3Uth November, 
192/. 


REPORT.—The petitioner Din Muham- 
mad of Lanore was at a summary trial 
convicted under s. 188, Indian Penal Oocde, 
and sentenced to a fine of Rs. 10 for alleged. 
disobedience of an order passed by we 
Additional District Magistrate, Lahore on 
tne 4th May,1927 under s. 144 of the Uode of 
Oriminal Procedure prohibiting more than 
four persons from collecting at any one 
publie placein Lahore. On the Ist J une, 
the said Additional District Magistrate after 
referring to the order passed by him on the 
áth May wrote as follows:— 

"Now I find thata crowd of more thai- 
four persons collected on the 1st June, 1927 ; 
in the Court's compound and accused (Din 
Muhammad) was one of the crowd, Ashe 
has wilingly transgressed the order men-' 
tioned above,Itaking action under s. 416, 
Oriminal Procedure Code, order that the 
said accused be tried: under s. 188, Indian 
Penal Oode for disobeying my lawful order 
of the 4th May, 1927. 

“Forwarded to the District Magistrate for - 
necessary action according to law." 

Below this there is an order making over 
the case to Mr. Phailbus,for disposal, 

Accused was accordingly placed before 
Mr, Pnailbus on the same date and the 
record of his proceedings ın the summary 
trial after recording the plea.of the accused 
as not guilty gives the statement of one 
Lala Ishar Das to the effect that hefound a 
a large crowd of men collected near the lock 
up. He told them to disperse. The crowd 
moved on but collected again and he had 
them all arrested. 

Ine order of the Magistrate ‘following on 
this is Din Muhammad was orderea to 
disperse when he wasina crowd, He did 
not do 80. Guilty. Fined Rs, 10, . 

GROUNDS.—In the first 
offence under s, 188, Indian Penal 
Code is non-cognizable and there was 
no justification for the arrest of the 
accused-petitioner unless he refused to 
give hia name or residence or gave a name 
or residence which the Police Officer bad 


place an 


469 
reasons to believe to be false, 
Code of Oriminal Procedure). 

In the second place there should have 
been a complaint in writing by the Addi- 
tional District Magistrate as required by 
cl. (a), sub-s. (1), s. 193 of the said Code. 
Proceedings can only be taken under s, 476 
of the Oode when it is considered expedient 
that an inquiry should be made into any 
offence referred to in cls (b) and (c) of a. 195, 
Bub-s. (1). The proceedings of the Additional 
District Magistrate ofthe lst June, 1927, 
were, therefore, not in accordance with law 
and neither were those of the Magistrate 
who convieted the petitioner as there was 
strictly speaking, no complaint in writing 
before him. 

The above two points may, however, be 
treated as mere irregularities, not affecting 
the merits of, or vitiating, the trial in any 
way, but, in my opinion, the elements of an 
offence under s. 188 have not been es- 
tablished against the aceused-petitioner. All 
the evidence, there is in the case, is the 
collection of a large crowd of men near the 
lock up. This crowd when ordered to 
disperse moved on but collected again, 
thereupon the Police Officer had them all 
arrested. His evidence coes not show 
definitely that the petitioner-accused was 
one of that crowd. Thisis only gathered 
from the order ofthe Additional District 
Magistrate referred to above, 

Further there is no allegation, let alone 
evidence, that the disobedience of the crowd 
of which the petitioner-accused* constituted 
a member, tended to cause danger to human 
life, health or safety or caused or tended to 
causo a riot or anaffray. It isonly when 
any of these causes or tendencies result 
from the disobedience of the lawful order 
‘that an offence can be said to have been 
established unders. 188, Indian Penal Oode. 
According to the Magistrate the petitioner- 
accused while one of acrowd refused to 
disperse when ordered to do so. I really do 
not see how this constitutes an offence under 
B. 188, as being a disobedience of the order 
referred to by the. Additional District 
Magistrate. 

For, the above reasons,1 am of opinion, 
that the petitioner has been unjustly 
convicted and punished and I recommend 
to the Hon'ble High Oourt that his convic- 
tion and sentence be set aside andthe fine 
paid by him be refunded, 

I might note that notice was issued to the 
Brown inconnéetion with thia petition and 


(Section 57, 
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the application was not opposed by the 
learned Public Prosecutor. 

Mr. Feroze-ud-Din, for the Petitioner. 

Mr. O'Connor, (for the Government 
Advocate), for the Respondent, 

ORDER.-—The petitioner Din Muham- 
mad, timber dealer, has been convicted 
under s. 188, Indian Penal Code, and 
sentenced to pay a fine of Rs. 10 for having 
disobeyed on the lst June, 1927, an order 
promulgated by the Additional District 
Magistrate, Lahore, on the 4th May, 1927, 
prohibiting more than four persons from 
collecting atany public place in Lahore. As 
the order was not appealable the petitioner 
has (through the Sessions Judge, Lahore) 
preferred a petition for revision to this 
Oourt. 

On the 2nd March, 1928, when the petition 
first came up for hearing before mo the 
Crown was not represented, but as points of 
law of some importance were involved,I 
thoughtit properto hearthe Government 
Advocate before deciding them. The 
hearing was accordingly adjourned and 
notice issued to the Government Advocaté 
to appear personally or to arrange for 
representation on behalf ofthe Orown to 
support the conviction. At the adjournment 
hearing Mr. O'Oonnor appeared for the 
Crown and both Counsel addressed me at 
length. 

Tne facts found are that on the let June, 
1927,a rolice official noticed a number of 
persons in a crowd which had collected 
before the lock up in the District Oourts' 
compound and asked them to disperse, 
They moved on but collected again. Oa this 
the Police arrested all of them including the 
petitioner. The matter was reported to the 
Additional District Magistrate, who passed 
the following order:— 

“In view of the fact that..rioting was 
taking place, and serious assaults, in some 
cases fatal, were occurring, I promulgated 
an order on the 4th May, 192/, under s. 144, 
Oriminal Procedure Oode, that no morethan 
four persons should collect at any one 
public place in Lahore. The order was 
duly published and made known to the 
public. 

“Now find that a crowd ofmore than four 
persons collected on the Ist June, 1927, in 
the Uourts' compound and accused was ong 
of the crowd." 

“As he has wilfully transgressed the order 
mentioned above, I, taking action under 
B. 476, Orjminal Procedure Ogde, order nn 
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the said accused be tried under s. 188, 
Indian Penal Code, for disoheying my law- 
ful order of the 4th May ,1927." 
"Forwarded to the Distriot Magistrate 
for necessary (action?) according to law. 
(Sd). A. D. M., 
lst June, 1927." 
The petitioner was immediately produced 


before Mr. Phailbus, Magistrate First Olass, ` 


who proceeded forthwith to try it sum- 
marily, The only witness produced on 
behalf of the prosecution was a Police 
official, who is recorded as having made the 
following statement:— 

“I found a large crowd of men collected 
near the lock-up. I told them to disperse. 
The crowd moved on but collected again. I 
had them all arrested.” 

The Magistrate after noting that the 
accused pleaded not guilty and had no de- 
fence to produce, passed the following 
order :— 

“ Din Muhammad was ordered to disperse 
when he wasin a crowd. He did not do 
so. Guilty. Fined Rs. 10. 

Before me the first oontention raised on 
behalf of the petitioner is that the learned 
Magistrate ought notto have tried the case 
summarily but that a regular trial accord- 
ing to the ordinary procedure should have 
been held. The learned trial Magistrate is, 
however, a Magistrate of the First Class, 
specially empowered to try cases under 
Ohap. XXII of the Criminal Procedure 
Code and he had under s. 260 full discre- 
tion to try a case of this kindina summary 
way. Theconention is without force and is 
disallowed. 


Next, itis urged that the petitioner in- 
tended to produce evidence in defence and 
asked the Magistrate to adjourn the case 80 
as to givehim an opportunity of summon- 
ing his witnesses, but this request was 
retused. 
however, noted on the record that the peti- 
tioner had no defence to produce. The 
Bllegation is not supported by an affida- 
vit and no materials have been placed be- 
foreme from which I can infer that the 
petitioner wanted to produce evidence and 
the Magistrate improperly refused it. 

The third objection is that 8. 476 of the 

riminal Procedure Code under which the 
Additional District Magistrate ordered that 
the petitioner betried under s. 188, Indian 
Penal Oode, for the alleged disobedience 
pi the order promulgated by him on the 
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4th of May, 1927, has no applicatio z 
ever to a case of this kind. PR is, ds 
true that s. 476 (as amended in 1993) 
applies to offences enumerated in cls 
(b) and (c) of sub s. (1) of s. 1s5 which deal 
with offences against publicjustiee and those 
relating to documents given in evidence 
before a Qourt; while s. 188, Indian 
Penal Code, under which the petitioner wag 
ordered to be prosecuted is covered by 
cl.(a) of subs. (1) of s. 195, and to this 
extent the order of the Additional District 
Magistrate is clearly erroneous. But if the 
reference to s. 476 in the order is ignored as 
a surplusage, it isa “ complaint " as defined 
in s. 4 (I) of the Code, and any irregularity 
in its wording is cured by s. 537. It is not 
urged that the irregularity in the form of 
the complaint has in fact occasioned a 
failure of justice, If cannot,therefore,furnish 
8 ground for setting aside the conviction, 

A number of other irregularities were 
also brought to my notice, but I do not 
thinkit necessary to deal with them as I 
am ofopinion that the petition for revi- 
sion should succeed on the short ground 
that all the essential ingredients of gn 
offence under s. 188 have not been estab- 
lished. Assuming that the petitioner was 
one of the persons who had in disobedience 
ofthe order of the 4th May assembled in 
the compound of the District Courts it has 
not been shown that such disobedience 
caused or had a tendency to cause any of 
the consequences mentioned in s. 188. Ag 
pointed out*by the learned Sessions J udge : 

“There is no allegation, let alone evi- 
dence, that the disobedience of the crowd 
of which the petitioner accused constituted 
a member, tended to cause danger to 
human life, health or safety or caused or 
tended tocause a riot or an affray, It ig 
only when any of these causes or tendencies 
result from the disobedience of the lawiul 
order that an offence can be said to have 
been established under s. 188, Indian 
Penal Code. According to the Magistrate 
the petitioner-accused while one of a crowd 
refused to disperse when ordered to do eg 
I really do not see how this constitutes an 
offence under s. 188, as being a digobedi- 
ence of the order referred to by the Addi- 
tional District Magistrate.” The law on the 
point is well-established and if any authority 
is necessary, reference may be made to 
Ram Gopal Daw v. Emperor (1) andto the 


(1) 82 C. 78; 2 Or, L, J. 780, 
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recent decision of the Madras High Oourt 
in Paramasami Moopan v. Emperor (2). 

Mr. O'Connor concedes that this-is a serious 
defect but he contends that as the trial 
was a summary one and the Magistrate's 
record is necessarily meagre, it is quite 
ible that evidence may have been given 
y the Police witness on the point but not 
recorded by the Magistrate. But, in my 
opinion, this contention is devoid of all 
force. In the first place we cannot assume 
that the Police witness deposed to these 
matters and secondly, as pointed out in 
Mehtab v. Empress (3), Sher Singh v. Em- 
press (4) and numerous other rulings “ the 
fact found by the Magistrate ina summary 
trial must clearly show that the offence had 
been committed and that his record, how- 
ever meagre ought to be sufficient to estab- 
lish the necessary ingredients of the 
offence of which the accused has been found 
guilty.” NOE 

I must, therefore, accept this petition, 
set aside the conviction and sentence and 
acquit the petitioner, The fine, if paid, 
will be refunded. 


R. L. 
109 Ind. Cas. 608; (1928) 

1038 Mad. 591; 29 Or. L. J, 590. 

(3) 7 P. R. 1887 Or. 

4) 5 P. R. 1889 Or. 


Petition allowed. 
M. W. N. 70; A. T, R. 


LAHORE HIGH COURT. 
ORIMINAL RzvieroN Parition No. 1638 
oF 1927. 
February 3, 1928. 
Present :—Mr. Justice Fforde. 
JATTU MAM-—AOOUSRP— PRTITIONER 
versus 
EMPHROR— Opposira Ps ET. l 
ct XLV of 1860), s. 228—Crimina 
RAN eaa V of PN A 481—Contempt of 
Court—Failure to record. nature and stage of pro- 
ceeding and contempt--Validiy of 
Pons isti for an offence under s. 228, Penal 
Code, cannot be maintained when the record does 


the nature and stage of the judicial pro- 
s io in which the Court fiterrupted or inatilted 
was sitting and the nature of the interruption or 


of nature 


t. 
orc e hambi Lal Puri, for the Petitioner. 

JUDGMENT.—The petitioner has 
been convicted under s. 228, Indian 
Penal Code, of having intentionally insulted 
and interrupted a public servant sitting 
in judicial proceedings. The public servant 
n question is the Subordinate Judge of 
hillour, and the petitioner is a dserce» 
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holder who had appeared before the Sub" 
ordinate Judge on the occasion in question: 
in response to an order directing him to 
appear and bring a receipt for the pay- 
ment to him of a certain decretal sum, 
The petitioner on arriving in the Subordi- 
nate Judge's Court apparently behaved in 
an improper manner. The only question 
is whether this impropriety constituted 
contempt of Court under the Criminal Pro- 
cedure Code. Seetion 481, Criminal Proce- 
dure Code, provides that in the case of an 
offence under s. 228, Indian Penal Code 

the record shall show the nature and 
stage ofthe judicial proceeding in which 
-the Court interrapted or insulted, was 
sitting, and the nature of the interruption 
or insult. But the record does not show 
the nature and stage of the judicial 
proceeding in the course of which the 
interruption was made. All that the learn- 
ed Subordinate Judge says in his order on 
this point is “Iwas at that time busy-with 
execution cases." The Ahlmad who was 
examined stated: I was busy with my own 
work, I do not know when Jattu Mal appear 
ed. Icame to know only when the Court 
gave orders tosend for a constable. I might 
be at a distance of 3 yards from the seat of 
the Presiding Officer of the Court. I was, 
however, busy arranging records, 

The Reader of the Court has des- 
cribed! the incident as follows: “Jattu 
Mal appeared to-day. The Naib Shariff 
asked him to bring a receipt and 
take his¢cheque, In reply, however, he 
said, ‘Nobody listens to me in Court, 
Lawlessness prevails here,’ Both the 
Subordinate Judge and I remonstrated 
with him but he did not mind this and 
made noise all the more. And at the time 
he repeated such words as above, and went 
on talking impertinently. " 

The grievance of Jattu Mal appears to 
be that he could not get a hearing, but 
nowhere can I find what exactly was tha 
stage of the proceedings and what parti- 
cular proceedings the Subordinate Judge 
was engaged in when theincident in queg- 
tion occurred. 

The result is that the record does not 
comply with the provisions of s. 481, 
Criminal Procedure Oode., and for that 
reason the conviction must be set aside, 
The fine, if realized, shall be refunded to the 
petitioner. 


A, N. A Conviction set aside, 
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OUDH CHIEF COURT. 
Sxoonp Rant Apewat No. 27 or 1927. 
February 28, 1928. 
Present:—Mr. Justice Misra. 
PAYAG SINGH AND ANOTHRR—DRFRNDANTS 

| —APPELLANTS 
versus 
Babu MANOHAR LAL—PriINTIFF— 
RESPONDENT 

Oudh Rent Act (XXII of 1886), ss, 5, 127—Claim 
to occupancy rights—Requisites—Loss of proprietary 
rights within $0 years specified in s. 5, whether 
essential—Person losing proprietary rights after 
annexation of Oudh ın 1866, whether entitled to 
occupancy rights—Ancestors of claimants at no 
time proprietors of wllage—Occupancy rights, whe- 
ther to be considered as established—Landlord 
accepting rent from tenant—Tenant, whether to 
be treated as tenant holding without landlord's con- 
sent—Order of ejectment, whether justified—Suit for 
rent with prayer for eyectment—Suit for rent decreed 
but prayer for ejectment refused—Dismissal of appeal 
by defendant—Trial Court's jurisdiction to pass order 
for ejectment—Summary Settlement, whether proof of 
proprietary rights. 

Under s 5 of the Oudh Rent Act in order to 
establish occupancy rights, a claimant must es- 
tablish the following conditions :—(1) That he has 
lost all proprietary rights, whether superior or sub- 
ordinate, in the lands of which he is in cultivation ; 
(2) that he has been in possession either by himself or 
through some other person from whom he has inherited 
a3 proprietor within thirty years prior to the 13th 
February, 1856; (3) that he was in possession of 
those lands on the 24th August, 1568; and (4, that 
the lands have not come into his possession or of the 
person from whom he has inherited for the first time 
since the 13th February, 1856. [p. 466, col. 2j: 


Section 5 ofthe Oudh Rent Act does not lay down 
anywhere any condition tothe effect that the pro- 
prietary rights must have been lost within the 
Specifled period of thirty years mentioned in the 
section, i. e., between the 13th February, 1826 and 
13th February, 1856. The only condition which is 
insisted on in this section is that a claimant, in 
order to establish his occupancy rights, must show 
that he or his ancestors were in possession of the 
village in which the lands in suit are situate as 
proprietors within the said period. It may be that 
their proprietary rights may have been lost within 
this period or it may be that those rights may have 
been lost after this period, but as long as the 
claimant can establish that he had lost his pro- 

rietary rights before the 24th August, 166, and 

d become a tenant of those lands before that date 
he satisfies the conditions laid down in s.5, It is 
a settled rule of law in Oudh that persons who have 
lost their proprietary rights after annexation of the 
said Province in 1866, are also entitled to occupancy 
tights inthe land in their eultivation on the 24th 
August, 1866, if they have lost their proprietary 
rights prior to that date and have by then become 
tenants. [p. 467, col. 2; p. 468, col. 1.] 


Where a landlord accepts rent from fa tenant he 
cannot treat the tenant as a tenant holding land 
without his consent under 6.127 ofthe Oudh Rent 

ct and by his conduct in accepting rent the land- 
ord should be held to have treated the tenant as aq 
griinary tenant, [p. 488, col. 1] h 
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Where in a suit for reco of rent and eject- 
ment the prayer ofejectment is not acceded to by 
the trial Court but the suitfor rent is decreed, the 
trial Court has after dismissal of appeal by the 
defendant and confirmation of its own decree no 
jurisdiction to pass an order directing ejectment of 
the defendant. [p 469, col.2] 

Mohammad Ishaq Khan v. Lallu Singh (1), Bhondu 
Das v. Khanjan Singh @), Akbari Begam v. Badri 
Prasad (3), Suraj Bakhsh v. Bhagwan Din (4), Mata 
Prasad y.Sheo Raj Kuar (5). Lal Bahadur Singhv. 
Tirbhawan Bahadur Sr (6) and Jagatjit Singh 
Bahadur v. Sura; Bakhsh Singh (7), referred to and 
discussed. 

No inference of proprietary rights can be drawn 
from the mere fact that the Summary Settlement 
was made with a particular family. [p. 469, col, 


1. 
ere Singh Bahadur v. Suraj Bakhsh Singh (7), 
referred to, 

Second appeal against a decree of the 
District Judge, Fyzabad, dated the 27th 
April, 1927, upholding that of the Assistant 
Collector, First Class, Sultanpur, dated the 
4th March, 1927. 

Mr Radha Krishna Srivastava, for the 
Appellants. 

Mr. D. K. Seth, for the Respondent. 

JUDGMENT.—This isa second appeal 
in a rent case. The suit was originally 
brought by the plaintiff, Babu Manohar 
Lal, in the Court of the Assistant Collecter, 
Sultanpur, for recovery of arrears of rent 
against one Payag Singh and five others, 
of whom only two, viz, Payag Singh and 
one other person, viz., Bikramajit Singh are 
now the appellants before this Court. The 
rent claimed amounted to Rs. 116-4 
principal and interest for the years 1331 F., 
133z F., and 1333 F'. in respect of 7 bighas 4 
biswas land” situate in village Umarpur, 
Pargana Aldemau, District Sultanpur. 

The plaintiff alleged m his plaint that 
one Musammat Ilaichi Kuar was the tenant 
of this land and paid Rs. 15 as rent there- 
for. After the death of Musammat llaichi 
Kuar, it was alleged, Musammat Sahdei's 


mame wasentered in the papers to which 


the defendants objected and insisted that 
their names should be recorded in the 
papers. Their application was, however, 


.diamiesed by the Revenue Oourt on the 


2lst June, 1923, and the land was ordered 
to be recorded as khalasa. The defendants, 
however, continued to remain in possession 
of the land against the consent of the 
plaintiff and were thus trespassers°of the 
said land and liable to pay a rent at the 
rate of Rs. 35 per annum. which the plaint 
alleged was the fair amount of rent forthe 
land in dispute. The plaintiff, therefore, 
treating the defendants as tenante under 
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s. 127 of the Oudh Rent Act (XXII 
of 1886) claimed to recover Rs. 105 as rent 
for the three years in dispute. He also 
claimed Rs. 11-4 as intereston the arrears, 
thus the total amount claimed was 
Rs. 1164 The defendants urged in 
defence that they were the occupancy 
tenants of theland in suit. Their conten- 
tion was that Musammat Daichi Kuar 
was an occupancy tenant of this land, that 
she died in 1923, and that after her death 
they succeeded to the gaid land as collateral 
heirs of her husband. 

The learned Assistant Collector who tried 

thesuit came fo the conclusion that the 
occupancy rights of thedefendants had not 
been established and that the defendants 
were in possession of theland without the 
consent of the plaintiff. He, therefore, 
treated them as tenants under s. 127 of 
the Oudh Rent Act. He, therefore, proceed- 
ed to determine the fair rent for the land in 
dispute which he found to be Rs. 1924 
per annum, according to which rate he 
passed a decree in favour of the plaintiff. 
. An application was put in before the 
Court on behalf ofthe plaintiff on the 5th 
February, 1927, asking the Court to eject 
the defendants from the landin suit, This 
prayer was not, however, acceded to by the 
Court as would appear fromits judgment, 
dated the 14th March, 1927, and also from 
the decree prepared in case. 

The plaintiff did not, however, appeal 
against the order of the Assistant Oollec- 
tor refusing to eject the defendants from 
the land in suit. But the defendants ap- 
pealed to the learned District Judge of 
Fyzabad who by his decree, dated the 27th 
of April, 1927, dismissed the appeal and 
confirmed the decree passed by the Assist- 
ant Oollector. 

The plaintiff instead of appealing from 
the decree passedby the Assistant Collector 
‘filed another application before him on 
the 3lst March, 1927, for the ejectment of 
the defendants-appellants which the said 
officer granted onthe 2nd May, 1927, after 
the decision of. the case in appeal. It 
appears io me that the learned Absistant 
Collector wasthen left with no jurisdic- 
tion tọ pass this decree, 

The defendants have filed the present 
appeal in this Court and the main point 
which has been argued before me in appeal 
on their behalf is that the occupancy rights 
of the appellants in the sland in suit have 
‘been fully established; and that they should 
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not have been treated as tenants under 
8.127 of the Oudh Rent Act and that no 
decree should have been passed against 
them treating them as such tenants of the 
land in dispute. 

I have heard the case at great length and 
have also sent for the settlement file in 
orderto satisfy myself whether there was 
really any groundin support of the con- 
fe raised before me by the appel- 
ants, 

Section 5 of the Oudh Rent Act (XXII 
of 1886) runs as follows:— 

“Tenants who have lost all proprietary 
rights, whether superior or subordinate, 
in the lands which they hold or cultivate, © 
shall, so long as they pay the rent payable 
for those lands according to the provisions 
ofthis Act, have a right of occupancy 
under the following rule:— 

Every such tenant who, within thirty 
years next before the thirteenth day of 
February, 1856, has been either by himself, 
or by himself and some other person from 
whom he has inherited, in possession as 
proprietor in a village or estate shall ke 
deemed to possess a heritable but not & 
transferable right of occupancy in the 
land which he cultivatedor held in such 
village or estate on the twenty-fourth day 
of August, 1860: provided that such land 
has not come into his occupation, or the 
occupation of the person from whom he has 
inherited, for the first time since the said 
thirteenth day of February, 1856: provided 
also thatno such tenant shall have a right 
of occupancy in any village or estate in 
which he or any co-sharer with him possess ` 
ses any under-proprietary right.” 

From the above quoted section it would 
appear that in order to establish occupancy 
rights, a claimant must establish the fols 
lowing conditions:— 

(1) That he has lost all proprietary rights, 
whether superior or subordinate in the 
lands of which he isat present in cultiva- 
tion; (2) that he has been in possession 
either by himself or through some other 
person from whom he has iuherited ag 
proprietor within 30 years prior to 
the 18th February, 1856; (3) that he must 
be in possession of those lands on the 24th 
August, 1866; and (4) that the lands havé 
not come into his possession or of the 
person from whom he has inherited for 
ieee time since the 138th February, 

56. 

From the evidenoe on tha record it aps 
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Pears that the land in suit was in posses- 
sion ofthe ancestors of the appellants at 
the time ofJthe Regular Settlement. I, there- 
fore, feel justified in holding that the 
appellants’ ancestors were in possession 
of the said land on the 24th August, 1866. 
The settlement in  Pargana Aldemau, 
which was then in the District of Fyzabad, 
ended in November, 1870, as would appear 
from the date of the wajib-ul-arz of the 
village Umarpur, whichis to be found on 
the settlement record which is now before 
me. There isnoevidence led by the plaint- 
if to prove that this land came into the 
Possession of the ancestors of the appellants 
for the firat time after the 13th February, 
1856, the burden of proving which lies 
clearly,upon him, vide Mohammad Ishaq 
Khan v. Lallu Singh (1). The last two ele- 
ments have, therefore, been established in 
favour of the appellantes. f 

Regarding the other two elements it was 
cəntended before me that they had also 
been made out, but on a consideration of 
the evidence on the record Lam afraid I 
cannot agree with the contention urged on 
behalf of the appellants. 

Tne learned Pleader for the appellants 
contended that the First Summary Settle- 
ment of village Umarpur was effected with 
Bali Singh, Daljit Singh and Ram Prasad 
Singh who were the ancestors of the appel- 
lanta. It appears from Ex, A-2 that the First 
Summary Bettlement was actually effected 
' with these persons on the 3rd August, 1856. 
The Settlement was for three years, namely, 
1856-1857, 1857-1858, and 1808-59 and also 
for rabi 1860, It, however, appears that sub- 
sequent tothe Mutiny (1857-58) at the time 
of the Second Summary Settlement this 
village was included in the kabuliyat of one 
Babu Ishrat Singh talugdar and a sanad 
granted to him in respect thereof. On this 
ground it was urged that the proprietary 
rights of the ancestors of the defendants 
appellants had been made out and also that 
they had lost their proprietary rights prior 
to the 24th August, 1866. . 

The reply to thi8 contention given by the 
learned Pleader for the plaintiff was that 
the mere fact that the First Summary Settle- 
ment was made in favour of the ancestors 
of the defendant-appellants, could not be & 
proof of the fact that they were the proprie- 
tors of the village and that the proprietary 
rights of the ancestors of the defendants- 

pellants having been lost after the 8th 

$0) 8. D. No, 12 of 1910, 
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February, 1856, they could not be consider- 
ed to be entitled to any occupancy righte. 
As to the latter contention I am of opinion 
that it has no force. The wording of a. 5 of 
the Oudh Rent Act does not lay down any- 
where any condition to the effect that the 
proprietary rights must have been lost 
within the specifled period of 30years men- 
tioned in thesection t.e., between the 13th Feb- 
ruary, 1826, and 13th February, 1856. The 
only condition which is insisted on in this 
section is that aclaimant in order to estab- 
lish “his occupancy rights must show that 
he or hisancestors were in possession of the 
village in which the lands in suit are situale 
as proprietors within the said period. 
It may be that their proprietary rights may 
have been lost within this very period or 
it may be that those rights may have been 
lost after this period. In my opinion as 
long as the claimant can establish that he 
had lost his proprietary rights before the 
24th August, 1866, and had become a tenant 
of those lands before that date he satisfies 
the conditions laid down in s. 5, In earlier 
years a contrary view seems to have been 
taken, though not very clearly, by Dr, 
Duthoit,J..O., in Bhondu Dasv. Khanjan 
Singh (2. But laterly Mr. Ohamier, A. J. O. 
(now Sir Edward Chamier) dissented from 


_this view and clearly laid down in Akbari’ 


Begum v. Badri Prasad (3) that a. 5 of the’ 
Oudh Rent Act was intended to apply to 
those ex-proprietors whe had become mere 
tenants by August 24th, 1886; butcould not 
apply to those who had lost their proprie- 
tary rights after thesaid date. It would be 
useful to quote the following passage from 
his judgment in the said case:— 

“The section provides that under certain ` 
conditions a tenant shall have a right of 
occupancy in the land which he cultivated 
or held in the village on the twenty-fourth 
day of August, 1866. This date is extreme- 
ly significant. Itis the date on which Sir 
John Strachey's rules as to tenants’ right 
of occupancy in Oudh were approved by 
the Governor-General in Council. Unless 
the whole history of the recognition of 
tenants’ rights of occupancy in Oudh is ta 
be disregarded (a brief account is given in 
Ohapter IV of Sykes’ Compendium of Oudh 
Taluqdari Law) it is clear that s. 5 was in- 
tended to apply only to ex-proprietors who 
had become mere tenants by August 24th, 
1868. I think also that apart from its hig. 

2) R. A. R, No, 43, 

Io & Q, O, 178, 
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tory the section. iteelfs is quite plain. On 
the face of itit applies only to tenants who 
or whose predecessors had been in posses- 
Sion as proprietors at some time within 
thirty years next before February 13th, 
1856, but who had lost their proprietary 
‘rights and had become mere tenants by 
August 24th, 1866.” 

‘The Board of Revenue (Messrs. Hooper 
and Roberts), however, took a different view 
in Suraj Bakhsh v.Bhagwan Din (4). They, 
however, subsequently in 1915 re-considered 
their former decision and in Mata Prasad v. 
Sheo Raj Kuar (5) Messrs. Holmsand Oamp- 
bellagreed with the view taken by Sir Edward 
Ohamier in Akbari Begam v. Badri Prasad 
(3) and overruled Suraj Bakhsh v. Bhag- 
wan Din (4). The matter again came up be- 
fore the Board of Revenue in 1919 and 
Messrs. Ferard and Hopkins held in Lal 
Bahadur Singhiv. Tirbhawan Bahadur Singh 
(6) that s. 5 of the Oudh Rent Act did not 
limit occupancy rights only to those per- 
sons who lost the position of proprietors be- 
fore ihe annexation of Oudh but extended 
them also to those pereons who continued 
to be proprietors for sometime even after 
the annexation but lost théir proprietary 
rights prior to the 24th August, 18606. 
The learned members followed the case of 
Mata Prasad v. Sheo Raj Kuar (5) and dis- 
agreed with the case of Suraj Bakhsh v. 
Bhagwan Din (4). Since the decision of 
that case it has been a settled rule of law 
in the Province of Oudh that persons who 
have lost their proprietary rights after the 
annexation of the said Provincé in 18t6, are 
also entitled to occupancy rights in the 
land in their‘ edltivation on the 24th 
August, 1866, if they have lost their proprie- 
tary rights prior to that date and have by 
then become tenants. I am in entire agree- 
ment with this view of the law; and I can- 
notagree with the contention raised by the 
learned Pleader for the respondent that the 
appellants should not be allowed occupancy 
rights on the ground that their ancestors 
lost their proprietary rights after 1866 by 
the village having been included in the 
taluga of BabuIshratSingh, which, as dresult 
ofa series of transactions, has now become 
the property of the plaintiff-respondent, 

The only point, therefore, which I have 
to see is whetber the defendants- appellants 
have established their proprietary rights in 
4 B. D. No. 7 of 1903, 
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respect of the village Umarpur within the 
period specified in s. 5, 4. e, between ihe 
13th February, 1826, and 13th February, 1896. 

On this point the evidence afforded by 
the settlement record which is now before 
me, is very clear and leaves no doubt in my 
mind. It appearsthat in the year 1864 one 
of the ancestors of the appellants had put 
in aclaim to under-proprietary rights with. 
regard to village Umarpur and an enquiry 
was made by Mr. Oarnegy, the Settlement 
Officer, who came to theconclusion that the 
village in dispute, although it had remain- 
ed for & long time with the ancestors of the 
defendants-appellants (plaintifs in that 
case) by virtue of a lease, had never been 
their property, but had been the property 
of the taluqdar. This conclusion was bas- 
ed on the evidence given by one Harihar 
Bakhsh, Qsnungo, who deposed in 1864 to 
the effect thatthe village had for the last 
40 years been included in the talugo and 
a lease of the same had been continually 
executed by the taluqdar in favour of a 
member of the family of the defendants- 
appellante (plaintiffs in that case), whoever 
bappened to bein the talugdar's gervice.; 
This evidence shows- clearly that since 
1824 the village Umarpur had been the 
property of the talugdar and not of the an- 
cestors of ihe defendants-appellants, and. 
that they were not the proprietors of the 
village between 1826 and 1856. 

It was also contended by the learned 
Pleaderforthedefendante-appellantsthat the 
First Summary Settlement which was effect» 
edin August, 1856, in favour of the anceg« 
tors of the appellants should be considered 
as proof of the proprietary rights of their 
family in respect of the village in suit. I 
regret that Iam unable to take that view, 
It is a matter of common history that at 
the time of the annexation of the Province 
of Oudh by the British Government, the 
policy of the said Government was to effect 
a Summary Settlement with the occupants 
of the soil. Indeed this was remarked ag 
one of the causes of the Mutiny of 1857, 
The policy of the Government as laid down 
in the letter dated the 4th February, 1856, 
by the Governor-General, Lord Dalhousie 
to General Outram, the then Resident of 
Oudh, was to the effect that a Summary 
Settlement of the land revenue of the 
Province of Oudh for a period of three years 
from the lst May, 1856, be made without the 
interposition of a middleman as talugday 


\ 


with the parties in possession without any, | 
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Yecognition either formal or indirect of 
heir proprietary rights. It is thus clear 
that this First Summary Settlement effected 
with the ancestors of the defendanta-appel- 
lants can be no proof of the recognition of 
their proprietary rights in respect of this 
village. I am supported in this view by 
the observations of Mr. Wells, A. J. C , in 
Jagatjit Singh Bahadur v, Suraj Bakhsh 
Singh (T) where he observed as follows:— 

Now it is also a matter of general history 
that one of the causes which led up to the 
Mutiny in Oudh was the wholesale disregard 
of the rights of the talugdars and the maak- 
ing of the Summary Settlement with any 
persons of a somewhat superior status who 
were found in the villages. No inference, 
therefore, as to proprietary right can be 
drawn from the mere fact that the 
Summary Settlement was made with de- 
fendant’s family." 

I am, therefore, of opinion that it has 
beenclearly established that the ancestors 
of the appellants were at no time the pro- 
prietors of village Umarpur; and their 
occupancy rights in respect of the land in 
suit cannot consequently be considered 
to have been established unders. 5 of the 
Oudh Rent Act. 


It was also urged before me ou behalf of 
the defendants-appellants that the plaintiff- 
Tespondent had accepted rent from the 
appellant Payag Singh and consequently 
they could not be considered as tenants 
under s. 127 of the Oudh Rent Act. It 
certainly appears from the evidence on the 
record that the plaintiff-respondent has 
accepted rent from the appellants in re- 
spect of the landin suit. Indeed thereisa 
receipt (Ex. A-8) on the record which shows 
that on the 16th Dacember, 1923, after the 
decision of the Revenue Courtsin June, 
1923, the appellant Payag Singh paid 
rent and it was accepted on behalf of the 
plaintiff respondent. I fail to see how 
under those circumstances the plaintiff 
could treat the appellante as tenants hold- 
ing land without his consent under s. 127 
of the Oudh Rent Act. In my opinion the 
plaintiff has by his conduct in accepting 
rent treated the appellants as ordinary 
tenants ofthe land in suit. The learned 
Assistant Oolleetor, however, at first refused 
to pass & decree for ejectment against the 
defendants but seems to have subsequently 
passed an order to that effect on the 2nd 


(7) 8 O. O. 145. 
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May, 1927. In the view of the case which 
I have taken the order of that date directing 
the ejectment of the appellants will be 
deemed to have been unjustified. I also 
cancel it on the ground that it was passed 
without jurisdiction and was wltra vires. 
Under s. 127 (2) when a Court passes a 
decree for arrears of rent it should also, 
if the plaintiff applies to that effect, pass 
a decree for the ejectment of the defendant 
from the land. The plaintiff had already 
applied to the Court on the 5th February, 
1927, asking for the ejectment of the defend- 
ant but it appears from the order-sheet 
dated the 4th March, 1927, that that relief 
was not granted to the plaintiff. It was nct 
open to the learned Assistant Oollector to 
have subsequently modified his decree and 
specially after that decree had been confirm- 
ed in appeal, 

As tothe rent decreed by the learned 
Assistant Collector nothing was urged 
before me challenging it to be unfair or 
excessive. I, therefore, maintain the decree 
for rent passed by the Courts below asa 
correct and a proper decree. 

The appeal, therefore, fails and is dismiss- 
ed with costs except the modification of 
the first Court's order as to the ejectment 
of the appellants. 


4. H., Appeal dismissed. 


—— 


RANGOON HIGH COURT. 
SPECIAL Sno»ND Orv APPRAL No. 385 
oF 1927. 

February 23, 1928. 

Present: —Mr. Justice Brown. 

A. R.V. OHETTYAR Frem AND 
OTHER8—APPSLLANTS 
versus 
MAUNG HLA GYI AND oTHBRS 
— RESPONDENTS. 

Burmese Buddhist Law—Minor—Mother's power to 
alienate minor child's property. 

Under the Burmese Buddhist Law the mother of 
a minor child has no power, as & rule, to dispose 
of the property of the child, though circumstances 
may exist in particular cases which make it so 
clear that she was acting in the intereses of the 
minor, that a transfer by her might be upheld. [p. 
470, col. 2.] f 

Special second appeal against the 
judgment of the District Oourt, Pegu, in 
Civil Appeal No. 15 of 1927, 

Mr. P. Sen, for the Appellants. 

Mr. Eunoose, for the Respondents. 
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JUDGMENT.—The lst appellant, 
A.R.V. Ohettyar firm, filed a suit against 
eight persons for a decree for sale on a 
mortgage document. The executants of 
the document were the lst defendant, Ma 
Khin eae and the 5th defendant, Maung 
Sint. The 2nd 3rd and 4th defendants, who 
are now the only respondents, to this 
appeal, are the minor children of Ma 

in Lay. Ma Khin Lay signed the 
mortgage-deed for herself and as 
the guardian of these minors. The 
remaining defendants are the legal re- 
presentatives of the purchaser at an auction 
sale of the equity ef redemption of the 
land. Apparently, thethree minors were 
not parties to that suit and, therefore, 
whatever interest they had in the land 
would not seem to have passed by the sale. 
The suit against the three minor children 
has been dismissed by the District Court on 
the ground tbat Ma Khin Lay had no power 
to execute the mortgage-deed on their 

ehalf. 

The property in question was purchas- 
ed on the 17th of November, 1919, from 
one U Dutfor Rs. 2,500 in the name of Ma 
Khin Lay and her three children. Theevi- 
dence is to the effect that the purchase- 
money was paid by Maung Shwe Gon, the 
father of Ma Khin Lay. 

In the year 1920, Ma Khin Lay executed a 
mortgage-deed with regard to this pro- 
perty in favour of the Ohettyar. The mort- 
gege-deed in suit is dated the 24th of 
August, 1922. The consideration for that 
mortgage was said to be Rs. 543-12.0 
still due on a previous mortgage, and 
Rs. 956-40 in cash. Ohakarasbarni, an 
agent of the plaintiff firm, says that, at the 
sale, Ma Khin Lay told him that the money 
was being taken forthe benefit of the 
children. There is, however, no real evi- 
dence thatthe money was taken for this 
purpose, or indeed, thatany real enquiries 
nie matter were made by the Chettyar 


According to the evidence of Ma Khin 
Lay, the oy was borrowed not for the 
children at all but in order to help her 
brother-in-law, Ko Yaw Han, out of difficul- 
ties. There is no evidence to the contrary, 
and itis unlikely that so large a sum as 
Rs. 1,500, or even Rs. 1,000 would be requir- 
ed for the three minor children, unless for 
some special occasion. It has not been 
suggested that any special occasion existed 
in this case. It seems to me, therefore, 
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impossible to hold that this mortgage was 
effected for the benefit of the children, or 
that the children profited in any way from 
the proceeds of the mortgage. i 

Ithas been contended before me that 
Ma Khin Lay, as the mother of the minor 
children, is their natural guardian, and, as 
such, entitled to dispose of their property. 
I have been referred to Trevelyan on 
Minors (Sixth Edition) at page 151 and fol- 
lowing pages. 

In the case of Hindus and Muhammadans 
undoubtedly parents of minor children 
have, in certain circumstances, power to 
act as their guardian and to dispose of their 
property; but no corresponding power has 
been shownto me to exist in the case of 
Burman Buddhist. 

At page 167 of Trevelyan the following 
passage occurs:— i 

“The law applicable to persons other 
than Hindus and Muhammadans does not 
permit guardians, other than those appoint- 
ed by the Court, or having power given to 
them by the instrument appointing them, to 
sell or charge the immoveable property of 
their wards.” 

I am not prepared to say thatin no ~ 
circumstances could a Burman Buddhist 
mother validly dispose of the immoveable 
property of her minor children. Oircum- 
stances might exist which made it so clear 
that she was acting in the interests of the 
minor that a transfer by her might be 
upheld. . But that has not been shown to 
be the case here. In fact, all the evidence 
there is, is strongly the other way, indicat- 
ing that the minors got no advantage 
whatsoever out of the proceeds of the 
mortgage. i 

In these circumstances Iam of opinion 
that the District Court was right in holding 
that the minors were not bound by the 
mortgage-deed. 


A, N. A. Appeal dismissed. 
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OUDH CHIEF COURT. 
MisoBLLANBoUS OrviL Appears Nos. 3, 4, 30 
AND 31 or 1927. 

December 20, 1827. 

Present: —Mr. Justice Raza 
and Mr. Justice Pullan. 

Rai Bahadur Babu SRI KAMLAPAT 
PRASAD SINGH-—PLAINTIFF—ÀPPELLANT 


Versus 
Rai Bahadur Babu NAGESHAR PRASAD 
SINGH AND OTAERS—DEFENDANTS— 
RESPONDENTS. 

Jurisdiction—Right of executive 
determine district bow ies. 

It is for the executive authorities to determine the 
district boundaries and when these are determined 
the Civil Oourt must accept these boundaries for 
purposes of jurisdiction. [p. 471, col. 2.] 

Miscellaneous appeals against an orderof 
the Subordinate Judge, Fyzabad, dated the 
4th December, 1926. 

Mr. Niamat Ullah, for the Appellant. 

Messrs.  Bisheshar Nath and S. 
Srivastava, for the Respondents. 


JUDGMENT .—In these appeals we have 
only one question to decide, namely, whe- 


authorities to 


„ther the learned Judge of the Court below 


acted rightly in finding that he had no 
jurisdiction to decide these suits or not, 

he dispute is about certain manjha land 
lying inthe bed of the river Ghagra be- 
tween two streams, the northern and the 
southern. The river Ghagra is the 
boundary between the District of Fyzabad 
in Oadh and the District of Basti in Agra. 
It is admitted that the boundary is the 
deep stream. In these cases if the nor- 
thern branch contains the deep stream, the 
land in suit is in Fyzabad but if the 
southern braneh contains the deep stream, 
the land is in Basti. If the land is in 
Fyzabad the lower Court had jurisdiction 
to try the suits, but if the land is in Basti 
it had no such jurisdiction. The learned 
Subordinate Judge has written a very leng- 
thy judgment, but we regret to say that, in 
our opinion, most of itis beside the point. 
He believed that Agra and Oudharesepa- 
yate Provinces and that, therefore, the rules 
relating to the boundaries between the two 
Provinces, contained in the Manual of 
Government Orders, Vol. I, Chap. II, (A), 
apply to these cases. Asa matter of fact the 
authorities who compiled the manual have 
specifically regarded Agra and Oaudh as a 
single Province and have dealt with the 
case of districts in Agra, which are divided 


from districts in Oudh by the Ganges and the 
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Ghagra rivers, under the head “O- District" 
which contains only two paras. 33 and 
34. Consequently it is from these para- 
graphs that we should consider how the 
boundary should be determined. Paragraph 
33 was re-drafted in 1920 and the entry now 
shows under the head, Rivers Ganges and 
Ghagra, under the head, District 2, districts 
in the Province of Agra and under the 
head district 3, districts in oudh, Para- 

aphs 34 ag re-drafted runs as follows:— 

“The local limits of the jurisdiction of 
the Revenue Courts are determined by the 
Local Government under s. 11, United 
Provinces Land Revenue Act, 1801; and 
of the Civil Courts under s. 13 of the 
Bengal, Agra and Assam Civil Courts 
Act, 1887, (Agro) and unders. 16 of 
the | Oudh ivil Courts Act, 18798 
(Oudh) There the Ganges or the Ghagra 
forms the boundary for purposes of crimi- 
nal jurisdiction between districts in Agra 
and districts in Oudh the deep stream 
of the river is also the boundary between: 
such districts for all other purposes." 


The meaning of this must be that tha 
Civil Courts take the lead from the Crimi» 
nal Courts. Itis for the executive authori» 
ties to determine the district boundaries 
and when thess are determined the Oivil 
Court accepts these boundaries. 


It appears that in March, 1924, there was a 
question of revising the Quinquennial 
Bettlement in the Distriet of Basti. Two 
Sub-Divisional Officers were deputed, one 
from Basti and ong from  Fyzabad, 
to decide whether the land in suit 
was to be dealt with in Basti or in 
Fyzabad. These Officers prepared a report 
dated 8th March, 1924, in which they held 
for certain reasons that the southern stream 
was the main stream, by which they mean 
the deep stream, andon this finding this 
land was assessed in the Quinquennial 
Settlement of the Basti District. This re- 
port was seen by the Collectors of the two 
districts aud Mr. R.O. A. 8. Hobart, the 
Deputy Commissioner of Fyzabad, in a 
letter written to the Oollector of Basti 
on the 25th March, 1924, wrote wf the 
decision of these two Deputy Collectors 
that they are both senior officers and ‘as 
they have both unanimously decided after 
local inspection that the southern stream 
is the main stream of the Ghagra, I do not 
see the necessity of further action in the 
matter.” Subsequently it appears that the 
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Oriminal Courts in the Basti District have 
had to deal with disputes arising in this 


land, and a Magistrate in Fyzabad District : 


has recently refused to take cognizance of 
criminal complaint relating to this land 
on the ground that hé had no jurisdiction 
and he referred the matter to the Basti 
District. This was the state of affairs when 
the present suits were filed. They were 
filed two in July and two in October, 1925, 
and up-till that time it does not appear 
that the District Authorities in either dis- 
trict considered that the southern stream 
was not the deep stream. It is true that 
afterwards on the 4th October, 1925, Mr. 
Hobart changed his own opinion and 
after a personal inspection recommended to 
the Commissioner that all the manjha land 
referred to should be put back in Fyzabad 
and the boundary between the two districts 
declared by the northern stream. This 
Opinion possibly supports the view taken 
by the plaintiff that the northern stream 
and not the southern stream should be the 
boundary between the two districts, but it 
shows clearly enough that the boundary at 
the time when Mr Hobart made his report on 
the 4th October, 1925, was the southern and 
not the northern stream. We do not consider 
it neeessary to go further than this and to 
give any opinion as to whether the present 
view of the Deputy Commissioner of 
Fyzabad is correct or whether that taken 
previously by the two Deputy Collectors 
and accepted at the time by the Deputy 
Commissioner is correct. All that we have. 
to consider is whether when these suits 
were filed the land was part of the Fyzabad 
District or part of the Basti District. 
We find that the land was at that time 
recognised as part of the Basti District 
and that, therefore, these suits should 
have been filed inthe Basti Courts. We, 
therefore, accept the view taken by the 
lower Court and dismiss all the four 
appeals with costs, 

The cross-objections:were not pressed and 
we dismiss them with costs. , 

G.H. Appeal dismissed. 
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RANGOON HIGH COURT. 
Szoonp O1vit APPsAL No. 307 or 1927. 
February 28, 1928. 

Present :—Justice Sir Benjamin Herbert 
Heald, Kr., and Mr Justice Maung Ba.. 

MAUNG TUN SEIN—A»PPBLLANT 
versus 
KO TU AND orTHR88—Rg8PON! ENTS. 


Evidence Act (I of 1872), 8. 91—Unregistered deed 


of partition—Oral evidence to prove fact of partition 
admissibility of—Civil Procedure Code (Act V of 

- 1908), O. XIII, r.2—Discretion of Court to receive 
documents not produced at first hearing. 

‘The fact of partition may be proved by oral evi- 
dence although the deed embodying the terms of 

artition cannot be proved for want of registration, 
p. 473, col. 2) 

Chhottalal Aditram Travadi v. Bat Mahakore (1), 
followed. 

The Oourt may in its discretion admit documenta 
which are not produced at the first hearing, ifit is 
Satisfled that they are genuine, Order XIII, r. 2, 
Oivil Procedure Code, was enacted only to prevent 
fraud by the late production of suspicious documenta. 
[p. 473, col. 1.] ! ] 

Second appeal against the judgment of 
the District Court, Myaungmya, in Civil 
Appeal No. 20 of 1927. 

Mr. Thein Maung, tor the Appellant. 

. Mr. Tha Kin, for the Respondents. 


JUDGMENT.—This appeal arises out i 


of an administration suit relating to the 
estate of U Po and Ma Shwe Me,a Karen 
Buddhist couple. They had four children, 
Maung Tu, respondent No, 1, Ma Ngwe Nu 
deceased mother of Maung Tun, Sein appel- 
lant, Maung Pwin deceased husband of Ma 
Oh Zs, 6th respondent, and Maung Pu who 
has since died a bachelor, Ma Shwe Me 
predeceased all her children and U Po 
re married Ma Tha Ya by whom he had four 
children, Ma Mu Oheik, Ma E Kwa, Maung 
Po Tha and Ma Hnin Myaing, respondents, 
Nos 2 to 5. The appellant claims one- 
third of his grandfather's payin taken to 
the second marriage and one-ninth of the 
hnapazon of the second marriage. His 
claim wag resisted on several grounds, of 
which one was that U Po after the death 
of his first wife partitioned his estate be- 
‘tween himself and his four children and 
that the appellant's mother Ma Ngwe Nu 
had already received her share. If this 
contention were correct his claim must fail 
under the Burmese Baddhist Law. Both 
the Sub-Divisional Court and the District 
Court have come to & concurrent finding 
that there was such a partition. 
This appeal has, therefore, been argued 
on a question of law and the argument. is 
‘thatas the partition was effected by a 


ee 
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document which was not registered no 
oral evidence is admissible to prove it. The 
document Pure ung to be such a par- 
tition deed was written in an Exercise 
Book in pencil. During the hearing of 
this appeal respondents’ Counsel produced 
it in compliance with the notice for pro- 
duction issued at the instance of the 
appellant's Counsel. In the judgment of 
the Sub-Divisional Court a reference was 
made to this book. The learned Judge 
observed that during the cross examination 
of U Aung (P. W. No, 5) this document was 
shown to the witness who denied his signa- 
ture, and that as the learned Advocate for 
the plaintiff also objected to its admission 
onthe ground that it had not been produc- 
ed at the first hearing, the Oourt upheld the 
objection and rejected the document. The 
learned Judge, however, admitted oral evi- 
dence holding that such evidence was ad- 
missible because under Buddhist Law an 
oral partition was valid. The learned Addi- 
tional District Judge also admitted the 
oral evidence but on a different ground. 
, He observed that as the whole case rested 
upon the document its rejection by the 
lower Oourt was wrong, butthat because of 
of such rejection oral evidence would be ad- 
missible. Evidently the learned Sub-Divi- 
sional ba rejeoted the document under 
O. XII, r. 2. It may be pointed out that 
that Rule was enacted to prevent fraud by 
the late production of suspicious document, 
The Court may, however, in its discretion 
admit such a document, if it is satisfied 
that it is genuine. The rejection of a 
document may mean that the Uourt regards 
it as a fabrication. In the present cage 
the rejection took place at the instance of the 
appellant. We donotthink that in these 
circumstances the appellant can blow hot 
and cold endargue that the document is a 
fabrication, but owing to its existence no 
óral evidence should be admitted. 

Apart from this, the law regarding the 
admissibility of evidence as laid down in 
8. 91 ofthe Indian Evidence Act is clear. 
Where a document is a final repository of 
the terms of a contract eto , any other evi- 
dence is excluded from being used eitheras a 
substitute for such document or to contradict 
orto alterit. Thesectionthus excludes other 
evidence of the terms of the document.” It 
follows that the section will not exclude 
evidence of the fact of the existence of a 
particular relationship such as landlord and 
tenant, partnership or the fact of partition 
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asin the present case. It is unnecessary 
to find out how the partition was effected. 
If the fact of partition is established it will 
serve asa complete answer to the claim. 
We are of opinion that even if the docu- 
ment in question is taken to be the final 
repository ofthe terms of the partition, s. 9 
of the Evidence Act would not exclude oral 
evidence to prove the fact of partition only. 
We are fortified in this view by the decision 
in Chhottalal Aditram Travadi v. Bai Maha- 
kore (1), where a Bench of the Bombay 
High Court held that the fact of partition 
may be proved by oral evidence although 
the deed embodying the terms of partition 
cannot be proved for want of registration. 
Maung Po Dan (D. W. No. 1) deposes that 
he was present at the partition, and thata 
day or two later U Po's children including 
the appellant’s mother were given their 
shares. 

For the above reasons the dismissal of 
the appellant's claim was justified. ‘We 
dismiss the appeal with costs. 


A.N. A. Appeal dismissed, 
(1) 40 Ind. Cas. 83; 41 B. 406; 19 Bom. L. R. 322. 


OUDH OHIEF COURT. 
SzooND OivIL APPRAL No. 243 or 1927. 
February 22,1928. 

Present *t—Mr. Justice Hasan and Mr. Jus- 
tice Raza. 

Babu SHEO PARTAB SINGH— 
DEFENDANr—APPRLLANT 
versus 
GHIRRAO SINGH-—PLAINTIPR— 
RESPONDENT. 

Civil Procedure Code (Act V of 1908), s. 151, 0. IX, 
T. 12—Order for emu. appearance— Non-com- 
pliance—Power of Court to strike off defence. 

A Oourt has power under s. 151 and O. IX, r. 12, 
Civil Procedure Code, to strike out the defence of a 
defendant who fails without any sufficient cause 
to comply with an order of the Court directing 
him to appear in person. 

"Blecond appeal against & decree of the 
District Judge, Fyzabad, dated the 19th 
April, 1927, affirming that of the Additional 
Sub-Judge, Sultanpur, dated the 28th 
February, 1927. 

Messrs. A. P. Sen, S. C. Dass and M. H. 
Kidwai, for the Appellant, 

Mr. Ali Zaheer, for the Respondent. 

JUDGMENT:.—This is an appeal from 
& decree óf the District Judge, Fyzabad; 
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dated the 19th April, 1927, affirming a decree 
of the Additional Subordinate Judge, 
Sultanpur, dated the 28th February, 1927. 

The appeal arises out of a suit for pre- 
emption. The material facts are as fol- 
lows :— 

Jagmohan Gingh and Musammat Subraji 
Kuer, defendants Nos. 2 and 3, sold the pro- 
perty in suit, to Babu Sheo Partab Singh 
(defendant No. 1) by asale-deed, dated the 
14th May, 1925. The plaintiff, Ghirrau 
Singh, brought the present suit for pre- 
emption on the ground that he and the 
defendants Nos. 2 and 3 were co-sharers in 
the mahal in which the property in suit was 
situated and that he was also related to the 
vendors (defendants Nes. 2 and 3). 
prayed that he might be allowed to pre- 
empt the property in suit on payment of 
Rs. 696 or such other sum as might be 
fixed by the Court. 

The claim was resisted bythe defendant 
No. 1 (vendee) on various grounds. 

The learned Subordinate Judge decreed 
the plaintiff's suit with costs. The defend- 
ant No. 1 appealed, but his appeal was 
dismissed by the learned District Judge of 
Fayzabad. The defendant’ No, 1 has now 
come to this Court in second appeal. 

We think there is no substance in this 
appeal. 

The appellant complains that the learned 
trial Judge was wrong in striking out the 
defence of the appellant and that in doing 
so he acted without jurisdiction and with 
material irregularity. Thisis the first ground 
of appeal. We think the learned Subordi- 
nate Judge was perfectly right in striking 
out the defence of the defendant-appellant in 
this case. The defendant No. 1 was ordered 
by the learned trial Judge to appear before 
the Court, but he failed to comply with the 
order without any sufficient cause. The 
learned Subordinate Judge made attempts 
from time to timeto persuade the defend- 
ant-appellant to attend the Court, but he 
(defendant-appellant) persistently failed to 
comply with the order of the Oourt, The 
defendant.appellant has himself to thank 
forthe consequences of defying the order of 
the lower Qourt. His conduct was imperti- 
nent and improper. The order of the 
learned trial Judge is not open to any ob- 
jection and must be upheld. He had full 
power to pass the order in question under 
the Code of Civil Procedure—see O. IK, r. 12 
and s. 151, Civil Procedure Code. The ap- 
pellant’s learned Counsel has really nothing 
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to` say on the merits. He has attempted 
toshowthat on a proper construction of. 
the sale-deed, dated the 14th May, 1928, the 
sale comprised only trees standing on the 
plots in suit and was not, therefore, liable te 
pre-emption. We have examined the sale- 
deed carefully. The deed shows clearly 
that the land on which the trees stand has 
also been sold by the deed in question. . 

The defendant-appellant has not been 
allowed credit for Rs. 249 as there is no 
evidence on record showing the payment of 
this amountto Basdeo Shukul. There is 
no evidence to prove the payment of the 
sums due to the prior mortgagees. No 
other point was urged in the appeal be- 
Ore us. 

The result is that the appeal fails and 
must be dismissed. We dismissthe appeal 
with costs. The decreeof the lower Appel- 
late Court isconfirmed in all respecte. 

A. N. A, Appeal dismissed. 


RANGOON HIGH COURT. 

First O1vin Apparat No. 176 oF 1926. 

: March 1, 1928. 
Present :—Justice Sir Benjamin Herbert 

Heald, Kr., and Mr. Justice Maung Ba. 

MAUNG THEIN MAUNG AND OTHRRS— 

S APPBLLANTS 

versus 
MA SAW-— RESPONBAN T. 

Burmese Buddhist  Law—Marriage— Capacity of 
minor to marry. 

There is nothing in Burmese Buddhist Law which 
prevents a youth from contracting a valid 
marriage at any time after he is physically com- 
petent for marriage. |p. 475, col. a] 

Maung Nyein v. Ma Myin (1) and Me E Sein v. Mg. 
Hla Min (2), followed, 

Mr. Ganguli, for the Appellants. 

Mr. Thein Maung, for the Respondent, 

JUDGMENT.—Respondent sued the 
first appellant for divorce on the ground 
that he had deserted her and had married 
another wife, and for partition of property 
on the basis of a divorce as by mutual 
consent. She joined the second appellant, 
who is the first appellant's other wife ag 
being interested in the partition of the 
property, and the third appellant, who is 
the first appellant's brother-in-law as 
claiming to bea purchaser of part of the 
property of the marriage from the first 
appellant, 
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The first appellant's defence was that 

ere was no valid marriage between him 
and respondent because he was only about 
16 years of age when he went through the 
ceremony of marriage with her. He admit- 
ted that after he and respondent parted 
company he sold 8 piece of land to the 
third appellant. 
' The second appellant's defence was 
sintilar and she added that she was nota 
necessary party to the suit. 

The third appellant adopted the first 

appellant's defence that there was no 
marriage. He admitted that the first appel- 
lant was his brother-in-law and said that he 
and his wife acted as the first appellant's 
guardians before he came of age, He said 
that his purchase of thelands from the 
first appellant for Rs. 10,500 was a genuine 
transaction and that the first appellant sold 
the lands to him in order to pay off debts 
due by himself and his second wife. 
: The lower Court held that there was no 
substance in the first appellant's defence that 
there was no marriage because he was too 
‘young to enter into a contract of marriage, 
and that respondent was in fact and in law 
the firat appellant’s wife. It found that 
respondent was entitled to divorce as by 
mutual consent and to partition of property 
on the basis of such divorce, It held that 
in respect of the properties which the first 
appellant brought to the marriage respon- 
dent's share was one-third. As for the land 
alleged to have been sold to the brother-in- 
lawand so-called guardian, the Oourt was 
of opinion that the transaction was not a 
bona fide sale by the husband on account of 
himself and his wife for the purposes of the 
business of the family, and held that the 
sale did not affect respondent’s right to 
recover her one-third share of that land. 

The three appellants have filed a joint 
appeal alleging that there was no valid 
marriage and that the Court was wrong in 
avoiding the sale to the third appellant. 
They also pointed out that respondent's 
plaint wasinsufficiently stamped. 

There is, in our opinion, no basis for the 
suggestion that the marriage was invalid 
because the first appellant was too young to 
contract a valid marriage. The lower Court 
has referred to the cases of Maung Nein v, 
Ma Myin (1) and Ma E Sein v. Mg. Hla Min 
(2); in which each memberof this Bench se- 

(1) 46 Ind. Cas, 421; 3 U. B. R. 75 


(2) 90 Ind. Cas. 717; 3 R.455; A.I R, 1925 Rang. 
380; 26 Cr. L, J. 1013; 4 Bur, L. J. 123 (F, B.). 
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parately has expressed theopinion that there 
is nothing in Burmese Buddhist Law which 
prevents ayouth from contracting a valid 
marriage at anytime after he is physically 
competent for marriage, and we are still of 
the opinion which we expressedin those 
cases. The first appellant was admittedly 
at least 16 at the time of the marriage. He 
admits that there was a marriage ceremony 
and that there was cohabitation and a child 
of the union, and we have no doubt that 
there was a valid marriage. 

The only question which remains is the 
question of the sale of the land to the third 
appellant. The relationship between the 
parties to the sale renders it open to 
suspicion and on a perusal of the evidence 
we agree with the lower Court that in the 
circumstances of the case it is unlikely that 
the land was sold by the first appellant in 
good faith in pursuance of the common 
business of the first appellant and respond- 
ent asa married couple. The third appel- 
Jant knew all the circumstances of the 
couple and knew that he was buying from 
a married man who was living separately 
from his wife. 

In these circumstances we see no reason 
to interfere with the lower Court's findin 
that the s&le did not affect the one-thir 
interest in the land which respondent takes 
on divorce. 

The appeal is accordingly dismissed 
with costs. ; 

The decree of this Oourt will not be 
signed until respondent has paid into 
Court the deficient Oourt-fee payable in 
the trial Court in respect of herclaim to 
divorce. 

A.N. Ae Appeal dismissed. 


— 


OUDH CHIEF COURT, 
SzooNp Civic ArPsaAL No. 268 or 1927, 
February 27, 1928. 

Present :—Mr. Justice Hasan and Mr, 
Justice Pullan. 

BARJORE SINGH AND oTHB&S— 
DEFENDANTS—A PPELLANTS 


VETSUE 
KALI OHARAN AND ANOTHER—PLAINTIFFS 
— RESPONDENTS. i 
Hindu Law—Widow—Surrender—Cénsent to mu- 
tation in favour of reversioner, whether amounts te 
surrender, ` 
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Tt ls settled law thet a Hindu widow oan sur 
yonder her whole intereat in the whole estate in 
favour of the nearest reversioner and it is not 
necessary for the widow in such & case to execute 
any formal deed of surrender [p. 476, col. 2.] 

Pangaian Gounden v. Nachiappa Gounden (1) 
and Bhagwat Koer v. Dhanukdari Prashad Singh (2), 

to. 

ro aoro a widow stated that she, along with her 
pon was the heir and wished mutation to be effect- 
ed in his name and not in her own and the Court 
accepted her prayer and ordered mutation in the 
name of the son: . . 

Held, that there was a valid surrender in favour 
of theson. (p.477, col, 1.] | 

Second appeal against a decree of the 
Becond Additional Subordinate Judge, 
Lucknow, dated the 29th April, 1927, affirm- 
ing that of the Munsif, Havali, Lucknow, 
dated the 26th August, 1926, | 

Messrs. Niamat Ullah and H. N. Misra, 
for the Appellant. 

Mr. Raj Narain Shukla, for the Respond- 


T UDGMENT.—The facta from which 
this appeal arises are as follows. One 
Mendi Lal died in the year 1890 leaving 
certain property. On his death he was 
succeeded by his widow Musammat Janki 
and he also left a daughter named Umeda, 
Subsequently the daughter became ' the 
mother of a son named Shee Dutt. Musam- 
mat Janki died inthe year 1908 and the 
mutation was contested. There were three 
"parties in the proceeding, Lalta Prasad 
who claimed asa reversioner of Mendi Lal, 
Sheo Datt and Umeda. The case put for- 
ward by Sheo Datt was that Musammat 
Janki had made a Will in his favbur in the 
year 1905, and he sought to have his name 
entered by virtue of the Will, while admitting 
in his application that the legal heirs were 
his mother and himself. Musammat Uméda 
also filed an objection to the application 
of Lalta Prasad in which she stated that she 
and her son were the legal heirs and owners 
of the property, and that there _ was a Will] 
executed by Musammat Janki in favour of 
Sheo Datt and she hereelf had no objection 
if mutation was effected in his name. She 
further went on tosay that if for any rea- 
son, the Court did not think fitto gran: 
mutation to Sheo Datt on the ground of 
inheritance or under the Will, mutation 
might bé effected in her favour. Sheo 
Datt died in 1909 a few months after the 
Court had effected mutation in his favour, 
On his death Mutation was effected in the 
name of Umeda as being the heir of her 
gon and the order of the mutation Court is 
on the recdrd. Umeda remained in undig- 
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turbed possession of the property until her 
death in 1924 when possession was taken 
by,and mutation effected in the names of, 
the legal reversioners of Sheo Datt. The 
present case has been brought by the legal 
reversioners of Mendi Lal on the ground 
that this property was inherited by Umeda, 
and the succession opened on her death, 
The decision ofthe case turns entirely. on 
the question whether Umeda surrendered 
her rights in favour ofher son. It is now 
settled law after the judgment of their 
Lordships of the Privy Council in Ranga- 
samt Gounden v. Nachiappa Gounden (1) 
that a Hindu widow can surrender her 
whole interest in the whole estate in favour 
of the nearest reversioner and this applies 
equally toa daughter, But in this case the 
Oourts below have held that the action of 
Musammat Umeda did not amount to a 
surrender. It is not necessary for the widow 
in such a case to execute any formal deed of 
surrender and this was made clear by their 
Lordships of the Privy Council in the case 
of Bhagwat Koer v. Dhanukdari Prashad 
Singh (2). Wefindthat the objection filed 
by Umeda in the year 1908 amounted to a 
valid surrender in favour of her son. She 
stated that she, along with her son, was the 
heir and she wished mutation to be effected 
in his name and not in her own. When 
the Court accepted her prayer and ordered 
the mutation in the name of Sheo Datt, her 
own surrender became complete and no 
importance can be placed on her desire that, 
if the Court did not order mutation in 
favour of the son, it should do in her favour. 
Moreover it must be remembered that 
Umeda inherited the property from her son. 
The mutationcase was not contested and 
though it cannot be stated for certain that 
she made the application for mutation, there 
is no question that the order was passed 
and that she acted upon it until her death. 
The lower Appellate Court stated that it 
was in 1919, for the first time that Umeda 
asserted her right to possess the property 
in suit as the heir to her deceased son Sheo 
Datt but in view of the mutation proceed- 
ings in 1909 this finding must be taken to 


(1) 50 Ind. Oas. 498; 46 I. A. 72; 38 M. L. J. 493 


17 A.L. J. 536; 29 O. L. J.539; 31 Bom. L. R. 640 
23 O. W. N. 777; (1919) M. W. N. 262; 42 M. 593. 96 
x p 5; 10 L. W. 105; 1U. P. L.R. (P. 0) 66 

(2) 58 Ind. Oas. 347; 461. A. 259; 37 M. L. J. 513; 
17 A. L. J. 1036; (1919) M. W. N. 880; 1 P. L. T.i: 
2 U.P. L. R. (P. O) $7; 33 Bom. L. R. 477; 47 O, 
466; 24 O. W. N. 274; 12 L, W. 105 (P. O.), 


T> 


{11 I. O. 1928 COLLECTOR & OHAIRMaN, DISTRICT BOARD 0, HIRA NAND; 


be erroneous. It was part of the plaintiff's 
case that only a portion of the property was 
recorded in the name of Sheo Datt and that 
in some portion of the property Umeda was 
entered by the Revenue Courts as the heir 
of Musammat Janki. We find, however, 
that only in the case of one-village property 
was Umeda entered in place of Musammat 
Janki and that was inthe year 1916, seven 
yearsafter Sheo Datt's death, and the ap- 
plieation was clearly made to correct an 
omission. The reason for the omission was 
obviously because in the testoase of Hulas 
Khera Umeda distinctly stated that Mus- 
ammat Janki had left the whole of her pro- 
perty to Sheo Datt in her Will and it was on 
the basis of the Willthat the mutation case 
was decided. We find that Umeda made 
a valid surrender of the property in favour 
of her son Sheo Datt, that he became the 
absolute owner and that the appellants are 
entitled to succeed on the death of Umeda 
as being his reversioners. The reversioners 
of Mendi Lal have no claim and the suit was 
wrongly decreed in their favour. We accor- 
dingly allow this appeal with costs, set aside 
the decree of the Court belowand order 


, that the suit be dismissed with costs. 
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LAHORE HIGH COURT. 
First Civin APPmaL No. 593 op 1925. 
March 22, 1928. 

Present:—Mr. Justice Zafar Ali and 
Mr. Justice Jai Lal. 
COLLECTOR anp OHAIRMAN, DISTRICT 
BOARD, GUJRANWALA —APPBLLANT 
versus 
HIRA NAND —RESPONDENT. 

Civil Procedure Code (Act V of es 8. 79— 
Land acquisition—Acquisition by Local Government 
for District Board—Heference—Award by District 
Judge—Appeal by Chairman of District Board, 
competency of. i 
A District Board for which property is acquired 
by a Local Government under the Land Acquisi- 
tion Act is not competent to prefer an appeal 
from an award of the District. Judge in connection 
with the acquisition the proper person to appeal 
in such a case being the Secretary of State for dia. 

First appeal from a decree of the Dis- 
trict Judge, Gujranwala, dated the 13th 
December, 1924. 

Mesera. Niaz Mahomed. and Mahomed 
Monir, for the Appellant. 


477 

Messrs. Mukand Lal Puri and 
Lal Puri, for the Respondent. Siam : 

JUDGMENT.—As against three - 
nected Civil Appeals Nos. Sys to 595 of 1925 
lodged in this Oourt on behalf of “the 
Collector and Ohairman, District Board 
Gujranwala”, the learned Counsel for the 
respondent raises two preliminary objec- 
tions, namely, that the Oollector or Chair- 
man, District Board, Gujranwala, was not 
competent to appeal and the appeals were 
therefore, not properly presented, and (2) 
that no copy of the judgment having been 
filed with the memorandums of two out of 
the three appeals, those two appeals must be 
rejected on that ground also. 

The facts briefly are thatthe Local Govern- 
ment having acquired a plot of land for the 
District Board, Gujranwala, the three persons 
interested in the plot filed Separate objec- 
tions to the amount of compensation allowed 
by the Land Acquisition Officer and 
three references were accordingly made to 
the District Judge of Gujranwala. These 
were registered at Nos. 11, 12 and 13 respec- 
tively. But the District Judge recorded 
a detailed judgment in one case only and 
for the reasons given therein enhanced the 
amount of compensation in each case 
The three appeals mentioned above are 
against those three awards. 

Mr. Niaz Mahomed who had filed the 
appeals at first conceded thatthe District 
Board had no locus standi to appeal, and 
argued that the appeals were on behalf of 
the Collector and that the addition of the 
words “and Ohairman District Board" 
after the "Collector" was a superfluity, But 
he then found himself confronted with 
the difficulty that he had no power.of. 
attorney from the Collector, In each power- 
of-attorney filed by him the case ig de- 
scribed as “District Board, Gujranwala 
through the Chairman, District Boar 
versus Hira Nand ete.” and it ig signed b 
the Chairman of the District Board. AS 
suming that the Chairman is also the 
Collector of the District, he gave no power. 
of-attorney to Mr. Niaz Mahomed in that 
capacity. Further it isclear that the Qo]. 
lector in the Punjabis not the head of the 
District as he is in some other Proyinces of 
India. In the Punjab he isa Revenue Officer 
exercising certain powers under the Land 
Revenueand Tenancy Acts or some other 
special Acts, and the head of the Distriot'ig 
the Deputy Commissioner, 3 

Mr. Niaz Mahomed then resiled from hig 
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original position and argued that as the 
party really affected by the award of the 
District Judge was the District Board which 
had to pay the compensation it was com- 
etent to appeal. But the land is acquired 
by the Local Government; and this being 
BO, 8. 74 of the Code of Civil Procedure 
comes into play, which lays down that suits 
byoragainst the Government shall be in- 
stituted by or against “the Secretary of 
State for India in Council.” This rule must 
apply to appeals also, We, therefore, find 
that the appeals have been filed by a person 
not competent to do as Mr. Niaz Mahomed 
prayed for permission to have the power-of- 
attorney signed by the Collector which, for 
obvious reasons, we refused to grant. 

With regard to the second contention 
also there is a clear authority of this Court 
in Secretary of State for India v. Tirath 
Ram (1) but in view of our finding on the 
first objection it is not necessary to discuss 
this point here. We dismiss the appeals 
with costs. 

The respondent's Counsel dropped the 
cross objections which are also hereby 
dismissed. 

Appeal dismissed. 


A. N, A. 
(1) 104 Ind, Oas, 281; 9 Lah, 70; A. L R. 1928 
Lah. 216, 


RANGOON HIGH COURT. 
Orvin Revision "No. 298 or 1927. 
February 27, 1928. 
Present:—Mr. Justice Carr. 
BALTHAZAR & SONS, Lrp.— APPLICANT 
versus 
OOMMISSIONERS For raz PORT 
or RANGOON— RESPONDENTS. 

Rangoon Port Act (IV of 1905), ss. 98, 101—Suit by 
consignee for loss of goods—Notice, necessity of— 
Limitation—‘Anything purporting to be done under 
the Act’, meaning of. ns 

A suit against the Rangoon Port Commissioners 
by a consignee of goods for damages for ldss of 
oods is a suit in respect of ‘an act purporting to 
be done under the Act’ within the meaning of 
& 101 of*the Rangoon Port Act and cannot be 
brought except after due notice and within six 
months of the accrual of the right to sue. 

Wilson v. Halifax Corporation (1) and Allan 
Mathewson v. Chairman of the District Board of 
Manbhum (2), fullowed, 

Mr. Doctor,for the Applicant, 

. Mr, Clifton, for the Respondents, 

1 
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JUDGMENT.—The plaintiff- petitioner 
was the consignee of five cases of goods 
which were shipped to him at Rangoon. 
He received delivery from the respondents, 
the Commissioners for the Portof Rangnon, 
ofonly four cases. He has sued for 
damages for the loss of the fifth case. As 
against the respondent his suit has been 
dismissed on the ground that the provisions 
ofs. 101 of the Rangoon Port Act, 1905, 
have not beencomplied with. It is admit- 
ted that the notice required by that section 
has not been given and that the suit was not’ 
commenced within the period prescribed 
by itand that if the section applies the 
suit wasrightly dismissed, 

The contention is that the section does 
not apply. The section provides that no 
suit shall be brought against the Commis- 
sioners for the Port “for anything purport- 
ing to be done under this Act" except after 
duenotice and within six months after the 
accrual of theright to sue. It is claimed 
that the loss or destruction of goods is not 
ie “purporting to be doneunder the 

ct.” 


Section 68 of the Act is relevant. It. 
provides that the Commissioners “shall by 
their servants land and ship all goods from 
and in . . . . . . , " all vessels 
coming into the Port. It thus imposés a 
duty on the Commissioners and essentially 
the case for the petitioner is that they have 
failed to carry outtheir duty in its entire- 


In my views. 101 clearly applies in this 
case. In Wilson v. Halifax Corporation 
(1) the Oorporation was sued for damages 
for failureto fence a public footpath. There 
was aprovisionin therelevant Act that no 
suit should be brought "for anything done 
or intended to bedone underthe authority 
of the Act” until after one month's notice. lt 
was held thatthis provision applied to the 
suit. In his judgment Chief Judge Baron 
Kelly said“ . . . . . , . it is now 
settled by authority, that an omission to do 
somethiug that ought to be done in order to ' 
effect the complete performance ofa duty 
imposed upon a public body under an Act 
of Parliament , . . . . . . .amounts 
to an act done or intended to bedone witha 
in the meaning of these clauses, requiring 
notice of action for the protection of public 
bodies acting in the discharge of public 
duties under Acts of Parliament.” - 
114 at pe 119, 120; 37 L, J, Ex, 44; 


1) (1888) 3 
(D 1B, 701, 


17 L. T, 668; 16 


r 


Jj 
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In Allan Mathewson v. Chairman of the 
District Board of Manbhum (2), it was held 
that similar terms in the Bengal Local 
Self-Government Act also include omis- 
sions. 

No authority to the contrary has been 
cited. The interpretation adopted in these 
cases is, in my opinion, the only one reason- 
ably possibleand in my opinion the suit 
against the respondent was rightly dismiss- 
ed. 
This application is dismissed with costa, 

A. N. A, Application dismissed. 

2 58 Ind. Oas. 740; 5 P. L. J. 359; 1 P.L, T. 269; 
(1920) Pat. 193. < 


PATNA HIGH COURT. 
SgooxD CiviL diet Nos. 1271 To 1273 oF 
1926, 

February 22, 1928. 
Present:—Mr. Justice Das and 
Mr. Justice Ross, 

Rani BHUNESHWARI KUER— 
PLAINTIFF—APPELLANT 
versus 
NUMESHWAR SINGH AND OTHRRS— 
DAFENDANT8S— RESPONDENTS, 
Landlord and tenant—Suit for bhaoli rent—Dis- 


crepancy between pantha papers and commuted 
rent—Procedure—Commuted rate, evidentiary value 


tin a suit for bhaoli rent a Court cannot reject 
the plaintiffs papers and arbitrarily reduce the rent 
claimed merely because there is a great discrepancy 
between the plaintiff's papers and the commuted rent, 

The commuted rate is not the criterion for the 
produce of any particular year. a 

Second appeals against a decision of the 
District Judge, Gaya, dated the 7th May, 
1925, modifying that of the Munsif, Gaya, 
dated the 28th November, 1924. 

Mr. S. N. Rai, forthe Appellant. 

Mr. Nawal Kishore Prasad. No. II, for the 


Respondents. 


JUDGMENT. 

Ross, J.—These are appeals by the 
plaintif in suits for rent of the years 1328 
to 1329. During 1328 and 1827 the rent 
was bhaoli and for 1328 and 1329 it 
was a cash rent, the rent having been 
commuted under s. 40. The only ques- 
tion in these appeals is as to the bhaoli 
claim for 1326 and 1337. 

The learned Munsif accepted the plaintiff's 
pepers and gaye a full decree, The learned 
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District Judge held that with regard to 
1326 the case for the tenants must be 
accepted that there was no crop in that 
year which was a notoriously bad year. 
This isa finding of fact. Withregard to 
1327, itseems tome thatthe decision of 
the learned District Judge must be set aside, 
He has not considered the plaintiff's papers - 
on their own merits. He has contrasted 
the rates disclosed by these ;papers with 
the commuted rate and, finding that there 
was a great discrepancy between them, has 
heldthat the plaintiff's claim was unreliable, 
But the commuted rate is not the criterion 
for the produce of any particular year and 
the standard adopted by the learned 
District Judge is not a correct standard. 
He in fact admits this by adding to the 
commuted rent one-third which is arbit- 
rary. 

I would, therefore, allow these appeals 
so far as the year 1327 is concerned and 
decree the plaintiffs claimin full for that 
year. With regard to damages the learned 
District Judge has allowed only ten per 
cent. in that year on the greund that the 
claim for bhaoli had been excessive. 
On the view that the plaintiff's papers 
must be accepted, the full claim for 
damages must also be allowed. 

Costs will be according to the succegg 
of the parties. 

Das, J.—I agree. 


ALN, A. Appeals allowed, 


RANGOON HIGH COURT. 
Fixst CIVIL APPEAL No. 231 oF 12727. 
February 26, 1928. 
Present:—J ustice Sir Benjamin Herbert 
Heald, Kr., and Mr. Justice Maung Ba, 
K. 8. E. MOHAMED OASSIM 

AND OTHERS—A PPELLANTS 


versus 
JAMILA BEE BEE-— RESPONDENT. 

Limitation Act (IX of 1908), Sch. I, Art. 182 (6) 
—Surety for payment of decree amount—Applica- 
tion for execution against judgment-debtor, whether 
saves limitation as against surety—Decree passed 
‘jointly’, meaning of. e 

Though a decree passed against a person can be 
executed against another who has become a surety 
for the payment of the decretal amount, the decree 
cannot be regarded as having been passed jointly 
against the judgment-debtor and the surety, within 
the meaning of cl. > of Art. 182 of Soh, I of the 
Limitation Act, and an application for, executiqg 


480 
against the judgment-debtor will not, consequently, 
save limitation as against a surety under the sald 
clause. . 

First appeal against an order of the 


District Court, Hanthawaddy, in Civil 
Execution No. 66 of 1926. 

Mr. Leach, for the Appellants. 

- Mr. Chari, for the Respoadent. 

JUDGMEN T.—[Thematerial portion of 
the judgment alone is given below:—] 

Olause 5 of Art. 182 of the First 
Schedule to the Limitation Act says in 
effect that an application for execution of 
a decree can be made within three years 
from the date of the last application 
in execution provided, of course, that that 
last application was itself within time, 
and there is a provision to that clause 
which says that where the decree has 
been made jointly against more per- 
sons than one, the application, if made 
against any one or more of them, sball 
take effect against them all, The lower 
Court's view seems to have been that the 
decree ia this case against K. E. Mahomed 
must be regarded as a decree passed 
against K. E. Mahomed and his two 
sureties jointly because it can be executed 
against the sureties as well as against K. 
E. Mahomed and that, therefore, an ap- 

lication for execution agaiost : 
Mahomed, the principal debtor, saved 
limitation as against the sureties. 

This matter was discussed in the case of 
Narayan Ganpatbhai Agsal v. Timmaya 
(1), which was a case where during the 
pendency ofasuit adebt due to the de- 
fendant was attached before judgment and 
the attachment was removed on security for 
the due performancé of the decree being 
given. More than three years from the 
date of the decree the plaintiff sought to 
execute thedecree against the surety. He 
claimed that limitation was saved by a 
previous application for execution against 
the defendant, The Oourt held that the 
decree could not be regarded as having 
been passed jointly against the judgment- 
debtor and the surety, and that, therefore, 
an application of execution against the 
defendant did not save limitation as against 
the surety. So far as we are aware that 
decisiom has never been overruled and we 
accept it as good law. 

We hold, therefore, that the applications 
ofthe 9th of February, 1926, do not save 


(I) 31 Bom, 60; 8 Bom, L, R. 807, 
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limitation in respect of execution against 
appellants, and accordingly we allow the 
appeal and, setting aside the order of the 
lower Court, we dismiss the application for 
execution as against appellants as being 
time-barred. 


Respondent will pay appellants’ costs in. 


both Courts, Advocate'sfee in each Oourt-to- 
be five gold mohurs. - 
ALN, A, Appealallowed, : 


PRIVY COUNCIL, 
APPRAL TROM THE NAGPUR JUDICIAL COMMIS- 
SIONEB'8 Court, 
May 17, 1928. 
Present:— Viscount Sumner; Mr. 
Ameer Ali and Sir John. Wallis, 
RAMGOPAL AND OTBERS—DRFENDANTS . 
—APPELLANTS 
versus 
DHANJI JADHAVJI BHATIA, TRADIKG 
UNDER THE NAME OP Tun ANDANI 
COMPANY-—PLAINTIEFS— RESPONDENT, 


Contract Act (IX of 1872), s. 78—Damages jor. 


breach of contract—Remoteness of damages—Loss of 
profits—Practice—Finding of fact of A 
E esce. of witnesses, Vf eA ia 
contract was made at the beginning of th 
cotton season by which during six mantha or ph 
the defendants were to place their mill at the 
laintiffs disposal for half its working time at 
d rates in order to gin cotton which he con- 
templated buying and for his part undertook to 
procure and supply to them. In a suif for damages 
or breach of contract it was contended that the 
plaintiffs expected profit was a speculative amount’ 
and too remote and that the plaintiff could not 
recover more than the extra cost paid to other 
Mills for ginning such cotton as he tende1ed to them: 

Held, (1) that an estimate of the profits which the 
plaintiff could have made if the defendants had held to 
the contract with him was the natural way of measur- 
ing the plaintiff's loss and the plaintiff was entitled to 
recover such profits; [p. 481, col. 2] 

(2) that though the plaintiff was bound to take 
reasonable steps to mitigate the loss he was not bound 
to buy the cotton and tender it for ginning to other 
mus m order to a down his loss for the defendants’ 

ene a mere difference.in ginnin 
col 8; p. 482, col. 1.] du QE 

n a pure question of eredibility of witne 
meum oe al at Ge, selbe rap 
of fact arrived a e urt of | i 
[p. 481, col. 1.] n Vi i ak mo 

Appeal from a decree of the Nagpur 
Judicial Oommissioner’s Oourt (Hallifax 
and Kotval, A.J. Os), dated the 20th 
December, 1924, reversing a decree of . the 
Becond Additional District J udge, Akola, 


dated the 20th January, 1921, 


4 
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Mesers. Dunne, K.C., Parikh and Hyam, 
for the Appellants, 

Messrs, Lowndes, K. C., and Raikes, for 
the Respondents. 

JUDGMENT. 

Viscount Sumner.—The respondent, 
who was the plaintift in the suit, claimed 
against the legal representatives of the 
partners in a firm now dissolved, who are 
the present appellants, to recover damages 
for breach of a contract to gin for him in 
their ginning factory raw cotton, which 
he contemplated buying and, when ginned, 
pressed and made up into bales, proposed 
to sellon the market in Bombay or else- 
where. 

At the trial the Second Additional District 
Judge of Akola decided that the alleged 
contract was not proved and he dismissed 
the suit. Thereupon the plaintiff appealed 
to the Oourt of the Judicial Commissioner 
for the Central Provinces. Before the 
appeal came on to be heard, the Judge 
was removed from his office for judicial 
misconduct, not, however, connected 
with this case. Accordingly, in the 
language used by the members of the 
Judicial Oommissioner’s Court, ‘In 
the lower Court the plaintiff's suit was 
dismissed, In this Court it was agreed 
that no reference should be made to the 
very long judgment of that Oourt, for 
reasons which need not be specified. In 
this Oourtit is not seriously contended 
: for the respondents that the contract 
alleged by the plaintiff was not duly made 
and was not a binding contract. That is 
anyhow very completely proved by the 
plaintiff's evidence." 

In view ofthis passageit is difficult to 
see how their Lordships could review a 
finding of fact thus arrived at. Without 
dealing with the technical effect which 
Buch an agreement might be deemed to 
have, itis plain that ona pure question 
of credibility of witnesses, their Lord- 
ships have no better competence to deter- 
mine where the truth lay than the Appeal 
Court had, if so much, nor was the con- 
tention pressed at the Bar that they ought 
to endeavour to do 80. 

There remains the question whether, as 
the appellants urged, the damages were 
intrinsically too remote, and had been 
awarded on wrong principles. As to this 
the judgment under appeal says— 

“It is further quite apparent that the 
pmount of profit tha plaintif could have 


Bl 
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made, if the defendants had held to their 
contract with him, is the amount of the 
loss, which naturally arose in the usual 
course of things from their breach of it, 
which also the parties knew when they made 
the contract to be likely to result from a 
breach of it.” 

The appellants argued that the plaintiff's 
expected profit wasa speculative amount 
and too remote; that he had little or no 
cotton to be ginned and bought none; 
and thatin any case he could get no more 
than the extra cost paid to other mills for 
ginning such cotton as he tendered to them, 
With these contentions their Lordships 
cannot agree. 

The contract found by the Court was one 
made at the beginning of the cotton season, 
by which during six months or so tha 
defendants were to place their mill at the 
plaintiff's disposal for half its working 
time at fixed rates in order to gin cotton, 
which he contemplated buying and for 
his part undertook to procure aud supply 
to them. The contractis one of a familiar 
type. The customer proposes over a pro- 
longed period to buy araw product from the 
growers, prepare it and pack it for sale, and 
dispose of it to purchasersat a profit. In 
& senseit is and must be a speculative 
business, but it suits him, by getting the 
cost of ginning and pressing fixed in 
advance, to introduce a factor of certainty 
into his calculations, leaving himself only 
at the riskof fluctuationsin the buying 
and selling» prices of the cotton. But for 
this he might find the ginning mill ad- 
vancing prices as the selling price of baled 
cotton rcBe, and, his necessities being 
thus taken advantage of, a substantial part 
at least of anticipated profit would be 
intercepted by the mill. On the other 
hand, to get its overhead and running 
charges secured, in whole or in part, by 
a contract guaranteeing half time employ- 
ment atany rate, might be an arrange- 
ment that would suit the mill very well, 
leaving it toapply changes of rates to other 
customers and their cotton, Essentially 
then an estimate of profits would be the 
natural way of measuring the plaintiffs loss 
and, though only an estimate, it could be 
correctly formed by the Court, the actual 
course of markets being known at the date 
of the trial, So far then the appellanta' 
criticism fails. As to their other point, 
though no doubt the plaintiff was bound ta 
take reasonable steps to mitigate his loss, the 
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present argument requrires that, after the 
appellants’ breach, he should have bought the 
cotton, which both parties knew he had not 
yet done, and then have tendered it for 
' giuning to other mills in order to cut down 
his loss for their benefit to a mere differ- 
ence in ginning rate. Thefact, however, is 
"that this was a case of anticipatory breach. 
The contract was repudiated almost as soon 
as it was made, and, the intended operation 
‘being thus baulked, the plaintiff was en- 
titled to measure his damages as they then 
stood and could not be required by the 
defendants to buy the cotton, which they 
had announced in advance they would not 
gin for him. Tbeir Lordships are, there- 
ore, of opinion that the appeal fails and 
should be dismissed with coste, and so they 
will humbly advise His Majesty. 
KIR, Appeal dismissed, 
Solicitors for the Appellants: —Mesars, 
Barrow, Rogers & Nevill, 
Solicitors for the Respondents:—Mesars, 
Lattey & Dawe. 


PATNA HIGH COURT, 
CivIL Rerpernce No. 4 or 1927, 
May 29, 1928, 
Present:—Mr. Justice Kulwant Sahay 

; and Mr. Justice Macpherson. 
DHANESHWAR SAHU-—PLAINTIFF 


versus . 
RAMRUP GIR AND OTHER8— 
| DEEENDaNTS, 

„Promissory note—Loan and execution of note 
simultaneous—Promissory note insufficiently stamped 
— Suit on original consideration—Rate of interest— 
Evidence Act (I of 1872), s. 01 (b) —Stamp Act (II of 
4899), s. 85 (a). 

Where money is advanced under a promissory note 
which is not sufficiently stamped, the lender is entitled 
io maintain a suit for recovery of the money lent 
and to adduce evidence, other than the instrument 
itself, in order to prove the loan, even in cases 
where the lending ofthe money and the execution 

the promissory note are simultaneous. The 
lender cannot, however, give any other evidence as 
regards the rate of interest and will be entitled to 
claim only a reasonable amount as compensation by 
way of interest apart from the contract contained in 

the nota. [p 484, col. 1. 

Barham Deo Rai v. Ram Kishun Mahton (1) and 
Buruj Lall v. Anant Lal (4), followed. 

Chotolal Sahu v. Gumani Chaudhary (2) and 
Chinnappa Pillaiv, Muthuraman Chettiar (3), dis- 
sented from. 

Buruj Lall v. Anant Lal (4), Sheikh Akbar v. Sheikh 

han (5) and Pramatha Nath v. Dwarko ‘Nath Dey 

, Teferped to, 
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Animplied contract to re-pay money lent always 
arises from the fact that the money is lent, oven 
though no express promise, either written or verbal, 
is made to re-pay it. [tbid.] 

Reference made by the Subordinate 
Judge, Ohapra, vide his Letter No. 317, 
dated the 18th November, 1927, 

Mr. Harnarayan Prasad, 
of the Reference. 

Mr. S. N. Dutt, against the Reference. 


JUDGMENT. 

Kulwant Sahay, J.—This isa refer- 
ence made by the Subordinate Judge of 
Ohapra ina suit for recovery of money. 
The plaintiff's case, as made in the plaint, 
was that the defendant No. 1 asthe karta 
of his family borrowed from the plaintiff a 
eum of Re: 350 carrying interest at Re. 1 per 
cent. per month and executed a hendnote, 
dated the 24th of May, 1925, in favour of 
the plaintiff. He promised to pay on de- 
mand the principal and interest, and all 
the members of his family were benefited 
by theloan, The claim was made for the 
principal amount of Rs, 350 and Rs. 49 as 
interest, after remission, making a total: 
of Rs. 439. He stated that his cause of 
action arose on the 24th of May, 1925, the 
date of the execution of the handnote, and | ' 
on the 20th of July, 1927, the dateof tho last > 
demand. 

The learned Subordinate Judge found 
that the promissorynote should have bcen 
stamped with atwo annas stamp, but it 


in support 


borea one anna stamp only. The hand-..- 


note was, therefore, inadmissible in evi- 
dence according to proviso (a)tos. 35 of 
the Indian Stamp Act. It was, however, 
argued before him that, if the handnote 
was inadmissible, the plaintiff was entitled 
to adduce other evidence in supportof bis 
claim. The learned Subordinate Judge 
was doubtful whether other evidence could 
be admitted as there wasa conflict of rul- 
ingson the point in this Oourt. He has 
accordingly referred the question to this 
Court, whether the suit must fail when it 
is based onan instrument which is inad- 
missible in evidence, when the transaction 
of loan and execution of the instrument are 
contemporaneous and constitute one trana- 
action, his own opinion being that accord- 
jngtos 91 of the Indian Evidence Act 
other evidence should not be allowed to be 
adduced in such a ease and the suit muat 
fail. 

The tworulings of this Oourt which 
groin conflict with eneh other, and which 
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have been referred- to bythe Subordinate 
Judge,are the decisions in the cases of 
Barham Deo Rai v. Ram Kishun Mahton 
(1) and Chotolal Sahu v Gumani Chaudhary 
(2. Both these decisions are of Single 
Judges of this Court, 

In Barham Deo Rai v. Ram Kishun 
Mahton (1) the suit was based on a hand- 
note bearing an adhesive stamp which 
was, however, not initialled or cancelled 
as required by the Stamp Act and it was, 
therefore, deemed to be an unstamped 
document and inadmissible in evidence. 
It was held in that case that the document 
having been admitted by the trial Oourt, 
the question of the wrongful admission of 
the inadmissible document could not be 
raised ina superior Oourt under $8.26 of 
the Stamp Act, It was, however, held by 
this Court that a plaintiff who proved the 
loan by other evidence is entitled to a 
decree, although the loan was advanced 
under a handnote which could not be 
proved as it was inadmissible in evidence 
and that it was immaterial thatin the 
plaint the date of the cause of action was 
given asthe date of the execution of the 
handnote, and reference was made to 
several rulings of the Calcutta, Bombay 
and Allahabad High Courts. 

ln Chotolal Sahu v Gumani Chaudhary 
(2) thesuit was also based on a handnote 
which was not stamped and could not be 
received in evidence, andthe Munsif held 

‘that asthe plaintiff had failed to prove 
the handnote, upon which the suit was 
brought, the suit must fail. It was held 
by this Oourt in that case, that if the suit 
is founded on an instrument, and that in- 
strument cannot be proved, the suit must 
fail; and reliance was placed upon the 
Madras decision in Chinnappa Pillai v. 
Muthuraman Chettiar (3),in which it was 
laid down that, where a loan and the execu- 
tion of a promissory note are contempo- 
raneous and constitute one transaction, a 
suit based on the original consideration, 
if the promissory note is inadmissible for 
insufficiency of stamp, is not maintain- 
able, 

It must be admitted that the two de- 
cisions are conflicting. The attention of the 
learned Snbordinate Judge, however, does 
not appear to have been called to another 


1) 60 Ind. Cas, 652; 3 P. L. T. 184, I 

t 95 Ind. Oas. 318; 7 P. L. T. 90; (1920) Pat, 158; 
f. I. R. 1926 Pat. 432, 

(8) 10 Ind, Oas. 009; 0 M, I. T, 281, . 
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decision of this Court which was a decision 
of two Judges in Suruj Lall v. Anant Lal 
(4). ln that case it was held that the 
law on the subject was clearly and correctly 
stated in the case of Sheikh Akbar v. 
Sheikh Khan (5) and their Lordships held 
that when a cause of action for money 
is once complete in itself, and ‘the debtor 
then givesa billor note to the creditor 
or payment of the money at a future 
time, the creditor, if the billor note is not 
paid at maturity, may always, asa rule, sue 
for the original consideration, provided 
that the debtor is not also made liable’ 
upon the note to some third person; but 
when the original cause of action is the 
bill or note itself, and does not exist in- 
dependently of it, and the said note is 
inadmissible in evidence, the  oreditor 
must lose his money. This decision, there- 
fore, laysit down as a settled Point of 
law that a suit for money does not neces 
sarily fail if the instrument upon which it 
is based is found to be inadmissible 
in evidence on account of its being in- 
pu tupiently stamped or not stamped at 
all. 

A distinction is made between the class 
ofcases where the loan is advanced and 
the cause of action for money is complete, 
and subsequently the debtor gives a bill or 
& noteto the creditor for payment of the 
money, and the class of cases where the 
original cause of action is the bill or note 
itself, and does not exist independently of 
it. This distinction wag clearly brought 
out by Garth, C. J., in. Sheikh Akbar v. 
Sheikh Khan (5). The sécond class of cases, 
namely, cases where the original cause of 
action is the bill or the note itself, was 
illustrated by Garth, O. J., with reference 
to & case, when, in consideration of A de- 
positing money with B, B contracts by a 
promissory note to re payit with interest 
atsix months’ date and the learned Chief 
Justice pointed out that in such a case 
there was nocause of action for money 
lent, or otherwise than upon the note it- 
self, beéause the deposit was made upon 
the terms contained in the note, and no 
other; and in such a case the note # the 
only contract between the parties, and if 
for want ofa proper stamp or some other 
reason the note is not admissible in eyi- 
dence, the creditor must lose his money, 


G) 55 Ind. Cas, 556; 1 P. L. T. 
i 7Q, 258; 80, L, R 528; 
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The reason why in that particular class 
of cases the suit must fail is that under 
8.91 ofthe Indian Evidence Act when 
the terms ofa contract, or of a grantor 
of any other disposition of property has 
been reduced to the form ofa document, no 
evidence shall be given in proof of the 
terms of such contract, grant or other 
dispositionof property, except the docu- 
mentitself; and illustration (b) to the section 
runs thus: 

"Ifa contract is contained ina Bill of 
xchange, the Billof Exchange must be 
proved." ; 

It is, however, to be noticed thats. 91 
merely lays down that the terms of the 
contract between the parties must be 
proved by the document itself, and by no 
other evidence. When money is lent, and 
& promissory note is given by the bor- 
rower to the lender, the terms of the 
contract between the parties will ordinarily 
refer to the contract of re payment by the 
borrower, and the contract as regards the 
rate of interest. As was pointed out by 
Petheram, ©. J., in Paramatha Nath v. 
Dwarka Nath Dey (6) an implied contract 
to re-pay money lent always arises from 
the fact that the money is lent, even 
though no express promise, either written 
or verbal, is made to re-pay it. It follows, 
therefore, that apart from the instrument, 
wiz., the promissory note, there is always 
8 contract to re-pay a loan, and such con- 
tract can be proved independently of the in- 
strument. It is only the other contract relat- 
ing tothe rate of interest which can only 
be proved on reference to the instrument 
itself, I am, therefore, of opinion that even 
in cases wherethe lending of the money 
and the execution of the promissory note 
are contemporaneous, the plaintiff is entitl- 

-ed to maintaina suit for recovery of the 
money lent and to adduce evidence, other 
than the instrament or the promissory note 
itself, in order to prove the loan, It may 
be that ordinarily the plaintiff may find 
jt difficult to prove the loan apart from 
the promissory note, but, if he is able to 
do s9, there is no reason why the suit 
should fail and why the plaint should not 
be entertained. 

. It was held solongago as the year 1878 
in Golap Chand v. Thakurani Mahokoon 
Kooaree (T) that the plaintiff, in a suit on 
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& promissory note written on unstamped 
paper,is not debarred from giving inde- 
pendent evidence of consideration ; and 
this view has been consistently followed in 
the Oaleutta High Court and was also ac- 
cepted by this Court in the case of Suruj 
Lallv. Anant Lal (4). The Madras High 
Oourt appears to have taken a different 
view ; but the Bombay and the Allahabad 
High Courts are in agreement with the 
Calcutta High Court, vide Balbhadar Prasad 
v. Maharaja of Betia (8), and the recent 
decision of the Bombay High Oourt in 
Jacob & Co v. Vicumsey (9) where it was 
pointed out that the transaction may be 
one of three kinds: either the contract 
may be considered as contained wholly in ` 
the promissory note or Bill of Exchange 88 
in illustration (b) to s. 91 of the Indian 
Evidence Act, in which case if the plaint- 
if could not sue on the promissory note 
he could notsue atall; or, secondly, the 
promissory note may be regarded asa con- 
ditional payment of the amount of the loan 
in which case, if the promissory note is 
insufficiently stamped, it isonly a worthless 
piece of paper and the plaintif can sue 
on the loan; and, thirdly, the promissory 
note may be passed as a security for the 
loan in which case there is no necessity for . 
the plaintiff to sue on the promissory note 
at alland whether it is properly stamped 
or not he can bring a suit on the loan. 

I am, therefore, of opinion that this re- 
ference should be answered by saying that 
the suit giving rise to the reference is 
maintainable and if the plaintiff can prove 
the loan by other evidence he will be 
entitled to & deoree, He cannot give any 
other evidence as regards the rate of 
interest, but he may be entitled to & 
reasonable amount as compensation by way 
of interest apart from the contract con- 
tained in the handnote, 

Macpherson, J.—I agree tothe answer 
proposed. In so doing I make a concession 
to the principle of stare decisis, the authori- 
ties in the Oaleutta High Court prior to 
1916 and the authorities in this Court 
thereafter including unreported cases, being 
all in favour of that answer with tbe ex- 
ception of a recent decision of a Single 
Judge of this Oourt who followed the 
Madras view without discussing the Calcutta 


a 0A.351; A, W.N, (1887) 49; 5 Ind. Dec. (N. 8.) 
9 102 Ind. Cas, 138; 29 Bom, LR. 482; A, I Ih 
1037 Bem, 430, . B 


111 £ 0.1958 


&nd Patna decisions, Had the point been 
open, I should have experienced consider- 
able hesitation in rejecting the opposite 
view, Io particular I am” not confident 
that the decision of Sir Richard Garth in 
Sheikh Akbar v. Sheikh Khan (5), as ex- 
plained by -the learned Chief Justice 
himself in Radhakant Shaha v. Abhoychurn 
Mitter (10), has been correctly interpreted 
in the subsequent Oalcutta and Patna 
decisions [compare  Parsotam Narain v. 
Taley Singh (11).] 
A. N. A. Order accordingly. 

mu 8 O. 721; 110, L. R. 310; 4 Ind. Dec. (x. 8.) 


(11) 26 A. 178, A, W. N. (1903) 217. 





PRIVY COUNCIL. 
CoNSOLIDATED ÁPPHALS FROM TaB OUDH OHIRE 
Court. 

July 5, 1928, . 

Present :—Lord Shaw, Lord Oarson, Lord 
Salvesen and Sir John Wallis. 
GAURI NATH KAKAJI—DEFENDANT 
—ÁPPRLLANT 
versus 
Musammat GAYA KUNWAR--PLAINTIFE 
—RasPoNDENT. 

Mindu Law—Co-widows—Right of survivorship— 
Effect of partition between them—Alienation for 
legal necessity by one widow without concurrence of 
the other—Surviving widow not bound. 

Uf a Hindu dies leaving two widows, they succeed 
as joint tenants with a right of survivorship. 
They are entitled to obtain a partition of separate 
portions of the property so that each may enjoy 

er equal share of the income accruing therefrom, 
Each can deal as she pleases with her own life» 
interest, but she cannot alienate any part of the 
corpus of the estate by gift or Will so as to pre- 
judice the rights of the survivor or a future rever- 
sioner. If they (the widows) act together they can 
burden the reversion with any debts contracted 
owing to legal necessity, but one of them acting 
without the authority of the other, cannot prejudice 
the right of survivorship by burdening or ienating 
any part of the estate. The mere fact of parti- 
tion between the two, while it gives each a right 
to the fruits of the separate estate assigned to 
her, does not imply a right to Mee the claim 
of the survivor to enjoy the full fruita of the pro- 
perty during her lifetime [p 488, col. 2; p. 487, col. 1.] 

Bhagwandeen Doobey v. Myna Bee (1) and Sri Gaja- 
pati Radhamani v. Maharani Sripusapati Alakajes- 
wari (2), followed. . 

Jai Narain Singh v. Munna Lal (4), dissented 


om. 
Kalliyanasundaram Pillai v. Subba Moopanar (3), 
distinguished. 
Valluru Appalasuri v, Sasapu Kannama Nayuralu 
(5), referred to. 
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Musammat Umrao Kunwar and Musammat Gaya 
Kunwar, who were the senior and junior widows 
respectively of one Laiq Singh, effected a partition 
of his property through the Revenue Courts, that 
is to say, they separated -and divided the enjoyment 
of the widow's life-estate, each dealing thenceforth 
with the properties that fell to them respectively 
under the partition as ifthey were separate owners 
of the life-estate therein. In 1891 the senior widow 
executed in favour of the defendants a mortgage 
of the villages assigned to her on such partition. 
The said mortgage was for a legal necessity, but 
was made without the consent, express or implied, 
of her co-widow, Musammat Gaya Kunwar. After 
the death of the mortgagor (Musammat Umrao. 
Kunwar) in 1908, the surviving widow (Musammat 
Gaya Kunwar) brought the present suit to recover 

ossession of the said villages from the defendants 
mortgagees). The trial Court decreed her suit, but 
only on the footing that in so faras the mortgage 
which had been granted by the senior widow was 
justified by car gue she (the plaintiff) was bound 
as a condition of obtaining possession to pay the 
amount due to the mortgagees (defendants). The 
Conrt of Appeal (Chief Court of Ondh) reversed 
the judgment of the trial Court and held that the 
plaintiff was entitled to an unconditional decree 
for possession of the ‘villages. On appeal by the 
mortgagees to the Privy Council: 

Held. that the plaintiff who succeeded in 1908 to 
the villages by right of survivorship was not bound 
by the mortgage of 1891 even to the extent that 
it was made for a legal necessity, inasmuch as 
it effected without her concurrence and without even 
her consent to the borrowing being ever applied 
for. [p 488, col. 1] 

Obiter dictum.—When the concurrence of the co- 
widow has been asked for to a borrowing by the 
other for necessary purposesand unreasonably re- 
fused, a mortgage for such a debt granted only 
by the one widow might be held binding on the 
corpus of the estate anda fortiori on the surviving 
widow. |tbid] i n 

Gaya Kunwer v. Gauri Nath Kakaji, 94 Ind. Cas. 
932, affirmed. : 

Consolidated appeals from one. judgment 
aud two decrees of the ORief Court, Lucknow, 
(Sir Louis Stuart, Ohief Judge and Mr, 
Justice Raza), dated the 4th March, 1926, 
and reported as 94 Ind, Oas. 932, reversing a 
judgment and decree of the Oourtof the 
Subordinate Judge, Hardoi, dated the 29th 
April, 1924. f 

Messrs. Dunne, K. C., K, Brown and Dube, 


for the Appellants. 
Messrs. DeGruyther, K. C., and Abdul 
Majid, for the Respondent. 


JUDGMENT. 

Lord Salvesen.—This appeal arises 
out of a suit at the instance of the surviv- 
ing widow of Laiq Singh who was the 
owner of certain villages situate in the 
District of Hardoi. The plaintiff in that 
guit, who is the respondent here, prayed 
for decree for possession of the villages in 
question at that time in possession of the 
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appellant under mortgages in favour of 
his author (?. The Subordinate Judge of 
Hardoi granted decree in the respondent's 
favour, but only on the footing that inso 
far as the mortgages which had been 
granted by thesenior widow were justified 
by necessity, she was bound as a condition 
of obtaining possession to pay the amount 
due to, the mortgagees. From his judg- 
ment an appeal was taken to the Ohief 
Court of Oudh which by decree dated the 
4th March, 1826, reversed the judgment 
and decree, dated the 29th April, 1924, of 
the Subordinate Judge and held that the 
respondent was entitled to an unconditional 
decree for possession of the villages. From 
this decree the present appeal has been 
brought. - 

: The material facts have been so fully 
dealt with in the judgment of the Ohief 
Court of Oudh that iv is unnecessary to 
recapitulate them except in the barest out- 
line, The owner of the villages, Laiq 
Singh, wasa Hindu who owned seven villages 
and shares in others. He died on the 13th 
August, 1885, and was survived by two 
widows, Musammat Umrao and the respond- 
ent. Prior to his death he had burdened 
his estate by mortgages for the principal 
sum of Rs. 28,000 bearing interest at the 
usual rate. This obligation was recognised 
by the widows and aftera suit had been 
commenced by the mortgagees against 
them a compromise was effected in 1887 
under which they agreed to, divide the 
responsibility. Umrao Kunwar, who had 
at the time (presumgbly under an arrange- 
ment with her co-widow) obtained sole 
possession of a half sharein the villages of 
Bakraori and Janwar, agreed to transfer 
the possession of this property to the mort- 
gagees that they might enjoy the usufruct 
and re-pay themselves the principal sum 
of Rs. 15,983-6 and interest, while the 


- respondent agreed to pay Rs. 17,779 in cash 


on condition that on such payment she was 
to be held under no liability in respect of 
her husband's mortgages. The respondent 
did in fact discharge this liability, but the 
senior widow did not put the mortgagees in 
possession of her share in the villages until 
some years thereafter. It has been, however, 
found as a fact that the rents of the villages 
collected by the mortgagees have long 
Bince extinguished the principal sum and 
interest due to them in respect of Laiq 
ingh's mortgages. 
BN aing On this compromise the widowa 
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proceeded to partition Laiq Singh's prò- 
perty through the Revenue Courts, that ig 
to say, as afterwards explained, to separate 
and divide the enjoyment of the widow's 
lifeestate. In the final result the villages 
specified in the plaint were assigned to 
Umrao and the othervilleges tothe respond- 
ent. During this period the relations 
between thetwo widows were anything but 
friendly. The senior widow had by a suit 
at the instance of a boy whom .she said 
she had adopted with her husband's 
authority sought to deprive the respondent 
of any share in his inheritance. This suit 
failed. 

In consequence of Umrao's failure to put 
the mortgagees in possession of her half 
share in the two villages they in 1889 raised 
an action against her. Ultimately it was 
arranged that the whole of Janwar which 
had fallen to Umrao at partition should be 
handed over to the mortgagees and that 
Sakraori should be exempted from any 
charges in respect of the deceased husband's 
debt. From this time forwards the two 
widows wereentirely separate, each dealing 
with the properties that fell to them res- 
pectively under the partition as if they 
were separate owners of thé life-estate 
therein. 

On the 28th April, 1891, Umrao executed 
a mortgage for Rs. 38,000 in favour of the 
appellant and another. Under this deed 
she mortgaged with possession the four 
villages insuit, and on the 23rd August, 
1891, she executed a deed in respect of fur- 
ther charges for Rs. 1,200. The first mort- 
gage included the debt undertaken in terms 
of the compromise (since discharged out of 
the usufruct)and the balance consisted of 
further debts incurred by Umrao. Posses- 


sion was ultimately obtained by the 
mortgagees in 1905. 
Musammat Umrao died in 1908, The 


other widow, the respondent, brought the 
present suit within 12 years of her death. 
The sole question for our decision is whether 
these two mortgages of 1891 are valid and 
binding on the respondent who succeeded 
in 1908 to the villages by right of survivor- 
ship This question of law has been decid- 
ed by the Ohief Court of Oudh in the nega- 
tive. 

The general law is so well-settled that it 
scarcely requires re-statement. Ifa Hindu 
dies leaving two widows, they succeed ag 
joint tenants with a right of survivorship, 
They are entitled to obtain a partition of 
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separate portions of the property so that 
each may enjoy her equal share of the 
income accruing thereform. Each can deal 
asshe pleases with her own lifs-interest, 
but she cannot alienate any part of the 
corpus of the estate by gift or Will so as to 
prejudice the rights of the survior ora 
future reversioner. If they act together 
they can burden the reversion with any 
debts contracted owing to legal necessity, 
but one of them acting without the authority 
of the other, cannot prejudice the right 
of survivorship by burdeningor alienating 
any part of theestate. The mere fact of parti- 
tion between the two, while it gives each a 
right to the fruits of the separate estate 
assigned to her, does notimply a right to 
prejadice the claim of the survivor to enjoy 
the full fruits of the property during her 
lifetime. These principles have been 
established by along series of decisions, 
one of the earliest and most authoritative of 
which isa case of Bhugwandeen Doobey v. 
Myna Bee(1\,the head-note of which contains 
the following passage :— 

“Where a childless Hindu dies, leaving 
two widows surviving, they succeed by 
inheritance to their husband's property as 
one estate in co-parcenary, with a right 
of survivorship; and there can be no 
alienation or testamentary gift by one widow 
without the concurrence of the other. " 

In that casa there had been a division 
effected by the Judge of Benares of the 
estate between the two widows snd the 
argument was that such divison having 
been acquiesced in, the estate of the one 
widow became a divided and separate 
estate which she was competent to leave to 
whomsoever she pleased. This contention 
was negatived by the Privy Oouncil. In 
the course of his long and detailed judg- 
ment, Sir James Colvile said: 

" The estate of two widows who take their 
husband's property by inheritance is one 
estate. Theright ofsurvivorship isso strong 
that the survivor takes the whole property, 
to the exclusion even of daughters of the 
deceased widow. They are, therefore, in 
the strict sense, co-parceners, and between 
` undivided co-parceners there can be no 
alienation by one without the consent of 
the other." 

The authority of this case has not been 
questioned before the Board, but it was 
contended that as the Subordinate Judge 


(1) 11 M. I. A. 487; 9 W, R. P. C. 23; 3 Suth, P. C. 
J. 124; 2 Bar. P. O. J. 827; 20 B, R. 184, 
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found that the elder widow had incurred 
debts of necessily which she had charged 
by the mortgages in favour cf the appellant 
upon the villages which had been assigne 

to her under the partition agreed upon by 
the parties and confirmed by the Oourt,theso 
mortgages were binding on the survivor. 
In support of this argument, he maintained 
that the respondent had impliedly consent- 
ed to such adealing by the elder widow 
with the property of which she had the 
sole management under the partition 
bstween them. Express consent was not 
alleged, and indeed under the only issue 
which deals with this matter it appears to 
be assumed that no consent was ever given. 
That issue is expressed in these terms :— 

“2. Were the said mortgages made for 
a legal necessity and for payment of 
antecedent debts? Are they for that 
reason binding on the plaintiff, even though 
they were not made with her consent? ” 

It was, however, contended that while no 
express consent was ever given, suchconsent 
is to be implied from the proved facts. Both 
Courts have found that no consent on the 
part of the respoudent can be inferred to 
the granting of the mortgages which are 
charged. Their Lordships are quite content 
with the conclusion reached by the High 
Court, which is thus expressed :— 

“The most that this evidence can 
establish is that Umrao Kunwar and Gaya 
Kunwar each acted independently of one 
another in making transfers. Each asserted 
a right, which was not possessed, to deal 
absolutely with the property in her separate 
possession. . . The circumstance that 
neither objected toa transfer made by the 
other cannot, in our opinion, be construed 
to mean more than that neither objected to 
the other making a transfer, provided that 
transfer did not affect her own interests in 
theevent of her succeeding to the estate by 
survivorship. . ._. we findan absolute 
absence of evidence which would justify us 
in drawing aconclusion that Gaya Kunwar 
consented to the transfers in question.” 

There remains the question whether to 
the extent that the mortgages were made 


for a legal necessity they are *bind- 
ing on the respondent, This was not 
expressly decided by the case in 


Bhugwandeen Doobey v. Myna Bee (1) 
which dealt with & gratuitous alienation by 
one widow to the prejudice of the other, 
butit was made the subject of decision 
in the well-known case of Sri Gajapati 
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Radhamani v. Maharani Sripusapati Al- 
akajeswart (2), There it was held, as 
expressed in the head-note, that a mort- 
gage by a Hindu widow, even for necessary 
purposes, without the concurrence of her 
co-widow is not binding upon the joint 
estate which has descended from their 
deceased husband so as to affect the 
interest of the co- widow, but the question 
was left open whether a “care for bor- 
rowing without the co-widow's consent 
could p^ established so as to empower one 
widow so to bind the estate," and the only 
thing that was definitely decided was that it 
could not do so where the concurrence of 
the co-widow was not even applied for. 

Their Lordships can conceive of cases 
where when the concurrence of the co- 
widow has been asked for to a borrowin 
by the other for necessary purposes an 
unreasonably refused, a mortgage for such 
a debt granted only by the one widow 
might be held binding on what may be 
termed the corpus of the estate. That 
cage does not arise here. Umrao Kunwar 
never asked the respondent to consent to 
the granting of the mortgages in dispute. 
What attitude the respondent might have 
taken up had such a request been made 
can only be matter for conjecture. 

The decision of the Board was pronoune- 
ed in 1894 and with the exception of two 
cases to which reference is afterwards 
made, it has been consistently followed. 

The two cases which are founded on as 
forming an exception tothe genéral current 
of authority are Kalliyanasundaram Pillai 
v. Subba Moopanar® (3) decided in 1904, 
and Jai Narain Singh v. Munna Lal (4). 
In the former the head-note bears that 
“a mortgage executed by the senior widow 
fora necessary purpose without the con- 
currence of the junior widow will be 
binding upon the latter." This broad 
proposition is not supported by the actual 
decision and it is explained in the recent 
ease of Valluru Appalasuri v, Sasapu Kan- 
namma  Nayuralu (5) on the footing 
that the Judges were of opinion on the 
facts of that case that the senior widow was 
recognised as manager or agent ofthe other, 
and that such an inference can be made 

e 19 I. A. 184; 16 M. 1; 17 Ind Jur. 36; 6 Sar. P. 
O. J. 1; 5Ind Dec. (N.s ) 769 (P. C) 

(3)14 M L J. 139. 

4) 107 Ind. Cas. 699; 26 A. L. J. 268; A, I. R. 
1928 All 92. 


5) 90 Ind. Oas. 881; 49 M. L. J. 479; A. I. R. 1926 
Mad. 6; 2L. W. 287; (1925) M. W. N. 622, 
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only in acase where there wasno known 
hostility between the widows and was not 
possible where (as in the present case) the 
widows were hostile to each other. 

In the second case above referred to there 
was undoubtedly an expression of opinion by 
the learned Judges of the High Court of 
Allahabad that wheretwo Hindu widows have 
Separated for purposes of conveniently en- 
joying the estate left by the husband if one 
of them alienates & portion of the estate in 
her possession under the pressure of legal 
necessity, the reversioner is bound by such 
alienation. This opinion was not necessary 
for the decision of the case for the Court 
had already held that the widow who had . 
not executed the mortgage-deeds challenged ` 
was nevertheless a consenting party to this 
alienation. It may be noted that the case 
arose not between the survivor of the widows 
and the mortgagee but between the mort- 
gagee and the reversioner after the death of 
both widows. The opinion of the High 
Court was, therefore, obiter and it is not 
consistent with the judgment of the Privy 
Council in Sri Gajapati Radhamani v. 
Maharani Sripusapati Alakajeawari (2). 
Their Lordships will accordingly humbly 
advise His Majesty that the appeal should 
be dismissed with costs to the respcndent, 

K. J. B. Appeal dismissed. 

Solicitor for the Appellant:—Mr. H. S.L. 
Polak. 

Solicitors for the Respondent:—Messrs,, 
Chapman, Walker and Shephard. 


NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. 
Szoonp CIVIL APPrAL No. 98-B or 1926, 
August 24, 1927. 

Present; —Mr. Kinkhede, A. J. C. 
DEOBA AND oTBER8—DBESFENDANTS 
—APPELLANTS 


versus 
RAJE JANARDHAN SHRINIWAS 
— PrAiNTIFF— RFRPONDENT. 

Civil Procedure Code (Act V of 1908), s. 100— 
Status of tenant — Question of law—Omuassion to con- 
sider material evidence— Interference n second 
appeal —Berar Land Revenue Code, 1896, s. 78—'Tenant 
of antiquity’, meaning of— Execution of annual 
kabuliyat, effect of— Payment of enhanced rent, effect 
of—Landlord and tenant—Execution of kabuhyat by 
tenant alone, whether operates as lease. 

The question whether & tenant is a tenant of 
antiquity within s, 78 (2) of the Berar Land Revenue 
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Oode is not itaelf a question ol fact but e question 
of law. [p. 490, col. 2) 

Dhanna Mal v. Moti Sagar (1), followed. 

A tenantof antiquity does not loge his status as 
such by giving an annuel kabuliyat and agreeing to 
vacate the land. [p. 491, col. 2] 

A kabuliyat executed by the occupier or cultivator 
cannot by itself operate as a lease nor is its 
acceptance by the owner ofthe premises sufficient 
fwd the title of a lessee upon the executant, 

ibi 

Permanency of tenure does not always carry with 
it per manonoy or fixity of rent. Lp. 492, col D 

here the lower Courts have based their findings 
on some of the documents forming only a portion of 
the evidence on record without considering the rest 
of the evidence, it is open to the High Oourt in 
POE appeal to interfere with such findings. [p. 493, 
col. 1. 

The presumption which s. 78 (2), Berar Land 
Revenue Oode, authorizes a Court to draw has no 
reference to the individual; it relates to the period 
as regards the. intended duration for which any 
particular land is held in tenant right. It is this 
peculiar incident of antiquity, namely, of the dura- 
tion of the tenancy being co-extensive with the 

. duration of the tenure of the landlord, which is of 
the essence of every tenancy of antiquity, and which 
distinguishes it from the other class, namely, of 
annual tenancies. It attaches to the land, and must 
run with and remain attached to it, in whosoever's 
panes. it may be, for the time being. [p. 493, cols. 

The term ‘antiquity’ in s. 78 of the Berar Land 
“Revenue Code is only a relative term and has 
reference to the history of the tract where the 

; land is situate aud to the possibility of getting 
evidence and is nota remote orabsolute antiquity, 
and, however recently the tenancies might have 
come into existences, the tenants might be held 
entitled to protection, if it could be extended to 
them consistently with the history of the tract 
where the land is situate and with the possibilities 
which may exist forthe parties to get evidence in 
mupport of their respective versions. [p 496, col. 


Oase-law discuseed.] 

Second appeal from a decree of the Special 
Additional District Judge, in Civil Appeal 
No. 205 of 1924. 

Mr. P. C. Dutt, for the Appellants, 

Mr. M. B. Niyogi, for the Respondent. 


JUDGMENT.—This is an appeal 
against the decision of the Special Addi- 
tional District Judge in Civil Appeal 
No. 205 of 1924, arising out of Suit No. 103 
of 1018 filed by the plaintiff-respondents 
against defendants Deoba, Dajiba and Raoji 
for their ejectment from fields bearing Nos. 
26 and 27 respectively known as Piplacha 
and Malacha, situate at Kasba Warrah 


Jahagir of which they are the jahagir- - 


dara. 

The first Court decreed the plaintiffs’ 
claim for ejectment and mesne profits on 
the ground that the defendants were an- 
nual tenants and that their tenancy was 
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validly determined by notice to quit. The 
defendants’ appeal was dismissed as bar- 
red by time, but this Oourt condoned the 
delay and remanded it fordisposal on the 
merits. The Special Additional District 
Judge who since heard the same confirmed 
the trial Court's decree. The defendants 
have, therefore, come.up in second appeal - 
urging several grounds. 

he peculiarity of this case is that 
defendant No. 1, Deoba, his father Nago and 
uncle Shanker had executed kabuliyats 
(Exs, P-2, P-8, P-6 to 8, P-61 and ‘P 62) 
in respect of the flelds in suit during the 
period 1901-05 in plaintiff's favour. On 
their strength mainly, the first QOourt 
came to the fiading that the defendante 
were annual tenants holding under an- 
nual leases, The last of these leases wag 
for the year 1:08-U6 for which Ex. P8 
dated 28th July, 1905, was executed by de- 
fendant Deoba. This document containa 
an express agreement that on the expiry 
of one year the land will be given back to 
the lessor, and that it was optional with 
him to re-let it thereafter. Allthe kabu- 
liyats are on printed forms of one pattern 
and contain similar stipulations, These 
kabuliyats have been duly proved by oral 
evidence to be genuine. The first Court 
therefore, held that defendant No. l'a 
father, Nago, first held the- fields under 
the kabuliyat (Ex. P 2) which is dated 
15th April, 190], and that after him his 
son, defendant No.1, Deoba, himself held 
some times one and some times both the 
fields and executed kabuliyats. It, there- 
fore, concluded that the defendants cannot 
say that they are tenants of antiquity ag 
contemplated by s. 78 (2) Berar Land 
Revenue Code, that their tenancy was 
governed by their own special contracts 
and they cannot go behind them. Their 
tenancy being treated as determined b 
valid notice to quit under s. 79 (2; of 
the said Oode a decree was passed 
against them accordingly. 

In this view of the case the first Court 
does not appear to have considered the 
further pleas of these defendants that 
they were tenants of antiquity. The 
Special Additional District Judge con. 
curred with the first Court and found 
that the defendants and their predecessorg. 
in-title held the fields in suit under an. 
nual leases referred to above. With re. 
gard to the plea of their being tenants of 
antiquity, he observed that the -fact that 
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they gave annual kabuliyals in more re. 
cent years gave a direct lie to their story 
on the point. After making an a:sump- 
tion that they were tenants of antiquity 
prior to 1901, he proceeded to hold that that 
character “would be deemed to have beeu 
lost by reason of the fresh agreement entered 
into by them from 1901 to 1905”, 

He also held that the defendants were 
not at all the tenants of antiquity. In 
coming to this latter conclusion the 
learned Additional District Judge referred 
to the entries in Prati book (Hx. P.-24) of 
the year 1871 wherein field No. 27 was shown 
as held by one Raghu, son of Mahadji 
Dhangar, and not by defendants’ fore- 
fathers, and further with the help of 
Ex. P-46, a lavnipatrak for 1857, and 
Exs. P-33 to 45 which are nafargats and lav- 
nipatraks for the previous years down to 
1850 he remarked that the defendants’ 
predecegsor-in-title, one Lalu, for the 
first time appeared as a tenant in 1857, 
but that his name did not appear in the 
previous years’ records. The  nafargats 
and lavnipatraks which were more than 
30 years old, were presumed to be genu- 
ine, and held to have been kept regularly 
in the ordinary course of business by the 
jahagirdars, and to constitute good pre- 
sumptive proof of the facta stated in 
them. Finally, he concluded that the 
village having been held by plaintiffs in 
jahagiri rights for the last over 300 years, 
and the defendants’ tenancy having been 
commenced after a definite time, i. e., 1857 
A. D., they could not be held to be tenants of 
antiquity under s.°78 (2), Berar Land 
Revenue Code. The correctness of these 
conclusions is disputed in this appeal on 
several grounds. 

Before proceeding to discuss the rest of 
the grounds, I think, I must dispose of 

und No. 7, which raises a new question of 
aw as well as of fact. The contention is 
that the appellants have acquired a 
right of occupancy in the land, and 
must not, therefore, be ejected. On being 
asked to explain the facts which sup- 
ported this contention, the learned Counsel 
for the appellants said that it was based 
upon the facts that Survey Settlement was 
introduced in the jahagir, and conse- 
quently, s. 221, Berar Land Revenue 
Code, being applicable, his clients became 
occupants and as such they were entitled 
to remain on the land in perpetuity, so long 
as they paid the jahagirdar’s dues on 


DHOBA 9, RAJA SANARDHAN SHAINIWAD, 


1111, 0. 1098 


accountof rent or revenue, The plaintiffe-rea 
spondents’ Pleaderobjected to thiscontention 
being allowed to be raised atthis stage of 
second appeal, on the ground that it did 
not form the subject of any definite plead- 
ings or issues, and that his clients would 
be prejudiced. He pointed out with 
reference to several provisions of the Berar 
Code that to entertain the new plea several 
facts not to be found on record will have to 
be assumed, and, prominently amongst 
them, that the jahagirdar had applied for 
the introduction of Survey Settlement in the 
jahagir, Asthe appellants’ Counsel there- 
upon refrained from making a definite 
assertion that Survey Settlement was 
introduced in the jahagir, the arguments 
were expressly confined to the other points, 
Ground No. 7 thus drops out and I need not 
giveany decision thereon. 

At this stage I may dispose of also the 
objection raised on behalf of the respond- 
ents to the effect that the, decision of the 
Additional District Judge being one of fact 
this Oourt could not under s. 100, Civil 
Procedure Oode, entertain the second 
appeal, I have no difficulty in overruling 
this contention of respondents’ Pleader in 
view of the following very recent pertinent 
observations of their Lordships of the 
Privy Oouncil in Dhanna Mal v. Moti 
Sagar (1) in regard to the objection taken 
before them against similar interference 
on second appeal by the Lahore High 
Court with the District Judge's judgment 
that the defendants’ tenancy was perma- 
nent: 

“Now their Lordships would be the last to 
seek to abridge the effect of sa. 100 and 101, . 
Civil Procedure Code, or weaken the strict 
rule that on second appealthe Appellate 
Court is bound by the findings of fact of the 
Oourt below. They are well aware, more- 
over, that questions of law and of fact are 
often difficult to disentangle. It is clear, 
however, that the proper effect of a proved 
fact is a question of law, and the question 
whether a tenancy is permanent or precar- 
ious seems to them, in a case like the 
present, to be a legal inference from facts 
and not itself a question of fact." 

Ground No 2, whichchallenged the validity 
and legality of the notice served on the 


(1) 101 Ind. Cas. 355; 8 Lah. 573; 54 I. A. 178; 52 
M.L.J. 663; A.I. R. 1927 P.O. 102; 29 Bom L.R. 
870, 31 O. W. N 077; (1927) M. W. N. 481; 39 M L.T. 
161; 26 L. W. 634; 25 A. L. J. 959; 28 P. L, R. 058 
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appellants, and Ground No. 4, which raised 
the bar of limitation, were not pressed. 
Similarly, Ground No. 5 was not argued. On 
Ground No. 8, whichchallenged plaintiffs’ 
right to claim mesne profits, no separate 
argument was addressed. It succeeds or 
fails according as Ground No. 1 isdecided in 
favour of, or against, the appellantes. 
Ground No.3 disputes the legal effect of Exs. 
P 2 P-3 P6 to8, Pol and P-62, Before 
proceeding toconsider Grounds Nos.1 and6l 
think it desirableto dispose of Ground No.3. 

As stated above Exs. P-2, P-3, P-5to 8, 
P-61 and P-62 contain express stipulations 
for vacating the land at the end of the 
year of the lease because of the other 
stipulation that theland is to be held for 
one year certain, The first Court treated 
these kabuliyats as embodying special con- 
tracts and conclusive as against the defend- 
ants and went to the length of holding 
that the defendants cannot say that they are 
tenants of antiquity......... TP and they 
cannot go behind them. 

The Additional District Judge, unlike 
the Snbordinate Judge, did not confine his 
decision to thelegal effect of these kabu- 
liyats only, but going into the question of 
the defendants' status cameto the conelusion 
that theirtenancy having commenced after a 
definite time, i. e., 1857 A. D, they cannot 
be held to be tenants of antiquity under 
s. 78 (2), Berar Land Revenue Code. 

Undoubtedly,in coming to this conelu- 
sion, the Additional District Judge allow- 
edhis mind to be influenced by the fact 
that the defendants gave annual kabuliyats 
in more recent years, and even observed 
that it gave a direct lie to their story, and 
held that the status of antiquity, if there 
be any, must be deemed to have been lost 
by reason of the fresh agreements. I must 
say that the decision on the main question 
of the defendants’ claim to the antiquity of 
their tenancy has, to a very great extent, 
baen materially prejudiced by the view 
taken by the Courts below regarding the 
legal effect of these kabuliyats. The learn- 
ed Oounsel for the appellants argued that 
the admissions incorporated in the 
kabuliyats, to the effect that the lands were 
taken under anausl leases for one year 
certain with an express agreement to vacate 
the samo at the endof the year, were on 
the face of them erroneous and not binding 
on his clients, in view ofthe Additional 
District Judge's own finding as to their 
long-continued possession both before and 
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after the period of the kabuliyats. The 
argument in short comes to this: thata 
tenant of antiquity does not lose hig 
status as such by giving an annual kabu- 
liyat and agreeing to vacate the land just 
as his agreementto pay anenhancement does 
not affect his status under the law, 

It will be seen thatthe Courts below looked 
upon the kabuliyats as documents creating 
&unualleases, wnereas, since a lease is a 
transfer and as such must obviously be 
male by the transferor, i. e., the owner of 
the land, and by his own volition, it is 
clear that a kabuliyat executed by the 
occupier or cultivator of the land is insuffi- 
cient to create the transfer, and to clothe 
the person giving the kabuliyat with the 
status of a transferee, 4. e., lessee. In short 
a kabuliyat does not by itself operate as a 
lease, nor would its acceptance by the 
person owing the premises, be sufficient 
to confer the title of a lessee upon the exe- 
cutant. I am not, therefore, prepared to 
give toa kabuliyat the same legal effect 
which a document of lease executed by the 
lessor, can have, under law, as being a 
step to bringinto existence a valid lease of 
land fora certain period. It cannot, there- 
fore, in my opinion, operate as anew 
contract of tenancy substituted by common 
consent in place of the original contract so 
as to lead to the inference that the future 
relations of the parties would, thereafter 
be regulated with reference to the terms of 
that contract, rather than of the previously 
existing of original contract. In short, the 
kabuliyats in question cannot operate ‘as a 
novation between the parties, especially as 
there is no evidence on record to show 
that the tenant first surrendered the land 
and then took the first lease in 1901 and 
fulfilled from year toyearto the new engage- 
ments embodied in them, by actually vacat- 
ing the land on the expiry of each year’s 
lease, and then entering into possession 
after takinga fiesh lease during each of 
the years 1901-05. The stipulation for 
vacating the land may in the absence of 
such evidence be said to have been regarded 
by the parties as a dead letter or merely a 
formal stipulation and, therefore, of go eftect 
, Although these kabulryats do not, accord- 
ing to my view, operaie as new annual 
leases dispensing with the necessity of 
enquiring into the claims advanced by the 
defendants to the status of antiquity as 
erroneously held by the first Oourt, they 
can still be treated as Bo many "pieces of © 
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admissions by the defendants which go to 
support the plaintiffs’ assertion that they 
are mere annual tenants under them. 
Viewed in this light they are capable of 
being rebutted by counter evidence. They 
at the most merely prove a new practice 
er conduct amounting to a tem porary 
departure, for a comparatively shorter 
period of five years, from the previous con- 
sistent and uniform course ofconduet fol- 
lowed during the much longer period 
which preceded it. Had this departure 
fromthe uniform course of conduct been 
continued down to the time when the 
notices to quit were served and been 
accompanied by proved acts of vacating 
and re-entering into possession of land at 
the end and the beginning of each year's 
lease, it would have had great significance 
in thetrial of this case. Since, however, 
this practice of giving kabuliyat had only 
an ephemeral existence, as it were, and the 
landlord must be deemed to have discon- 
tinued it, it is not entitled to much weight, 
orat any rate, its legal effect cannot be such 
as to outweigh the inference that is de- 
duciblefrom its discontinuance and from 
the fact of the absence of a similar course of 
conduct during the rest of the very long 
pared during which the defendants have 

een holding the lands without kabuliyat 
orpattas. In short,the departure could be 
regarded asamply rebutted by the uniform 
course of conduct which preceded it, and 
by the discontinuance of the practice, 

I say that itis not always the case that 
permanency of tenure must necessarily 
carry with it permanénoy or fixity of rent. 
Courts have, no doubt, been induced to 
draw the inference of absence of permanen- 
cy ofa tenure, from the fact of the tenant 
having paid or agreed to pay rent with 
enhancement from timeto time, but that can- 
not be an invariabie rule applicable to all 
tracts and under all conditions. The Berar 
Land Revenue Oode has, by enacting sub- 
8.4,8.78, expressly reserved the right of 
the landlord to enhance the rent payable 
by the tenant of antiquity, subject, of 
course, toits being just and reasonable, cf 
Marutiy. Jagannath (2). As, inmy opin- 
ion, the mere circumstance that a tenant 
has paid in the past an enhanced rent 
to the landlord would not take away 
from him the right to claim perma. 
nency of eu or to say that he 
is a tenant of antiquity simi 

G) 2 Tad. Oas. 096,5 N Lr Rojo ATIY, by a 
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departure of an ephemeral character (which 
is evidenced by the execution of kabuliy- 
ats forafew years) from a uniform course 
of conduct, he could not be ‘‘ deemed to 
have lost" his status of a tenant of 
antiquity, if he had acquired any, and, in 
no case, could he be thereby debarred from 
proving, in answer to a suit for ejeotment, 
that the tenancy of the land in question 
could be treated as one of antiquity, and 
that he was, therefore, not liable to eject- 
ment. Iam not sure that the Additional 
District Judge approached the question 
from the right perspective in considering 
the legal effect of the tanant's conduct in 
giving the kabuliyats, 

The Additional District Judge has, more- 
over, not discussed the believable oral evi- 
dence tendered by the defendantsin support 
of their plea of permanency of tenure or 
antiquity of the tenancy, nor has he dis- 
cussed or explained away the direct support 
which that evidence has derived from the 
oral evidence ofsome of the plaintiffs’ own. 
witnesses. He confined his attention only 
to the legal effect ofthe kabuliyats and of 
certain entries in Prati book (Ex. P-24) 
and lavnipatral for the year 1857 (Ex. P-46), 
and of the absence of all mention of the 
name of the defendants’ predecessors-in- 
title in the nafargats and lavnipatrakaa of 
years prior to 1850 (Exs. P-33 to 45), and 
on the strength of this material, drew con- 
clusion that *thedefendants' tenancy having 
been commenced after a definite time (1. e., 
1857 4. D)they cannot be held to be tenants 
of antiquity under s. 78 (2), Berar Land 
Revenue Code......... D 

The lower Appellate Court was not justifi- 
ed in doingso, although the first Court on the 
view it tookof the situation could confine 
its attention of thekabuliyats by Nago or the 
defendants themselves the first Oourt’s find- 
ingthat Nago first held fields underkabuliyat 
(Ex. P-2) dated 15th April, 1901, and that 
after him Deoba held some times one and 
some times both the fields and executed 
kabuliyats, may have afforded a ground to 
that Oourt to at once jump tothe conclu- 
sion that the defendants cannot say that 
they are tenants of antiquity. Consequ- 
ently with this finding it could beassumed 
that the first Oourt found no necessity to 
appraise the value of the oral and documen- 
tary evidence on record, with 8 view to 
ascertain how far the inference of antiquity 
was deducible therefrom. If this findin 
of the first Court about Nago's first hold- 
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ing the land under kabuliyat (Ex. P-2) of 
the year 1901 has any meaning, it shows 
that that Court regarded Nago's tenancy as 
having commenced for the first time in 
1901 under the expresscontract to hold it for 
one year. If the first Court had considered 
the rest of the evidence and rejected the 
part of it which seemed to support the de- 
fendants’ contention and accepted the other 
part thereof as supporting the plaintiffs’ 
case, then there was room for thinking that 
the finding was based on such evidence as 
the Court thought fit to believe; butin the 
absence of any such discussion by the trial 
Court, if the lower Appellate Oourt were 
also to omit to discuss or consider what- 
ever evidence there was on record on the 
defendants’ side, and if it were to form its 
conclusions by confining its attention to 
the legal effect of some ofthe documents 
forming only a portion of the evidence on 
record, I do not see why it should not be 
open to the appellants in second appeal to 
challenge the correctness of the appellate 
decision on that ground, even though it 
may be one which confirms the decision of 
the first Court. The faulty procedure on 
the part of the Judges of the two lower 
Courts has resulted ina failure on their 
part to draw the proper conclusions re- 
garding the legal rights of the parties, 
and this being an error of law and proce- 
dure, it is open to this Court, to inter- 
fere with it, especially as the error haspre- 
judiced the rest ofthe judgment, and to 
arrive at its own independent conclusions 
after duly considering the evidence, both 
oral and documentary, in the light of the 
probabilities of the case. 

But this is not all, There is a still 
graver error of law on the part of the 
Jower Appellate Court as I will presently 
show. It has completely misconceived and 
misread the evidence, and thus what was 
the real evidence of antiquity has been 
misunderstood as evidence showing the 
commencement of the tenaney. On this 

round also, the appellate decision cannot 
j^ sustained. I will show where this mis- 
conception of evidence lies, and how it has 
vitiated the trial of the most important iesue 
in the case. Before doing this I must show 
how fhe plaint and pleadings are defective, 


The presumption which s.78 (2), Berar 
Land Revenue Oode, authorizes a Oourt 
to draw has no reference to the individual ; 
it relates to the period as regards the 
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intended duration for which any particu 
land is held in tenant Sieht. it ar 
peculiar incident of antiquity, namely, of 
the duration of the tenancy being co-exten- 
sive with the duration of the tenure of the 
landlord, which is of the essence of every 
tenancy of antiquity, and which distingu- 
ishes it from the other class, namely, of 
annual tenancies. It attaches to the lend 
and must run with and remain attached 
to it, in whosoever’s hands it may be, for 
the time being. If the lands are heritable 
transferable and devisable by Will, as I 
have no doubt they are, they may have 
changed hands from time to time and gone 
into the hands ofa defendent just afew 
days before suit; in spite of that they must 
still retain all their incidents including 
incident of antiquity, if that is one of 
their incidents. The words of s. 78 (2) of 
the Oode do not seem to take account of 
the identity of the person, nor of the mode 
in which the land goes from one present 
holder to another, so long as the esme is 
held undera title derived from the pre- 
vious holder thereof. It neither eays that 
the title of the tenant must be by de- 
volution or succession only and by no 
other mode such as transfer, bequest etc. 
nor that the consent of the landlord is 
necessary for its validity. 

Nor is there any evidence on record to 
prove any special usage of the jahagir 
in question to show thatno one can come 
onthe land except with the consent or. 
direct intervention of the landlord, or the 
tenancies must be surrendered, tothe land- 
lord as acondition precedent to the in- 
coming tenant's acquiring the rights of the 
outgoing tenant in respect of such lands, 
If the respondent’s argument were correct 
then no person who gets the land by 
transfer or by foreclosure, willbe entitled 
to resist the landlord’s claim, or, raise the 
defence of antiquity, which on the face of 
it, seems absurd. In short, the defence 
is not merely personul, and the mere absence 
of the name of the present holder or of 
his ancestors in the jahagirdar's papers is 
of no consequence. 

[The judgment then dealt with the history 
of the jahagirin question and proceeded:—] 
. Bo far as this Court is concerned 
it wil be found that in Maruti v 
Jagannath (2) Skinner, A. J. O., lett 
the question, whether an antiquity’ of 80 
to 4U years only is sufficient to meet 
thereqnirements of 5,78 (2), Bexar Land 
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Revenue Code, undecided, although ihe 
case of Kalidas Laldas v. Bhaijinaran (3) 
was cited before him. In that case a 
jahagirdar had sued his tenants for rent 
after service of notice of enhancement, 
But as the suit was held not maintainable 
on Other grounds, Skinner, A. J. O., con- 
sidered it unnecessary todecidethe point. 
Pandu v. Udhoji Rao (4) was a case coming 
from the Warra Jahagir from which the 
present case alsoarisss, It was found there 
thatthe tenancy commenced in 1872 A.n. 
In view of that finding Batten, A. J.O., 
held that there was no uncertainty as to 
the date of the commencement of the 
tenancy, and applying the cases of Kali- 
das Laldas v. Bhaitjinaran (3) and Lakshman 
v. Vithu (5), held that there was no room 
for the presumption contemplated by s. 78 
(2) of the Berar Oode, to arise. 

The ease of Ganpatv. Sambha Sheo, Second 
Appeal No.170 B of 1913, decided on 31st 
October, 1914, was a decision by a Bench 
of this Court consisting of Batten and 
Prideaux, A.J. Os. It was froma jahagir 
village held by the jahagirdar for nearly 
200 years. The defendant was held by 
the frst Court to have been in possession 
by himself and by his predecessors for at 
least 40 years. His plea, however, was that he 
was an ante-alienation tenant; but the first 
Appellate Court, without coming to any 
specific decision as regards the length of 
the tenancy, while finding that the plaint- 
iff's family had held the village for 200 
years, held that there was no proof that 
the tenaney was equally old, and further, 
that, inthe most favourable view of the 
case, the defendant fell under the class 
of tenants referredto in s. 78 (2), whose 
antiquity of tenure prevented arbitrary 
ejectment, though the rent was liable 
to be enhanced to a just and reason- 
able figure. The Bench Judges observ- 
ed in that case that though the 
first Court found that the defendant-ap- 
pellant had been in possession since 1874, 
a period of 40 years, the lower Appellate 
Court came to no definite decision on the 
subject; and that it was, therefore, nboes- 
gary to direct that Oourt to decide, 
&amonge& other questions, what length of 
tenancy had been proved. With regard 
to the respondent landlord's argument 
based on Kalidas Laldas v. Bhatjinaran (3), 
which was a case under the analogous 


3) 16 B. 618; 8 Ind. Deo. (x. s.) 909, 
d . Gas. 693; 7 N, L. R., 100. 
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8. 83, Bombay Land Revenue Code, that the 
mere fact that the tenancy was 40 years 
old did not warrant the appellant being 
brought within the purview of s. ^8 (2), 
Berar Land Revenue Code, the Judges 
observed that the factors determining the 
applicability of the section may, however, 
differ so greatly in the district in which 
that case arose from those obtaining in 
Berar that they were not inclined to 
allow that decision to sway their opinion. 
The Judges who took this view had, by 
reason of their long service in Berar and 
wide experience of Berar case,a elose ac- 
quaintance with the wording of the several 
land systems in vogue there, and were in 
& position also to lay down authoritatively 
in the said case, that the word "antiquity" 
in s. 78 (2), Berar Land Revenue Code, 
must be construed with reference to the 
nature of the history of the part of the 
country where the land is situated 
and to the possibility of getting evidence, 
and not in its commonly accepted meaning 
of absolute antiquity. 

Their following observations lay down 
the real test to be applied in such cases, 
They say the question to be considered by 
a Judge is: 

‘Does the antiquity take the tenancy into 
a period where due evidence of its com- 
mencement and durationis not available ? 
Is it sufficiently antique to go back to a 
time where neither party can be expected 
to get evidence on the subject. If the 
tenant, for the burden of proof lies on 
him, can take the commencement of his 
tenancy into the mist of antiquity, how- 
ever recently those mists may have ex- 
isted, the landlord must show that s. 78 (2) 
does not apply.” : 

In the absence of any record of a 
period prior to 40 years and of any en- 

uiry regarding existing tenants by the 

am Oertificate Officer, and presumably 
judging the facts so far as they were then 
found by the Courts below in the light of 
the test thus laid down they held in that 
ease as pointed out in Parshram v. Bapu 
6) by Mittra, A. J. O., (who was the 

ounsel for the appellant in the case of 
Ganpat v, Sambha Sheo, Second Appeal 
No. 170-B of 1913, decided on 31st October, 
1914, that ‘‘where possession for more than 
40 years is shown, the tenant might be pro- 
tected by s. 78 cl. 2," 

In this connexion, it may be pertinent ta 


(8) 42 Ind, Ons, 021; 14 N, I, R, 114 ot p. 114, 
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state here that the Courts below had come mencement of the tenancy cannot in that 


to the conclusion that Ganpat’s tenancy 
was governed by s. 78 (2), and, as the 
remarks of the Bench Judges show, that 
finding was not appealed against and was, 
therefore, treated as binding as against the 
‘jahagirdar, 

“The finding in that case was not incon- 
sistent with the possibility of the tenant 
being on the land for even more than 200 
years," as remarked by Mittra, A.J.O., in the 
aforesaid case. 

In Parashram v. Bapu (6) the tenants 
were of an ijara village where all land 
was uncultivated in 1867 when the ijara 
was granted andnolist of ante ijara tenants 
was or could be prepared. The defendants 
in that case also did not claim to be ante- 
ijara tenants but asserted thatthey got a 
permanent lease 50 years ago. Though 
their plea of the grant of permanent 
tenancy was negatived by the Courts below 
they were held entitled to protection under 
s. 78 (2. It was obviously & case in 
which the Courta were in a position to 
find deflaitely that there was no cultivator 
in the vilage before the grant of the ijara 
and thus to conclude that the tenancy did 
not exist in 1867, The case was thus dis- 
tinguishable from Ganpat v. Sambha Sheo, 
Second Appeal No. 170 B of 1913, decidedon 
3 lat October, 1914, butindistinguishablefrom 
Pralhad v.Ganpat,Second Appeal No. 151 B 
of 1915, where also the tenancy was shown to 
have commenced between 1867 and 1870 and 
Prideaux, A. J. O., held the tenant not 
entitled to the benefit of s. 78 (2) of the 
Berar Code: 

“The result of this decision is that s. 78 
(2) is practically inapplicable to ijara 
villages." 

Mittra, A. J.0.’s observations at the bottom 
of page 113* of the same ruling to the effect 
that “the section does not contemplate proof 
of the commencement of the tenancy ina 
particular yearmuch less ofa particular date" 
are of very great importance. If official 
records exist and prove with certainty that 
the tenancy commenced after a period for 
which such records exist, the task of the 
Court is rendered easier, and all that the 
Courts have to find in such cases is whe- 
ther itcan be definitely held with certainty 
that the tenancy did not commence till 
after a certain year for which the official 
record exists, because evidence of the com- 
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case be said to have been lost by reason 
of its antiquity. 

But where no official records exist, the 
task is rendered very difficult as there is ` 
room for manipulation on either side. No 
satisfactory oral evidence as regards the 
original contract of tenancy, is ordinarily 
likely to be forthcoming on either side and 
whatever evidence may be given is not 
either satisfactory or ample and is very 
often meagre, especially when the facts to 
be proved relate toa period going beyond 
living memory. Under such circumstances, 
inferences have to bedrawn from the conduct 
of the parties and their predecessors, the 
long length of possession extending beyond 
living memory, the transmission of the 
land by succession or by transfer or Will 
from one person to another, the recognition 
of the successor, transferee, or legatee, as 
atenant in place of the outgoing tenant 
and the acceptance of uniform or normal 
rent or revenue from the actual cultivator 
for the time being, with or without enhance- 
ment, according asthe value of the hold- 
ings measured by their sale price may 
or may not have increased. The presence 
of improvements on the land is also a 
circumstance which ordinarily weighs 
with the Judge in drawing the proper 
inference of permanency, antiquity or other- 
wise, of the tenancy, ifthe same (improve- 
ments) be of long standing or were ante 
litem motam. It is such circumstances that 
justify the inference of permanency: cf. 
Naba Kumari Debi v. Behari Lal Sen (7) 1f 
the jahagirdar maintains systematic records 
kept in the regular course of business of 
his jahagir, showing the names of cultivators 
of holdings with clear specifications of lands 
held, and rents and revenues paid by them, 
that is of some, help in determining the 
question of the commencement ofthe ten- 
ancy, and the duration ofthe period of the 
tenaneies, provided, the information con- 
tained in those records is clear enough to 
prove by itself the identity of the lands to 


"which and the cultivator to whom they re- 


fer with the land sued for and the person 
sued, or if the records are not sufficiently 
olear to prove such identity beyond »doubt 
then independent cogent evidence must be 
forthcoming to prove the same. If such 
evidence about the identity be wanting 

(7) 34 O. 902; 6 C. L. J, 122; 11 O, W. N. 865; 4 A. L, 
J, 510; 9 Bom. L. R. 846; 17 M, L. J, 897; 34 Y, A, 160) 
gM. L. T, 433 (P. CJ. A . 
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(unless the defendant has admitted it) the 
aforesaid documentary evidence on the 
jahagirdar's side may after lapse of time not 

e quite satisfactory evidence of the com- 
mencement of the particular tenancy in 
question, or of the duration of the period 
of such a tenancy. 

So then, according to the interpretation 
which has obtained in our Court, the term 
"antiquity" is only a relative term and has 
reference to the hietory of the tract where 
the land is situate and to the possibility of 
getting evidence and is not & remote or 
absolute antiquity. In other words, “how- 
ever recently these mists of antiquity" may 
have come into existence, the tenant might 
be heldentitled to the protection, if it could 
be extended to him consistently with the 
history of the tract where his land is situate 
and with the possibilities which may exist 
for both parties to get evidence in support 
of their respective versions. 

I may at this stage advert to the decisions 
. of the Bombay High Court under s. 83, 
Bombay Land Revenue Code, from which 
our s, 78 (2) was copied. The case-law un- 
der that section ought toserve as a good 
guide to ua for interpreting the correspond- 
ing section of the Berar Code. Although 
there has been some divergence of views as 
to the length of possession sufficient to 
keep the tenancy into obscurity, there are 
cases under the Bombay Land Revenue 
Code where the beneflt of the presumption 
was given or denied to the tenant according 
asit was held proved or unproved that the 
tenancy had commenced in a particular 
year or within a particular period. In Chikko 
Bhagwantv.Shidnath Martand(8) it was held 
that thetenancy having commenced in a par- 
ticular year the presumption of a permanent 
tenancy did not arise under s. 83, Land 
Revenue Code, 1879. That was a decision in a 
Letters Patent appeal against the decision 
of Macleod, O. J., reported as Siddanath v. 
Chikko Bhagwantrao (9) in which thelearned 
Chief Justice held at page 536* aa follows: 

“But if he can show that he has been on 
the land so long that the commencement of 
his tenancy cannot be ascertained, then the 
presug ption under para. 2ofs, 83arises,and 
it was held in Ramchandra Narayan Montri 


(8) 66 Ind, Cas. 315; 46 B. 687; 24 Bom, L. R. 226; 
A. I. B. 1922. Bom. 25. 
(8) 63 Ind. Cas. 935; 23 Bom. L. R. 533, 


Age © ora, = Ed. 


4 ' 


DHOBA V, RAJH JANARDHAN SHRINIWAS. 


111 Í. 0. 1928 


v. Anant (10) that even although it was 
proved that the origin of the tenancy was 
of a later date than the lessor's tenure, still 
the presumption would arise, provided, as I 
take it,that the actual date of the origin 
was not known.” 

In Narayan Ramchandra v. Pandurang 
Balkrishna (11) it was held, commenting on 
the cases above quoted, by Fawcett, J., that 
“the presumption operates when owing to 
the antiquity of tenancy, you cannot fix on 
any particular point or period of time as 
that at or within which the tenancy com- 
menced. Once you get a particular time, 
asin this case you get the years 1630 to 1850 
between which the tenancy must have 
begun, then there isacommencement within 
a certain period shown which bars the pre- 
sumption arising." 

Pratt, J., also held that the presump- 
tion applies only when the time, i.e, 
rather the date or the commencement of 
the tenancy, is not proved by satisfactory 
evidence. 

This question very recently again came 
up before the same High Oourt in the case 
of Shripadbhat Anantbhat Joshi v. Rama 
Babaji Lathi (12) and it was decided by 
a Bench consisting of Fawcett and Patkar, 
JJ., that where a tenancy is shown to have 
originated at sometime between 1758 and 
1827, a presumption can arise, under s, 83, 
Bombay Land Revenue Oode, that the 
tenancy is permanent. The period of a 
century is too long and indefinite & period 
to constitute satisfactory evidence of the 
commencement of a tenancy within the 
meaning of the section. 

In the case of Shripadbhot Anantbhat 
Joshi v. Rama Babaji Lathi (12) the land 
was granted in inam to plaintiff's forefather 
in the year 1757 by the then Maharaja of 
Kolhapur. The defendant, Rama, claimed 
that he was & permanent tenant of the 
lands, his tenancy having originated some 
time between 1758 and 1857. The trial 
Court held that the defendant wasa per- 
manent tenant and accordingly dismissed 
the suit. Plaintiff, therefore, came to the 
High Court. On his behalf it was contend 
ed, firstly, that since the defendant's family 
admittedly came on the lands after the 
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hold that there is satisfactory evidence of 
the commencement of the tenancy being 
sometime between 1758; secondly, that mere 
length of possession is not sufficient to raise 
the presumptionunder s, 83, Bombay Land 
Revenue Oode, if the commencement of 
the tenancy is proved; and thirdly, that 
it is not necessary to prove that the tenancy 
commenced in a particular year, but it: is 
sulficient if the origin of the tenancy can 
be traced back to a definite period. In 
support of these contentions plaintiff relied 
upon the aforesaid cases of Kamchandra 
Narayan Montriv. Anant (10) and Nara- 


- yan Ramchandra v. Pandurang Balkrishna 


(L1) and urged that in the circumstances of 
the case the presumption under s. 83, Bom- 
bay Land Revenue QOode, was negatived. 
Fortunately,the later case came before & 
Bench of which Fawcett, J., who decided 
the earlier case of Narayan Ramchandra v. 
BF Balkrishna (11) was also a mem- 
er. 

Faweett, J., explained the case of Nara- 
yan Bamchanura v. Pandurang Balkrishna 
(11) and observed that “the tenancy in ques- 
tion can certainly claim to be of antiquity 
in view ofthe fact that it may have gone 
back to the year 1738, if not earlier, and it 
is in consequence of that antiquity that 
I think there is an obscurity as to the com- 
mencement of thetenancy. Iquite agree 
that logically Mr. Desai for the appellants 
can contend that a period of a hundred 
years falla within the view taken in Nara- 
yan Ramchandra v. Pandurang Balkrishna 
(11) but, as there mentioned, some reason- 
able limits must beapplied, and | think that, 
at any rate, a period of hundred years is 
too long to satisfy that condition.” 

Patkar, J., also quoted with approval 
Fawcett, J.B observations at pages Yand 10* 
in Narayan Ramchandra v. Pandurang 
Balkrishna (11) wherein the following re- 
marks regarding amchandra Narayan 
Montri v. Anant (1U) are made as show- 
ing that it laid down the law as to pre- 
sumption about commencement of tenancy 
correctly. 

"* * œ there is no reason to differ from 
the view taken in Ramchandra Narayan 
Montri v. Anant (1U) that tne mere tact 
of a tenancy having commenced subsequ- 
ent to the landlord's tenancy does not pre- 


yent the applecation of s. 83, because there 
*Pages of 47 B.— [Ed] 
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- family, that circumstance was sufficient to 
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may be cases where, in spite of that, the 
commencement of the tenancy is in obscur- 
ity.” 

In deciding the case of Ramchandra 
Narayan Montri v. Anant (10) the pre- 
vious decisions in Gangabai v. Kalapa Dart 
Mukrya (13), Kalidas Laldas v. Bhaijinaran 
(3) and Lakshman v. Vithu (5) were taken 
into consideration and in spite of them it 
was held that theinference of antiquity was 
justifiable wherever the originofthe ten- 
ancy was unknown. No doubt, the case of 
Ramchandra Narayan Montri v. Anant (10) 
was criticised in Chikko Bhagwant v. Shid- 
nath Martand (8) with a view to show that 
the phrase "commencement of the tenancy” 
in s. 83 refers to the time and not to the 
terms of the tenancy. In that case, no 
satisfactory evidence of the commencement 
of the tenancy appeared on the record, but, 
on the strength of the evidence of one 
Ganesh Babu Savant it was held that the 
tenancy being at least 80 years old the 
first Appellate Court was entitled to draw 
the inference that the tenancy was of & 
very ancient date, and that its commence- 
ment could: not be ascertained, and that 
was by reason of antiquity that no satis- 
factory evidence of the origin of the tenancy 
was forthcoming, and, therefore, s. 83 
applied tothe case, So the authority of 
that decision stands confirmed by the most 
recent decision of Shripadbhat Anantbhat 
Joshi v. Rama Babaji Lathi (12). 

I have already weighed the evidenca 
in the light of the test above laid down, 
and have ho hesitation in coming to the 
conclusion that the evidence adduced on 
the defendants’ side ‘to far as it goes, 
proves long length of possession, and that 
consistently with the history of this jahagir, 
there is no possibility of getting satusfac- 
tory evidence as to the commencement of 
the tenancy and the duration of period of 
the tenancy, and that this inability of the 
parties to adduce satisfactory evidence in 
support of their versions is due to the 
fact that the origin of the tenancy 
is shrouded in the mist of obscurity, 
Even the jahagirdar’s documentary evi» 
dence is found lacking in cogency and does 
not apply accurately to the facts necessary 
to be proved for establishing either the 
commencement of tenancy or the period of 
the intended duration of the tenancy in 
any particular instance. Having dissected: 
it in relation to the facts of the case in hand, 
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I have found it deficient in point of iden- 
tity as stated already. 

As pointed out above, even the plaint- 
iffs’ pleadings were defective and natural- 
ly the evidence is found wanting in cogency. 
No serious attempt was made at the stage 
of pleadings on either side to state who the 
parties to the original contract of tenancy 
were, what lands designated by their distins- 
tive marksornames or other identifying 
description were then set out, and why the 
defendants were or must or must net be 
deemed to be the successors-in-interest of 
the original tenants. When this defect 
was pointed out to the learned Pleader 
for the plaintiffs-respondents, he had to 
frankly admit that, owing to this want of 
allegation and proof of identity the plaint- 
iffs' interest would be highly prejudiced 
and prayed that the casemay be remanded 
to give him a fresh opportunity to supply 
the defect, The defendants-appellants' 
Counsel being opposed to the remand, and 
naturally so after this hard fight for eight 
long years since 1919, I could not give 
effect to this request. I have, therefore, no 
alternative but to dismiss the suit as laid 
end give the defendants the benefit of the 
provisions of 8.78 (2), Berar Land Revenue 
Oode, to which they are legally entitled in 
the present state of the record. 

I, therefore, allow the appeal, and revers- 
ing the decree of the lower Appellate 
Court, dismiss the suit with costs in all 
the three Oourts and direct that the de- 
fendants shall get their costs, throughout 
from the plaintiifs, 


aN. A, Appeal allowed, 


eae 


LAHORE HIGH COURT, 
Fixst OrviL APPEAL No. 244 or 1928, 
May 26, 1927. 
Present:--Mr. Justice Broadway and 
Mr. Justice Aga Haidar, 
Fira GANESH DAS-ISHAR DAS 
— DEFENDANTS—APPELLANTS 
versus 
RAM NATH AND OTHERS 
a —PLainTIFFS— RESPONDENTS. 
Contract—Sale of goods by shipments—Non-delivery 
Surt for damages—Limitation—Cause of action— 
Hach shipment, whether gives separate cause of action 
,—Duty of buyer to apply for delwery— Heady and 
* willing’, meaning of—Luty of buyer to be ready and 
willing to pay price—Sinking of goods, whether 
prempte seller from lrability to deliver, 
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In a suit for damages for non-delivery of 
goods it isthe duty of the plaintiffs to satisfy the 
Oourt that they were ready and willing with the 
money, that they had capacity to pay, or, at any rate, 
they had made proper and reasonable preparations 
and arrangements for securing the purchase-money 
and that having thus complied with the require- 
ments of law, they demanded the goods on the due 
date from the defendants. [p. 504, col, 2.] 

Shriram Rupram v. Madangopal Gowardhan (7) and 
Chengravelu Chetty v. Akarapu Venkanna (8), and 
other cases followed. 

Under s. 93 of the Contract Act it is the duty of 
a buyer of goods to apply for delivery of the goods 
even if there isa provision in the contract that the 
buyer shall receive the goods on payment of the 
price as soon as the Railway receipt and invoice of 
the goods reach a particular place, aud the seller 

ives notics of arrival of the goods. [p. 504, col, 
B 505, col. 1.] 

A contract for eale of goods provided as follows: 
“We hereby sell to you goods detailed below at 
Karachi Godown according to the Karachi usage 
t * * * * * Ag goon as the Railway receipt 
and the invoice of these goods reach Delhi, you 
shall have to receive the same on payment of the 
price, failing which you shall be hable for interest 


and demurrage, 
Details of Goods. 

1. 80 (thirty) bales of Mulls No. 35255 at the 
rate of Rs. 5-7-6 (rupees five, annas seven and pies 

December shipment three lots . . . . 
25 February shipment two lots . . . , 5/30 60 
days grace. 

I. 3 (three) cases of Mulls No. 36556 at the rate 
of Rs, 5-4-0 (rupees five and annas four only) of 
December shipment, three lots, grace two months 3/39." 

A swt for damages for non-delivery of the 
goods was filed within three years of the due date 
of the last shipment but more than three years 
after the due date of the other shipments: 

Held, thatthe contract was one and indivisible 
and the suit was not barred by limitation in respect 
of any of the shipments. [p. 500, col, 9; p. 501, col. 1.] 

Phul Chand-Fateh Chand v. Chhote Lal-Amba 
Parshad (3), Amba Parshad-Gopi Nath v. Jawala Dat- 
Ram Kanwar (4) and Chhota Lal-Amba Parshad Y. 
Basdeo Mal*Hira Lal (5), followed. 

Jugmohandas v. Nusserwanji (1) and Cooverjea 
Bhoja v. Rajendra’ Nath Mukerjee (2), referred to, 

In the absence of an express provision to that 
effect in the contract, a seller cannot claim exemp- 
tion from liability to pay damages for non-delix ery 
of goods merely because the goods were sunk during 
shipment. [p. 501, col. 2; p. 502, col. 1. 

udhsen (8), fol- 


i i al Fulchand v. Pragdas 
owed. 

First appeal from a decree of the 
First Olass Sub-Judge, Delhi, dated the 
18th December, 1922. 

Messrs. Sardha Ram and Mehr Chand 
Mahajan, for the Appellants, 

Messrs. Kishan Dial and Jagan Nath 
Bhandari, for the Respondents, 


JUDGMENT. 

Agha Haidar, J.—This is à defend. 
ants appeal arwing out of a suit for 
damages forthe breach of a contract, The 
plaintif firm is the buyer and the defendant 
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firm is the seller. The plaintiffs came into 
Court on the allegation that on the 24th of 
November, 1916, the defendants agreed to 
sell to them thirty bales of Mulls No. 35255 
aad three cases of Mulls No. 36556; that the 
goods were not ascertained at the time of 
the contract between the parties, nor were 
they ascertained afterwards; that the 
defendants delivered two bales ef Mulls 
No, 35255 only to the plaintiffs; and that 
inspite of the repeated demands, the de- 
fendants did not deliver to the plaintiffs 28 
bales of Mulls No. 35255 and three bales 
of Mulls No. 36556, with the result that the 
plaintiffs suffered a loss of Rs. 6,975. The 
cause of action according to the plaintiffs, 
arose at Delhi on the defendants committing 
breach of contract and failing to give 
delivery of the above-mentioned 31 bales in 
the month of September, October and No- 
vember, 1917. 

It would be convenient to quote here the 
relevant portions of the original contract, 
dated the 24th November, 1916: 

“Compliments of Ganesh Das-Ishar Das 
seller) to Bhai Ram WNath-Ram Sarup 
buyer) We hereby sell to you goods 
detailed below at Karachi Godown accord- 
ing to the Karachiusage * * * * * 
As soon as the Railway receipt and the 
invoice of these goods reach Delhi, you shall 
have to receive the same on payment of the 
price, failing which you shall be liable for 
interest and demurrage. 

Details of Goods. 

1. 30 (thirty) ‘bales of Mulls No, 35255 at 
the rate of Ra 5-7-6 (rupees five annas seven 
and pies six only), December shipment three 
lots ...... 25 February shipment two lots...... 
5/su 60 days grace. 

ll. 3(tnree)oases of Mulls No. 36556 at 
the rate of Ks. 5-4-U (rupees five and annas 
four only) of December snipment, three lots, 
grace two montns 3/33. 

foe defendants after reciting the terms 
of the contract dated tue 24th of November, 
1916, pleaded that it was agreed between 
the parties that on the arrival of the Railway 
receipt and the invoice of the goods at 
Delhi, the defendants on receipt of payment 
of price would give delivery of the goods 
to the plaintiffs, They also pleaded that 
the goods were subsequently ascertained. 
Taey admitted that on tne arrival of the 
Railway receipt and the invoice the plaint- 
iff took delivery of two bales of Mulls 
No, 33-55 on payment of their price. Tney 
give deteilg of the sinking of 24 bales 
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of the two numbers of Mulls in suit and 
point out that one bale was not [received 
by them from their sellers and, there, 
fore, claim to be exonerated from al 
liability as regards 25 bales. They further 
urge that they gave arrival notices of 
eight bales on various dates to the plaint- 
iffs out of which two only were taken 
delivery of by the plaintiffs and they 
state that one bale had been lying at 
the Allahabad Bank since the 22nd of De: 
cember, 1917, without the plaintiffs takin 
delivery of the same, In their addition 
pleas the defendants raised the plea of - 
limitation and urged that if there was 
breach of contract on the part of the 
defendants at all, it was committed in 
the months of May and June, 1917, and; 
as the suit was brought more than thred 
years after the breach, it was barred b 
time. They also stated that the plainti 
suffered no damages and that as tha 
Railway receipt and the invoices of the 
goods were not delivered to the defend 
ants by their sellers the plaintiffs were, 
therefore, not entitled to get the goods, 
The learned Senior Subordinate Judg& 
held that the suit was within time. And, 
although the plea was not clearly taken 
on the pleadings, the learned Senior Sub- 
ordinate Judge with the consent of tha 
Oounsel for the parties, raised the issue: 
"Whether the plaintiffs were ready and 
willing to perform their part of the cons 
tract". 
He gave a finding on this issue in 
favour of the plaintiffs He also found : 
that 177 bales had been sunk on the 
high seas; but he held that it could not 
be said that goods relating to the contract 
between the parties had been sunk asthe 
goods were never ascertained or appro- 
priated, He also found that the contract wag 
not contingent one and, theretore, the 
defendants were bound to deliver the goodg 
on due date whether they received them- 
from their sellers or not. Lastly, he held 
that the defendants were not absolved 
from liability, if they did not receive 
Railway receipts and invoices from their 
sellers in other words, he held that they 
were bound to supply the goods in any 
event. The reat of the judgment is not 
material for the purposes of this appeal, 
In the end he gavea decree to the plaint- 
ifsfor Rs. 3,482-13-U and dismissed thè 
plaintiffs’ claim as to the balance, 
The defendants came up in’ appeal ty 
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this Court challenging the findings of 
the Court below as ragards damages 
awarded against them, and the plaintiffs- 
respondents filed cross objections under 
O. XLI, r. 22, Civil Procedure Code, com- 
plaining against their suit not being 
decreed in full. 

The case was argued at considerable 
length by the learend Counsel for the 

arties. A number of pleas were taken 
in the memorandum of appeal, but it is 
not necessary to discuss them at any 
length. On behalf of the appellants it 
was urged that barring two bales only, 
the rest of the claim was time-barred. 

e argument is based upon the various 
‘due dates’ as worked out by Mr. Bardha 
Ram, the learned Counselifor the defend- 
ants-appellants, in the light of a certain 
memorandum described as ‘statement’ A 
which is printed at page 8 of the supple- 
mentary paper-book, He says that the 
December shipment reached Karachi on 
the 8thof April, 1917, and that allowing 
four days for the journey between Karachi 
and Delhi the date of arrival in Delhi 
was the 12th of April,1917. In the same 
way, about the January shipment the 
date of arrival at Delhi according to him 
would be the 21etof May, 1917, and as to 
the February shipment the date of arrival 
in Delhi would be the lst of May, 1917. 
It is only as regards the March ship- 
ment consisting of two bales only which 
reached Delhion the 12th of September, 
1817, that, according to Mr. Sardha Ram, 
the claim was witbin time, since the 
present suit was broyght on the 19th of 
July, 1920. It may be mentioned that 
ihe statement A deals with Mulls No. 
95295 only, because Messrs. Ralli Brothers, 
whose agent prepared the said statement 
A, are the sole impcrters of Mulls No. 35255 
and not of Mulls No. 365506. 

Mr. Sardha Ram's argument on this part 
‘of the case is that every date of the arrival 
of a particular instalment of goods at Delhi 
constituted the “due date” and default on 
the part of the defendants on such due 
date gave a separate cause of action to 
the plaintiffs and as the plaintiffs brought 
the present suit more than three years after 
the duedates, worked out as above, the 
suit was time-barred in respect of all the 
instalments with the exception of the two 
bales of the March shipment. The point 
in controversy is not free from difficult R 
pecause the appellants’ contention finds 
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some support from the reasoning contain- 
ed in two cases at least. Jugmohandas 
v. Nusserwanji(l) was quoted on behalf 
of the appellants. In this case the defend- 
ants sold to the plaintiffs 100U tons of 
coal, shipment January to May, at the rate 
of 200 tons monthly. There was a breach, 
and the buyers sued the sellers for dam- 
ages. It was held that the contract was for 
delivery in monthly shipments and as the 
coal took about four weeks to arrive at 
Bombay after shipment, the dates for 
delivery under the contract would be 
February to June, and damages should be 
assessed in respect of each default and 
on the basis ofthe stipulated instalments. 
Cooverjee Bhoja v. Rajendra Nath Mukerjee 
(2) was also cited on behalf of the 
appellants. Here the contract was to 
deliver 5000 tons of manganese ore, 50U 
tons before the 31st of October, 1906, 1000 
tons before the 30th of November, 1906, 1500 
tons before the 31st of December, 1806, and 
the remaining 2000 tons to be completed 
and delivered before the 15th of Fe bruary, 
1907. It was held that the contract was 
in fact aset of distinct contracts and on 
each period, when no delivery was made; 
there was a cause of action for damages for 
each breach. 

It may be mentioned that in none of these 
two cases was there any question of limita- 
tion involved and the Courts treated each 
default as a distinct breach of contract for 
the purpose of assessing damages, 

On behalf of the responaents at least 
three cases of the Lahore High Oourt have 
been quoted which seem to support their 
contention. 
` In Phul Chand Fateh Chand v. Chhote Lal- 
Amba Parshad (3)& suit for damages was 
brought by the buyer for the breach of 
contract by non-delivery of goods against 
the defendant, seller, The defendant- 
pleaded that qua certain bales the suit was 
time-barred. It washeld that the contract 
was anindivisibleone and as the arrival 
of the last shipment under the contract did 
not take place tul within three years of 
filing the suit, the claim was within time ag 
to all the bales. 

This case was followed in Amba Parshad- 
Gopi Nath v. Jawala Dat-Ram Kanwar (4), 

(1) 26 B. 744; 4 Bom. L, R. 504, 

(2) 2 Ind Cas. 831; 36 O. 617. 


(3) 90 Ind. Cas. 654; A. I. R. 
LO 99. R.1925 Lah. 518;7 Lah, 


4) 94 Ind. Cas, 639; A, I. R. 98: 
AU 27 P.L, 230," 7 PTA Lah, 93; 8 Lab, Lı 
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In this case also the buyer brought a sult 
against theseller for damages for breach 
of contract by non-delivery. The contract 
was for eleven bales of Mulls, November 
(1916) shipment. four lots, sixty dave’ grace, 
delivery of goods to be takan against pay- 
ment on arrival of the Railway receipt. 
November shipment, four lots, meant that 
the goods were to be shipped in four 
monthlv lotscommencing from November, 
1916. allowing two months’ grace and four 
months for transit from England to Karachi 
and one month for their conveyance from 
Karachi to Lahore. The due date forthe 
firat lot was calculated to be somewhere at 
the end of June, 1917. Thesnit was brought 
on the 15th^of July, 1920. The lower Appel- 
late Court held that the suit was time- 
barred as regards the firet lot of goods. 
Tt was held on the authority of Phul Chand- 
Fateh Chand v. Chhote Lal-Amba Pershad 
(3) that the contract was an indivisible one 
and that the due date did not arrive until 
the last shipment under the contract reach- 
ed Karachi. 


Chhota Lal-Amba Parshad v. Basdeo Mal- 
Hira Lal (5) was decided by a learned 
Judge of this Oourt sitting singly. This 
was aleo a guit by a buyer against a seller 
for damages for non-delivery of goods. The 
contract was for five bales of white Mulls, 
December shipment, three lota 60 days’ 
grace, pavment against Railway receipt 
and invoices. The lower Appellate Court 
held that the suit as regards the first 
shinment was time-barred as the due date 
of December shipment expired on the 
80th of June, 1917, and the snit was'instituted 
on the 20th of July, 1920. It was held that 
a contract such as the present was not an 
instalment contract, that the defendants 
could have delivered goods under it up to 
the last day of arrival of the last shipment 
and that the plaintiffs could not sue for 
damages for breach of contract until that 
date had expired. It may be noted that in 
this case also March shipments were 
arrivinguntil September, so that the de- 
fendants could have shipped the goods up 
to March, 1917, at the latest. To me the 
Lahore cases seem to be more in point 
because they all deal with the quention 
of limitation and the terms of the contract 
in the last two cases seem to bear a family 
resemblance to the terms of the contract 
Er. P-1 (a) which forms the basis of the 


~ (8) 94 Ind, Ces. 3; A. I. R. 1996 Lak. 404: 
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present suit, Following these eases Ý 
hold that the suit was within time and that 
no portion of the claim is barred by limita- 


tion. 

On behalf of the appellants it was fur- 
ther argued that the contract may be 
deemed to have been cancelled in respect 
of the 24 bales which were sunk and also 
as to one bale which was not delivered to 
the plaintiffs by their sellers. 

This argument does not appeal to me. 
There was no condition in the contract 
Bx. P 1 (a)against a contingency such as 
the sinking of the vessels on the high seas 
by the enemy action. In the absence of 
any specific provision as regards sinkage, 
there was no clause in the contract that 
if the goods were not available for any 
reason whatsoever, the plaintiffs (buyers) 
should have no claim for damages. On 
the other hand the defendants had clearly 
and in unequivocal terms undertaken to 
deliver the goods to the plaintiffs against 
payment assoon as the Railway receipt 
and theinvoice of those goods reached 
Delhi, This pointis covered by a case 
reported as Hurnandrai Fulchand vV. 
Pragdas Budhsen (6). In that case the 
defendant entered into a contract with the 
plaintiff to sell to the plaintiff 864 bales 
of dhotis manufactured by certain named 
mills. The contract was that these bales 
were to be taken delivery of 88 and when 
thesame may be received from the mills. 
The sellercould only deliver part of the 
goods owing to the mills failing to manu- 
facture or Acliver the balance to the de- 
fendant (seller). The mijls had in the mean- 
time been engaged in executing certain 
Government orders during the days of 
the Great War. It was held that the 
plaintiff (buyer) was entitled to recover 
damages from the seller, their Lordehips 
observing that the contract was for a fixed 
quantity, and as less than that quantity 
was delivered within the time fixed, the 
seller must find in the contract some 
matter of excuse or discharge otherwise 
he must pay damages. In view of thig 
authority I need not discuss the caseg 
cited by Mr. Sardha Ram in the courseof 
his arguments. I, therefore, hold that in 
spite ofthe SS and the non-delivery 
ofonebale by the efendants’ sellers to the 


.R. (1923) 
38 O. L. J. 248; 18 L, W. 441 (P. CJ. i 
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defendants, the latter would still be liable 
for not supplying the goods contracted for 
to tbe plaintiffs, 

. But the cage does not end here and there 
are still difficulties in the plaintiffs’ way 
which in myopinion are insurmountable. 
Exhibit D-1 dated the 2nd of May, 1917, is a 
letter written by the defendants to the 
plaintiffs to the effect that two bales of 
Mulls No, 35255 had reached Karachi. 
This letter is followed by Ex. D-5 dated 
Delhi the 18th of June, 1917, wherein the 
gebadsate wrote to the plaintiffs as fol- 
Jows:— 

“We peg to intimate, that the Railway 
receipt and invoice of two bales Mulla 
No, 35255 on your account and risk has 
arrived here. Please pay for and take up 
Railway receipt immediately. Otherwise 
nine per cent. interest will be charged,” 

Exhibit D-4, dated the 14th of June 1917, 
is an intimation of the fact that one case 
of Mulls No. 36556 was lying atthe 
Allahabad Bank since the 29nd February; 
1917. The plaintiffs were asked to take 
delivery of the same on payment within ten 
days. This was fóllowed by another re- 
minder, Ex. D-6, dated Delhi the 18th of 
June, 1917, which says:— 

"Please note that so far you have not 
taken the delivery of the above (one case 
Mulls No. 36556), we, therefore, ask you to 
take its delivery within the limit of our 
notice, otherwise we shall act ag per our 
notice.” 

Exhibit D-7, dated Delhi the 0th of June, 
1917, ia a letter written by the defend- 
ants to the plaintiffs in the following 
terma:— 

“We beg to intimate that the 
receipt andinvoices of three bales Mulls 
No. 35255 on your account and risk has 
arrived here. Please pay for and take up 
the Railway receipt immediately, otherwise 
nine per cent. interest will be charged." 

en we come to the important Ex. D-9, 
dated Delhi the 7th of July, 1917. Thisisa 
letter from the defendants to the plaintifis 
in the following terms:— ; 

“We beg to intimate that the Railway 
receipt and invoice of two bales Mulls 
No. 35255 on your account and risk has 
arrived here. Please pay for and take 
up Railway receipt immediately, other- 
wise nine per cent. interest will be charged." 

Lastly we come to Ex. D-11, dated 
Delhi the 17th of September, 1917. This is 
the lette? written by the defendants to the 
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plaintifs re two bales white Muli 
No. 85255. Itisin the nature of a reminds’ 
er to Ex, D-Jalready quoted and is in the 
following terms;— . 

“Please pay for and take delivery of the 
above goods within three days from the 
date hereof, otherwise we shall consider the 
goods as cancelled”. 

We find thattheplaintiffspaida total sum 

of Rs. 1,765 on the 24th of November, 1917, 

and took delivery of thesetwo bales white 
Mulls No. 35255,,mentioned in the last two 
Exs. D-9 and D-11, 

Thus it would appear that with the ex- 
ception of two bales the subject-matter of 
Exs. D-9 and D-11 noted above, the plaint- 
iffsin spite of various intimations and 
reminders sentto them by the defendants 
did not come forward with proper tender of 
money with a view to obtain delivery of 
the goods. On the contrary we find at 
least four letters which go to show that the 
plaintiffs were not "ready and willing" 
to perform their part of the contract by 
tenderingthe amount due by them under 
the contract to the defendants. I refer to Ex. 
P-9 dated the 30th of June, 1917, Ex. P. W. 
13—2, dated the 12th of July, 1917, Ex. P.4 
(a) dated the 18th of July, 1917, and Ex. P. W., 
13—4 dated the3lst of July, 1917. Reading 
these letters the impression that is left upon 
one'smindisthatthey arehighly disingenious 
and that, the plaintiff were simply creat- 
ing evidence on their behalf in their own 
books, e.g., inEx. P. W. 13—9 dated Delhi 


-the 12th of July, 1917, they add by way of 


postcript to the letter: 

“Yesterday you refused to accept payment 
wesent to you. Money isin deposit and you 
are responsible for interest on it." 

Again in Ex. P-4.(a) datedthe 18th of J uly, 
1817, (Re 7 bales of Mulls No, 359255 and 
one bale of Mulls No. 36550) the plaintiffs 
write:— : 

“We sent money to you many atime but 
you did not receive it nor did you give 
delivery of the goods. Your money is 
lying in the trust with us. Please write 
to us where to deposit the money. Should 
we send it again to your shop. Otherwise 
we shall put the matterin the hands of & 
Vakil.” 

Then there is a posteript :— | 

"If you do not give delivery of the goods 
we shall claim from you profits at the rate 
of Re. 1-8-0 per piece”. : 

Exhibit, P. W. 13/4, dated the 31st et 
July, 1917, is as follows ;— 
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"Please receive payment for above and give 
delivery ofthe abovaseven bales within three 
days, failing yours the matter will be hand- 
ed over to Pleader to proceed against you 
legally.” 

Ishar Das a member of the defendant 
firm. was examined in the case on the 23rd of 
October, 1920, before the settlement ofissues. 
He nays :— 

“We gave arrival notice of seven bales. 
Plaintiffs paid for two balesonly. Plaintiffs 
never brought money to ng, * * * We 
did not inform the plaintiffs that goods pur- 
chased from certain persons were being sold 
to them. We afterwards told them in May, 
June and July, 1917, that we have purchased 
these goods from Jai Narain Bij Raj and G. 
S. Bhargo. We expressly told them that 
these goods would he delivered to them." 

Ishar Das was again examined as a wit- 
ness on the 30th of October, 1932, and it is 
significant that the plaintiffs did not cross- 
examine him AR regards the contentsof the 
letters Ex. P. W. 13—2, Ex. P-4"(a) and Ex. 
P. W.13—4in which the plaintiffs evinced 
Bo much solicitude to pay the money to 
the defendants. The result is that the 
plaintiffs have completely failed to prove 
that they were “ ready and willing" to pay 
the price of at least five bales of Mulls of 
which they had received arrival notices. 

Now the question is whether the plaint- 
iffa were “ready and willing" to perform 
their part of the contract under s. 51, In- 
dian Contract Act, as regarda all thé 31 
bales including the five bales already men- 
tioned. Thelaw onthe subject is clearly 
laid down in s. 51, Indian Oontract Act, 
which is as follows:— 

“When a contract consists of reciprocal pro- 
misesto be simultaneously performed, nopro- 
misor need perform his promise unless the 
promisee is ready and willing to perform his 
reciprocal promise.” 

We have to see whether the plaintiffs 
were ready to perform their reciprocal pro- 
mise. Ihave already referred to Hx. P-9 
dated the 30thof June, 1917. Ex. P.W. 13—2 
dated the 19th of July, 1917, Ex. P-4 (a), 
dated the 18th of July, 1917, and Ex. P. W. 
13—4 dated the 31st of July, 1917. These 
letters are of a very suspicious character 
and as already observed it is a significant 
fact thatthecontents of these letters were 
not put to Ishar Das, a member of the de- 
fendant firm while he was in the witness- 
pox before the Court. The evidence of the 


plaintif Ram Sarup does not seam to be a 
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frank and a straigtforward statement 
either. He says:— . i 

“T was ready and willing to take delivery 
of the goods. Defendants were to give me 
arrival notice and I was to pay for them on 
its receipt. I was given delivery of two bales 
alone on Katak Sudi 10, 1974, of Mulls No. 
35955. The delivery of the other bales was 
not made. Arrival notice of eight was given 
(1 of No.36556and seven of No. 85255). Isent 
money several times through my man and 
Imyself went totheir shop but they did nof 
receive it". 

The man who is supposed to have taken 
the money tothe defendant has not been 
produced, and I do not believe that such a 
man ever existed. It would have been 
easier and perhaps more business-like if the 
plaintiffs had deposited the money in some 
well-known Bank at Delhi and then asked 
the defendants to deliver the goods against 
payment by the Bank. They did nothing 
ofthe kind and instead of that wrote the 
four letters which have already been 
animadverted upon. It is true that he says 
that in “ those days " the balances were not 
below Rs. 10,000 or so. But this is entirely 
vague, and we do not know what period 
was meant here. All that we know is that 
the plaintiffs paid the price of the two bales 
of Mulls No. 35255 only on the 24th of 
November, 1917, although they had received 
intimation in respect of the same on the 7thof 
J uly, 1917, followed by a peremptory reminder 
onthe 17th «of September, 1917, In this con- 
nexion it may be noted that the four letters 
covered a period beginning from the 30th of 

June, 1917, and ending on the 31st of July, 
1917. Whether the defendants were in a 


` position to supply the goods, having regard 


e sinkages, is not material seeing that 
ar Das od molem affirmation on the 23rd 
of October. 1020,stated:— 

“Plaintiffs never broughtmoney to us. We 
gent intimation of loss of about 22 bales. 
We did not inform the plaintiffs that gooda 

ed from certain persons were being 
APEN We afterwards told them in 
May, June and July, 1917, that we have pur- 
chased these goods from Jai Narain-Bij Raj 
and G. 8. Bhargo. We expressly toldethem 
that these goods would be delivered to 
them”. i 

Ishar Das was cross-examined on the 
30thof October, 1922, on this point, and he 
repeated and amplified the above state- 


towa : E | 
“Baring regard to the evidence on the 
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record and also to the tact that the plaint- 
iffa did not even condescend to reply to the 
arrival notices of the five bales, it does not 
stand to reason that the plaintiffs were ready 
and willin g to make the necessary payment 
against delivery, The phrase “ ready and 
willing" has from time to time been 
construed by the Courts, and its meaning 
and intendment are well-understood. 

In Shriram Rupram v. Madangopal Go- 
wardhan (7) there wasa suit for damages 
for breach of contract and non-delivery of 
poode on the part of the defendant-seller. 

t was held that the plaintiff was entitled to 
& decree under the " ready and willing ” 
clause in s. 51, Indian 
when no tender was 


object of having the money ready in hand, 
In the present case we do not find that the 


plaintiffs made any Preparations whatso- 


having the mone 

ready in hand for payment to the defend. 
ant.’ The case reported as Chengravely 
Chetty v. Akarapu Venkanna (8) is also 
very instructive seeing that it was decided 
well-known case of 
This case lays down 
that when & contract relates to sale of 
goods, the plaintiff, if a buyer, must allege 
and prove that he was ready and willing to 
pay for the goods. In a suit for damages 
by the buyer for breach of contract, by non- 
delivery of goods, it was found that the 
plaintiff did not tender the price and that 
the defendant (seller) was also not ready 
to deliver the goods. It was held that the 
suit must fail, as the plaintiff failed to 
prove that he had been ready and willing 
to pay for the goods, 


.In Nalam Lakshmikantham v. Narayana- 
swamt Iyer (10) the plaintiff-buyer, sued 
the defendant-seller, for breach of contract 
` and non-delivery of goods, The plaintiff 

did not show that the defendant was not in 
a position to deliver goods and that the 
plaintiff was ready aud wiling to pay the 


e 30 C. 865;5 Bom.L. R. 488; 80. W.N. 95 
(8) 86 Ind. Oas. 399; A. I. B. ; 
Li 9 86 1925 Mad. 971; 49 M. 
: p (797) 4 R. R. 395; 7 T. R. 125; 101 B. R. 


(10) 97 Ind. Cas. 086; A. I, R, MOM 
M, W, N. 710, A. I. R. 1926 Med. 1109; (1926) 
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balance of the price, It was held that the 
plaintiff had to go to the defendant with 
the money and the defendant had to 
deliver the goods to him and the plaintiff 
cannotexcuse himself by saying that the 
defendant did not possess the goods, ior 
the defendant could have got the goods 
from elsewhere. Hence plaintiff would not 
be entitled to damages. 

There is also a case of our own Court 
reported as Kanwar Bhan Sukha Nand v. 
Ganpat Rai Ram Jiwan (11). In that case 
the plaintiff, seller, sued the defendant, 
buyer for breach of contract and damages, 
The defence of the buyer was that the 
plaintiff was notready with the goods. It 
was held that it was not necessary for the 
Plaintiff, seller, to prove that on the due date 
he had the goods actually in his possession, 
It is sufficient if he is able to prove that 
hehad control of the requisite goods or 
that he bad the capacity to deliver them to 
the purchaser when called upon to do 80, 
i.e, that he was in a position to fulfil his 
part of the contract on the due date on a 
demand being made by the purchaser. 

The result of these authorities isustitha 
suit for damages for non-delivery of the 
goods itis the duty of the plaintiffs to satisfy 
the Court that they were ready and willing 
with the money, that they had capacity to 
pay, or, at any rate, they had made proper 
and reasonable preparations and arrange- 
ments for securing the purchase-money and 
that having thus complied with the require- 
mente of lawthey demanded the goods on 
the due date from the defendants, In such 
a case the position of the plaintiffs would 
be secure and it would then be incumbent 
upon the defendants to deliver the gooda to 
the plaintiffs. The defendant, Ishar Dae, hag 
stated on oath that, if the money had 
been forthcoming, they would have pur- 
chased similar goods in Delhi market for 
the plaintiffs. My finding, therefore, ig 
that, having regard to the phrase "ready 
and willing", as it occurs in s. 51, Indian 
Conic: Act, the plaintiffe’ suit must 
fail. 


It was also argued on behalf of the 
defendants-appellants that the plaintiffs 
ought to have applied for delivery under 
the provisions of s. 92, Indian Contract Act. 
To this the plaintiffs replied that, under the 
terms of the contract, it was not necessary 
for them to make a formal application, 


xb 94 Ind. Cas, 304; 7 Lah, 442; A. L R, 1020 Lah, ` 
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Seeing that the contract provided that as 
Boon as the Railway receipts and the 
invoice of the goods reached Delhi the 
plaintiffs would receive the same on pay- 
ment of the price. The appellants 
however, urged that there is authority of 
an unreported case of this Court (First 
Appeal No. 572 of 1923, decided on 28th 
October 1925) which lays down that even if 
the seller gives notice of arrival of goods, 
the buyer must apply for delivery. Now, 
when the market was stable the defendants 
gave arrival notices of eight bales to the 
pa in June, 1917. But the market 
egan to rise in July and the plaintiffs 
rely upon a somewhat suspicious letter of 
theirs (Ex. P. W. 13-4) as an applica- 
tion for delivery of the seven bales of 
which the defendants had already given 
arrival notices. It is, moreover, significant 
that the plaintiffs were able to take delivery 
ofonly two bales on paymenton a date aslate 
as the 24th of November, 1917, and that too 
long after the intimation and the reminder 
had been sent tothem by the defendant. 
Therefore, the pleaof the appellants based 
on the provisions of s 93, Indian Contract 
Act, 18 good and must prevail. 

Having regard to all the circumstances 
of the case and the evidence on the record, 
I hold that the plaintiffs were neither 
"ready and willing" to perform their part 
of the contract as required by s, 51, 
Indian Oontract Act; nor did they make 
& proper application for the delivery of 


MS goods in suit as contemplated by 
B, 22. 
This being so,Iallow the appeal and, 


setting aside the decree of the Court 
below, dismias the plaintiffs’ suit with 
costs, 

The cross-objections filed on behalf of 
the plaintiffa-respondents under O. XLI, 
r. 22, Oivil Procedure Code, were not 
pressed, and having regard to the order 
which I have made, .it is not necessary 
to say anything about them except that 
they must fail. 

Broadway, J.—I concur in accepting 
the appeal and dismissing the plaintiffs’ 


suit with costs throughout. The cross- 
objections are also dismissed. 
AN. A. Appeal allowed; 


. Cross-objections dismissed. 
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MADRAS HIGH COURT. 
APPHAL AGAINST ORDER No. 14 op 1994, 
January 5.1928, 
Present:—Mr, Jusice Ramesam and Mr. 

Justice Devadora 
ADUSUMILLI GOPALAKRISHNAYYA— 
PETITIONER— Å PPBLLANT 


versus 
PEYYATH GOPALAN anD OTHERS — 
COUNTER- PETITIONRRS— RBSPONDRNTS, 


Hindu Law—Insolvency of father—Attachment 
uns share—Official Receiver, power of, to sell d 
share. 

On the adjudication of a Hindu father, it ig only 
the power of the father to sell the shares of the 
sons that passes tothe Official Receiver: the power 
is, however, subject tothe same qualification as it is 
in the father's hands, so that where the son'g 
have been attached by a third party the Official 
Receiver cannot, after such attachment, exercise the 
father's power of sale, so as to affect the son's 
interests in the properties, 


Appeal against an order of the Court 
of the Subordinate Judge, Masulipatam 
dated the 17th September, 1923, in E. P. No. 
431 of 1921, in O. 8. No. 10of 1919. 

Mr. P. Satyanarayana Rao, forthe Ap- 
pellant. 

Mr. T. Ramachandra Rao, for the Re- 
spondenta, f 

JUDGMENT.— Only the power of the 
father to fell the shares of the gong passes 
to the Official Receiver [Sat Narain v. 
Behari Lal (1).] But the power is subject 
to the same qualification as itis in the 
father’s hands [Allahabad Bank, Ltd, v, 
Bhagwan Das Johari (9) and Balaven- 
kataseetharama Chettiar v. Official Receiver 
Tanjore (3).] In this case the son's shares 
have been attached and after such attach. 
ment, the Official Receiver cannot exerciga 
the power of sale. Itistrue that in respect 
of such properties which were sold by the 
Official Receiver prior to the attachment of 
the son's shares by the decree-holder, the 
above observations do not apply. Except 
as to such properties, the appellant ig 
entitled to proceed with the execution by 
selling the son's shares. He will now be 
allowed to execute the decree by selling 
the son’s shares. : 


(1) 84 Ind. Oas 883; 6 Lah. 1; 47 M. 
& A. L. R.1339; A.L R 1995 P. 
0) 


o 
W. N. 1: 23 A. L. J. R5; 
R 81; 27 Bom. L. R. 135: 21 L. : Cas. 
800; 1 O. W. N. 916; 29 0. W. 797; 59 T. A. 98 
(P. Q.). : 
2) 92 Ind. Cas. 309; 48 A. 343; 94 A. L. J. g 
AlL n s " 4 MBA. 

97 Ind. Oas. 825; 49 M, 849: 51 M. I» J. 269. 

2 Vus (1926) M. W. N. 743; A. I. B. 1998 ited, 904 


bbs 
The appeal is allowed with costs in this 
Court. The costs in the Court below will 
be provided for by the lower Court when 


ordering execution. 
Y. N. Y. Appeal allowed. 


LAHORE HIGH COURT. 
Misoguirannous First OrviL ÁpPaaL No. 1419 


or 1927. 
January 3, 1928. 

Present :—Mr. Justice Harrison. 
Bakhshi SAIN DA8—JupauzENT-DEBTOR— 
APPELLANT 
veTr8us 
Tan PUNJAB NATIONAL BANK 
Limireav, SARGODA, THROUGH ITs 
MANGER— DEOBEB-HOLDER AND GOBIND 
LAL AND OTHERS — AUOTION PUROHASERS AND 
JUDGMANT-DEBTOR-— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XXI, 
yr. 90, 02 (£)—Application to set aside sale—Auction- 
purchaser, whether necessary party—Appeal— Parties 
to appeal—Procedure—Noticeto auction-purchaser. 
In proceedings under O. XXI, r. 90, Oivil Pro- 
cedure Code, the auction-purchaser is not a necessary 
party. All that is nesessary is that he should be 
served with a notice. In appeal also he is not a 
.mecessary party, though he is entitled to notice on the 
analogy of the provisions of s. 92 (2), Civil Procedure 
Code. But if it is sought to implead him a to 
appeal it can be done only by a proper order bya 

Judge of the Court. [p. 507, col. 1.] 

Ajuddin Ahmad v. Khudabux Khondkar (1), 
Sumitra Kuer v. Damri Lall (2) and Bapuji Krishna 
y. Janardhan Govind (3), disgented from, 

Haji Muhammad v Ghalam Hussain Khan (b) and 
Raj Ohandra Das v. Kali Kanta Das (T), referred 


to. 

Miscellaneous first appeal from en order 
of the Subordinate Judge, First Olass, 
Sargodha, District Shahpur, dated the 11th 
April, 1927. 

Mr. Kishen Dayal, for the Appellant. 

Messrs Hargepal, Murari Lal, Zafr- 
ullah Khan and Lala Sardha Ram, 
R. S., for the Respondents. 

JUDGMENT.—Bakhshi Sain ,Das, 
judgment. debtor, appeals against an order 
of the Senior Subordinate Judge of Sar- 
godha, dismissing an objection lodged by him 
against an auction sale in execution of a 
decree, rather two auction sales by which 
his property in Sargodha and Bhera was 
disposed of. He has impleaded in his 
appeal the decree-holder Bank and also 
the successful &uction-purehasers at the 
sale. I will first deal with the objection 
taken by some of the auction-purchasers in 
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the trial Gourt and urged afresh in this 
Court by Counsel for the purchaser of tha 
Sargodha property Lala Gobind Lal. This 
is that they were not made parties to the 
proceedings under O. XXI, r. 90, Civil Pro- 
cedure Code, although they had been made 
parties by Counsel in this Court on appeal. 
He relies on Ajuddin Ahmad v. Khudabux 
Khondkar (1), Sumitra Kuer v. Damri Lall 
(2)and Bapuji Krishna v. Janardhan Govind 
(3), these being respectively authorities of 
the Calcutta, Patna and Bombay High 
Courts. This point has been fully consider- 
ed by Tek Chand, J., in Mani Gir v. Hazari 
Gir (4) in which he has taken the opposite 
view, namely, that it is not necessary to 
implead, in the sense of showing as a party 
in the headingof the application, the success- 
ful auction-purchaser. The same view 
was taken by Jai Lal, J., in Haji Muham- 
mad v.Ghulam Hussain Khan (5) though 
the finding. as pointed out, was an obiter 
dictum and also in Kirpa Ram v. Nand 
Lal (6). In Raj Chandra Das v. Kali Kanta 
Das (7) the Calcutta High Oourt appears to 
have changed its view. I do not think it 
necessary to add anything to the reasoning 
contained in thejudgment of Tek Chand, J., 
exceptto say that the very wording, or 
rather I should say thatexistenceof the pro- 
vigo to r, 99, leads me toa conclusion precise- 
ly contrary to that deduced from the same 
premises in Ajuddin Ahmad v. Khudabue 
Khondkar (1). The reasoning in that ruling 
appears to have heen because it ia necessary 
to serye notice of the application on the 
auction-purchaser and because such notices 
are always served, as a matter of course, 
upon the parties to an application, the 
meaning of the rule or the proviso can only 
be that such auction-purchasers must pre- 
viously have been made parties. The ex- 
istence of the proviso points to my mind to 
precisely the contrary conclusion. Tf it 
were necessary to make theauction- purchaser 
parties, they would: be served as a matter 
of course, for no proceedings and no appeal 
can proceed until the parties have been 
served. There would, therefore, be no 
reason for the insertion of the proviso. 
The insertion of the proviso points to my 


(1) 50 Ind. Ces. 5. 

9) 69 Ind. Cas. 61; 2 P. L T.336. . 

3) 80 Ind. Clas. 648; A. I. R. 1924 Bom. 130. 

(4) 188 Ind. Oas. 391; 10 Lah, L.J. 161; A. L R. 
1928 Lah. 414. 3 
5) 104 Ind. Cas. 148; A. I. R. 1927 Lah. 681. 
B 107 Ind. Oas. 194; A. T. R. 1928 Lah, 413, 


7) 82 Ind. Qas, 778, 
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miad to the conclusion that it was inserted 
just because it was not necessary to make 
the auction-purchaser a party and for no 
other reason. The ordinary law provides 
that all parties shall be served and if it 
be necessary to serve anybody over and 
above such parties it is necessary to make 
provision for such service. The existence of 
such provision requiring the service of 
any particular individuals can only mean 
as I read it that such individuals need not 
be parties to the proceedings, Agreeing, 
therefore, with the view taken in Mani 
Gir v. Hazari Gir (4)I hold that it was 
unnecessary to make the auction- purchaser 
& party. Counsel then urged that they 
received no proper notice as they happened 
to have come to Court to deposit the auction 
price and were there informed by the Sub- 
ordinate Judge and not given ample time 
to reply tothe application. This is notice 
in my opinionand quite sufficient notice. 

The final point arises whether the appeal 
is in proper form and whether Counsel 
should orshould nothave added the auction- 
purchasers in this Court. Technically I 
think the appeal is not in proper form and 
the auction-purchasers not having been 
made partiesin the trial Oourt could only 
be made parties in this Court by a proper 
order by a Judge. No such order was 
obtained, The right course, I think, would 
have been to institute an appeal against 
the decree-holder, who was respondent in 
the trial Court, and to serve a notice on 
the auction-purchasers on the analogy of 
the provisions of r.92 (2). This is not a 
question of any importance to my mind and 
the real thing to be seen is whether they 
have had proper notice of the appeal. 

This brings me to the subject-matter- of 
the application which is so worded that two 
meanings or more can be formed from 
almost every sentence used from start to 
finish. Àn ingeniousobjection hasbeen taken 
to the form of the notice attached to the 
Court-house an objection which does not 
seem to have struck Counsel in the trial 
Court. The person entrusted with tbis 
responsible work of drawing up and puttin 
up notices was an unpaid candidate an 
his work does not appear to have been 
supervised in any way even by the Olerk 
of Court. He says that theform of notice 
was not the correct form as given on 
page 1049 of Mulla's Civil Procedure Code, 
namely, form No. 29, but was form No. 27, 
On the other hand, where he speaks of 
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there being writing on both sides of the 
form, he would appear to be referring to 
form No, 29 which is printed on both sides 
as opposed to form No. 27 which is only 
printed on one side, though in this case the 
necessary details were written on the back, 
I do not think it necessary to go into thig 
somewhat technical point, as the all import- 
ant contention of the judgment-debtor ig 
conceded by the other Wide and this is 
that the proclamation posted on a conspicu- 
ous part of the property was so posted 
not more than five days before the auction 
sale and this refers equally to the property 
Bold in Sargodha and the property sold in 
Bhera. Not only was this so, but the pro- 
clamation by beat of drum was made on 
the actual date of the auction. The pro~ 
perty to be sold consisted of several lots of 
shops and houses. The auction at Bhera of 
the four lots is shown by the auctioneer to 
have taken placeon the 29th, 30th and Slat 
and thatat Sargodha on the 27th and 28th. 
Counsel for the judgment-debtor haa urged 
that the bids began and ended at Bhera on 
the 3lat. The position is very much strong- 
er than is stated by him for while bidding 
actually lasted from the 30th tothe 31st 
the auction, in the sense that the auctioneer 
was asking for bids, continued from the 
29th to the 3lst and on the 29th there were 
no bids whatsoever. It is said that a large 
number of persons attended the auction 
but there were only four bidders. These 
all bade for one piece of property, two 
only bade for two other lots, while three 
bade for the last ot. In Sargodha 
also there were four bidders only. Now 
the utter inadequacy of the notice given 
to the public in general by affixation 
on the property leads, in my opinion, to the 
inevitable inference that the fact of the 
sale not being sufficiently published the 
judgment-debtor was prejudiced and materi- 
ally prejudiced. This inference could, of 
course, be rebutted but so far from the evi- 
dence of what actually happened on the 
dates’ fixed rebutting that inference 
it confirms and strengthens it in every way. 
It appears to me, therefore, that a nfaterial 
irregularity or irregularities, did lead to 
substantial injury and it is, therefore, neces- 
sary to order a re-sale. Counsel for the 
auction-purchasers have represented that 
their clients have lost the interest on their 
money for a considerable time and they 
ask to have restitution made by the decree- 
holder. The decree-holder, I should men. 
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tion, does not resist the application for a 
fresh sale. This contention appear: to me 
to be perfectly sound. The auction- purchas- 
ers are not to blame for theirregularities 
committed and I, therefore, order that the 
decree-holder refund thesums realised by 
him in consequence of these auction sales 
on or before the let of February, 1028. He 
will also refund the difference between that 
sum and the sum actually deposited by the 
auction-purchasers without prejudice to 
any rights he may have to recover this 
difference or portionof it from theauctioneer. 
I donot adjudicate on the question whe- 
ther this order sets aside the order of con- 
firmation whieh must precede the payment 
of a fee to the auctioneer, Under the 
peculiar circumstances of the case I order 
that all parties bear their own costs. 
R. L. Order accordingly. 
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LAHORE HIGH COURT. 
First Orvin Apperar No. 1205 or 1925, 
May 25, 1928. 
Present:—Mr. Justice Tek Ohand 
and Mr. Justice Bhide. 
DEWA SINGH AND ANOTHER— 
DBPFESNDANTa—AÀPPELLANTS 


versus 
FAZAL DAD-—PLAINTIFF,AND 
SEORETARY or STATE rox INDIA, 

THROUGH TAE COLLEOTOR, GUJRAT, 

AND OTHER 1— DEPENDANT8— RESPONDENTS. 

Oriminal Procedure Code (Act V of 1898), ss. 87 to 
89, 489, 601-A—Jurisdiction—Suit by proclaimed 
offender or restoration of pro attached and sold 
—Oivil Courts, jurisdiction imina] Procedure 
Code, s. 89, scape of—Remedies of proclaimed offender 
regarding his property—Sale completed—Restoration 
of property. 

A proclaimed person, whose immoveable property 
has been attached and sold by a Criminal Oourt 
under ss. 87, 88, Oriminal Procedure Code, has no 
right to maintain an ordinary civil action against 
the auction-purchaser for its restoration even though 
the procedure laid down for issuing the proel&mation 
ead araoument had not been strictly followed, [p. 
öl: cel. 2.1 

Bhukhooree Singh v. Government (1), Secretary of 
State for India v. Lown Karan Marwari (2) and 
Dattaji Nana v. Narayanrao Bhimrao (3), referred to. 

Mian Jan v. Abdul (4), dissented from. r IFA - 

Per Bhide, J.—Beotion 89, Oriminal! Procedure 
Code, is limited in its scope. It enables the 
absconder to seek relief on two grounds Fonly 
namely, (1) that he did not abscond or: conceal*him- 
self for the purpose of avoiding execution; ofi the 
warrant and (2) that he had not ench notice of the 
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proclamation ns to enable him to attend within tha 
time specified therein. He cannot as of right ask 
for restitution on any other ground. In cases not 
coming under the four corners of s R9 the aggrieved 
party can have recourse to the revisional powers 

the High Court under s. 439. Criminal Procedure 
Code, or to the inherent powers of the High Court 
to pass such orders as may be necessary to prevent 
abuse of proceases of Courts and to secure the ends 
of justice which has now been expressly recognised 
by 8.561-A, Oriminal Procedure Code. [p. 510, col. 


q 

Mian Jan v. Abdul (4), Malli v. Emperor (5), 
Emperor v. Multan Singh (6) and Buta Singh v. 
Emperor (7), referred to. 

It is an established principle of law that when 
an Act ofthe Legislature gives power to any person 
fora public purpose from which an individual may 
receive an injury, if the mode of redress is also 
specified in the Statute the jurisdiction of ordinary 
Courts will be ousted. [p. 511, col. 1.] 

A sale effected under s. 87/88, Oriminal Procedure 
Oode, is final and cannot be set aside even by a Orimi- 
nal Court even if the applicant proves under s. 89, 
Oriminal Procedure Oode, that he was not an 
absconder and that he had no notice ofthe sale. [p. 
511,col 2.) 

Per Tek Chand, J.—Sections R7 to 89, Criminal 
Procedure Code, form a complete Code by themselves 
and the remedies provided therein to afford relief to 
a person who considers himself aggrieved by ordera 
passed under any of these sections are exclusive, 
subject, of course, to the right ofappeal (whenever 
expressly given) or any orders that the High Court 
may choose to pass in the exercise ofits revisional 
jurisdiction under s. 439, Oriminal Procedure Code, 
or its inherent powers. [p. 512, col. 2.] 

Once an attached property has been placed at the 
disposal of the Government the remedies open to the 
proclaimed person are limited to those provided for 
in the Code of Oriminal Procedure. If he s&ppeara 
before the Gourt within two years of the attach- 
ment and satisfies it (1) that he did not abscond or 
conceal himself for the purpose of avoiding execution 
of the warrant and (2) that he had no notice of the 
proclamation, the attached property, if it has not 
been sold already, shall be returned to him. But if 
jt has been sold, then theonly relief to which he is 
entitled is that the net proceeds realised at the sale 
shall be made over to him. The sale, if once com- 
pleted, cannot be set aside even if the proclaimed 
offender appears within two years and satisfies the 
conditions laid down in 58.89, Oriminal Procedure 
Code. [p. 512, col. 2; p. 513, coL 1] 

Firet appeal from & decree of the Senior 
Subordinate Judge, Gujrat, dated the 27th 
February, 1925. 

Messrs Jagan Nath Aggarwal, Ram Chand 
Manchanda and V. N. Sethi, for the Appel- 
lants. 

Messrs. Zafrulla Khan and Bashir 
Ahmad, for the Respondents. 

JUDGMENT. 

Bhide, J.—Fazal Dad along with 
nine other persons was prosecuted. for 
the murder of one Amira, When the 
chalan was sent up, Fazal Dad was report- 
ed to be absconding. 

Proceedings were taken under s. 87/88, | 
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Criminal Procedure Oode, and the land 
which is the subject-matter of this appeal 
was sold by auction on the 20th of 
December, 1918, to different persons for 
Rs. 6,650. 

The sale was confirmed on the 10th 
April, 1919, 

In October, 1919, Fazl Dad was arrested. 
He waa then tried for the murder but acquit- 
ted on the 7th of February, 1920. On the 
13th of March, 1920, Fazal Dad applied under 
8, 89, Criminal Procedure Code, for restora- 
tion of the property which had beensold. The 
application was rejected by the Magistrate. 

he Sessions Judge on appeal ordered the 
restoration of the property to Fazal Dad. 
On the case coming up before this Court in 
revision it was pointed out by Campbell, J., 
that under s. 89, Oriminal Procedure Oode, 
only the net proceeds of the sale and not 
the property itself could be restored to the 
applicant. The order of the Sessions Judge 
was modified accordingly and it was direct- 
ed that the applicant should be given the 
net proceeds of the sale, 

Not satisfied with this order Fazal Dad 
instituted the present suit on the 10th of 
May, 1924, for “a declaration to the effect 
that the sale by auction of the land in 
disputemade on the20th of December, 1918, 

: and confirmed on the 10th of April, 1919, is 
invalid and void and shall not affect the 
plaintiff's rights." The pleason the basis 
of which Fazal Dad sought this relief 
‘briefly were that he had not “absconded”, 
that he was unaware of the proceedings 
under s. 8//88, Oriminal Procedure Code, 
and lastly,that those proceedings were not 
in accordance with law, The Secretary of 
Btate as well as the vendee were impleaded 
as defendants. The defendants traversed 
the above pleas and the vendees also 
pleaded that a Oivil Court had no jurisdic- 
tion to entertain such a suit. The learned 
Senior Subordinate Judge decided the 
issues in favour of the plaintiff and decreed 
the suit. From this decision two of the 
vendees, namely, Dewa Singh and Bahawal 
Bakhsh have appealed. 

The points at iesue have been argued at 
length before us and after giving my 
careful consideration to them 1 am of 
opinion that this appeal should succeed on 

e question of jurisdiction, 

Before proceeding to discuss the law on 
the subject it may bestated at the outset 
that it was not denied on behalf of the 
gespondent that the Magistrate had jurisdic- 
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tion to take proceedings under s. 87/88, 
Oriminal Procedure Qode, and thata Civil 
Oourt would have no jurisdiction to enter- 
tain a suit of this kind if the sale had been 
carried outaccording to the provisions of 
8. 87 or 88 of the Oriminal Procedure Oode, 
It was, however, contended that in the 
present instance those provisions had not 
been complied with, inasmuch as 30 days 
time was not given for the absconder's 
appearance on a specified date and no 
warrantofattachment was issued according 
to law in connection with the land in dispute. 

Assuming that the sale was irregular in 
these respects, the question for decision is 
whether a Civil Court has jurisdiction to 
declare it to be null and void. 

The case-law on the subject seems.to be 
rather meagre, A number of rulings were 
cited on behalf of the appellants but none 
of them appears to be directly in point, 
The only rulings on which some stresa was 
laid and which need be referred to are Bhu- 
khooree Singh v. Government (1) Secretary of 
State for India v. Lown Karan Marwar (2) 
and Dattaji Nana v. Narayanrao Bhimrao 
(3). In the first ruling it was laid down that 
a civil action will not lie to reverse a sale 
of property carried out under s., 185 of the 
Oode of Oriminal Procedure (corresponding 
to s. 87/88 of the Oriminal Procedure 
Oode, 1898). But the salein that case was 
apparently carried out “legally” and the 
effect of irregularities in procedure was not 
considered. In Secretary of State for India, 
v. Lown Karan Marwari(2) the question 
for decision was whether a suit would lie 
tocontest an order of disposal passed by a 
Magistrate under s. 524, Oriminal Procedure 
Code, with respect to property suspected to 
be stolen. It was pointed ‘out that the 
question whether a civil action would or 
would not lie would depend upon the 
nature of the provisions of the Oode in 
respect of the disposal of such property, 
The learned Judges were of opinion that 
8 civil suit would lie in respect of an order 
passed under s. 524, Oriminal Procedure 
Oode, as suchorder could not be taken to 
be conclusive as regards the owner's title, 
On the other hand, they expressed the 
opinion that s. 88/89, O:iminal Procedure 
Oode, would debar an absconder from suing 


(D 8 W. R. 207, 
#) 56 Ind. Oas. 507; 5 P. L, J. 821; (1920) Pat, 253; 1 
P, L, T. 451; 21 Or. L. J, 475, 

(3) A, I, R, 1922 Bom, 108; 25 Bom, L R, 288, 
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for recovery of his property. These remarks 
are, of course, only ‘obiter’ and the effect of 
irregularities in the proceedings was not 
considered, In the last ruling, namely, 
Dattaji Nana v. Narayanrao Bhimrao (3), 
also the question of the effect of the irre- 
gularities in procedure on a sale conducted 
under s. 87-88, Criminal Procedure Code, 
was not raised. : l 

On behalf of the respondent: reliance 
was placed on Mian Jan v. Abdul 4). This 
ruling is cretainly inhis favour but with 
all respect I must say that I am unable to 
follow the reasoning underlying it. It ap- 
pears that the proclamation in that case 
was irregular inasmuch as itfailed to state 
the time within which and the place at 
which the absconder was to appear to save 
the sale of his property. It was held by 
Blair, J., that the proclamation,and, therefore, 
the sale also, was a nullity. As regards s. 
89, Oriminal Procedure Oode, which en- 
ables a proclaimed offender to ask for the 
restoration of the attached property within 
two years of the attachment Blair, J., ob- 
served as follows:— 

" There is a provision in the Code of 
Oriminal Procedure by which an absconder 
returning or being brought to the Oourt by 
which the attachment was made is entitled 
to prove that he did not abscond or con- 
ceal himself to avoid the execution of the 
warrant, and also that he had no such notice 
of the proclamationastoenablehim to attend 
within the time specified therein. Under 
those circumstances ho can claim some sort 
of restitution of» his property. But that 
section has no bearing whatever in the 
case when the proclamation of sale is an 
absolute nullity in point of law. If then 
there is no provisionin the Code of Orimi- 
nal Procedure for restitution under the 
circumstances of this case,and no section ex- 
cept s.89 is suggested to me, then, if I 
were to follow the ruling of the Oourt 
below, I should be holding that there was 
no remedy left tothe man whose property 
had been seized and sold under the thin- 
neat and most indefensible colourof law. I 
haye no hesitation in saying that the law is 
not s0, and the plaintiff had a right to main- 
tain the suit.” ] 

Itappears from the above that the deci- 
Bion of Blair, J., assumes (1) that a 
person aggrieved by sale proceedings 
under s. 87/88, Oriminal Procedure Code, 


cdi gi A, 512; A. W. N. (1905) 102; 2A, L, J, 348; 2 
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in which the “proclamation is a nullity 
in point of law” has no remedy under 
the Oriminal Procedure Code, and (2 
that when there is no remedy provid 
by the Oriminal Procedure Oodea civil 
suit ought to be maintainable. As regards 
the first point, it is true that s. 89, Ori- 
minal Procedure Code, is somewhat limit- 
ed in its scope. It enables the absconder 
to seek relief on two grounds only, name- 
ly, (1) that he did not abscond or con- 
ceal himself for the purpose of avoiding 
execution of the warrant, and (2) that he 
had not such notice of the proclamation 
as to enable him to attend within the 
time specified therein. He cannot as of 
right ask for restitution on any other 
ground. Probably this was done deliberate- 
ly by the Legislature as it may not have 
thought it fit to give an absconder the right 
to ask for restitution of the property 
merely on the basis of irregularities where 
no substantial injustice was involved. 

the same time, J do not see that there 
is no remedy at all under the Oode 
of Oriminal Procedure for cases not com. 
ing within the four corners of s. 89, The 
revisional powers of the High Court under 
8. 439, Oriminal Procedure Code, are very 
wide and I do not see why it should 
not be possible to find a remedy ina 
fit case in the provisions of that section, 
The High Oourt has besides ‘inherent 
power’ to pass such orders as may be neces- 
sary to prevent abuse of processes of Courts 
and to secure the ends of justice which 
has been now expressly recognised by 8. 
561-A, Oriminal Procedure Code. In Mall? v, 
Emperor (5) it was held by a Division 
Bench of the Punjab Ohief Court that the 
Ohief Court could interfere in revision even 
in cases not falling within the scope of 
8. 89. Criminal Procedure Code. A similar 
view was taken by unother Division Bench 
of the Punjab Ohief Oourt in Emperor v. 
Multan Singh (6) in which it was held 
that the proclamation wa3 not in accordance 
with law and it was directed that “só 
much of the property moveableor immove« 
able as has not been sold be restored to 
him (applicant) and the proceeds of the 
sale of any property which has taken place 
berefundedto him." In & more recent case 


(5) 42 Ind. Cas. 595; 39 P, R. 1917 Or; 18 Or. L. f 
979; 48P. W. R. 1917 Or, 

(6) 54 Ind. Oas. 994; 32. R, 1919 Or; 21 Or La J, 
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Buta Singh v, Emperor (1) a Single 
Bench of this Court (Harrison, J.) 
exercised its ‘inherent power’ to set aside 
an illegal attachment of land, as the 
case did not come directly within the 
scope of s. 89, Criminal Procedure Code. 

It will thusappear that a person who 
is unable to apply on the ground specified 
in 8. 89, Criminal Procedure Code, is 
not altogethér without a remedy. Secondly, 
the assumption of Blair, J., that when 
the Oode does not expressly provide a 
remedy except for certain cases falling 
within the scope of 8. 89, Oriminal Pro- 
cedure Code, the remedy for other cases 
must be found in a civil suit, is also 
not easy to understand. It is true that 
all suits of Civil nature are ordinarily 
cognizable by a Oivil Oourt but s. 9 
of the Oivil Procedure Code makes an 
important exception to this rule, namely, 
suits of which cognizance is either ex- 
pressly or impliedly barred. It seems to 
me that the present case is one in which 
cognizance by Oivil Courts is impliedly 
barred, It is an established principle 
of law that when an Act of Legislature 
gives power te any person for a public 
purpose from which an individual may re- 
ceive an injury, if the mode of redress 
is also specified in the Statute the jurisdic- 
' tion of ordinary Courts will be ousted 
(cf, Maxwell's Interpretation of Statutes, 
6th Edition, pages 708-9). In the present 
instance, the Oriminal Procedure Code has 
vested Oriminal Courts with certain power 
for enforcing the attendance of persons 
and among these powers is that of attach- 
ing and selling their property. This power 
may cause injury to the person concern- 
ed and the Oode itself specifies the 
remedy open to such persons, namely, 
that provided in s. 89, Criminal Pro- 
cedure Oode. The Oode further allows a 
right of appeal from an order passed under 
that section. These facts seem to point to 
the conclusion that the Legislature intend- 
ed this to be the proper remedy open 
to persons aggrieved by an order under as, 
87---88, Oriminal Procedure Code,inordinary 
cases, The Oode, bowever, confers ample 
revisional power on High Courts to 
rectify injustice in other cases also. I do 
not see any good ground in the circum- 
stances for holding that in cases where 
the proclamation is a nullity a man 

d. Cas. 977; 27 Or. L. J. 1025; A, I, R. 1926 
Lak 662; 3 Lab L. J, 608; 27 P, L, R, 825, 
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aggrieved by theresult of such proclama: 
tion would be without a remedy and, 
therefore, a civil action must be main- 
tainable, 

I have so far dealt with. the two 
grounds on which the decision of Blair, 
J., is based and with which the Division 
Bench, which heard the Letters Patent 
Appeal from his judgment, apparently 
agreed. As regards the possible hardship 
on the vendees in such cases the learned 
Judges of the Letters Patent Bench re- 
marked that the purchaser should have 
safeguarded his position by taking the 
ordinary precaution of ascertaining whether 
& Oourt had issued a statement in writin 
io the effect that the proclamation h 
been duly published [vide s. 87 (3), Orimi- 
nal Procedure Oode] The Oode, however 
does not appear to impose any such duty 
on the auction-purchaser. In an ordinary 
criminal prosecution the Orown is the pro- 
secutor. The Code prescribes the prece- 
dure which is to be followed by Courts in 
selling the property of an absconder. The 
auction-purchaser is a Stranger to these 
proceedings and it is difficult to under- 
stand why the auction-purchaser should 
be held liable for failure on the part of 
the Court to follow the procedure pre- 
scribed by law. 

I have tried to show above that the 
Oriminal Procedure Code itself provides 
suitable remedies to a person aggrieved 
by Proceedings under s. 87/88, Oriminal 
Procedure “Code. There is, however, one 
thing I would like to add. I am doubtful 
whether the Oode contemplates that a 
sale once effected under ss. 57—88, Orimi- 
nal Procedure Code, should be set aside 
at all even by a Oriminal Court, The 
provisions of s, 89, Oriminal Procedure 
Oode, are noteworthy in this connection. 
Even when the applicant proved under 
that section that he was neither “abscon d- 
ing" nor had any notice of the sale (the 
strongest case imaginable on grounds of 
equity) the Court can only give him tha 
net proceeds of the sale. If the Legis- 
lature had intended any restoration of the 
property after the sale it is diffichlt to 
see why such restoration should not have 
been: allowed under s. 89 itself, I am, 
therefore, inclined to think the Legislature 
intended the sale effected under s. 8, /88, 
Criminal Procedure Code, to be final, 
This is in keeping with the general policy 
of the law which aims at making the E 
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of a purchaser at a Oourt sale as safe 
as possible, The result in the present 


case is no doubt more drastic than in 
the case of sales by Civil Oourts but it 
must be remembered that the provisions 


of s. 87/88, Oriminal Procedure Code, 
are of a penal character. According 
to these provisions, the property of 


&n absconder is not sold for aix months 
after attichment. If a person is not 
‘absconding’ to evade justice he can scarcely 
fail to learn about the attachment through 
his agents or relations in charge of the 

roperty during the period On the other 
apd: if he is absconding to evade justice 
he must take the consequences of his own 
failure to comply with the process of the 
Court. 

However, whether a Oriminal Court 
should or should not set aside a sale in the 
exercise of its powers in revision, I am of 
opinion thata civil suit forthe purpose is 
impliedly barred by the provisions of the 
Code. To allow a civil suit in such cases 
would create an intolerable position. For 
there would be nothing to prevent a person 
from resorting a Oivil Oourt at any 
stage to challenge the irregularity of 
proceedings of Oriminal Courts and to 
obstruct or nullify their actions. Of course, 
there are instances in which decision of 
Criminal Courts is intended to be only 

rovisional and in Buch cases the Code 
itself has laid down that the deoision will 
be subject to final adjudication in Civil 
Courts, such a provision occurs, for instance, 
in s. 87, Oriminal Procedure Oode, itself 
in respect of claims by third persons to 
attached property. For other instances of 
the same type reference may be made to 
gs. 145 to 147 and 522 of the Criminal 
Procedure Code. These exceptions have 
apparently been made only in cases where 
a Oriminal Court has to pass orders sum- 
marily in the interest of peace eto., without 
any elaborate enquiry into questions of 
titles. Criminal Courts are, of course, not the 
proper forum for adjudication of questionsof 
title to property; but the question involved 
in the present case is not of title but that of 
the tight of a Oriminal Court to exact 4 
enalty for an absconder’s failure to attend 
. jn obedience to a warrant issued by that 
‘Court to answer a criminal charge. If 
a civil suit were maintainable in the 
present case a suit might as well lie for 
refund. of fine or forfeited property on the 
ground that the trial in which the order 
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of fne or confiscation was passed was 
wholly illegal a proposition which 80 far as 
I am aware is not supported by any 
authority. 

The plaintiff has already got an order for 
the refund of the net proceeds of the sale of 
his property from the Criminal Courts. 
He has, in my judgment, no right to agitate 
the question in a Civil Court. I would 
accordingly accept the appeal and dismiss 
the plaintiffs suit with respect to the pro- 
perty sold to the appellants. Parties 
should bear their own costs, 

Tek Chand, J.—I agree with the 
conclusions arrived at by my learned 
brother and have very little to add. 

After carefully considering the provisions 
of es. 87--89 of the Code of Oriminal Procedure. 
I have no doubt that a“ proclaimed " person, 
immoveable property belonging to whom 
has been attached and sold by the Oriminal 
Court, has no right to maintain an ordinary 
civil action against the auction purchaser 
for its restoration, even though the 
procedure laid down for issuing the 
proclamation and attachment had not been 
strictly followed. It seems to me that 
ss. 87—89 form a “complete Code" by 
themselves and the remedies provided 
therein to afford relief to a person, who 
considers himself aggrieved by orders 
passed under any of these sections, are 
exclusive subject, of course, to the right of 
appeal (wherever expressly given) or any 
orders that the High Oourt may choose to 
pass, in the exercise of its revisional 
jurisdiction under s. 439 or its inherent 
powers. 

It is no doubt an elementary principle of 
law that every presumption shall be made 
in favour of the jurisdiction of Oivil Oourt 
and that it shall not be taken away except 
by express words or by necessary impli- 
cation [see 8. 9 of Civil Procedure Code and 
Winter v. Attorney-General (Victoria) (8)]. 
But it seems to me that the present case 
clearly falls within the exception and 
that once the attached property has been 
placed at thedisposal of the Government, the 
remedies open tothe “proclaimed " person 
are limited to those provided for in the Code 
of Oriminal Procedure. If he appears 
before the Oourt within two years of 
the attachment and satisfies it, (1 
that he did not abscond or eonce 
himself for the purpose of avoiding execu- 


8) (1875) 6 P, O. 378 at p, 380; 44 L, J, P, O. 65; 2 
wee st, ey is 
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tion of the warrant and (2) that he had no 
notice ofthe proclamation, the attached 
property, if it has noi been sold already, 
shall bsreturned to him. But if it had been 
sold, then the only relief to which he is 
entitled is that the net proceeds realized at 
the sale shall be made over to him. It is 
clear that the intention was to lay down that 
a sale, if once completed, cannot be set aside, 
even if the proclaimed offender appears 
within two years and satisfies the conditions 
laid down ins. 89. In these circumstances, 
it will be absurd to suppose that the 
Legislature intended to allow the same 
person to institute and maintain a 
civil action within twelve years for the 
restoration of the property from the 
&uetion-purehaser on grounds which 
would not have entitled him toclaim even 
the sale-proceeds within a period of two 
yeara, Any other interpretation would 
lead toserious anomalies and defeat the 
very object which the Logislature had in 
view inenasting s. 81/83 to the Code. 

My learned brother has examined at 
length the reasoning of the decision in 
Mian Jan v. Abdul (4) and has given good 
grounds for dissenting from it. It may 
also be mentioned that, that case was 
decided in 1905 when the Civil Procedure 
Oode(XIV of 1882) waf in force. Under s. 11 
of that Code Civil Oourts had jurisdiction 
to try all suits of a civil nature, excepting 
those of which the cognizance was barred 
“by any enactment forthe time being in 
force”, and in Kishore Mohun Roy Chow- 
dhry v. Chundar Nath Pal (9) and other 
rulings, these words were held to mean 
"expressly barred", In the Code as 
amended in 1908 the exception has been 
enlarged by the substitution of the words 
“excepting suits of which their cognizance 
is expressly or impliedly barred ". It is 
possible that the Allahabad case might 
have been differently decided if it had 
come before the Courts after 1908. 

In my opinion the appeal should be 
accepted and the plaintiff's suits dismissed, 
But having regard toall the circumstances 
of the case [ leave the parties to bear their 
own costa in both Oourts, 

HL. Appeal accepted, 
(9) 140. 644; 7 Ind, Doa. /s, s.) 437, 
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MADRAS HIGH COURT. 
Sgoonp OivIL ArPaaL No. 915 or 1926. 
October 31, 1927. 

Present :—Mr. Justice Jackson and 
Mr. Justice Ananthakrishna Ayyar. 
AVUDAYAPPA PILLAI—DRFENDANT 
—APPBLLANT 
versus 
T. 8. THILLAI THANDAVARAYA 
PILLAL—PLAINTIFF— RESPONDENT. 

Contract Act (IX of 1872), s. 70— Expression “doing 
anything for amother person", meaning of—Adjacent 
land owners—Tank belonging to one—Repaira done to 
tank by another—Suit for contribution. 

Plaintiff and defendant each owned lands under 
two tanks, the tanks themselves being owned b 
plaintiff. The tanks were breached, and the defend- 
ant pressed to have them repaired after joint con- 
sultation and under the supervision of their respec- 
tive agents. The plaintiff, however, did the work by 
himself, Ina suit for contribution from the defend- 
ant: 

Held, that although the work was done lawfully, 
and the defendant had enjoyed the benefit, the 
plaintiff was not acting for the defendant nor in 
pursuance of any agreement express or implied and 
was, therefore, not entitled to compensation under 
8 70 of the Contract Act. [p. 515, col. 2.] 

Per J'ackson, J. .—Doing anything for another person 
UR ng way taking his place as the doer. [p. 

col. 1. 

The plaintiff in the above case was admittedly the 
owner ofthe tanks,and the defendant had no right 
to enter upon plaintiffs property and execute re- 
pairs. He might be admitted to share in the work 
of repair by asreement, but otherwise he had no 
locus standi, Therefore, the plaintiff could not be 
said to be taking the defendant's place when he did 
the work ofrepair, to be doing work which other- 
wise defendant should be doing, to be doing any- 
thing “for” defendant. [p. 514, col. 2.) 

The expression “does anything for another person 
not intending to do so gratuitously” in s.70, Oon- 
tract Act, means that when a person has proved. 
that he did the thing for fnother person, he must 
Hen pron that he did not intend to do it gratuitoug- 

s 4 
i Case-law considered 7 

er Ananthakrishna Ayyar, J.—Theré may be cages 
where the law will imply a promise to pay, by a party 
who protests that he will not pay; but those are 
cases in which the law creates a duty to perform 
that for which it implies a promise to ay, notwith- 
standing the party owing the duty absolutas refuses 
to enter into an obligation to perform it. The law 
romises in his stead and in his behalf. [p. 518, col, 

; P. 618, col. 1] 


Under s. 70 of the Contract Act to enable the 
laintiff to recover, he should (in addition to comply« 

g with other conditions) prove that he did it T 
Jawfuly, (2) that he did it ‘for’ the defendant, *[p. 519, 
eol. 1.] 


' It cannot be said ofa plaintiff that he did a thing 
‘lawfully’ within the meaning of the section for tha 
defendant with a view to claim contribution from 
him when the defendant had already informed the 
ou that he did not want the thing to be dong 

„him and had denied hig liability te P 
[ibid] 
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Second appeal against a decree of the 
Oourt of the Subordinate Judge of 
Tuticorin, in A. 8. No. 12 of 1925, preferred 
against that of the Court of the Dis- 
fe Munsif of Koilpatti, in O. 8. No. 420 of 
9g]. 

Mr. A. Krishnaswami Aiyar,for the Ap- 
pellant. 

Mr. S. T. Srinivasagopalachariar, for the 
Respondent. 

JUDGMENT. 

Jackson, J.—Plaintiff and defendant 
each own lands under two tanks, 
the tanks themselves being owned by 
plaintiff. The tanks were breached, The 
defendant pressed to have them repaired 
after joint consultation and under the 
supervision of their respective agents, 
The plaintiff preferred to do the work 
himself, and demand contribution from the 
defendant. Hence this suit for Rs, 554-1-1 
alleged to be defendant's share of the costs. 
The trial Court decreed the suit, the lower 
Appellate Court decreed for Rs, 277-06, 
Tne defendant appeals, 

The plaintiff sued originally on the as- 
sumption that he had acted in consultation 
with defendant's agent as demanded by 
defendant, but this has been found to be 
untrue, He, therefore, falls back upon the 
plea that there was either an implied con- 
tract or, he is entitled to compensation 
under s, 70, Indian Contract Act. As soon 
as itis found that plaintiff did not consult 
defendant's manager as stipulated by de- 
fendant, it must be held that he did not 
accept defendant's offer, and there can be 
no question of implied contract. 

Whether plaintiff can claim compensation 
under s. 70 depends upon his having done 
the work lawfully, for defendant not in- 
tending to do so gratuitously, and upen 
defendant having enjoyed the benefit, 
There is no doubt that the work was done 
lawfully, and that defendant had enjoyed 
the benefit, 

Doing anything for another person means 
in some way taking his place as the doer, 
That is the first meaning of "for" ''repre- 
Beating" in place of" asthe Oxford Concise 
Dictionary has it, There is no justifica- 
tion forimporting into this section looser 
senses of "for" "Iam writing this for you" 
strictly meane that “you should be doing 
the writing, and I am doing it in your 
place," lt might mean, “for your amuse- 
mont or, edification”; but that is not the 
pènse in Which the preposition should be 
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understood in s.70. A tank owner at the 
upper end of an irrigation system, if the 
Tesult of bis repairs is to pass a greater. 
volume of water down to the lower cultiva- 
tors may say generally,‘I am doing this 
for you, and pose as a public benefactor.” 
But strictly speaking, he can only eay it to 
those, who, if he did not do the work, would 
have to doit themselves, and whose place 
he is taking. The plaintiff in this case is 
admittedly the owner of the tanks, andthe 
defendant has no right to enter upon 
plaintifi's property and execute repairs. 
He might be admitted to share in the 
work of repair by agreement, but other- 
wise he bas no locus standi, no place. 
Therefore the plaintiff cannot be said to be 
taking the defendant’s place when he does 
the work of repair, to be doing work which 
otherwise defendant should be doing, in 
short, to be doing anything “or” defendant, 
Nor willit help plaintiff to plead that he 
did not intend to do the work gratuilously. 

"Does anything for another person nol 
intending to do so gratuitously’ means 
that when a person has proved that he 
did the thing for another person as cx- 
plained above, he must then prove that 
he did not intend to do it gratuitously, 
For instance suppose a man maintains a 
relative and claims compensation out of 
that relative’s estate, beyond proving tbat 
he acted for the relative, he must prove 
that he did not intend to act gratuitous- 
ly. But until a person has succeeded in 
proving that he acted for another, the 
question whether he acted gratuitously or 
not does not arise. He cannot say, “I 
knew that s0 and so would benefit from 
my act, and I hoped to get something from 
him, therefore, I am entitled to compen- 
sation.” He must say, "I acted in his 
place, therefore, lam entitled to compen- 
sation, because he has not proved that I 
intended to act gratuitously"; and if plaint- 
iff has not proved that he acted in defend- 
ant's place, the question of gratuitousness 
does not arise at all. 

It so happens that the learned District 
Munsif bas exactly reversed the proper 
reading of the section. He takes it (para. 7) 
as if it read, where a person lawfully 
does anything, notintending to do it gratui- 
tously for another person, and such other 
person enjoys the bevefit thereof, etc.,etc. On 
such & reading, in the example given above, 
the owner at the head of an irrigation 
system could claim compensation right 
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down from every one who benefited. His 
Tepairs would be lawful; he could plead 
that he had no intention to act gratuitous- 
ly; and all the others enjoyed the benefit; 
aod nothing more would be necessary, on 
this interpretation, to complete the claim 
for compensation under s. 70, which is 
absurd. 

The learned Subordinats Judge has 
taken tbe same ground, and in stating the 
essential ingredients of a claim under s. 70 
he has omitted the preposition "for" alto- 
gether. Infact his argument in para.4 
leads even more directly than that of the 
lower Oourt to the same reductio ad 
absurdum., . . 

Batthe lower Courts have this justifi- 
cation that their position is largely based 
upon Damodara Mudaliar v. Secretary of 
State for India (1), On page 91* there is the 
same statement of ingredients; though on 
page 92* the Court addressed itself parti- 
cularly to the question involved in "for." 
A person may have his own interest in 
the work and yet do it for another also. 
The fact that the latter has also derived 
benefit from the work does not neces- 
sarily show that it was done for him (i. e., 
"for", as remarked above, must be confined 
to its strict and not extended to its wider 
sense). So a finding was called for, and 
in due course the District Judge sub- 
mitted that the plaintiff did not intend 
to do the work gratuitously, and the de- 
fendants enjoyed the benefit. The defend- 
ants were accordingly ordered to pay 
compensation. But ıt will be observed 
that no finding was called for on the 
question whether plaintiff did the work 
for the defendant, the reason being that in 
that particular case he obviously did, 
The tank belonged to the defendants; and 
originally served eleven zemindari villages 
of theirs. Seven of these came under Govern- 
ment. Government then stepped into the 
defendant’s place and repaired the tank for 
the defendants exactly in that strict sense 
of "for". This point is appreciated in O. 
R, P. No. 273 of 1902, an unreported case 
referred to in Yogambal Boyee Ammant 
Ammal v. Naina Pillai Markayar (2). 
The factsof this revision case closely resemble 
the present case, The Government repaired 
their own tank in Tinnevelly District and 

1) 18 M. 88; 4M.L. J. 205; 8Ind. Dec. (x. s.) 


(2) 3 Ind. Oas. 110; 38 M. 15; 6 M. L. T. 162; 10 M, 
. d. 489, 
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sued the Nanganari mutt, because its land 
had benefited. The Subordinate Judge 
held that uader s&. 70, Indian Oontract Act, 
one person can le taken to have done some- 
thing for another only if thelatter was 
bound to do it (again the strict sense of 
*for"), and not merely when the former did 
it for his own benefit and the latter also 
reaped the benefit. Benson and Bhashyam 
Aiyangar, JJ., refused torevisethis decision 
holding that the tank was the sole property 
of the Government though it was also a 
source of irrigation for defendant's lands. 
Section 70 had no application to the matter, 

"Damodara Mudaliar v, Secretary of State 
for India (1) is clearly distinguishable as 
in that case the tank was and continued to 
be the property of the zemindar who prima 
facie was bound to keep it in repair" (and, 
therefore, the person who repaired it, prima 
facie, did it for the zemindar). 

The matter is further considered in 
Yogambal Boyee Ammani Ammal v. Naina 
Pillai Markayar (2) and clearly Damodara 
Mudaliar v. Secrelary of State for India (1) 
is not authority forthe proposition that if 
the work is not intended to be done 
gratuitously, and if another benefits from it, 
that other is liable to pay compensation, 
regardless of whether the work was or waa 
not done for him. ` 

It must be held that in the circumstances 
of this case the plaintiff was not acting for 
the defendant nor in pursuance ot any 
agreement express or implied and is, there» 
fore, not entitled to compensation. 

The appeal is allowed, and plaintiff's suit 
dismissed with coste thronghout. 

AnanthakrishnaAyy ar, J.—Iagree, 
Suit to 1ecover Rs. 551-1-lon the allega- 
tion that the plaintiffspent Ra. 1,156.3.1 in 
connection with the repairs of two tanks 
andthat the defendant was bound to con- 
tribute 51/114ths share of the said expenses 
with interest since the plaintiff owned 63 
kotas extent of land under the tanks and 
the defendant owned the remaining o1 kotas 
extent of land. The plaintif alleged that 
the two tanks were the properties of the 
plaintiff; that the said two tanks had an’ 
ayacut of about 114 kotas of land of which 
about 63 kotas wereowned by the plaintiff 
while the defendant owned about 51 ketas; 
that the tanks breached in 1910 and the 
breaches remained unclosed till 1920, when 
the plaintiff filled up the breaches and 
repaired the said tanks, that the plaintiff 
intimated the necessity for repair to (hg 
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defendant and thatthe defendant replied 
‘that he had no objection to the payment of 
‘his share and that the defendant was bene- 
fited by the said repairs. 
. * The defendant denied his liability to 
contribute, and stated that the repairs were 
done without consulting the defendant, that 
though the defendant offered to co-operate 
with the plaintiff in doing the work, if the 
same be carried out under the supervision 
of the managers of both the plaiatilf and 
the defendant so that they may take check 
measurements then and there and pay the 
defendant's share, the plaintiffs manager 
refused the offer and stated that the defend- 
Anta manager had not even the right to 
sep into the tanks and that in the circum- 
stances the plaintiff had no right to claim 
contribution from the defendant. 
` The District Munsif found that the tanks 
breached in 1910 that the breaches remained 
unoelosed till 1320 when the plaintiff effected 
tie repairs. He also found that the defend- 
unt had been enabled to have wet cultivation 
on hislandson which only dry crops had been 
faised between 19 0 and 1420, He also found 
that the plaintiff did not intend to effect the 
fepairs gratuitouely and that the repairs 
were done lawfully. With reference to the 
argument urged by the defendant that the 
defendant could not ba made liable unless 
it was shown that the repairs were done for 
(on behalf of) the defendant, the District 
Mansit observed as followa:— 

"The defendant had been persistently 
galling’ upon the plaintiff te execute the 
repairs and save him from loas and also had 
offered to contribute for the expenses, 
There can be no doubt, therefore, that the 
repairs were done for the benefit of the 
defendant and it is immaterial that the 
plaintiff also was benefited by the act; for, 
the plaintiff claims not the entire costs of 
the repairs but only the proportionate 
amount regard being had to the extent of 
land owned hy each,’ 

He, therefore, passed a decree in favour 
ofthe plaintiff for the amount sued for, 
On appeal the learned Subordinate Judge 
confirmed the District Munsif's finding 
and, held that the defendant was liable to 
sontribute, 

On the question of the defendant's 
liability to contribute the learned Subordi- 
nate Judge held as follows:— 

"The conditions necessary to bring the 
case within the operation ofs. 70of the 
Qontr&ct Aot are: (1) that the repairs were 
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done lawfully, (2) that the plaintiff did not 
intend to dothe work gratuitously and (3 
that the defendant enjoyed the benefit of 
the work. J agree with the lower Court in 
holding that all the three conditions have 
been satisfied in this case.” 


But having regardtothe unsatisfactory 
nature of the evidence let in by plaintiff 
about the amount spent for repairs, the 
learned Subordinate Judge modified the 
decree of the District Munsif remarking :— 


“making allowance for exaggeration, and 
under estimate, I think that the plaint- 
i may be awarded half the sum claimed by 

im." 


Accordingly the decree of the District 
Munsif was modified by awarding the 
plaintiff Rs. 277-0-8 instead of Rs, 554-1-1, 


The defendant has preferred thia second 
appeal and on his behelf his learned Vakil, 
Mr. A. Krishnaswami Iyer, contended be- 
fore us that the provisions of s. 70 of the 
Contract Act had not been complied with 
in this case,and that the defendant was 
not bound to make any contribution. The 
learned Vakil argued that under gs. 70 the 

laintiff was bound to prove that he ‘law- 

ully'did something ‘for’ the defendant, 
and that the defendant enjoyed the benefit 
thereof. Inthe present case, he argued 
thathaving regard to the fact that the 
plaintiff isthe owner of the tanks in ques- 
tion and also entitled to a major portion 
ofthe land under the ayacuts, and having 
also regard to the fact that the defendant 
declined to make any contribution except 
on condition of the work of repairs being 
executed under the joint supervision of 
the managers of the plaintiff and the de- 
fendant which proposal of the defendant 
was not accepted by the plaintiff—the plaint- 
iff having in fact executed the- repairs in 
his own way and under his sole supervision 
—it should be held, aga matter oflaw, that 
the plaintiff executed the repairs on his 
(plaintiff's) own behalf only and not for the 
defendant. He also contended that as the 
defendant was given no intimation before 
the repairs were effected, he was given no 
option at all in the matter and consequently 
it could not be said that the defendant 
“enjoyed” the benefit, since it could not be 
held thatthe defendant enjoyed a benefit 
which he had no option to refuse. He 
relied, among others, on the cases reported, 
as Yogambal Boyse -Ammani Ammaly, 
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Naina Pillai Markayar (2), Rajah of Pitta- 
pur v. Secretary of State (3)and Viswanadha 
Vijia Kumara Bangaroov.K. G Orr (4). 
Oa behalf of the respondent it was urged 
by the learned Counsel, Mr. Srinivasa- 
gopalachari, that the questions involved in 
this case, were all questions of fact and 
that both the lower Courts had found that 
the plaintiff did not intend to do the work 
gratuitously (from which the learned 
Counsel argued that it must be taken to 
have been found that the plaintiff executed 
the repairs for the defendant also) and that 
the defendant had already enjoyed the 
benefit of the repairs. It was algo contend- 
ed that if, as a matter of fact, the defendant 
had enjoyed the benefit of the repairs, it 
was not necessary that he should have been 
consulted or given an option before the 
repairs were begun. The lower Appellate 
Court has remarked in para.4 ofits judg- 
ment that it was “conceded that thede- 
fendant had epjoyed the benefit of the 
repairs,” and having regard to thead- 
mitted fact, that the defendant had been 
enabled to have wet cultivation on his 
lands on which only dry crops had been 
raised while the breaches continued, the 
lower Oourts were justified in the finding 
arrived at by them. 


In Gajapathi Krishna Chandra Deo v. 
Srinivasa Charlu (5) it was held that the 
defendant need nothave an option of de- 
clining the benefit, if by that is meant that 
before the benefit was - conferred, he must 
be given the choice of accepting or declin- 
ing it, for the purposes of this case we are 
prepared to accept this viewof the law, 
thoughthere seems to be some difference 
of judicial opinion on this point, 

Bat to make the defendant liable under 
s. 70 it is necessary for the plaintiff to prove 
also that he executed the repairs for the 
defendant. It was argued that when once 
it is proved that the plaintiff is the owner of 
the tanks and also of a major portion of 
lands under theayacuts, it must be held 
às conclusive and,as a matter of law, that 
the plaintiff executed the works on his own 
behalf only. I am not prepared to accept 
this contention of the appellant. As 
observed by Sadasiva Ayyar, J. inGajapathi 
Krishna Chandra Deov. Srinivasa Charlu 


(3) 25 Ind. Cas. 783; 16 M. L. T. 375. 


(4) 45 Ind. Cas. 788. 
. (5) 20 Ind. Cas 445; 38 M, 235; 14 M. L, T. 20; 35 M, 


19 433; (1914) M. W. N. 09. 
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6): “I do not think that these cases intend- 
edto lay down generally that, where a 

ereon is interested in making 8 payment, 
16 cannot be held ‘under any circumstances’ 
that he intended to act for the other party 
also. Onthe contrary, the observations 
in Yogambal  Boyee Ammani Ammal. 
Naina Pillai Markayar (2) clearly show that 
from the circumstances it might be inferred 
thatthe plaintiff intended ‘also to act for 
the defendant. I think the facts and the 
circumstances of the present case clearly 
show that all payments made after Septem- 
ber, 1903, were intended by the plaintiff to 
be both on behalfof the plaintiff and of 
the defendant." In the same case Miller, J., 
observed as follows at page 240*: 


"He wil have thento show that what 
he did was done for the defendant, and 
it clearly may be very difficultfor him to 
show that in some cases, especially in cases 
where his own interest is manifestly pre- 
dominant. Ifhe pays in his own interest, 
he will not ordinarily be held to have 
made the payment for the defendant, but 
whether he did so or not is, it seems to me, 
a question of fact in each case.” 


In Yogambal Boyee Ammani Ammal v. 
Naina Pillai Markayar (2) at page 21f 
Sankaran Nair, J., observed" :— $ 

“With reference to the first part of the 
section it was rightly pointedout that the 
fact that the defendant was benefited by 
a work does pot necessarily show that it wag 
done for him; and that while a plaintifi’s 
interests in the matter may show that he wis 
acting on his own account only, he may also 
intend to act for the defendant. This 
also is true. Prima facie, if the plaintiff 
is interested in the doing of a thing 
he would not be entitled to ask the 
Court to presume that he did it for the 
defendant. But by proof of special circum- 
stances or otherwise he might show that he 
would not have done it if he had no reason- 
able grounds to expect payment from the 
defendant......... If the tank had belonged 
to the zemindar only, then there would be 
8 verystrong presumption that the repair 
was made for him." ° 

Similarly in The Pittapur case, Rajah of 
Pittapur v. Secretary of State (3), Bpencer, 
J., remarked :— 

“As for the application of s. 70 of the 
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Contract Act, if & person does a thing 
primarily for his own benefit and is benefit- 
ed thereby, it must always be a question 
whether he did not intend to do it gratui- 
tously as regards others who happen to be 
benefited by the same act. In this respect 
T agree with the observations of Miller, J., 
in Gajapathi Krishna Chandra Deo v. 
Srinivasa Charlu (5)." Bee also Viswanadha 
Vijia Kumara Bangaroo v. K. G. Orr (4). 

Iagree that when the owner of a tank 
effecta repairs to the same, the presumption 
is that he did the same for his own benefit 
only. Butit may happen that the owner 
of the tank had only an insignificant area of 

‘wet land under its ayacut or had no wet 
lands at all under it; or it may be that the 
owner had other irrigation facilities with 
yeference to those lands; whereas the 
-defendant had to depend solely on the 
tank in question. It may also be that the 
plaintiff, the owner of the tank also owned 
mostof the lands under its ayacut and the 
defendant had only aright of easement to 
take water for a comparatively small extent 
of lands. It may also be that the defendant 
had also other sources of irrigation in 
respect of hislands, It may be that other 
circumstances also exist which would be 
relevant in considering the question whe- 
ther the plaintiff did the work for himself 
alone or also on behalf of the defendant, 
Prima facie presumptions arising in the 
first instance might be strengthened or 
rebutted by other circumstanees and evi- 
dence appearing inthe cise. Itisa ques- 
tion of fact in .each case whether the 
plaintiff did the work for himself alone or 
for the defendant also. 

In the case before us the lower Appellate 
Court has not specifically directed its 
attention to this aspect ofthe case andit 
has not recorded a definite finding whether 
the plaintiff executed the repairs for the 
defendant also, . 

With referencé to the contention of the 
learned Vakil for the appellant that in 
cases where the defendant had .already 
expressed his unwillingness to agree to the 
plaintiff's acts, he could not be made liable 
tothe plaintiff, it seemsto me that theconten- 
tion should be upheld. Otherwise the 
result would be that the plaintiff should 
be held to have done something ‘lawfully’ 
‘for’ the defendant when the defendant 
already informed the plaintiff that he did 
not waat it. This position is supported 
also by authorities, In Gajapathi Krishna 
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Chandra Deo v. Srinivasa Charlu (5), 
already referred to, Sadasiva Ayyar, J., at 
page 243* says as followa:— 

“For instance, if the benefit is conferred 
notwithstancing notice of protest of the 
man benefited that he did not want the 
benefit proposed to be conferred on him, tbe 
act could not besaid tobave been done on 
his behalf. That seems to have been laid 
down in Damodara Mudoliar v. Secretary 
of State for India (1), and alsoin the Privy 
Council cage in Ram Tuhul Singh v. Bises- 
war Lall Sahoo (0) " 

In Viswanadha Vijia Kumara Bangaroo 
v. K.G. Orr (4) (the Sivaganga lessees's 
case) Abdur Rehim and Oldfield, JJ., were 
also of the same view. In that case before 
commencing the repairs the plaintiffs 
intimated to the defendants their intention 
to do so and called upon the defendants to 
pay their rateable share of the expenses. 
The defendants replied that they did not 
want the repairsand refused to pay any 
portion of the expenees. The plaintiffs, - 
however. completed the repairs and claimed 
contribution from the defendants relying 
ons.70 of the Contract Act The Court 
held that even on the assumption that the 
defendants did, in fact, enjoy the benefit of 
the repairs done by the plaintiffs, the 
defendants could not be made liable since 
they had all along been refusing to pay any- 
thing forthe repair of the tank. In Leake 
on Contracts, 6th Edition, at page 34, it is 
mentioned: 

“Still less can any promise be presumed 
from aconsideration performed against the 
will of the other party though he may 
derive benefit from it." - 


Reference may also be made to page 353 
of the Treatise on the Law of Quasi-Oon- 
tracts by W. A. Keener: 

“If the service is rendered against the 
defendant's protest, where he is under no 
obligation to preserve the property there can 
be no recovery." 

The learned author quotes a passage from 
the judgment of Lord, J., in 130 Mass, 596 
to the following effect: — 

"There may be eases where the law will 
imply a promiseto pay, by a party who 
protests that be will not pay; but those nre 
cases in which the law creates a duty to 


(6) 21 A. 131; 15 B. L. R 208; 23 W. R. 305; 3 Sar. 
P. O. J. 477; 3 Suth P. O. J.136 (P. O.). 


1111, 0. 1928 


porform that for which it implies a promise 
to pay, notwithstanding the party owing the 
duty absolutely refuses to enter into an 
obligation to perform it. The law promises 
in his steadand in his behalf. If a man 
absolutely refuses to furnish food and 
clothing to his wife and minor children, 
there may be circumstances under which 
the law will compel him to perform his 
obligations, and will of its own force imply 
& promise against his protestation. But 
such promise willnever be implied against 
his protest, except in cases where the law 
itself imposes a duty; and this duty must 
be a legal duty. The argument of the 
plaintiff rests upon the ground thata moral 
duty is sufficient to raise an implied pro- 
mise as well as a legal duty. He cites no 
authority for this proposition, and probably 
no authority can be found for it. The 
common law deals with and defines legal 
duties, not moral. Moral duties are 
defined and enforced ina different forum. 
Under the particular circumstances of this 
case, it would be futile to inquire what 
moral duties were involved, or upon whom 
they devolved. Itis sufficient tosay that 
no such legal duty devolved upon the 
defendant as to require him to pay for that 
for which he refused to become indebted.” 

Under s.70 of the Indian Oontract Act 
to enable the plaintiff to recover, he should 
(in addition to complying _with other con- 
ditions) prove that he did it(1) lawfully and 
(2) that he did it‘for'the defendant, 

(1) Section 70 of the Contract Act uses 
the word ‘lawfully’ in this connection, it 
says: “Where a person ‘lawfully’ does 
anything for another person." 


Taking '"lawfully' to mean ‘bona fide' as 
seems to have been laid downin arecent 
decision in Muthayya Chetti v. Narayanan 
Chetty (7) by the Officiating Ohief Justice 
and Reilly, J. and by Sadasiva Ayyar, J., 
nt page 244 of I. L. R. 38 Madras 
[Gajapathi Krishna Chandra Deo v. Sri- 
nivasa Charlu (5). 1 think it cannot 
be said of a plaintiff that he did a thing 
‘awfully’ within the meaning of the section 
for the defendant with a view to claim con- 
tribution from him when the defendant had 
already informed the plaintiff that he did 
not want the thing to be done for him and 
had denied his lability to pay. (2) Nor 
is it clearin this case that the plaintiff 
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did the act in question “for! the defend. 
ant. 

In the present case the defendant had 
already informed the plaintiff that ha 
would contribute only if the work was done 
after joint consultation and under the joint 
supervision of the defendant's manager 
and the plaintiff's manager; the plaintiff 
did not agree to that, but seems to have 
informed the defendant that the defendant 
had not even the right to come near the 
tanks. The plaintiff carried on the repairs 
in his own way and under his exclusive 
supervision. The plaintiff had motive to 
effect the repairs, since the same benefited 
himself substantially. In this view it must be 
held that the defendant had repudiated his 
liability to contribute and that the plaintiff 
did not do anything ‘lawfully’ and ‘for’ the 
defendant. Thesuit for contribution under 
s. 70 of the Contract Act is accordingly 
not maintainable. The second appeal 
is allowed and in reversal of the decrees 
of both the lower Courts, the plaintiff's suit 
is dismissed with costs, 


Y. N. V. Appeal allowed, 


LAHORE HIGH COURT. 
First O1vip ArrpaL No. 1201 oF 1922, 
z May 8, 1928. 
Present: —Bir Shadi Lal, Kr., Ohief Justice, 
and Mr, Justice Johnstone. 
HARI RAM SHAH AND oTHER8—PLAINTIFFS 
— APPELLANTS 
versus 
MAHIN SHAH AND vl HBRS—DBFENDANTS 
— RexPONDENTS, 
Mortgage—Suit for possession by mortgagee—Claim 
for redemption by defendant-mortgagor—Decree, form 
9, 


In a suit for possession by a mortgagee under the 
terms of the mortgage it 1s not open to the mort- 
gagor or persons claiming through him to claim 
redemption and the mortgugee is entitled to a 
decree for possession simplwier. [p 521, col. 1. 

Kiman v. Sultani Mal (1), Khota Ram v. Nawaz 
(2) &nd Gokul Prasad v Silla Prasad (3), followed 

Bakhtawar Singh v. Bakhiawar Singh \4)pdissented 


from. ] 
Muhammad Sher Khan v. Swami Dayal (5), ex- 


plained. 

First appealfrom a decree of the Senior 
Subordinate Judge, Sbahpur, at Sargodha, 
dated the 14th March, 1922, 

Messrs. Jagan Nath Aggarwal, S. L, Puri, 
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and Lala Sardha Ram, R.B., for Mr. Hem 
Raj, for the Appellant, 

Messrs. M. L Puri, R. C. Soni, Devi 
Dayal, M. N.Mehra, Muhammad Amin, Lala 
Badri Das, R. B., and Mr, Nanak Chand, for 
the Respondents. 

JUDGMENT. 

Johnstone, J.—The plaintiffs in this 
case are the lineal descendants of Kanshi 
Ram, deceased. On 6th October, 1898, 
Kanshi Ram and Sukh Dial took a mortgage 
in equal shares without possession, of 1094 
bighas of land from two brothers, Jiwan Mal 
and Wazir Ohand, and advanced Rs. 3,500. 
Interest was fixed at 14 annas per cent. per 
mensem and, if a default occurred, the deed 
provided for compound interest at Rs, 19 
per cent. per mensem. Amongst other con- 
ditions in the mortgage-deed was one that, 
if principal and interest were not paid off in 
ten years, the mortgagees could take posses- 
sion of the whole land. The share of Sukh 
Dial was redeemed and is not now a subject 

‘of controversy. 

Two main complications occurred after 
the execution of tne deed:— 

(a) It had been provided by the deed that 
the mortgegors should not alienate any por- 
tion of the mortgaged lande, but might sell 
portions in order to pay off the debtafter two 
years. The mortgagors made certain alie- 
nations; they sold 600 kanals to Rai Sahib 
Lala Maya Das, the father of defendants 
Nos. 4 to 6 and another plot of about the 
same area to defendant No. 7 and a third 
plot of 200 kanals to defendant N6. 9. The 
matter did not rest there, for Rai Sahib 
Maya Das mortgaged» some of the land he 
had acquired to defendant No, 10, while 
defendant No. 7 transferred his piece 
of land by sale to defendant No. 8. 
Finally, the mortgagors exchanged some of 
the mortgaged land with other land. 

(b) The second complication in the case 
has arisen from the fact that at the last 
Settlement the village of Deowal, which con- 
tained the mortgaged area, was divided into 
two villages one of which retained the old 
name and the other was named Ohabba. 
This event has caused some confusion in 
the traging out of the mortgaged landa. 

The plaintiffasued for possession, inaccord- 
ance with the provisions of the mortgage 
deed, of the half share of the lands mort- 
gaged now in tha possession of thr original 
mortgagors or their transferees by sale, ex- 
change or mortgage. 

‘ sisted the*claim on various grounds; but in 
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view of what follows it is unnecessary to de- 
tail them here, 

The trial Court considered, for reasons 
which are explained in its judgment, that it 
was desirable to ascertain the charges on 
the different portions of the lands in suit, 
and in the result it passed a decree to the 
effect that the plaintiffs should get posses- 
sion; but it postponed the execution of the 
decree until the plaintiffs should realise 
their money due from the lands in posses- 
sion of certain defendants, and directed 
that, in the event of those defendants pay- 
ing within three months, the decree should 
not be executed against any of the defend- 
ants, 

The plaintiffs have appealed to this Court 
and the grounds of appeal may be conveni- 
ently summarised under four heads:— 

(1) That the decree should have been for 
possession simpliciter; 7 

(2) that the onarga on the property have 
been wrongly deeided; 

(3) that one particular khewat number has 
been erroneously entered in the decree and 

(4) that they should have been awarded 
costs on the market-value of the property 
fixed by them at Rs. 75,0U0 in their plaint 
and not objected to by the defendants. 

The lower Oourt pointed out that some 
defendants had paid considerable sums of 
money, while others had wrongly retained 
money, and that a decree for possession 
simpliciter would relegate them all to the 
same position. This matter has been strees- 
ed by some of the Counsel for the defend- 
anta in the course of arguments before us. 
On the other hand, Mr. Jagan Nath has 
contended on behalf ofthe plaintiffs that 
there is clear authority for the view that a 
decree for possession only was the proper 
decree to pass. The first authority on 
which he relied was Kiman v Sultani Mal 
(1). In that case the lower Courts had, as 
here, entered into an elaborate examination 
as to the amount of the lien, and it was 
held by the Division Bench that, if the 
plaintiff was to have possession, it was 
sufficient that he should have a decree for 
possession as mortgagee simpliciter, “the 
matter of the amount of the lien being left 
to be decided upon redemption.” That 
ruling was followed in Khota Ram v. Nawaz 
(2. A similar decision was given in 


(1) 13 Ind. Cas. 559; 66 P. R. 1912; 82 P.W. R. 
1912; 14s P. L R. 1912. 

(2) 72 Ind. Cas. 765; 4 Lah. 70; 5 Lah. L. J. 238; A, 
I. R. 1924 Leh. 21. n 
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Gokul Prasad v, Sitla Prasad (3) where the 
mortgagors were not permitted to redeem 
their mortgages in a suit for possession 
brought by the mortgagees. i 
This view was not taken in Bakhtawar 


Singh v. Bakhtawar Singh (4) where the. 


lower Court had passed a decree similar 
to the one now under appeal before us. 
No allusion was made to Gokul Prasad v. 
Sitla Prasad (3) and the judgment professed 
to follow Muhammad Sher Khan v, Swami 
Dayal (5). All that was held by their 
Lordships of the Privy Oouncil in the last 
named case was that a mortgagor had a 
statutory right to redeem, whether or not 
the mortgage wasone in which bys, ¥8of 
the Transfer of Property Act the rights 
and liabilities of the parties were to 
be determined by their contract. There 
is nothing in that decision, as far as I can 
ascertain, which supports the contention 
that mortgagors and persons holding from 
them ean.claim to redeem in a suit brought 
by the mortgagees for possession in accord- 
ance with the terms of the mortgage-deed. 
It is, no doubt, desirable that a multipli- 
city of suits should be avoided, but the 
defendants have had many years within 
which tosue for redemption, and in view 
of the previous decisions of this Court it 
must be held that the plaintiffs were 
entitled toadecreefor possession simpliciter. 
I find no forcein the distinction sought 
to be drawn by the defendant's learned 
Counsel], namely, that in the present suit 
there was a default in the payment of 
principal and interest, whereas in Kiman 
v. Sultani Mal (|) the default was in the 
payment of interest only, The ame princi- 
ple certainly applies. 

In coneequence of the conclusion just 
reached itis unnecessary for us to discuss 
the questions regarding the amounts of the 
charges on the different portions of the 
land in dispute. Those questions will have 
to be decided when the defendants seek to 
redeem the property. 

Tt was next contended by Mr. Jagan 
Nath that the decree wrongly shows 
Khewat No. 114 Ohabba as one of the areas 
for which possession is granted. No men- 


(3) 58 Ind, Oas. 348; 7 O. L. J. 184. 

4) 78 Ind. Oas. 232; A. I. R. 1925 Oudh 235. 

6 88 Ind, Oas. 858; 44 A. 185; 30 M. L. T. 220; 9 
O. L. J. 81; 49 M. L.J. 584; 250. 0.8; 90A L. J. 
476; 35 O. L. J. 463; 24 Bom. L, R. 695; (1922) M. 
W.N. 378; A. I. R. 1922 P. O. 17; 4 U. P. L. R. (P. 0.) 
50; 28 O. W. N. 79; 49 I. A. 60 (P. O.). 
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tion was made of that number in the plaint, 
at page 2 of the printed book, nos was that 
number stated in the first part of the decree 
itself, We have been referred in this con- 
nection to pages 23 to 27 of the printed 
book, where achart of jamabandis and Record 
of Rights are given. The original khewat 
number was 117. In the Settlement of 19U6- 
1907 two numbers were formed, i. e, 186 
(eic Deowal) and 114 Ohabba. A reference 
at pages 40 and 41 of the printed book 
shows that 114 Ohabba became 198 Ohabba 
anditis clear that thelower Court acciden- 
tally entered the older number for the 
latter one, when the decree was drawn up. 

On the question of the plaintiffs’ costs in 
the lower Court I see no reason to interfere. 
It may be that the market value of the 
property was what is stated by the plaintiffs 
in their plaint but the plaintiffs so 
long delayed in bringing their suit that 
I consider that the amount of costa awarded 
is not unreasonable. 

Defendant No. 5 has preferred cross- 
objection with regard to one khata number 
135, but his Counsel has not made out a 
case fora modification of the decree in that 
respect, a 

The result is that the appeal is accepted 
and the decree of the lower Court is varied 
to this effect, that the plaintiffs will get 
possession of the lands mentioned in the 
decree, No. 198 Ohabba being substituted 
for No. 114 Ohabba. The cross-objections 
are dismissed. The plaintiffs will get their 
costs in thig Court in equal proportions 
from the defendants who have contested the 


appeal. ° 
Shadi Lal, C. J.—I concur, 
R. L Appeal accepted, 


OUDH CHIEF COURT. 
SgooND Orvit APPRAL No, 23 or 1928, 
; July 20, 1928. 
Present:—Mr. Justice Misra and 
Mr. Justice Nanavutty. : 
SITAL-——PLAINTIFF—APPELLANT 
versus 
HARPAL AND OTHERS — DEFENDANTS— 
RESPONDHNTSE. 

Oudh Rent Act (XXII of 1886), s..48—Widow 
occupancy tenunt dying i No persons belonging 
to her husband's family  living—Members of her 
father's family, whether heirs within a 48 ° 
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Where a vidów oeeupanoy tenant dies Iasueless and 
at the time of: her death there is no person living who 
might be said to belong to her husband's family, 
the persons who are members ofthe family of her 
father are her heirs within the meaning of s. 48 of 
the Oudh Rent Act and if it is found that they 
shared in the cultivation of the holding with the 
deceased widow tenant,they are entitled as heirs to 
retain occupation of the holding for five years after 
the widow's death [p. 523, col. 1.] 

Kanakammal v. Ananthamathi Ammal (1), Ganpat 
Rama Jpshi v. Secretary of State for India (2) end 
Moti Chand v. Kalikanand Singh (3), relied on. 

Second appeal against a decree of the Sub- 
Judge, Partabgarh, dated the 14th Octo- 
ber, 1927, upholding that of the Munsif, 
Partabgarh, dated the 25th May, 1927. 

Mr. R. D. Sinha, for the Appellant. 

Mrs. Radha Krishna, for the Respondents. 


JUDGMENT.—This appeal arises out 
of a suit for recovery of possession of cer- 
tain plots of land situate in village Bansi, 
District Partabgarh, and for damages. The 
plaintiff-appellant alleged that he had 
obtained a lease, dated the 22nd March, 
1925, in respect of the land in suit from the 
Court of Wards and thatthe defendants- 
respondents had no title to the said plots 
and were not, therefore, entitled to remain 
in possession thereof. The defendants con- 
tended that they were the heirs of one 
Musammat Maharaji who was the tenant 
of the land in dispute and had died issue- 
less in the month of February, 1925, and 
they were, therefore, entitled to remain in 
occupation of the said land for 5 yeara 
from the date of her death, under s. 48 
of the Oudh Rent Act (XXÍI of 1886). 
They also contended that they had shared 
with herin the cubivation of the tenancy 
as required by the said section to qualify 
them for being her heirs. The plaintiff 
denied that the defendants were heirs of 
Musammat Maharaji or that they had 
shared with her in the cultivation of the 
holding. 

The main point, therefore, for decision 
inthe trial Court was whether the defend- 
ants-respondents could be considered to be 
the heirs of Musammat Maharaji within 
the meaning of s. 48 of the Oudh Rent 
Act. 

The learned Munsif of Partabgarh who 
tried the suit came after recording the 
evidence to the finding that Musammat 
Maharaji had died childless, that there 
were no heirs of her husband existing, 
that the only collateral heirs of the lady 
were to be found in the family of her 
father and that defendant No. 1, Harpal, 
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was the nearest relation amongst them. 
He also found that he (Harpal) had shared 
in the cultivation of the holding with the 
deceased Musammat Maharaji. On these 
findings he held that the defendants re- 
spondents were the heirs of the deceased 
lady within the meaning of s. 48 of the 
Oudh Rent Act and that the Court of 
Wards had no right to give the lease of 
the land in disputeto the plaintiff with- 
out having allowed the defendants to 
hold the said land for 5 years from the 
date of Masammat Maharaji's death He, 
therefore, held the lease exeouted by the 
Oourt of Wards in favour of the plaintiff 
to be void and inoperative and consequent- 
ly dismissed the plaintiff's suit. 

The plaintiff carried the matter further 
in appeal, and the learned Subordinate 
Judge of Partabgarh by his decision, dated 
the 14th October, 1927, agreed with the 
findings arrived at by the learned Munsif 
and in result dismissed the plaintifi's 
appeal. 

The matter has now been brought before 
us in second appeal, and it is contended 
again on behalf of the plaintiff-appellant 
that the defendants-respondents are not the 
heirs of Musammat Maharaji, as found by 
the Oourts below, 

We have heard the arguments of the 
learned Advocate for the plaintiff-appel- 
lant at great length, and have come to the 
conclusion that the findings arrived at by 
the Oourts below on the question of heirship 
of the defendants respondents are correct, 
It has been found by the learned Subordi- 
nate Judge that Musammat Maharaji died 
iesueless, and that there was no heir out 
of her husband's relations now existing, 
It was urged that there was no evidence on 
the record in proof of this assertion. We 
went through the evidence on the record 
and we found that P. W. No. 1, Abid 
Husain, distinctly stated that he knew 
that there was nobody surviving her 
(Musammat Maharaji's) husband's family. 
'This was elicited in the cross examination 
of the said witness. Harpal Shukla, who 
is defendant No. lin this case, went into 
the witness-box and the plaintiff himself 
put this question to him and he stated 
that he had been to Gareri and had in- 
quired from one Pandohi, a member of 
Musammat Maharaji’s family whether any- 
body belonging to her husband’s family 
was still alive, and he received the informa- 
tion that thereswas none, It may be that 
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this evidence may not be strictly admis- 
Biblein evidence, but there can be no doubt 
on the evidence of plaintiff's witness 

. No, 1 that there was no person now living 
who might be said to belong to Musammat 
Maharaji's husband's family. Indeed the 
plaintiff-appellant himself has not been 
able to point to any such person beyond 
a mere assertion that such heirs might 
still be in existence. We are, therefore, 
of opinion that the finding arrived at by the 
Courts below on this point is quite correct; 
and that Musammat Maharaji died issueless 
and that at the time of her death there was 
no person living who might be said to be- 
long to her husband's family. 


We have now to datermine whether under 
those circumstances the defendants, who 
are members of the family of Musammat 
Mabaraji's father, can beconsidered to be her 
heirs. In support of this position we may 
. refer tothe following three rulings: Kana- 
kammal v. Ananthamathit Ammal (1), Gan- 
pat Rama Joshi v. Secretary of State for 
India (2)and Moti Chand v. Kalikanand 
Singh (3). 

It has been clearly held, in these cases, 
that inthe case of stridhan property on 
the death of à childless Hindu female, the 
property devolves first on her husband's 
heirs, if there are no other nearer 
heirs; and on failure of those heirs 
it devolves on the blood relations of the 
deceased. There can be no doubt that the 
defendants-respondenta being related to 
Ballu Shukla, the father of Musammat 
Maharaji, are such relations of the lady, 
and are, therefore, her heirs, 


It has also been found by both the 
Oourts below that defendant-respondent 
No. 1, Harpal, shared in the cultivation of 
the hoiding with the deceased Musammat 
Maharaji. This finding has not been con- 
tested before us. Indeed it could not, as 
it was based upon the evidence on the 
record. The result is that the defendant- 
respondents are the heirs of Musammat 
Maharaji within the meaning of s. 48 
of the Oadh Rent Act and are, therefore, 
entitled ag such to retain ozcupation 
of the holding for 5 years after her 
death. The Oourt of Wards cannot, under 


(2 95 Ind Oas. 901; 37 M. 293. 

2) 62 Ind. Cas. 109, 45 B. 1100; 23. Bom. L. R 462. 
(8) 97 Ind. Cas. 245; 24 A. L. J. 763; A. L R.1926 
AH. 663; 48 A. 663, < 
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those circumstances, be considered to be 
entitled to give a lease of the said land 
to any person during that period. As the 
lease given by the Court of Wards is in- 
operative, the plaintiff-appellant is not 
entitled to recover possession of the land 
cultivated by Musammat Maharaji, and his 
suit has been, therefore, rightly dismissed, 

t therefore, dismiss this appeal with 
costa. 


G H. Appeal dismissed. 


LAHORE HIGH COURT. 
Sgcoxp CiviL APPRAL No 2915 or 1996, 
May 21, 1928. 
Present:— Mr. Justice Addicon 
and Mr. Justice Bhide. 

Tag SECRETARY or STATE ror INDIA 
in COUNOIL AND ANOTHBE—DRFBNDANTS 
— APPELLANTS 
TeTr8u8 
Frau GHANAYA LAL SRI KISHEN 
or AMRÍTSAR, Tasoranu TULSI RAM— 
PLAINTIFFS— RESPONDENTS. 

Railways Act (IX of 7890), 8.72—Risk N ee 
"Wal sul neglect’, meaning of —Weagons not bkd bui 
merely sealed—Wilful neglect—Judicial notice of 
thefts on Railways, propriety of—Cwil Procedure 
Code (Act V of 1008, 8. 100—Second appeal—Wilful 
neglect—Question of aw. 

A person is said tobe guilty of wiltu 
when he intentionally and of set purpose ieee 
thing which ought either to be done in a different 
manner or not at all, or omits to do something which 
ought to be done  [p. 525, col. 1.j 

agan Nath-Baij Nath v. Secretary of State for 
India (5), Firm of Doulat Ram v. Secretary of Siate 
(6) and Ardeshir Bicaji Tamboli v. Agent, GI. P 
Ry. Co. (7), d to. pre ge 

As an abstract proposition, it is im i 
lay down that a mere failure properly 1260 
wagons always amounts to wilful neglect or that 
the mere sealing of wagons necessarily excludeg 
wilful neglect. Every case must depend on its own 
circumstances. [p.525, col 2] 

Where all that is found, as a matter of fact, is that 
wagons were merely sealed and not locked, although 
the train had to travel over a long distance and no 
special watchmen were employed, it is not possible to 
draw an inference of wilful neglect unless there ia 
anything onthe record to show that the practice of 
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pooling wagons in vogue had been proved to be an 
inadequate safeguard or that a system of locking 
wagons was known tobe a necessary precaution in 
the case of a train travelling overa long distance 
and yet was deliberately and intentionally not adopt- 
ed by the Railways. [p. 526, cols. 1 & 2] 

B. & N. W. Ry. Co. v. Haji Mutsaddi (2), B. N. W. 
Ry. v Manorath Bhagat-Dhian Ram (3), Balram 
Das-Fakir Chand v. G I. P. Ry. Co. (4), Bindraban 
v. G. I. P. Ry. Co. (9), Abdul Karim v. Secretary 
of State for India (10) and Mathra Prasad v. G. I. 

. Ry. Co. (11), distinguished. 

Bhagai Ram-Bahadur Ram v. B. N W. Ry (3) 
and Agent, Rohilkhand and Kumaon Ry. v. Gauri Lal 
en referred to. 

he term ‘wilful neglect’ has a special significance 
in law as established by judicial decisions and is a 
matter of legal inference from facts proved and, there- 
fore, a question of law for purposes of second appeal. 
l'p. 524, cols. 1 & 2.] 

It is not fair to take judicial notice of thefts on a 

ilway line from decided cases. [p. 526, col. 1.] 

Baldeo Sahai v. B. B. & C. I. Ry. (12), followed. 

Second appeal from a decree of the 
District Judge, Amritsar, dated the 4th 
October, 1926, affirming that of the Subordi- 
nate Judge, Second Olass, Amritsar, dated 
the 14th December, 1925. 

Mr. C. H. Carden Noad, Government 
Advoeate, for the Appellants. 

Lala Moti Sagar, R. B., and Mr. W, 
Chandra Dutta, for the Respondents. 


JUDGMENT. 

Bhide, J.—Oat of a consignment of 
17 blocks of tin booked from Howrah to 
Amritsar in the name ofthe plaintiff only 
9 blocks were delivered to him at Amritsar, 
the rest having been lost in transit. The 
plaintiff sued the Railway Administrations 
concerned for the value of thd missing 
blocks. The defendants admitted the loss 
but claimed protection under Risk-Note B. 
The suit has been decreed by the Courts 
below on the finding that the loss of the 
goods was due to ‘wilful neglect’ on the 
part of the defendants. From this decision 
the defendants have appealed, 

The mein contention urged by the 
learned Government Advocate on behalf of 
the appellants was that the facts proved 
in this case do not amount to “wilful 
neglect” within the meaning of that term 
in Risk Note B. On behalf of the respond- 
ents a preliminary objection was raised 
that the, finding as regards ‘wilful neglect’ 
being one of fact cannot be challenged in 
second appeal. We are unable to uphold 
this objection. ‘Wilful neglect’ is a matter 
of inference from facts proved. The term 
has a special significance in law as 
established by judicial decisions and the 
question for consideration is whether the 
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facts established in this case amount to 
‘wilful neglect’ in law. It is well-settled 
that the legal effect of proved facts is a 
question of law,'vide, inter alia, Nafar 
Chandra Pal v. Shukur Sheikh (1). We 
accordingly overrule the preliminary ob- 
jection. 

Ooming to the merits of the case, it is 
necessary toclear the ground by aes 
at the outset the facts found by the learne 
District Judge, which, in his opinion 
amount to ‘wilful neglect’. The learne 
District Judge found that there is no 
definite evidence to show how the goods 
were lost. The wagon in which the tin 
blocks were sent was, however, not locked 
but only sealed. The sesling consisted in 
passing a pieceof string through the hasp on 
the door of the wagon, knotting it, press- 
ing some tin round the knot to prevent 
its loosening and sealing the ends of 
the string. The main point for con- 
sideration according to the learned District. 
Judge was whether the sealing of the 
wagon in this manner was sufficient to ex- 
culpate the defendants from the charge of 
wilful negligence. Oonsidering that the 
wagon had to travel over a very long dis- 
tance from Howrah to Amritsar, and that 
there were no special watchmen employed, 
he came to the conclusion, that the de- 
fendants were guilty of ‘wilful neglect,’ 
in sending the wagon without being locked. 
In support of his finding he relied on the - 
following rulingsof the Allahabad High 
Court: B. & N. W. Ry. Co. v. Haji Mutsaddi 
(2), B. N. W. Ry. v. Manorath Bhagat- Dhian 
Ram (3) andBalram Das-Fakir Chand v. G. 
I.P. Ry. Co. (4). 

Before proceeding to discuss whether the 
above facts, as found by the learned Dis- 
trict Judge, amount to ‘wilful neglect’, it 
is necessary to consider first of all the 
exact significance of that expression. In 
Jagan Nath-Baij Nath v. Secretary of 
State for India (5),asingle Bench decision 
of this Oourt, Oampbell, J. followed a 
definition of that term as given by the 
Judicial Commissioner, Sind, in Firm of 
Doulat Ram v. Secretary of State (6) which 


(1) 51 Ind. Cas. 760; 460.189; 28 O. W.N, 345; 8 
L. W. 552; 45 I. A. 183 (P. 0.). 

(2) 7 Ind. Cas. 160; 7 A. L. J. 833. 

(3) 84 Ind Oas 794; A. I. R. 1925 All, 172; 22 A. L. 
J. 1035; L. R. 6 A. 24 Civ. 

(4) 88 Ind. Cas. 559, A. I R.1925 A11. 502; L. R. 6 A. 


340 Oiv.; 23 A. L. J. 615, 47 A. 794. 
(5) 94 Ind. Cas. 173; A. I. R. 1926 Lah, 614, 
(8) 32 Ind, Cas. 551; 9 8. L, B. 177. 
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was as follows :—''À person is said to be 
guilty of wilful neglect when he intention- 
ally, and of set purpose does something 
which ought either to be done in a differ- 
ent manner, or notat all,or omits to do 
something which ought to be done." This 
definition is in accord with a recent pro- 
nouncement by their Lordships of the 
Privy Council. In Ardeshir Bicaji Tamboli 
v. Agent, G. I. P. Ry. Co. (7) their Lordships 
adopted Lord Russel's interpretation of the 
expression ‘wilful neglect’ in R.v. Senior 
(8) in which it was taken to mean that 
“the act is done deliberately and in- 
tentionally and not by accident or inadvert- 
ence, but sothat the mind of the person 
who does the act goes with it.” 

The question for decision in this appeal, 
therefore, is whether the failure to lock 
the wagun in which the plaintiffs’ goods 
were placed amounted to ‘wilful neglect’ 
in the above sense inthe circumstances of 
the case, In none of the cases relied upon 
by the learned District Judge is there any 
discussion as to the meaniog of the term 
' wilful neglect’ and hence it is not clear, 
what meaning was attached to it by the 
learned Judges who decided those cases. 
But the rulings are clearly distinguishable 
on facts. In B.& N.W. Ry. Co. v. Haji 
Mutsaddi (2) which was followed in the 
other two cases the facts found were that 
the wagon was not properly fastened, that 
the means used by the Railway for 
fastening the doors were quite ineffective 
and that thefts were constant. The learned 
Judge remarked: "Now if the Railway 
Company had knowledge, as we assume 
from the finding of the Court below it had, 
that the fastening of the doors of their 
wagons was absolutely insecure and in- 
effective and that constant thefts were 
taking place, it was their duty to see that 
these fastenings were made more secure 
so that goods of consignors might be 
carried over the line with reasonable 
security," Nosuch evidence was produced 
in the present case. There was no evi- 
dence of any thefts, nor was any attempt 
made to prove that the method of sealing 
the doors was quite ineffective, and that 
other means were necessary to ensure the 

(T) 107 Ind. Cas. 124; 53 B. 169; 54 M. L. J, 167; A. 


T. R. 1928 P. O. 24; 30 Bom. L. R. 275; 47 O. L. J. 214; 
BO. W. N.219; 9 P. L T.171; 320, W. N. 544; 27 L. 
W. 667; 26 A. L J. 545 (P. O.). 

Q. B.175; 68 J. P. 8; 


(8) (1309) 1 Q B. 233; 68 L.J, 
4T W. R. 307; 79. L. T. 502; 15 T, L, R. 102; 19 Qoz C. 


Q. 218, 
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goods being carried over the line with 
reasonable security. The other two rulings 
relied upon by the learned District Judge are 
similarly distinguishable. In B. N. W. Ry. 
v. Manorath Bhagat-Dhian Ram (8) there 
was evidence to show that ten cases of 
breaking of seals were being reported 
every month. In Balram Das Fakir Chand 
v. G. I. P. Ry. Co. (4) also there was evi- 
dence of prior thefts. 

Certain other rulings were cited by the 
learned Counsel for the respondent before us 
in support of the learned District Judge's 
decision, but these are also distinguish- 
able on the same ground. In all these 
rulings, the occurrence of frequent thefts 
on the Railway is emphasized and infer- 
ence of ‘wilful’ neglect’ isdrawn from 
the inadequacy of the method of sealing 
of wagons known to the Railway on ac- 
count of thefts [vide, inter alia, Bindraban 
v. G. I. P. Ry. Co.(9), Abdul Karim v. Secre- 
tary of State for India (10) and Mathra 
Prasad v. G. I P. Ry. Co. (11)]. As re- 
marked in Bindraban v. G. I. P. Ry. Co. 
(9) “as an abstract proposition, it is im- 
possible to lay down that a mere failure 
properly to secure wagons always amounts 
to wilful neglect, or that the mere sealin 
of a wagon necessarily excludes  wilfu 
neglect. Every case must depend on its 
own circumstances.’ Where: & Railway 
Company chooses year after year merely 
to seal wagons in spite of repeated thefts 
when the sealing has been proved ‘by the 
thefts to bean inadequate safeguard, the 
eontinuance of that inadequate method 
may show neglect on their part amount- 
ing to wilful and determined neglect not 
to avail themselves of any other measures 
that may be open, vide Mathra Prasad v.G. 
I. P. Ry. Co. (11)]. But no evidence of this 
description “has been produced in the pre- 
Sent case and it will, therefore, gerve no 
useful purpose to discuss these rulings, 
It was urged by the learned Counsel for 
the respondent that we should take judicial 
notice of the occurrence of thefts on the 
East, Indian Railway from the reported cases 
cited before us. As to the point, it may 
be noted at the outset that the goods had 
to pass over thetwo Railways, and it has not 
been proved that the loss took place wholly 


9) 96 Ind. Oaa, 1046; A. L R. 1026 AIL. 304; 48 A, 
(10) 97 Ind. Oas. 195; 9 N. L. J. 111; A, LR, 102 


Nag. 399. . 
(11) 101 Ind, Oasa. 538; A, I, R, 1927 All, 751, 
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on the Hast Indian Railway. But even 
apart from this, I find myself in accord 
with the view taken by Mukerjee, J., on 
this point in Baldeo Sahai v. B. B. & C. 
I. Ry. (12) in which the learned Judge 
refused to take any such judicial notice 
and remarked that he was not aware of a 
eingle case in which judicial notice of such 
thefts had been taken. It would beobvious- 
ly unfair tothe defendants to take any such 
judicial notice of thefts on the Railways. 
It was for the plaintiff to prove 'wilful 
neglect’ on the part of the defendant 
Railways. If he wished to rely on the 
occurrence of thefts and the inadequacy of 
the method of sealing wagons, it was for 
him to lead evidenceon the point. If he 
had done so, the defendants would have 
“been ina position to rebut that evidence, 
It has been contended by the learned Govern- 
ment Advocate, that thefts on the defend- 
ant Railways are not only not common, but 
are, in fact, negligible in comparison with 
the volume of traffic carried by the Railways 
that the method of sealing wagons has 
not been proved by experience to be in- 
adequate, and that there isno warrant for 
the assumption that a system of locking 
wagons (whichis bound to entail an enor- 
mous amount of expenditure) will be of 
any substantial advantage. Attention was 
invited in this connection tothe fact that 
the Judicial Commissioner's Court in Oudh 
has frequently held that the practice of 
sealing wagons wasthe usual one and does 
hot show any wilful neglect, [vide Bhagai 
Ram-Bahadur Ram v. B. N. W.* Ry. (18), 
Agent, Rohilkhand and Kumaon Ry. v. 
Gauri Lal (14:]. If the plaintiff had led 
evidence as ragards the occurrence of thefts, 
defendants might have been in a position 
to produce evidence in rebuttalin support 
of the above contentions. : 

As stated already all that the learned 
District Judge has found in this is that the 
wagons were merely sealed and not locked, 
although the train had to travel over a long 
distance and no special watchmen were 
employed. It seems impossible to draw 
from these facts alone any inference of 
‘ wilful neglect’ as interpreted by their 
Lordships of the Privy Councilin Ardeshir 
Bicaji Tamboli v, Agent, G. I, P. Ry. Co. 


12) 05 Ind. Oas. 045; A. L R.1926 All. 641, 

TE) 87 Ind, Oas.215;1 O. W. N. 760; A.L R, 1095 
Dudh 631. 

(14) 80 Ind, Cas, 48; 20, W, N, 740; A, L R, 1028 
Qudh 68, 
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(T. Thereis nothing on the record to show 
that the practice of sealing wagons in vogue 
had been proved to be an inadequate 
safeguard or that a system of locking 
wagons was known to bea necessary pre- 
caution in the case of a train travelling 
over a long distance and yet was deliberate- 
ly and intentionally not adopted by the 
Railways. 

It was finally urged that it will be 
almost impossible for a plaintiff to prove 
‘wilful neglect’ in the above sense in 
any case. But it must be remembered that 
the plaintiff has himself chosen to send 
the goods under the special contract em- 
bodied in Risk Note B, at' Owner's Risk’ 
and reduced rates. The following remarks 
of Lord Buckmaster in Smith, Ltd. v. Great 
Western Ry. (15) in connection with 
similar provisions in the Risk Note in that 
case are noteworthy:—'' It is, in my opinion, 
a caluse which throws upon the trader, 
before he can recover for any of the goods, 
the burden of proving in the first in- 
stance that the loss sustained arose from the 
wilful misconduct of the Company's ser- 
vants. It is perfectly true that this results 
in holding that the apparent protection: 
afforded tothe trader is really illusory’; 
it practically gives him no protection at 
all, for itis often impossible fora trader 
to know what it is that has caused the loss 
of his goods between the time when he 
delivered them into the hands of the 
Railway Company's servants and the time 
when they ought to have been delivered 
at the other end of the journey. The ex- 
planation ofthe loss is often within the 
exclusive knowledge ot the Railway Com- 
pany, and for the trader to be compelled 
to prove that it was due to wilful mis- 
conduet on the partof the Railway Com- 
pany's servants, is to call upon him to 
establish something which it may be almost 
impossible for him to prove. None-thes 
ic that is the burden that he has under« 
taken,” 

I accordingly hold that the learned Digs 
trict Judge's finding on the question of 
‘wilful neglect’ cannot be sustained, I 
would, therefore, accept the appeal and . 
dismiss the plaintiff's suit, but in view 
of all the circumstances leave the parties to 
bear their costs. 

Addison, J.—I agree. 

.L, Appeal allowed, 


R 
(15) (1932) 1 A. O. 178; 91 L, J, E, B, 428; 27 Com 
Ons, M, 38 T, L. R. 358, i 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
Szoonp CIVIL ApekaL No. 173 or 1927. 
January 19, 1928. 

Present :—Mr. Findlay, J. C. 
KASHI RAO anp orHE45—DEkFENDANTS 
— APPELLANTS 


versus 
SANTOSH RAO—PLAINTIFF— 

ed RESPONPENT. 
„C. P. venue Act (II of 1917), ss. 173, 175-—~ 
bir Land held and owned in be eh Ini 

‘The Bench ruling in Bari Bahu v. Gunesh 
Singh (2) relates to sir land held in severalty and the 
applieability of the ruling cannot be confined only 
to cases in which sirland is held exclusively in 
proprietary right. 

Appeal against adecreein the Court of 
the District Judge, Nagpur, in Civil Appeal 
d of 1926, dated the 2ist December, 


[- FAOTS.—This isan appeal against the 
decree of the Second Additional Sub- 
Judge, Katol, in Civil Suit No. 88 of 
1926, decided on 22nd July, 1926. That 
Buit was brought forthe rent of an occu- 
pancy holding and it was dismissed, The 
plaintiff appealed. 

The only point to be determined was 
whether the-plaintiff was the lanalord of 
the defendant or not. The plaintiff was 
the Lambardar of Mahal No, 2 in the 
village while the defendants were ex-pro- 
prietary occupancy tenants of fields Nos. 15 
3U and 117 in that mahal. The defendants’ 
. father, Lahnu, owned a 4-annas 3-pies share 
in the village which was sold at a Court 
auction in June, 1918. Subsequently, 
Lahnu purchased a one-pie share in the 
village trom one Jhiba about September, 
1918, but no sir land was included in that 
share. 

The defendants’ contention was that as 
they owned a share in the village 
they were no longer tenants and that the 
land in suit was their str land and their 
Pleader referred tothe ruling in Gopikisan 
v. Kulpat (1) in that connection. The de- 
fendants’ father having lost his proprie- 
tary share and having become the occu- 
Pancy tenant of what was formerly his 
gir land, that land could not again be- 
come sir because he subsequently pur- 
chased a different and smaller share in 
the village in which no sir land was in- 
cluded. 

‘ec hyped an rara eied by S de- 

ndahts was that if they wore held t 
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be tenants of the fields, then their land- 
lord was the purchaser of the share and 
not the plaintiff. 

Mr. W. R. Puranik, for the Appellants. 

Mr. M. R. Bobde, for the Respondent. | 

JUDGMENT.-I: has been admitted in 
this case that, if the Bench decision in Bar? 
Bahu v. Ganesh Singh (2) applies proprio 
vigore to the facts of the present case, 
the judgment and decree of the learned 
District Judge are incorrect. That judg- 
ment was, of course, delivered before the 
Bench had given the decision in ques- 
tion. The Counsel for the respondent has, 
however, attempted to draw a distinction 
between sir land held exclusively in pro- 
prietary right and sir land simply held 
in severally, and he has in this connec- 
tion referred to ss. 173 and 175 of the 
Land Revenue Act, 1917. That such a dis- 
tinction exists is, of course, perfectly tiue, 
but the reference to the Bench in ques- 
tion was expressly concerned with the 
question of sir held in severalty. As at 
present advised I see no reason for introduc» 
ing the suggested all important and vital 
modification of the decision which the 
Counsel for the respondent has suggested, 
Indeed, on his interpretation of the Bench 
decision in question, it is in terms funda- 
mentally wrong and incorrect, No detail- 
ed argument has been given before me 
which would lead meto think that this 
matter should once again be referred to 
a Full Bench, and, for my own part, aa 
at present hdvised, I sée no reason to 
doubt the propriety of the decision in 
question. Holding as i do, therefore, that 
the defendants-appellants bad not held 
the land in question from the plaintiff- 
respondent, l am of opinion that they 
are not liable to pay rent and that the 
decree of the first Oourt was correct. 

The judgment and decree of the lower 
Appellate Court are reversed and a decree 
will issue dismissing the plaintiff's suit, 
The plaintiff-respondent must bear the 
defendants appellants’ costs in all three 


Courts. 
G. E. D. A allowed, 
= 106 Ind. Cas. 429; 23 N. L. R, 160; 10 N. L.J 
167; A. I, R, 1928 Nag, 89, 
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LAHORE HIGH COURT. 
Oivin Ravisien Petition No. 347 oF 


(Formmary Civin Arrear No. 1852 or 1927), 
April 30, 1928. 

Present: —Mr. Justice Jai Lal. 
JAGAT SINGH-—DREFRNDANT 
—PBTITIONER 
Versus 

MAHAN BIR SINGH—PLAINTIFF 
— RESPONDENT. 

Punjab Land Revenue Act (XVII cf 1887), 3. 158 
(viii), (xiii), (xiv), scope of—Suit agarnst assignee of 
land revenue for share thereof—Jurisdiction of 
Civil Court—Pensions Act (X XIII of 1871), ss. 4,5, 6— 
Refusal by Collector to entertain application—Certr- 
ficate, grant of. 

w Clauses (vit), (zii) and (ziv) of s. 158 of the Punjab 
Land Revenue Act are intended to oust the jurisdiction 
of the Civil Oourtsto determine disputes between 
the Government and the owner connected with the 
assessment and recovery of land revenue. They do 
not prevent disputes between persons to whom such 
. land revenue may have been assigned and others 

who dispute the right of such persons to the ex- 
clusive enjoyment ofsuch rights. To such cases the 
provisions ofthe Pensions Act apply. [p. 530, col. 1.] 

Where & Oollector refuses to entertain an appli- 
cation made to him under ss. 4 and 5, Pensions Act, 
and records an. order that, if so advised, the petitioner 
may seek his remedy in Oivil Courts, it cannot 
be said that the order tantamounts to a grant of 
certificate under s. 6 of the Act. [p. 529, cols. 1& 2.] 

Petition for revision of an order of 
the Additional Judge, Kangra at Dharam- 
sale, dated the 26th May, 1927, reversing 
that of the Additional Subordinate Judge, 
Third Class, Kangra, dated the 11th Decem- 
ber, 1926. - ; 

Mr. Mehr Chand Mahajan, for the Peti- 
tioner. — 

Mr. Fagir Chand, for the Respondent. 


JUDGMENT.—The plaintiff-respond- 
ent instituted a suitin the Court of the 
Subordinate Judge at Kangra against 
Jagat Singh, appellant, on the allegation 
that a certain jagir was granted to the 
common ancestor of the parties for the 
benefit of the family and that the defendant 
was the nominal holder thereof, the plaint- 
iff being a share-holder in such jagir, that 
the share of the plaintiff was represented by 
the land revenue assessed on the land in 
his possession which by an arrangement he 
- was entitled to retain in satisfaction of his 
Share'in the jagir instead of paying it to 
the appellant. 1t is to be noted that the 
jagir takes the form of the land revenue 
assessed on certain land, including the 
plaintiff's land. The relief claimed was a 
declaration that the plaintiff was ajagirdar 
jointly with the defendant and that the 
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latter was not entitled for ihat reason to 
recover the land revenue from him; secondly, 
an injuction to the defendant not to recover 
land revenue assessed on the plaintiff's land 
from him for the reasons already mention- 
ed aud, thirdly, for return of Rs. 147.3 re- 
covered by the Lambardar as land revenue 
on the plaintiff's land and presumably paid 
to the defendant. 

An objection was taken on behalf of the 
defendant that the suit was not cognizable 
by the Civil Court and was given effeet to. 

On appeal,however, by the plaintiff the 
Senior Subordinate Judge of Kangra at 
Dharamsala has held that the suit was cog- 
nizable by the Subordinate Judge and has 
remanded the case for trial and decision on 
the merils to the Subordinate Judge of 
Kangra, subject to the production by the 
plaintiff within one month of a certificate 
from the Collector of Kangra under tbe 
provisions of 8. 6 of the Pensions Act, 1871. 
This is an appeal by the defendant against 
the order remanding the case. 

A preliminary objection is taken on be- 
half of the plaintiffrespondent that an 
appeal from ths order in question does not 
lie to this Court, Mr. Mehr Chand for the 
appellant concedes that this objection haa 
foree and prays that, having regard to the 
fact that the question before me is one of 
jurisdiction, the memorandum of appeal 
may be treated as a petition for the revision 
of the order of the Senior Subordinate 
Judge and the case heard accordingly. 

To this also objection is taken by the re- - 
spondent’s Counsel, who relying on Bhogi 
Lal-Trikam Lal v. Amar Nath Lajpat Rat 
(1), Chhubu Mian v, Harcharan Das (2), 
Arur Singh v Bua Ditta (3) and Daulat 
Ram v. Asa Ram (4) contends that no re- 
vision lies from such an order as it is really 
an interlocutory order. The petitioner's 
Counsel, however, relies upon Dalipa v. 
Barkat Ali (5) which follows the judgment 
of a Fall Bench of the Madras High Court 
reported as Vuppuluri Atchayya v. Sri 
Kanchumarti Venkata Seetarama Chandra 
Rao (6). 


D 80 Ind. Cas. 1012; 2 Lah. Cas. 135; A. I. R. 1926 
Lah. 47. 


e 18 Ind Cas. 529; 119 P.R. 1912; 101P. L. R. 
1913; 48 P. W. R. 1913. 
(8) 9 Ind. Cas. 674; 4 P. R. 1911; 45 P. L. R. 1011; 26 
P. W. R. 181]. 
4) 48 P. R. 1888. 
D EEE OE B^ n nc 
. Clas, 555; 195; 13 M, I4 T. 604 14 M, 
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It is to be observed that Bhogi Lal- 
Trikam Lal v. Amar Nath-Lajpat Hai (1) 
and Lalipa v. Barkat Alt (5) are by the 
same learned Judge of this Court, but appa- 
rently there isa conflict between the two. 
Bhogi Lal-Trikam Lil v. Amar Nath Lajpat 
Rar (1) is the later judgment but 
Dalipa v. Barkat Ali (5) is based on a judg- 
ment of the Full Bench of the Madras 
High Oourt. On the other hand, the later 
view receives some support from some judg- 
ments already referred to of the Chief Oourt 
of the Punjab. It becomes, therefore, 
rather difficult to decide which of the cases 
cited should be followed. Ido not, how- 


ever, propose to discuss the matter any 


further because, in my opinion, the petition, 
even if admitted, must fail on its merits. 
Now, it is to be remembered, that by vir- 
tue of a. 9 of the Oivil Procedure Oode, a 
O1vil Court has jurisdiction to adjudicate 
upon all disputes of acivil nature, unless 
its jurisdiction is barred by any provision 
of law statutory or otherwise. It is, there- 
fore, for the defendant to establish that the 
jurisdiction of the Subordinate Judge in 
this case was barred as admittedly the dis- 
pute in this case is of a civil nature, Reli- 
ance was placed by the defendant in the 
Courts below on the provisions of as. 4, b and 
6 of the Pensions Act, 1871. Section 4 runs 
as follows: —'"'Exceptas hereinafter provid- 
ed, no Uivil Oourt shall entertain any suit 
relating to any pension or grant of money 
. or land revenue conferred or made by the 
British or any former Government * * 
* * ". Section 5 provides that 
“any person having aclaim relating to any 
such pension or grant may refer suchclaim, 
inter alia, to the Oollector of the District, 
aod such Oollector shall dispose of such 
‘claim in accordance with such rules as the 
Onief Revenue Authority may prescribe in 
this behalf.” Then s. o Jays down that “a 
Civil Oourt shall take cognizance of any 
such claim on receiving a certificate from 
such Oollector, but shall not make any 
order or decree in any suit whatever by 
which the liability of Government to pay 
any such pension or grant as aforesaid is 
affacted direotly or indirectly,” 
ft seems that originally the plaintiff 
applied for relief to the Oollector, but that 
olfisar declined to entertain nis petition 
and recorded an order that, if so alvised, 
the pasitioaer vald saak ais ramsdy in the 
Oivil Qourts. It was eontended in the 
furis palow that this order of tha Oal 
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lector was tantamount to the grant of a 
certificate under s. 6. This contention, 
however, was held not to be sound and, in 
my opinion, with justification, but the learn- 
ed Senior Bubordinate Judge granted the 
plaintiff a month's time to produce the 
Collector's certiüioate, lam informed that 
such a certificate has now been produced 
and placed on the record. This, in my 
opinion, is a sufficient compliance with the 
provisions of s. 6 of the Pensions Act, 1871. 
The suit is distinctly of the nature con- 
templated by es. 4 and 5 of the Act, and it 
does not involve any order or decree by 
which the liability of the Government to 
pay any pension or grant will be affected 
directly or indirectly, the dispute being 
between the jagirdar and the plaintif who 
claims to be entitled to be paid a share 
thereof by the defendant. It wasa sufficient 
compliance with law that the certificate 


-was produced within the time fixed by the 


Court, 

Tne petitioner's Counsel did not urge be- 
fore me that the cognizance of the suit by 
the Subordinate Judge under the circum- 
stances mentioned above was barred by 
the provisions of the Pensions Act, 1871, 
His contention, however, was that, under 
8. 158 of the Punjab Land Revenue Act, 
the suit was excepted from the jurisdiction 
ef the Civil Courts. The clauses of that 
section relied upon were (viii), (riu) and 
(xiv). Olause (viii) provides that “a Civil 
Ovurt shall not exercise jurisdiction over 
the claim of any person to be liable for 
an assessment of land revenue or of any 
other revenue assessed under the Act,” 
The present suit is not of the nature 
contemplated by this clause. The plaint- 
iff does not claim to be liable for an 
assessment of land revenue. On the other 
hand, he merely admits that he has been 
assessed to and is liable to pay the land 
yevenue to the Government and claims 
that the land revenue asse:ed though 
assigned to the defendant is re-payable 
by him, to the plaintiff and, therefore, 
in order to save the trouble of collection 
and its repayment to the plaintiff, an 


arrangement had been made between 
the parties whereby the pla ntiff is 
entitled to retain it in lieu of his 


share of the jagir. 

The same remarks apply to cl. (xiii) 
which ousts the jurisdiction of the Oivil 
Courts with regard to any claim ty hold 
any land free of revenue, Here again 
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the plaintiff does not claim that he is 
entitled tu hold free nf revenue the land 
in his possession. 

Olause (xiv) relates to “any claim con- 
nected with, or arising out of, the collection 
by the Governmens, or the enforcement 
by the Government, of any process for 
the recovery of land revenue.” Now, here 
again, the plaintiff's claim does not in- 
volve an attack on the right of the 
Government to collect the revenue from 
him, because so far as the collection of 
the revenue by the Government is con- 
cerned he does not object to it. 

The clauses of s. 158 of the Punjab 
Land Revenue Act relied upon by the 
petitioner, therefore, have no application 
to the present suit. It seems to me 
that these clauses are really intended to 
oust the jurisdiction of the Oivil Courts 
to determine disputes between the Gov- 
ernment and the- owner connected with 


the assessment and recovery of the land - 


revenue. They do not prevent disputes 
between persons to whom such land revenue 
may have been assigned and others who 
dispute the right of such persons to the 
exclusive enjoyment of such rights. To 
such cases the provisions of the Pensions 
Act, 1871, apply and those provisione have 
been complied with in this case. 

I dismiss this petition with costs, 

R. Ly Petition dismiseed, 


me 


SIND JUDICIAL COMMIS- 
SIONER'S COURT. 
ORIGINAL Orvit Suit No. 846 or 1927. 

March 20, 1928. : 
Present :—Mr, Rupchand Bilaram, A. J. O. 
ALLIBHOY ADAMJI SHEIKH JIWANJI 
— PLAINTIFF 


veraus 
GORDHANDAS JEENABHOY— 
DEFENDANT. ` . 
Landlord and tenant—Rent—Duty of tenant to pay 
rent—Demand, whether necessary— Statutory tenant— 
LIrregtlarity in payment of rent— Ground for ejectment 


—Subsequent payment to landlord or payment in Court, 
whether con irregularity—Transfer of Property 
Act of 1882), ss. 108 (1), 114- Bombay Rent 


IV 
(War Resirdctéons) Act (II of 1918), s. 9 (1). 

Under s. 108 cl. (i) of the Transfer of Property 
Act, it is obligatory on a tenant to pay or tender 
at the pro time and place the rent due to the 
lessor or hie nest and there is nothing in ihe 
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section to require a lessorto make a demand. [p. 
531, col. 2 

In the absence of any controlling agreement, the 
customary place for payment of the rent is the land- 


lord's residence or the usual place of his business. 
tbid. 
[ lar Lal v. W. C. Bonnerji (1), relied upon. 

In order to beentitled to continue to remain in 
occupation of premises as a statutory tenant and 
be entitled to the protection of s. 9 (1) of the Bombay 
Rent (War Restrictions) Act, an essential statutory 
obligation is imposed on thetenantto pay the rent 
due by him regularly: and if he commits a breach of 
that obligation, he loses his right to continue in 
possession as a statutory tenant; and subsequent 
tender by him of overdue rent, or its payment 
in Court is of no availand the Court cannot con- 
done the failure. [p. 532, cols. 1 & 2 

Mlathuradas Maganilal v. Nathubhai Vithaldas (8) 
and Brewer v. Jacobs (3), relied upon. 


Suit for ejectment and recovery of arrears 
of rent and mesne profits, 
r, Pahlajsing B. Advani, for the Plaint- 
iff. 


Mr. E. V. Castellino, for the Defendant. 

JUDGMENT.—This is a suit for 
ejectment of the defendant who is in cc- 
cupation of a tenement which falls within 
the definition of small premises within 
the meaning of the Bombay Rent (War 
Restrictions) Act of 1918, It is bssed 
on two grounds: first, that the defendant 
had made default in payment of rent for 
three months prior to the notice of eject- 
ment on which the present suit is based, 
and secondly, that the defendant had been 
very irregular in payment of rent even 
before that notice and was troublesome 
in several respects, and that his conduct 
in general afforded the plaintiff a satis- 
factory cause within the meaning of cl. (2) 
of s. 9 of the principal Act II of 1918 to 
ask for his ejectment. The evidence in 
this cass is mostly documentary. From 
the account produced by the plaintiff's 
mehta it is abundantly clear that prior to 
November 1, 1926, the defendant very often 
paid his rent at the end of two mcntha 
and sometimes at the end of three months, 
The rent from November, 1986, to February, 
1928, was overdue, On March 7, 1927, the 
plaintiff gave the first notice of ejectment, 
Ex, 4, wherein he complained of the non- 
payment of rent for the preceding four 
months end' asked for Rs. 358-0 being 
paid to him as overdue rent. This amount 
was slightly in excess of the standard rent, 
From November, 1920, the plaintiff wag 
entitled to charge ten per cent. more than 
the rent payable before that date which 
was Rs. 7-14-9. The rent due to bim fop 
four monthe wes, therefore, Rs. 3¢-11-9 
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and not Rs, 38-8.0. Apparently, there was 
a mistake made by the plaintiff's mehta 
in calculating the overdue rent. There is 
no allegation much less proof that the 
plaintiff intended to claim more than the 
authorized rent. Instead of pointing out 
the mistake to the plaintiff, or paying such 
amount as the defendant admitted to be 
due, he applied to the Rent Oontroller to 
fix the standard rent, vide, his applica- 
tion Ex. 19 A dated March 19, 1927, and 
pending the decision of the Rent Controller 
withheld payment of rent. 

On April 30, 1927, the Pleaders sent a 
letterin Ex. 5 intimating to the plaintiff 
that the standard rent had been fixed at 
Rs. 9 7-0 and that they were enclosing a 
cheque for Rs. 50 10-0 being the rent for 
Sir months which was due up to that date, 
The cheque was not honoured by the Bank 
on which it was drawn on the ground that 
the alterations aud figures in the cheque 
required full signatures of the drawer. The 
cheque was returned to the defendant and 


& demand maie on him on May 25, to pay. 


up the overdue rent ia oash, vide Ex.7. 
Hs made piyment on ora&boutJune 7th 
but allowed the rent of the month of May 
to remain agiinia arrears, Ou June 9sh, 
he and cartain other tenants sent a peti- 
tion to the Rent Controller complaining 
against the conduct of the plaintid in elos- 
ing the doorleading up to the roof of the 
building with the object of preventing the 
tenants from sleeping on the roof. This was 
a serious allegation to be made against the 
landlord as it exposed him to a penalty 
under s. 8 of the Act for disturbing the 
convenience of the tenants of small pre- 
mises aod the plaintiff was ordered to re- 
move the lock, vide the application Ex 12 A 
and the order Ex, 19. There isno doubt 
` whatsoever that this application was en- 
gineered by the defendant. The plaintiff 
appealed to the Rent Controller against that 
order denying that the tenants had any 
right to the nae of the roof and asked for an 
inquiry iato the matter and for inspection of 
the premises by the Rant Controller, Fhe 
result of the ing 1iry aud tha visit was that 
the complaint of the defendant was found 
to bs absolutely unjustified and the pre- 
vious order was cancelled, vide the endorae- 
ment in Ex. 12 A, dated July 17, 1427, 
Daring the paadency of this inquiry and 
8ubsasquentlv thereafter up to Ssptember 
15, the defendant failed t» pay reat, when 
& second notice of ejectment, Ex 9, on 
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which the present suitis based, was sent 
to the defendant, In answer to that notice 
the defendant's Pleader sent a reply, Ex, 10, 
dated September 22, which is as follows :— 

"For about-16 years your client always 
used to send ihe billfor rent every month 
with his mehta and the bill used to be paid 
on the spot by ourelient. Forsome time 
now your client sends our client no bill 
and after every three or four months sends 
8 Pleader's noticeto ourclient. We send 
herewith the rent which has been in arrears 
only for the reason that no one called for 
it. In future if your client does not send 
& bil every montb, the rent will be sent 
to him by money order lees money order 
charges. : 

"Againthe premises have not been re- 
paired by your client or even white-washed 
lor years past. Water also is not supplied 
by your client. Further the door leading 
to the roof whereon our client used to sleep 
in the summer has been closed for some 
time past now. These facta haveonce already 
been reported.to the Controller and will be. 
reported again." 

The plaintiff refused to accept the over- 
due rent and instituted this suit, 

With regard to the first ground on which 
this suit is based, it is abundantly clear 
from the documents and the admission of 
the defendant that he did not pay rent for- 
-four months ending with August 31, 1977. 
But his plea is that no demand was made 
on him durigg these months and that in 
the absence of a demand there was no 
obligation on him to pay rent. Now s. 108, 
‘cl, (2) of the Transier'of Property Act 
makes it obligatory on the tenant to pay 
or tender at the proper time and place the 
rent due to the lessor or his agent. There 
is no question here that the proper time 
for payment of rent for each month was 
at the expiry of the month. It is said that 
this obligation does not arise until a 
demand 1s made. There is nothing in the 
section to require the lessor to make a 
demand. The English rule which requires 
the lessor to givea notice of demand be- 
fore exercising his right of re-entry has 
no application here. And again so fdr as 
this country is concerned, in theabsenee 
of any controlling agreement the custom- 
ary place for payment of the rentis the 
landlord’s residence or other usual place 
of his business: Fakir Lal v. W, C. Bonnerji 
(1). It is admitted that no tender was 
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made at the plaintiff's place of business, 
but itis contended that as it was usual 
and customary for the plaintiff's mehta to 
demand payment of rent from the de- 
fendant on the leased land and as no 
Such demand was made during these 
four months there was no default. As- 
suming for the moment that that is so, 
i hold on the evidence that the plaintiff's 
mehta did make a demand every month 
for payment of rent fiom the defendant 
on the premiaes and that the defendant 
failed to pay the same. On this' point 
there is the word of the plaintiff's mehta 
& banya sixty years old, as against the 
word of the defendant himself. It is 
clear from tbe evidence of the mehta 
that his sole duty ia to recover rents of 
the building 8 portion of which is in 
the occupation of the defendant and of 
other buildings owned by the plaintiff, 
and that he made several demands on 
the defendant for payment of rent but 
with no success. In his cross examination 
àn attempt was made to show that during 
these four months he had left Karachi. 
But he denied that he had left Karachi 
even for a day. Asa matter of fact he 
had recovered rents from other tenants, and 
that if he had been out, it would not 
have been difficult for the defendant to 
prove it to the hilt by calling the other 
tenants ag his witnesses, Whatever reason 
she may have had to delay payment of 
rent as it became due, the defendant 
appeared to me to be cantankerous 
and his demeanoyr in the witness-box 
impressed me very unfavourably. It ap- 
pears that having made a complaint to 
the Rent Controller that his access to the 
roof to which he claimed a right had 
been stopped he intentionally declined 
to pay rent and it was only when he 
received the second notice of ejectment 
that he realised that his default would 
be availed of in ejecting him. It is not 
unlikely that in order to forestall this 
suit he instructed his Pleaders tq state 
in Ex. 10 that no demand had been made 
to him for payment of rent. There has 
been, in my opinion, a clear failure on 
the part of the defendant to pay rent 
for four months notwithstanding a demand 
made by the mehta in each of the months. 
Assuming, therefore, that there was no 
obligation on the defendant to pay rent 
unless dt was demanded, the defendant 
has committed a breash of one of the 
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essential obligations imposed on him under 
s. 9(1l) of the principal Act and has, 
therefore, lost his right to continue in 
possession as a statutory tenant. The 
subsequent tender by him of the overdue 
rent or its payment into Court is of no 
avail, and it is not competent for the 
Oourt to condone such failure either under 
8. 114 of the Transfer of Property Act 
or any other Act’ Mathuradas Maganilal 
v. Nathubhai Vithaldas (2) and Brewer 
v. Jacobs (3), where likewise the some- 
what similar provisions of s. 212 of the 
Common Law Procedure Act of 1852 
were held not to apply to the case ofa 
statutory tenant who had broken the con- 
ditions of his tenancy. 

I hold, therefore, that the firat ground 
has been fully made out, 

It is equally clear from the correspond- 

ence and the conduct of the defendant 
that ho is bent upon harassing the plaint+ 
iff. He has not only filed two applications 
before the Rent Controller but in his last 
reply, Ex. 10, he has raised further conten: 
tious points. He has complained that no 
repairs have been done to his tenement 
for yeara past, that the plaintiff is not 
bearing the cost of supplying water, and 
that he has prevented the defendant from , 
sleeping on the roof. In respect of the 
last complaint of his though the Rent 
Controller has decided against him once 
he threatens to move him again, What 
is satisfactory cause within the meaning 
of s. 9, cl. (2) of the principal Aot must 
necessarily depend on the facts of each 
particular case, and taking the facts of 
this case as a whole, I am of opinion that 
the plaintiff ia entitled to succeed on the 
second ground as well, and I hold accord- 
ingly. 
{here will, therefore, be a decree for 
ejectment for arrears of rent and mesne 
profits as claimed and costs, the amount 
deposited in Court should be paid to the 
plaintiff in part satisfaction of the money- 
decree. 

P, B. A, Suit decreed, 


A 
(2) 70 Ind. Cas. 020; 25 Bom, L.R. $45; A, IR, 
1933 Bom 387; 47 B. 756 


(8) (1923) 1 K. B. 528; 92 L.J, K. B. 359; 128 L, T, 
687; 21 L. Q. R. 280; 678. J, 468. 
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LAHORE HIGH COURT. 
First O1vin APPBaL No. 772 or 1927. 
January 5, 1928, 
Present:—Mr, Justice Addison. 
NAND LAL AnD oTsexs—PLaIntTIFFa— 
APPELLANTS 


versus 
LAHRI AND orHg«8—DEFENDANTS— 
Rg«PONDENTS. 

Limitation Act (IX of 1908), Sch. I, Art. 142—Waste 
land—Presumption of title from spossession—Limita- 
tton—Burden of proof. 

Though the title of waste land is an element to 
be taken into consideration in weighing the evi- 
dence as to possession of the plaintiff within 12 
years, it can be of no avail when there is clear 
evidence on behalf of the defendants showing that 
the plaintiffs were not in possession or exercisin 
any right as owners within twelve years. [p. 534, $i 


aha! Chandra Ghose v. Durga Das Samanta (1), 
Panchanon Sarkar v. Basanta Pumari Dasi (2) and 
Suresh Chandra Mukerji v. ShitWanta Banerjee (3), 
referred to. 

Vacant land is capable of physical possession being 
taken of it if it is enclosed and if the owners are 
deprived of all power over it. [p. 534, col. 1] 

When the evidence as to possession is conflict- 
ing, Oourt should rely upon the presumption 
that possession follows title in the case of land that 
was nee before dispossession occurred. [p. 535, 
col. 1. 


Firat appeal from a decree of the Senior 
Sub-Judge, Rohtak, dated the 218t Decem- 
ber, 1926, confirming that of the Third 
Class Sub-Judge, Rohtak, dated the 22nd 
July, 1926. 


Mes:ra. Shamair Chand and Qabul Chand, 
for the Appellants 
Lala Fakir Chand, for the Respondents, 


JUDGMENT.—The three plaintiffs, 
members of the proprietary body of Gadhi 
Khera, instituted 16 suits against different 
persons of village Taja Nazra for pos- 
session of certain gatware enclosed by 
them on the shamilat land of the first 
named village and for injunctions not 
to interfere with the land in future. It 
was admitted that the villagers of Taja 
Nazra had no village abadi of their own 
but had their houses in the abadi of Gadhi 
Khera. It was claimed that this did not 
give them any right to shamilat land of 
Gadhi Khera and that they should be, 
therefore, dispossessed. The defendants 
pleaded that their rights in the abadi of 
Gadhi Khera werenot the same as ghair 
maliks and that they were complete owners 
of their houses and could not be ejected 
from the abadi, They had also the right 
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to use paths, wells, etc., and to have gatwara 
there. The gatwarsin suit had been in 
their possession Since their ancestors' time 
without objection and this long continued 
acquiescence barred the suits. It was also 
claimed (and this has been established) 
that only three persons out of the proprie- 
tary body of Gadhi Khera had sued on 
behalf of the whole village on account of 
enmity caused by certain security proceed- 
ings. In fact out of four witnesses produo- 
ed by the plaintiffs in one suit one stated 
that he had no objection to the defend- 
ants remaining in possession of their 
gatwars. 

The trial Court found that in 11 out of 
the 16 suits proprietors of Taja Nazra were 
in possession of the sites in dispute in the 
Settlement of 1879 while there was a note 
in the record of that Settlement that pos- 
session of the occupants of gatwars and 
batwaras was the same as possession of 
residential housesin the abadi and that 
the occupants could cut trees and hold 
the site free of land revenue. It, there- 
fore, held that these ll suits were barred 
by time and they were dismissed. In the 
case of the other five it was held that 
adverse possession was not proved and 
they were decreed. On appeal the Senior 
Subordinate Judge held that the plaintiffs 
had not proved their possession of any of 
the disputed lands within twelve years. 
The five appeals in the suits in which 
decrees were granted were, therefore, 
accepted and the others dismissed. Against 
these decisions these sixteen appeals have 
been preferred by the plaintiffs, 

In the case of the eleven suits which 
were originally dismissed it is clear that 
the lands in dispute have been for a very 
long time indeed in the possession of pro- 
prietors of Taja Nazra while all of them 
were included in the village abadi at the 
Settlement of 1909-1910. "This meant that 
before them they were recognised gatwars 
and the evidence of tbe plaintiffs that the 
plots were only taken possession of two 
years before suit was rightly held to be 
false by the lower Appellate Oourt The 
lower Appellate Court, however, did not 
goon to state that it accepted the defend- 
ants' evidence as proving that possession 
had been with the defendants since the 
witnesses’ re-collection. It considered it 
enough to say that clearly the plaintiffs 
had not proved their possession within 19 
years and this is certainly the case, 
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This is ihe only ground on which the 
Bppeals have been argued, namely, that 
it was for the defendants to prove adverse 
possession as the plaintiffs did not plead 
‘dispossestion but only alleged that the 
defendants, seeing the lands vacant, con- 
structed and enclosed gatwars thereon some 
two years before suit.. It was further 
contended that even if dispossession was 
pleaded it wasstill for the defendants to 
prove adverse possession asthe lands were 
in the first instance vacant lands, that 
is, waste banjar shamilatlands. But vacant 
land is capable of physical possession being 
taken of it if it is enclosed and if the 
owners are deprived ofall power over it 
as is the case here. Besides, the plaint 
_ stated that the defendants constructed 
gatwars on the sites two years before. 
his is the sameas pleading disposseesion. 
The plaintiffs were in constructive posses- 
' Bion of the waste lands but their posses- 
sion altogether discontinued when the de- 
fendants tock possession of those sites. 
It seems to mo, therefore, that it was for 
the plaintiffs to prove possession within 
ad years and they certaiuly failed to 
0 80. 

There has been some conflict of opinion 
on this question, but the prevalent view 
seems to be that expressed in Rakhal 
Chandra Ghose v. Durga Das Samanta (1), 
Panchanon Sarkar v. Basanta Kumari Dasi 
2) and Suresh Chandra Mukerji v. Shiti- 
anta Banerjee (3). In the first of these 
rulings it wasstated that there is no differ- 
ence between the proot of possession in 
the case of jungle, waste or uncultivated 
lands and in that of cultivated lands. 
But whereas in the case of cultivated lands 
the plaintiff will fail if he does not prove 
his possession within twelve years, in the 
case of jungle or waste lands, if he proves 
his title, there is a presumption in his 
favour where, having regard to the nature 
of the land, possession cannot be expected 
to be proved by actual user and enjoyment. 
Where, however, the plaintiffs’ evidence is 
disbelieved by the Oourthecannot turn round 
and rely upon any presumption because the 
case set up by him negatives the existence of 
ciroulnstances which would give rise to the 


(D 67 Ind. Oas. 673; 26 O. W. N, 724; A. L R. 1922 
Oal. 557. 

(2) 88 Ind. Oas. 567; 30 0. W. N. 497; A. I. R. 1925 
Cal. 1230. t 
3) 78 Ind. Cas. 879; 51 O, 669; 28 O. W, N. 637; A. 
I. BR. 1024-Oal. 855. 


WAND LAL 9, LAERT, 


111 I. O. 1998 


presumption, The second case followed 
the first case and it was said that the point 
was now 80 well-settled that any further 
discussion of it would be idle, Inthe same 
judgment occur the following remarks at 
page 4994. "Respondent further argues that 
there is a presumption that possession went 
with the title. But this principle has not 
been so broadly stated as the respondent 
would now put it. It would probably be 
more correct to say that where the evidence 
as to possession is conflicting the Courts 
may rely on the presamption that Possession 
follows title.” In the third case it was 
laid down by two Judges out of three that 
the plaintiff must be deemed to remain 
in constructive possession of land so long 
as it continued to be inundated but no 
longer and itisforhimin @asesin which 
he has been dispossessed to prove that he 
has been dispossessed within twelve years 
prior to the date of theinstitution of the suit. 

I, therefore, hold that, thongh title of 
waste land is an element to be taken into 
consideration in weighing the evidence as 
to possession of the plaintiff within twelve 
years, it can be of no avail when there ig 
clear evidence on behalf of the defendant 
showing that the plaintiffs were not in pos- 
session or exercising any right as owners 
within twelve years. In this view the find- 
ing of the lower Appellate Court in the 
case of these eleven appeals was correct. 
In any case, in the circumstances described 
ifit was for the defendants to prove adverse 
possession, they have clearly done so and 
I have no hesitation in agreeing with the 
finding of the trial Court in this respect, 
The appeals relating to these elven cases 
must be dismissed with costs. 

I come next to two out of five suits which 
were decreed by the trial Court They are 
concerned with gatwars which were shami- 
lat deh on the bank of a pond in the 
Settlement of 1879 and were not then in 
the possession of the villagers of Taja Nazra. 
They had, however, become part of the 
abadi deh in the Settlement of 1909-1910 
The lower Appellate Court was justified 
in drawing from this circumstance the 
inference that the gatwars in question were 
existing in the years 1909 1910. These two 
appeals must, therefore, also be dismissed 
with costs as whether the burden was upon 
the plaintiffs or the defendants the plaintiffs 
must fail. 
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The remaining three appeals relate to 
lands which were still shamilat deh in the 
Sattlement of 1909-1910. They were not 
included in the abadi in that year nor were 
the inhabitants of Taja Nazra shown to bein 
possession in 1999-1910in the revenue papers. 
The suits were brought in 1924, that is, the 
revenue papersdo not show the defendants 
in possession 14 years before the suits were 
instituted. Title is certainly with the plaint- 
iffs. As regards these three cases the lower 
Appellate Court remarked that the defend- 
anta" witnesses including the proprietors 
of Gadhi Khera say that these enclosures 
have been in existence for more than twelve 
years and again that “there are no spe:ial 
reasons for preferring the oral evidences of 
the plaintiffs to that produced by the defend- 
ants. If they were able to produce highly 
unreliable witnesses with regard to the 
other 13 enclosures surely they could pro- 
duce equally badevidence with regard to 
these enclosures," The lower Appellate 
Court did not go on to say thatit found 
adverse possession established upon the 
evidence. What it held was that on the 
evidence these suits had not been clearly 
proved to bs within time, Though the 
lower Appellate Court was aware that title 
was with the plaintiffs it does not seam 
to have considered in. coming to the 
conclusion it did, that it might rely upon 
the presumption that possession follows 
title in the casa of land that was vacaat 
bafore dispossession occurred, where the 
evidence as to possession was conflic:ing. 
I am asked by Counsel for the appellants 
to take this faet into consideration and 
to accept these three appeals. A3 pos- 
session was undoubtedly recent in these 
three cases I am of opinion that these 
would be proper cases to give due weight 
to the presumption that possession con- 
tinued to follow title. As the entries in 
the Revenue Records of 1909-1910 establish 
that both sets of witnesses were unreliable 
as regards these lands, I, therefore, accept 
these three appeals with costs iu thia 
Court only aud restore in them the decreas 
of the trial Court. 

I might add that only the last five 
&ppeals were seriously pressed during the 
arguments. 


B, Le Appeals accepted, 
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NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. 
O1vit Revision No. 25 B or 1928, 
June 16, 1928. 
Present :—Mr. Kolhatkar, A J. C. 
Tus SECRETA RY or STATE ror 
INDIA m COUNOIL THROovGH THE 
AGENT, G. L P. RAILWAY Co.— 
APPLICANT 
versus 
GULABOHAND--NON-APPLICANT. | 
Railways Act (IX of 1890), s. 72—Riek Note B — 
Pilferage from  package—AMisconduct—Burden of 
proof—Loss of part of package, whether covered by 
Risk Note B. ` 


In the case of pilferage from a kage or 
packages forming part of a consi ent booked 
under Risk Note B, the Railway Administration is 


bound to disclose to the consignor on the pilferage 
being brought to the notice of its servants, how the 
consignment was dealt with throughout the time it 
was in its possession or control and, if necessaiy, to 
give evidence thereof before the consignor can be 
called upon to prove misconduct. [p. 536, col.2; p. 
537, col. 1.] 

If, however, misconduct on the part of the 
Railway Administration or its servants cannot be 
fairly inferred from such evidence, the burden of 

roving such misconduct will lie on the consignor, 
p. 537, col. 1] 

The inevitable result of failure on the part of 
the Railway Administration to make the disclosure 
and to give evidence will be to fasten on it the 
liability for the loss, as the Court will have in such 
a contingency no other alternative than to presume 
misconduct from the aforesaid failure and to hold the 
Company liable for the loss caused by the misconduct 
of its servants. jp 537, col. 2.] 

Secretary of State for India v. U. P. Glass Works (1), 
followed. 

Bengal Nagpur Ry. Co.v. Dillu (3) and Ardeshir 
Bicaji Tambott v. Agent, G.I. P. Ry Co. (3), dis- 
tinguished. 

here from the facts found, an inference of 
misconduct on the part of tNe Railway servants may 
legitimately be drawn, it is not necessary to call 
upon the consignor to give evidence of misconduct, 
[p. 538, col. 1.] 

Madras and S. M. Ry. Co, Lid. v. Nallathambi 
Chetti (5), distinguished 

Loss of a portion of a consignment or of a 
package is covered by the main provisions of the 
new Risk Note B. [ibid] 

Secretary of State for India v. Bhagwan Das (4), 
followed. eM : 

Application for revision against an 
order in Civil Suit No. 2448 of 1926 in the 
Oourt'of the Small Cause Court, Amraoti, 
dated the 29th November, 1927. 

Messrs. A. V. Khareand W. B. Pendhar- 
kar, for the Applicant. 

Mr.G L. Subhedar, for the Non-Appli- 
cant. : 

ORDER.-—The applicant seeks revision 
of a decree passed by the Court of Small 
Causes at Amraoti, for payment of 
Rs, 186-12-0 as damages in a suit instituted 
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by the plaintiff for recovery of Re, 239-18 3, 
on account of damages sustained by the 
plaintiff owing to the defendant's failure 
to deliver 6 tins of ghee [t seems that the 
plaintiff despatched twenty five tins of ghee 
by rail from Beawar on the B. B.and C. I. 
Railway line to Amraoti on3rd December, 
1925. It was noticed at the timeof giving 
delivery at Amraoti that out of 25 tins 5 
tins contained cotton seeds, and that they 
were tampered with. The plaintiff took 
delivery of only ly tina, the Railway Com- 
pany having kept one tin as a sample and 
having delivered it to the Police for an 
enquiry into the matter. - The plaintiff 
thus claimed damagescn account of six 
tins of ghee not delivered to him. The 
consignment was booked under Risk Notes 
A andB. Thetins which were not deli- 
vered was sold by auction by the Railway 
Company for Rs. 25. On the strength of 
the following findings, the lower Court 
decreed the plaintiff's claim to the extent 
of Rs. 186-12-0. . 

(1) The five tins in question contained 

ure ghee at the time of delivery to 
B. B. and O, I. Railway Oompany at 
Beawar. . 

(2) Ootton seeds were re-placed therein 
while they werein thecustody of the G. I. P. 
Railway Oompany. — 

(3) The defendant is liable to the plaint- 
iffs claim on account of the Risk Notes 
Forms A and B. 

(4) The defendant did not offer one tin of 
ghee to the plaintiff. He is liable for 
damages in regard to that tin. 

(5) Notice was given to the defendant 
under s. 77 of the Railways Act. 

(6) The defendant is liable to 
Rs 186-12-0 as damages. 

The applicant’s learned Oounsel objects 
in the first instance to the finding of the 
lower Court that the five tins in question 
contained pure ghee when they were con- 
signed at Beawar Station. It seems to me 
that the said finding is supported by the 
evidence of the plaintiff's witness Ramlal, 
who was examined on commission. He 
affirms thatall the twenty five tins’ were 
soldered in his presence, and that before 
soldering he satisfied himself that all of 
them contained pure ghee, and that the 
tias werein good condition, when they 
weresentina cartto B-awar Station, It 
ig no doubt true that the plaintiff did not 
examine the consignor, who consigned the 
goods at Beawar Station, to depose to the 


pay 
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good condition of the tins at the time of 
the consignment. But from the evidence 
ofa negative character furnished by the 
defendant's witnera No. 1, Walavat Hussain, 
to the effect that there was nothing in the 
books maintained atthe Khandwa Railwey 
Station to show that the goods were 
received in adamaged condition, it would 
appear that the tins werein good condition 
when they reached Khandwa Railway 
Station. The fact of theirbeing ina good 
condition at a date subsequent to the date 
of the consignment, clearly argues the good 
condition of the tins at the time of the con- 
signment. The evidence ofthe plaintiff's 
witness Ramlal stands unrebutted. I think, 
therefore, that there is sufficient evidence 
on record to sustain the finding of the 
lower Oourt that the five tins -in question 
contained pure ghee at the time they were 
consigned at Beawar Station. 

The next question is as regards the loss 
sustained by the plaintiff. It has been 
proved by the testimony of the plaintiff 
Jawaharlal, as P. W. No. 1, that at the time 
of delivery, out of the twenty-five tins 
five were found to have been tampered 
with and to contain earth and dirt, and 
not ghee It has algo been admitted by the 
defendent in his pleadings that the five 
tins contained cotton seede, and not ghee, 
Now gheeis much more valuable than 
cotton seed. The aforesaid evidence fur- 
nished adequate proof of the loss of the 
gheekept in the five tins in queation. 
The next question is whether in view of the 
Risk Note Form B (Ex. D-3), the Railway 
Oompany was liable for the said lors. The 
Risk Note provides that the Company can- 
not be held liable for such loss except 
upon proof that it arose from the mis- 
conduct of the Railway Administration's 
servants, The new form of the Risk Note, 
Form B, addsa proviso to this main con. 
dition in regard to the liability of the 
Oompany. It provides that in two cases, 
viz. : 

(1) Olause (a): —In the case of non-deli- 
very of the whole of the said consignment 
or of the whole of one or more packages 
eine part of the said consignment, 
an 

(2) Olause (b);—In the case of pilferage 
from a packagaor packages forming part 
ofthesaid consignment, when anch pil- 
feragais pointed out to the servants of the 
Railway Administration onor before deli- 
very, the Railway Administration shall be 


1111. 0, 1928 


bound to disclose to the consignor how the 
consignment.was dealt with throughout the 
time it was in its possession or control and, 
if necersary, to give evidence thereof be- 
fore the consignor is called upon to prove 
misconduct, but if misconduct on the part 
of the Railway Administration or its 
servants cannot be fairly inferred from 
such evidence the burden of proving such 
misconduct shall lie upon the consiguor. 
Now the case in question falls under 
cl. (b) of the proviso. It was the case ofa 
pilferage from five packages forming part 
of the consignment, which was pointed out 
to the servants of the Railway Administra- 
tion by the plaintiff at the time of delivery. 
In view of the proviso inserted in the new 
form, the Railway Administration was 
bound to disclose to the consignor how the 
consignment was dealt with throughout 
the time it was in its possession or control. 
There is absolutely nothing on record to 
show that the Railway Oompany complied 
with this requirement, Had the Company 
disclosed to the consignor how the consign- 
ment was dealt with by it, andhad he 
been satiefied withthe material placed be- 
fore him, it would not have been necessary 
for the Company to give evidence, before 
the consignor was called upon to prove 
misconduct. But its failure to make a 
disclosure in this respect necessitated the 
giving of evidence in regard to the manner 
in which the consignment was dealt with 
by the Company throughout the time it 
was in its possession or control. But the 
Company neither made the disclosure nor 
produced any evidence with the result that 
there was no material before the Court to 
enable it to deduce any inference in regard 
tothealleged misconduct of the Railway 
Administration's servants. It would ap- 
pear from the provisoin the new form that 
the burden of proving misconduct shall, in 
cases falling under cl. (a) orel. (b), lie 
upon the consignor, only if misconduct on 
the part of the Railway Administration or 
its servants cannot be fairly inferred from 
the evidence tobe adduced by the admi- 
nistration. This condition seems to involve 
an implication that the burden of proof 
willnot lie on the consignor if an infer- 
ence of misconduct can be drawn from the 
evidence to be adduced by the Railway 
Administration, in cases falling under 
cls. (a) and (b) ofthe proviso. This appears 
to me to be the meaning of the plain word- 
ing of the proviso. Can the defendant 
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rely upon the failure of the Railway Ade 
ministration to make the requisite disclosure 
and to give evidence which would have 
furnished material for drawing an infer- 
ence in regard to misconduct, asa banais of 
the contention thatthe burden cf proof 
lay on the plaintiff, as the Oourt was for . 
want of ony material unableto deduce spy 
inference about misconduct? I think not, 
Itis quiteclear from the plain wording 
of the proviso that the consignor cannot be 
called upon to prove misconduct if the 
Railway Administration fails to make the 
requisite disclosure to the consignor, orin 
the event of the disclosure being made but 
being not found to be satisfactory fails 
to give evidence in regard to the manner 
in which it dealt with the consignment 
throughout the time it was in its possession 
orcontrol The inevitable result of such 
a failure on the part ofthe Railway Ad- 
ministration to make the disclosure and 
to give evidence would be to faten on it 
the liability for the loss, as the Court will 
have in such a contingency no other alter- 
native than to presume misconduct from 
the aforeraid failure and tohold the Com- 
pany liable for the loss caused by the mis- 
conduct of its servants. The case Secretary 
of State for India v.U. P. Glass Works (1) 
is an authority for the proposition that in 
acaseofnon-delivery falling under cl (a) 
of the proviso in the new Form, the Railway 
Administration would be liable, if it fails 
to disclose in detail bow it has dealt with 
the consignment, or ifthe said disclosure 
orthe evidence adduced by it is such 
as to give rise to an inference ^f mis- 
conduct. : 

Even if it be assumed that in spile of 
the failure on the part of the Railway 
Administration to make the requisite dis- 
closure or to give evidence the burden of 
proof lay upon the consignor in cases fall- 
ing undercl. (b) of the proviso, there is 
sufficient evidence on record in regard to 
misconduct of the servants of the Railway 
Administration. In the first place there is 
proof of the disappearance of the ghee kept 
in the five tins in question. Becondly, 
there is the evidence of the plaintiff 
as P.W.No. 1 that the five tirs were 
tampered with. Thirdly, thereis the evi- 
dence of the defenda.t’s witness No. 1. 
Walayat Hussain, the Snb-Inapector of 
Railway Police to the effect thatthere is 

(1) 85 Ind. Oas. 450; 48 A. 584; 21 A. L. J. 697; A. I, 
R. 1926 All, 565. f 
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nothing in the books maintained at the 
y Khandwa Railway Station to show that 


the goodsin question were received in a 
damaged condition at that station. This 
evidence would amount toa proof of the 
fact thet when the consignment came into 
the possession of the G. I. P. Railway 
Company, it wasin good condition. This 
fact, coupled with the proof of the five 
tins being found at the time of the deli- 
very to be tampered with would go to 
show that the tins were tampered with in 
transit somewhere between Khandwa and 
Amraoti. All this evidence read together 
can very well be regarded as adequate 
proof of misconduct on the part of 
the servants of the Railway Administra- 
tion. 

The two cases Bengal Nagpur Ry. Co. 
y. Dillu (2) and Ardeshir Bicaji Tamboli v. 
Agent G. I. P. Ry Co.(3) quoted by the appli- 
cant's learned Oounselhad reference to the 
old Form which did not contain the proviso 
referred to above, and can have consequent- 
ly no application. As for the case Secretary 
of State for India v.U. P Glass Works (1) 
cited by him.a case decided by a Single 
Judge it is dissented from in Secretary of 
State for India v. Bhagwan Das (4) decided 
by a Bench of two Judges In the latter 
case the reasoning in the former has been 
subjected to very close analysis by Boyes, 
J.,and the error involved in overlooking 
the provisions of cl. (b) of the proviso, and 
in holding that the word "loss" does not 
include loss of part of 8 consignment or 
package has been pointed out. With due 
respect I find myself jn full agreement with 
the reasoning given in the judgment of 
Boyes,J., and with the conclusion reached by 
him to the effect that loss of a portion of a 
consignment or of a package does come 
within the main provision of the new 
Form, as well as with the view of Walsb, 
J. that where from the facts found, 
an inference of misconduct on the part of 
the Railway servants may legitimately 
be drawn, it is not necessary to call 
upen the consignor to give evidence of 
misconduct. As regerds the case Madras 
and S. M. Ry. Co. Ltd. v. Nallathambi 


(2) 88 Ind. Cas. 201; 21 N. L. R.78; A.I. R, 1925 


Nag. 350. 
d. Oas. 124; A.I. R. 1928 P. O. 24; 52 B. 
NA J. 167; 30 Bom. L R.275; 47 O.L, J. 
314: 5 O. W. N. 219; 9 P. L. T. 171; 32 O. W. N. 544; 

91 L. W. 667; 28 A. L J, 545 (P. O). 
4) 102 Ind. Cas. 440; A. L R. 1927 All. 371; 25 A. L, 
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Chetti (5) it seems that the learned Judge 
who decided it has not given due consi- 
deration to the imperative character of the 
condition in the proviso appearing in the 
new form,of making a disclosure to the 
consignor as to how the Railway Adminis- 
tration dealt with the consignment 
throughout the time it was in its possession 
or custody, and Lam censequently unable to 
fully subscribe to the view expressed 
therein. 

For the foregoing reasons I hold in- 
concurrence with the lower Court that 
the defendant is liable to pay damages 
for the loss sustained by the plaintiff. As 
regards the one tin which was kept by the 
plaintiff with the Station Master and was 
subsequently made over to the Police, it 
seems from Ex. P-3 that the Railway 
Oompsny gave a notice to the plaintiff 
calling upon him to receive the said 


tin, and intimating the readiness of 
the Company, to deliver it to the 
plaintiff. In spite of this, however, the 


plaintiff, it seems, did not go to receive 
the tin. There is no proof that he went 
to the Railway Station to take delivery of 
the tin. In these circumstances he is not 
entitled to claim any damages in respect 
ofthattin, What he is entitled to is only 
the amount fetched by its sale. It seems 
from the record that all the six ting 
including the one tin containing ghee were 
sold by auction by the Railway Company 
for Rs, 25. As the other five tins did not 
contain ghee this amount must he held to 
substantially represent the value of the one 
tin containing ghee. The plaintiff would, 
therefore, be entitled to receive:— 
. & p 

25 0 0 on account of the value of 

the one tin of ghee which 

was kept by him with the 

Station Master and which 

he failed to take back 

from the latter, and 

158 11 0 the value ofthe five tins at 

the rate given by the 
plaintiff in the box, 

180 11 O Total. 

The result is that the decree of the 
lower Oourt is slightly varied by substitut- 
ing Rs. 180-11-0 for Rs. 186 120. As the 
revision application has substantially 
failed it is ordered that costs incurred in 


(5) 105 Ind. Cas. 299; A. L R. 1927 Mad, $08; 26 L. W” 
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this Court will be borne by the applicant. 
As regards costs in the lower Oourt they 
“will be borne in proportion to the success 
and failure of the parties The Counsel's 
fee will be assessed in this Court at Rs 30. 
G. R. D. Decree varied, 


MADRAS HIGH COURT. 
BROOND CrvinL ApPmanL No 848 or 19927. 
August 9, 1927. 

Present: —Mr. Justice Srinivasa Ayyangar 
and Mr, Justice Reilly. 
BETHUMADHAVA AYYAR-—PLAINTIFE — 
APPELLANT 


veraua 
BAOHA BIBI AND oTRERS—DEFENDANTS— 
RESPONDENTS, 

Transfer of Property Act (IV of 1888), 8. 41— 
Ostensible owner, purchase from—Vendor's power of 
transfer—Reasonable care, what is—Applicability of 
8.41 to transaction not entirely voidable. 

Under s. 41, Transfer of Property Act, on a pur- 
chase from an ostensible owner, the ordinary 
standard of diligence required for ascertaining 
whether the transferor has power to transfer is 
calling for the title-deeis under which he claims 
and inspecting the title-deeds. Omission to make 
a search in the records of the Registration Depart- 
ment forthe purpose of finding out whether there 
are any other documents relating to the property 
purchased does not amount to absence of reasonable 
care on the part of the purchaser. [p 540,col 2] 

What the section requires ia reasonable care, not 
generally, nor with regard to every aspect of the 
transaction but merely for the purpose of ascertain- 
ing that the transferor had power to make the 
transfer. [abid] 

Further, the reasonable care which is prescribed 
by that section should have reference only to the 
reasonable care to see whether, by ihe terms under 
which the ostensible ownership itself is constituted, 
the power totransfer is given or possessed  [p. 541, 


col. 2. 

Section 41, Transfer of Property Act, is not confined 
only to cases where according tothe true title, the 
transferor has no right, title or interest in the pro- 
perty whatsoever and the transaction is entirely 
voidable at the option of the real owner. [ibid] 


Second appeal filed from a decree of 
the Second Additional Sub-Judge, Coimba- 
tore, in Appeal Suit No. 89 of 1923. 

Mr, Seetharama Rao, for the Appellant. 

Mr. T. R. Subramania Ayyar, for the 
Respondent. 

JUDGMENT. 

Srinivasa Ayyangar, J.—The suit 
from which this second appeal arises was 
instituted by the present appellant as 
plaintiff for redemption of a mortgage of 
the suit property which, according to the 
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plaintiff, was made by two instruments 
marked as Exs. A and B in this case. 
Both the lower Courts have held against 
the contention of the plaintiff, and hold- 
ing that the agreement constituted merely 
a sale and an agreement to re-sell, and 
finding that the term limited by Ex. B 
for re-purchase of the property had long 
ago expired, dismissed the plaintiff's 
action. 

On appeal here it has been strenuously 
contended by Mr. Seetharama Rao that, on 
a proper construction of Exs A and B with 
a consideration of the surrounding circum- 
stances, the preper conclusion to arrive at 
is that together they constituted but a 
mortgage by conditional sale and that the 
lower Oourts were wrong in construing 
them in the manner they have construed. 
It must be said that there are many 
features in these instruments which would 
rather go to show that what was really 
intended by the parties was a mortgage, 
andif it were necessary for us for the ulti- 
mate decision of this case to find one 
way or the other, wə should be disposed 
to find that the transaction was really a 
mortgage. But in the view we have 
taken of this case on another point, it 
has not become necessary to find finally 
wilh regard to that question. However, the 
points, having regard to which we are 
inclined io find that the documents con- 
stituted a mortgage, may be briefly referred 
to. Both the documentsare proved to have 
been part ef one transaction; both of them 
bear the same date, 8th day of April, 
1878. Exhibit B is in terms a counter- part 
of Ex. A. 

The expression used for sale by the 
purchaser is ‘re-convey’ The time within 
which such re conveyanco should be obtain- 
ed by the vendoris ten years. The mere 
fact that such & long period was fixed 
for the purpose of obtaining re conveyance 
would, to some extent bea strong indica- 
iion that what was intended by and be- 
tween the parties was not a mere re-sale 
because in that case the price of the pro- 
perty may undoubtedly vary in the course 
of ten years; but what was in the minds 
of the parties was that the property should 
be merely security for the amount and 
that in lieu of interest, the profits of the 
property should be enjoyed by the trans- 
feree. There is as against this no doubt 
the strong circumstance that the property 
has been found by the lower Appellate 
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Court to have been on the date of this 
conveyance to be worth only about the 
amount of the consideration specified in 
the deed. It may be that, though the 
property was not worth substantially more 
than the amount of the price, still it might 
have been intended merely as security 
having regard tothe relationship between 
the parties and there is nothing untoward 
in a brother agreeing to accommodate 
his brother when he is in difficulty by 
advancing the necessary amount and agree- 
ing to re-convey the property on receipt 
of the money advanced. Bat, as already 
observed, it is unnecessary for us definite- 
ly to come to any conclusion on this 
point. In this'connexion it must be 
observed that even under the terms of this 
document which was made in 1878 the 
ten years that were fixed for the re-pur- 
chase of the property expired in 1888 
and that for nearly 44 years nothing 
more was eaid or done by the plaintiff in 
respect of thisland. Noclaim was made in 
the interval. In the meantime, about22 years 
after the time fixed for re-purchase, the 
original transferee himself sells the pro- 
perty tothe present defendants. 

The question then is whether in view 
of the fact that the defendants purchased 
the property from the original transferee 
under Hx. A and, asis found by the lower 
Oourts, without any notice of Ex. B or 
any rights or obligations thereunder, 
the defendants can be regarded as having 
acquired a title indefeasible gt the in- 
stance of the plaintiff. No doubt, if the 
documents Exs. A and B were regarded 
or construed to be'& mere sale and an 
agreement to re-sell, then there can be 
no doubt that abona fide purchaser 
for value without notice of any agreement 
tore-sell, would acquire an indefeasible 
title. But Mr. Seetharama Rao argued and 
properly that, if on a proper construction 
the deeds constituted a mortgage, the mort- 
gagor's interest cannot be defeated by 
anything that the mortgagee does. Any 
transferee from the mortgagee can take it 
only subject to the equity of redemption 
which continues to be vested in the mort- 
gagor.* Though the question whether the 
defendants were bona fide purchasers of 
the property for consideration, without 
notice from a person who was the ostensi- 
ble owner appears to havebeen argued in 
the Court of firat instance, it appears to 
have been, abandoned at any rate in the 
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Court of Appeal, in which also the plaintiff 
was himself the appellant. 

As regards this it was argued by Mr, 
Sitarama Rao that the terms of s 41, 
Transfer of Property Act, could not pos- 
sibly apply tosuch a case as this. He put 
it on two grounds. The first ground 
argued by him was that he took reasonable 
care to ascertain that the transferor bad 
power to make the transfer. Assuming but 
without decidng, that the burden of prov- 
ing it lies on the defendants who invoke 
the provisions of that section for the pro- 
tection of their title, in this case there can 
be no question at all of their not baving 
satisfactorily established it. There is of 
course the finding of the lower Appellate 
Court which has not been even attempted 
to beassàiled. Mr. Sitarama Rao contended 
that, unless the transferee in such a case 
showed that he made asearch in the records 
of the Registration Department for the pur- 
pose of finding out whether there were any 
other documents relating to the property 
andduly registered, he cannot be said to 
have acted with reasonable care. He said 
that, though an omission to search the 
records of the Registration Department 
might not by itself constitute notice of the 
terms of any document which might be 
found registered, and even though such 
failure might not constitute gross negli- 
gence on his part, still it would at any rate 
amount to absence of reasonable care, 
Bat what the section requries is reasonable 
care, not generally, not with regard to every 
aspect cf the transaction but merely for 
the purpose of ascertaining that the trans- 
feror had power to make the transfer. We 
must assume in this case that Ex, A, which 
alone was in the possession of the transferor 
of the defendants Ex. B, being admittedly 
in the possession of his vendor, was shown 
to the transferee and that the transferee 
also ascertained that his transferor had 
been in possession of the property for 32 
years, at any rate for 22 years after the 
expiry of 1888. What is the degree of 
reasonable care requisite for ascertaining 
whether the transferor has power to 
iransfei? We must take it that the ordi- 
nary standard of diligence required for that 
purpose is calling for the title under which 
he claims and inspecting the title deeds, 
If inthe document itself that wag produe- 
ed as the title-deed for the inspection of 
the transferee there was any indication, 
anything to put the transferee on notice or 
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enquiry with regard to the existence of 
some other document having regard to 
which any inflrmity in the title of the 
transferor may be regarded as indicated, 
then the matter might conceivably be other- 
wise. But itis not argued that, having 
regard to the clear terms of Ex. A, there is 
such an indication, 

Nodoubta further question may arise 
whether the same result might be held to 
follow if, as a matter of fact, it be found 
thatthe transferee in this case had notice 
also of the terms of Ex.B. It is possible 
even in such a case to hold that, if after 
inspecting a document worded like Ex. B, 
a person should come to the conclusion that 
it was merely an agreement of re sale, and 
acting in that belief and finding that his 
vendor had been in uninterrupted posses- 
sion of the property for 22 years before the 
debtsobtain a transfer, such & case may 
also be covered by the terms ofa. 41. But 
Mr. Bitarama Rao has argued that the con- 
struction of documents must be regarded 
only as a question of law and notas a ques- 
tion of fact and, therefore, the mere re- 
presentation of the transferor that he had 
absolute interest in the property, when he 
produced both the documents cannot be 
relied upon and there can be no question 
ofostensible ownership when the docu- 
ments are produced for inspection which 
On & proper construction make it clear that 
there is no such ostensible ownership. 
There is considerable force in such an 
argument as that but having regard to 
the special facts of this case, there is no 
such complication, and it cannot possibly 
be contended, having regard to the finding 
already referred to, that the defendants had 
any such notice of the terms of Ex.B, 
Mr. Sitarama Rao observed that before a 
person can be said to have reasonably 
ascertained that his transferor had power 
to transfer, a person must necessarily 
inspector search for all the documents that 
are registered because unless that is done 
no man can be certain that some docu- 
ments have not been made by the transfer- 
or which take away such power. But, on 
a fair and proper construction of the terms 
of the section, that is not the power that 
ia referred to, but the power to 
transfer under the guise of ostensible 
ownership in virtue of which the trans- 
feror professes to transfer that 
would have reference only to the document 
under whioh the ostensible ownership itself 
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is created and, therefore, the reasonable 
care which is prescribed by that section 
should have reference only to the reason- 
able care to see whether, by the terms under 
which the ostensible ownership itself is 
constituted, the power to transfer is given 
or possessed. 

The other part of the argument of Mr. 
Bitarama Rao with regard to s. 41 was that 
the principle underlying the &ection cannot 
apply toa case where by reason of the 
transfer which is in question, some right, 
title, or interest passes from the transferor 
to the transferee ; or, in other words, that 
the section applies only where, according 
to the true title, the transferor has no right, 
title, or interestin the property whatsoever 
and the transaction is entirely voidable at 
the option of the real owner. Though Mr. 
Sitarama Rao strenuously contended for such 
a position he has not been able to refer us to 
any authority in support of it. His conten- 
tion was really based on analogical reascn- 
ing with reference tothe terms of s. 43, 
He said that under the principle underly- 
ing s. 43, Transfer of Property Act, 
when a _person purports to transfer 
& certain interest in property and 
on such transfer some interest passes 
to the transferee, there will be no 
room for the application of ihe doctrine or 
principle of that section and it can be ap- 
plied only in a case where on the transfer, 
nothing at all passes and it is only subse- 
quently that the transferor obtains some 
interest in the property. Again there is 
nothing in the terms gf s. 43 or in the 
principle underlying it to warrant such a 
contention. The equitable principle em- 
bodied inthat section is stated in simple 
terms as merely that aman must make good 
his word and deed as far as he could, and 
all that the section says is that the Oourt of 
Equity will compel a manto do that. 
Therefore, it seems inconceivable that, if 
on asale of valuable property as free hold, 
the transferor should have obtained alarge 
consideration, the mere fact that he is found 
to have been entitled to the remainder of a 
small term should be regarded as exclud- 
in g the application of the section an giv- 
ing him immunity from making good his 
original conveyance even if he should short- 
ly after be ina position by reason of a subs 
sequent acquisition to be able todo so. Now 
going back to s. 4l the section speaks only 
that “the transfer shall not be voidable on 
the ground that ,the transferor was noQ 
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authorized to make it." The expression is, 
“ to make it,” that is to say, to make the 
particular transfer, and that must include, 
the entirety of the true interest purported 
to be transferred by the transaction. The 
authority to make the transfer might fail 
not only with regard to the entirety of the 
estate or the whole extent of the estate, but 
it has often failed with regard to some 
fractional interest and we have not been 
referred to any decision or true legal prin- 
ciple on which it can be said that the broad 
equitable principle on which the rule is 
based is not applicable to such & case. 
Again if on a transfer of property which 
can be avoided at the option ofa third per- 
son the real owner, it is found that some 
interest possessed by thetransferor had 
been transferred to the transferee, if was 
not because the transferor purported to 
transfer that, but only because as the result 
of the deed the law regards that even 
though thetransferor possessed only a lesser 
interest in the property such a lesser in- 
terest should at any rate be regarded as 
duly transferred to the transferee. There 
is, therefore, no reason to accept the con- 
tention that the expression " voidable " 
must be construed as voidable in its entirety 
and that the section is not applicable to 
cases where the whole transaction is not so 
voidable. Afterall, the section is merely 
a statutory enactment of a well known equit- 
ableprinciple, and it cannotbe said thateven 
if the section is so worded as not to com- 
prehend all possible cases that tan arise, 
the well-accepted principle of equity should 
. not beappliedto any new case that may 
arise. 

In thiscase it is not merely possible but 
quite probable that any person, who even 
knew of the transaction as it originally was, 
including knowledge of the terms of both 
documents Exs. A and B might easily have 
come to the conclusion after 1888, at any 
. rate some time after the expiry of reason- 
able time thereafter, that what the parties 
bad originally intended was meroly sale 
and re-sale and that in 1888, the original 
transferor, finding himself unable to pay 
money and take the property had allowed 
his rights to be entirely extinguished or at 
any rate abandoned those rights. Though 
there is no evidence in this case, one would 
not be surprised ifthe fact should turn out 
to be that after the expiry of 1888, and on 
the strength of the term of 10 years having 
expired tht transferee had held the property 
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under a claim of full and absolute owner-, 
ship. In any caseit is perfectly clear that 
in the year 1910, when he endeavoured to 
sell the property he was unquestionably in 
the position of an ostensible owner author- 
ised to all appearances to effect the trans- 
fer of property because there was Ex. A, and 
he had been in possession for such a long 
time and there was no reasonable room to 
doubt the powers of transferor. It was in 
those circumstances that he came to trans- 
fer the property to the defendants. If so, 
if the plaintiff had by bringing two instru- 
ments into existence and by lying by for 
sucha long time enabled the transferor to . 
represent himself to others as an absolute 
owner ostensibly and put it into the power 
ofthe ostensible owner to take-io other 
people, the doctrine underlying & 41 clearly 
applies, and it must be held that the trans- 
feree-defendants in this case are entitled to 
the protection of that section. In this view, 
therefore, we must hold that whatever the 
tights may have been and may be of the 
plaintiff, the defendants’ title cannot now 
be assailed by him, and the second appeal, 
therefore, fails and must be dismiseed with 
costs. 

Reilly, J.—Like my learned brother I 
am inclined tothe opinion that there are in- 
dications that the transaction of 1878, when 
the plaintiff's father, Venkatarama Iyer, exe- 
cuted Ex. A, and his brother, Krishna Iyer, 
executed Ex. B. wasa mortgage by condi- 
tional sale. But, even assuming that to be 
so, I agree that the sale to defendant 
No. 7 and his brothers by Krishna Iyer in 
1910 under Ex. 2 is protected by s. 41, 
Transfer of Property Act. I think there can 
be no doubt that, when Venkatarama Iyer 
executed Hix. A, which in itself is a plain 
and straightforward sale deed, and,put his 
brother Krishna Iyer, into possession of the 
property and left him there for 32 years 
with the patta,as we are now told, in his 
name, the position was that he made Krishna 
Iyerthe ostensible owner of the property. 
The fact that Venkatarama Iyer had Ex. B 
in his pocket, where no one else was likel 
toknow anything about it unless searc 
had been made in the Registrar's office, does 
notin my opinion make Krishna Iyer any 
the less an ostensible owner within the 
meaning of s. 41, and this ostensible owner 
in 1910 executed a sale-deed in favour of 
defendant No. 7 and his brothers. The 
District Muneif found that defendant No. 7 
and his brothere, by their guardian, pura 
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chased this property for value in good 
faith without notice. Mr. Sitarama Rao, 
contended that that is not enough to pro- 
tect them and that under s. 41 of the Act, 
they must also show that they exercised 
reasonable care to ascertain that Krishna 
Tyer had power to make the transfer. If 
that contention is correct, in my opinion, the 
fact that the guardian of defendant No. 7 
and his brothers took the precaution of ob- 
taining Krishna Iyer's sale-deed, Ex. A 
from him in the circumstances of his long 
continued possession as ostensible owner 
and the patía being in his name is enough 
to show affirmatively that reasonable care 
was exercised. There is noting, as my learn- 
ed brother has pointed out in Ex. A to put 
any ordinary person upon the track of Ex. 
B or any other document of that kind. I 
am unable to accept Mr. Sirarama Rao's 
contention that, assuming Krishna Iyer, 
the ostensible owner, was really a mortgagee 
by conditional sale, then the transfer to 
defendant No.7 and his brothers is only 
protected by s. 41 to the extent of the mort- 
gage right. That contention appearsto me 
to gives 4lof the Act far less than its full 
and proper effect. I agree what this second 
appeal should be dismissed with costs. 
YN. Y, Appeal dismissed, 


CALOUTTA HIGH COURT. 
APPBAL From ORIGINAL Osper No. 123 
or: 1927. 

June 15, 1927. im 
Present:—Mr. Justice Mukerji and 
Mr. Justice Graham. 

VICTOR JUSTIN WALTER —APPBLLANT 
versus : 
MARIE JOSEPHINE WALTER— 
RESPONDENT. 

Guardians and Warda Act (VIII of 1890), aa, 1? 
U) (3), 22 (D—European British subjects --Farents’ 
right to guardianship—Power of Court to uppowit 
third person as guardian —A ppointment of guardian 
—W.lfare of minor—Power of Court to appoint 
guardian for minor without property—Power of 
Court to order maintenance to such minor—Liability 
of father to maintain child, limits of—Removal of 
minor from jurisdiction of Court, when perms- 
sible, 

As between parents who are European British 
subjects adversely claiming the guardianship of the 
person of a minor child neither purent is entitled 
to it as a right, but other things being equal, if 
fhe minor is a male of tender years, or a emple, 
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the minor should be given to the mother, and if 
the minor is a male of an age to require education 
and preparation for labour and business, then to 
the father. [p. 546, col. 1.] 

The first and paramount matter for the considora- 
tion of the Court is the welfare of the child, which 
is not to be measured by money only or by physical 
comfort only, but isto be taken inits widest sense. 
The moral and religious welfare of the child must be 
considered, as well as its physical well-bein , nor 
are the ties of affection to be disregarded Hough 
they are not conclusive. [ibid.] 

In considering the matter from the point of view 
of the welfare of the minor, as the Oourt must do 
under general principles, as also in view of the ex- 
press provisions of s3. 17, cl, (1) of the Guardians and 
Wards Act read with the other clauses of the sec- 
tion, the Court may with advantage look to the 
circumstances which may possibly stand in the way 
of the child being properly looked after. [:bid.] 

The Oourt can exercise its jurisdiction to appoint 
a guardian ofthe person ofthe minor even ifho ig 
possessed of no property. [p. 546, col. 2.] 

In re McGrath (4) and In ve Jagannath Ramji (5), 
referred to. 

The Code of Oriminal Procedure provides & mode 
of compelling a father to maintain his infant 
children, but under that Act he cannot be compelled 
to educate them or even to support them according 
to his own position. [p. 547, col. 1. | 

The power of allotting maintenance to minors such 
as is exercised by the Court of Chancery in England 
is exercised upon certain well-settled rules, and an 
order cannot be made unless the minor possesses a 
clear fund or income applicable to the purpose. The 
broad proposition that under general Principles the 
father of a child 1s bound to provide for its main- 
tenance has hardly any foundation [ibid] 

Ghana Kanta Mahanta y. Gerela (7), dissented 


from. 
Under the Law in England upon which s. 31 of 
8 Act is based where the 
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the Quardians and Wa 
ersons ofinfants are, by due and proper course of 
nen brought before the Court, it will take special 
care that they*remain within its jurisdiction, and 
obey its directions therein, and will notin genera 

whether they be actual wardg or not, be beate 
io be taken or to go out. While, therefore, leave for 
permanent residence outside tho jurisdiction of tha 
Court may bo granted for good and sufficient 
grounds and under sufficient safeguards, leave for 
the permanent residence of the child abroad and 
out of the Court's jurisdiction is not permitted 
except where il is manifestly advantageous to the 
child as regards health and the like. [p 547, col, 


2: 

S iithough in general, parents are entrusted with the 
custody and cducation of their children, yet this 15 
douc upon the natural presumption ‘that the 
children will be proporly taken care of, aud will be 
brought. up with a due education in literature 
and morals and religion and that they will be 
treated with kindness and affection. But whenever 
the presumption is removed, the Court will "inter- 
fere and deprive the parents of their custody of 
their children and appoint a suitable person to act 
as guardian and take care of them and to superintend 
their education. [p 548, col.1.] 


Appeal against an order of the Additions 
al District Judge, Alipore, dated the 
17th January, 1927, 
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Mr, N. Barwell (with him Babu Sud- 
` hansu Sekhar Kar), for the Appellant. 

Mr. J. W. Chippendale (with him Babu 
Hari Prasanno Mukerjee), for the Respond- 
ent. 

JUDGMENT. 

Mukerji, J.—The appellant Victor 
Justin Walter is the husband of the res 
pondent No. 1, Marie Josephine Walter, 
They are European British subjects within 
the meaning of the Guardians and Wards 
Act (VIII of 1890) and are Roman Catholics 
by religion. They were married in 1921 
and the child, Laon Walter, born on the 
27th September, 1923, is theonly iseue of 
that marriage. 

On the l6:h. June, 1926, the respondent 
No. 1 applied to beappointed guardian of 
the person of the child under circum- 
stances which have been set out in detailin 
theorder from which this appeal has been 
preferred. This application was opposed 
by the appellant. The Second Additional 
District Judge, by an order dated the 17th 


January, 1927, allowed the application of, 


the respondent No. 1 with costs and also 
made an order on the appellant to pay 
a sum of Rs. 10Ja month to the respond- 
ent No. 1 for the maintenance of the child, 
Hence this appeal. 

The marriage, itseems, has not been 
quite ahappy one. The appellant is a 
purser in the employ of the British India 
Steam Navigation Oompany drawing a pay 
of Rs. 250 or so. His duties ,keep him 
away from his home for nearly nine months 
in the year, if not more, and he can only 
be at home for afew days at the end of 
every two months orso, The respondent 
No. 1 suffers badly from severe filarial 
troubles: and, as far as we can gather, 
is & young woman somewhat sick of her 
environments, with a feeling of deep- 
rooted disgust for what she considers to be 
neglect on the part of her husband ; and a 
vein of utter dissatisfaction runs through 
all her utterances, which sometimes border 
on hysterics, Fora few months after the 
marriage, she was left by the appellant 
with his sister with whom she could not 
agree'and thereafter she returned to her 
mother, Mrs, Bridget Katherin Antonio, to 
Lucknow, where the latter lived at the 
time. The mother isa trained nurse, and 
her husband is fairly well-off and in service. 
When the respondent No. 1 thus went to 
Lucknow, the appellant issued an advertis- 
ment in the Statesman that she had left bis 
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protection. About the end of 1922, a re- 
conciliation was brought about by the 
Parish priest. The respondent No. 1 re- 
mained in Oalcutta or at Luckaow from 
time to time. The child was born in 
Calcutta and, when it was about five weeks 
old, she again went to Lucknow to her 
mother, as the child was ill. “When the 
child was about eighteen months old she 
came down to Calcutta with the child and 
Mrs, Antonio at the appellant’s request. 
This wasin February, 1925, A temporary 
lull was sought to be brought about by an 
agreement (Ex. D) which she executed or 
was made to execute. The two essential 
conditions in this agreement were that 
she was tolook after the home and the 
child fora round sum of Re. 170 a month 
and that if she again left her husband she 
was to leave the child with the husband's 
sister-in-law and waive all claims for 
maintenance and support. We do notthink - 
much of this agreement and shall notrefer 
to it again beyond stating that, apartfrom 
the circumstances under which it wag ex- 
ecuted and which would make us hesitate to 
act on it, ibis somewhat like an agreement 
by a father to give up entirely the custody 
and control of his child to the mother and 
is, therefore, opposed to public policy: 
Hope v. Hope (1), St. John v. St. John (2). 
À house, 16 Orooked Lane, was taken on 
rent, and this was shared by the appel- 
lant and his wife and child, and by the 
appellant’s brother and sister-in-law. On 
the lst June, 1925, the wife was obliged to 
go to the Medical College Hospital on ac- 
count of filarial troubles. She returned 
home on the 16th June, but found that the | 
child had disappeared. The appellant had 
in the meantime put it into St, Vincent's 
Home at Kidderpore. He tried to make 
her believe that it had been sent to Ran- 
goon ashe apprehended that if she knew 
that it had been put into the Home, 
she would go and worry the nuns there. 
He tried to send her again to the Hospital, 
but either she was refused admission 
or she refused to be admitted and re: 
mained at16, Crooked Lane. At the end 
of the year Mrs. Antonio was able to dig- 
cover where the child was. Owing to the 
strict injunctiuns of the appellant, the 
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respondent No. L waa allowed to see the 
child at the Home only once in January, 
and again in May, 1976. Thereafter, the 
present proceedings were commenced, on 
the application of the respondent No. 1, 
fled on the 16th June, 1926, Since the 
order ofthe learned Judge passed on the 
17th January, 1927, the child was taken 
from the Home to Lucknow. The mother 
and the child lived with Mrs. Antonio at 
Lucknow for some time. Since some date 
in April, they were putting up at Nainital. 
The appellant, the respondent No. 1, the 
child aad Mrs. Antonio were present in 
Oourt when this appeal was heard. Dur- 
ing the hearing of the appeal an endeavour 
was made to arrive at asatisfactory arran ge- 
ment with the mutual consent of the par- 
ties. It was all but concluded when it fail- 
ed. We are nevertheless thankfulto Mr. 
Barwell and Mr, Ohippendale for the 
generous assistance we received from them 
in this respect, 

One of the complaints made by the ap- 
pellant against the order passed by the 
Judge is that the:case was heard in his 
absence, no proper orders having been pass- 
ed on the application for ad journment, that 
was filed by him, asking the Oourt to fix 
& date on which he would bein a poaition 
to attend. The order fixing the date of 
hearing on receipt of this application does 
not appear to have taken due note of the 
appellant's difficulties, but as no further 
representation was made to the Judge 
when the case was taken up for hearing, 
we are not inclined to hold that the ap- 
pellant really desired to be present. On 
the merits the validity of the order has 
been assailed or sought to be supported 
by the parties before us, muoh on the 
same lines on which the proceedings were 
fought out in the Court below. The ap- 
pellant has sought to make out that the 
respondent No. 1, by reason of her lack of 
education, and her temperament, mental 
faculties and conduct, is unfit to look 
after the child, that she has on occasions 
showed symptoms of insanity, more par- 
ticularly in threatening to destroy her own 
"ife and. that of the child, also that she is 
“406 likely to be helped by her parents 
ho are dissatisfied with her and that her 
mother had already expressed much dis- 
atisfaction on more occasions than one, 

n his own behalf, he saya he has done 
othing which can justify the removal of 
fhe child to the custody of somebody else, 
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that he has provided his wife with Rs. 170 
out of his pay of Rs. 250 and that it is 
beyond his means to do &nything more, 
and that he removed the child to St. 
Vincent's Home at Kidderpore with the 
very best of motives. The respondent 
No. 1, on the other hand, charges the ap- 
pellant with callousness and neglect, nay 
even cruelty and ill-treatment, in respect 
of herself, and also drunkenness and in- 
capacity to take care of himself and far 
greater incapacity to look after the child. 
We have heard all that has been argued at 
the Bar on their respective cases thus pre- 
sented by the parties and we have taken 
into consideration all the materials that are 
on the record as bearing on these matters. 
It will serve no useful purpose discuss- 
ing these materials. It is sufficient to 
say that the charges levelled against the 
respondent No. 1 are baseless and the 
explanation that has been offered on her 
behalf as to her conduct or utterances 
fits in with the probabilities and we 
agree generally in the estimate that the 
learned Judge has formed of her, With 
regard to the opinion that the learned 
Judge appears to have formed of the 
appellant himself as regards his character 
and the sufficiency of his resources, we 
may say we are not quite in agreement 
with him. The learned Judge on this 
question observes thus in his juta meni, 
“Objector (meaning the appellant) is a 
parser on bogrd a steamer living free and 
practically free of cost and even if his 
income be limited to his pay it cannot 
be denied that under the circumstances 
he took a considerable share of it for 
himself. His wife had to pay rent, servant 
and maintenance for two or roughly double 
what her husband kept back for his 
luxuries. From the evidence of his own 
witnesses it is clear that he always had 
money for drink and this probably accounts 
for his neglect to provide his wife with 
proper medical attention.” We do not 
think that the evidence quite supports 
this conclusion and this appraisement of 
the appellant's conduct, in our opinion, ig 
somewhat harsh. There is very little “to 
suggest that the appellant is given to 
luxuries and the evidence that he is a 
habitual drunkard is not very convincing, 
Beariug the conclusions of the learned 
Judge in mind and also the dissent we 
have expressed above, it has to ba con- 
sidered whether the appointment of the 
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respondent No. 1 as guardian of the child 
is one that should be disturbed. 

The parties are European British sub- 
jecta within the meaning of the Act, Olause 
(4) of s. 17 of the Act provides that as bet- 
ween parents who are European British 
subjects adversely claiming the guardran- 
ship of the person neither parent is en- 
titled to it as a right, but other things 
“being equal, if the minor is a male of 
tender years, or a female the minor should 
be given to the mother, and if the minor 
is a male of an age to require education 
and preparation for labour and business, 
then to the father. According to this 
principle, if other things were equal, the 
child in the present case should be given 
to the mother. But are other things 
equal? In considering the matter from 
the point of view of the welfare of the 
minor, as we must under general prin- 
ciples, as also in view of the express 
provisions of s 17, cl. (D, read with the 
oiher clauses of the section, we may with 
advantage look to the circumstances which 
may possibly stand in the way of the 
child being properly looked after. The 
fret and paramount matter for the con- 
sideration of the Court is the welfare of 
the child, which is not to be measured 
by money only or by physical comfort 
only, but is to be taken in its widest 
sense, The moral and religious welfare 
of the child must be considered, as well 
as its physical well-being, nor arethe ties 
of affection to be disregarded, though they 
are not conolusjve (Eversley on Domestic 
Relations, 4th Edition, at page 038). Bo 
far as the respondent No. 1 is concerned 
we cannot help thinking that the learned 
Judge ignored the disadvantages that she 
will experience in discharging her duties 
as guardian and has over estimated her 

ualifications by putting to her credit the 
fines of Mra. Antonio to look after her 
and her child. He says that Mrs. Antonio 
ia a fit and proper person for mother and 
child tolive with. Ooupled withthe con- 
dition that the respondent No. 1 with 
her child will be able to live with Mrs, 
Antonio, she, in the opinion of the learn- 
ed Judge, is a proper guardian, In this 
wiew we entirely agree. Mra, Antonio, 
as far a8 can be made out, did not approve 
of the marriage and she was for some 
time very cross with her daughter ‘for 
having contracted this marriage against 
per wishes, But there ie no question that 
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she has centered all her affections on thô 
child since it was born and it is apparen 
that she will take every care of her. 
Other matters, however, have to be con- 
sidered and they will be referred to pre- 
sently. 

The respondent No.1 has no home or 
means of her own, and the child has no 
property. The Judge has made an order 
on the appellant to pay Rs. 100 monthly 
to her for the maintenance of the child. 
This order is sought to be supported by 
reference to s. 22, ol, (1) of the Act, but 
it is plain that that clause is of no 
assistance; it provides for an allowance 
for the guardian for his care and pains 
in the execution of his duty. Under Act 
XL of 1858, a guardian of the person could 
only be appointed in the case of a certi- 
ficate to manage the minor's property 
being granted (see ss. 7 and 11 of that 
Act and also Act XX of 1864). The older 
English cases show that the Oourt of 
Ohancery could not exercise its jurisdic- 
tion except where the minor had pro- 
perty, but latterly the case has been differ- 
ent: Barnardo v. M'Hugh (3) and In re 
McGrath (4) The same power is exer- 
cisable by the High Courte: In re Jagan- 
nath Ramji (5) Act VIII of 1890 is clear 
and shows that the Oourt can exercise its 
jurisdiction to appoint a guardian of the 
person of the minor even if he is pos- 
sessed of no property. It ia the duty of 
the father to maintain and educate his 
children who are incapable of supporting 
themselves and although the law has 
always recognised ‘this duty, the Civil 
Courts have no direct means of enforcing 
this obligation so as to compel him to 
maintain them out of property in which 
they have no interest. Lord Eldon, L. 
©., in Wellesley v. Duke of Beaufort (6) 
remarked: “You may go to the Court 
of King's Bench for a habeas corpus to 
restore the child to its father; but when 
you have restored the child to the father, 
can you go to the Court of King's Benc: 


-to compel that father to subscribe eve 


to the amount of five shillings a year fo 
the maintenance of that child? A Magis 


(B) (1801) A. O. 388; 61 L. J. Q. B. 721; 65 L. T. 493; 
NE (B5 J. P. 628. E Toe 
) (1893) 1 Oh. 143; 63 L. J. Oh. 208; 2 R, 137; 
T. 636; 41 W. R. 97. : PCS 
B 19 B. 9^; 10 Ind. Dec. (x. 8) 64. 
6) (1827) 3 Russ, 1 at p. 22; 88 H, E, 828; 5L, J. Oh, 
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rate may compel a trifling allowance, but 
I do not believe that there was ever a 
mandamus from the Court of King's Bench 
upon sucha subject. Wherever the power of 
the law rests with respect to the protec- 
tion of children, it is clear that it ought 
to exist somewhere: if it be not in this 
Court where does it exist?............... The 
Courts of Law can enforce the rights 
of the father, but they are not equal 
to the office of enforcing the duties of 
the father. Those duties have been ac- 
knowledged in this His Majesty's Court for 
centuries past." There can be no doubt 
as to the full jurisdiction of the Court in 
all questions relating to maintenance; it is 
a jurisdiction that can only be exercised 
where there is some property belonging 
to the infant, (Simpson on Infants 
Fourth Edition, page 189; Macpherson, 
on Iafants, page 24). Lord Eldon in 
Wallesley v. Duke of Beaufort (6) re- 
markel: "It is not, however, from any 
want of jurisdiction that it does not act, 
but from a want of means to exercise 
its jurisdiction; because the Court cannot 
take on itself the maintenance of all 
the children in the Kingdom. It can 
exercise this jurisdiction usefully and prac- 
tically,tonly where it has the means of doing 
so; that is to say, by its having the 
means of applying property for the use 
and maintenance of the infants.” The Act 
is silent in this respect. The Oode of 
Criminal Procedure provides a mode of 
compelling & father to maintain his infant 
children, but under that Act he cannot be 
compelled to educate them or even to 
support them according to his own posi- 
tion. It is true that where there is no 
specific provision inthe Statute the Oourt 
has to act in accordance with the principles 
of justice, equity and good conscience, and 
the rales of the Court of Chancery in 
England may form a safe and useful 
guide; but the power of allotting main- 
tenance to minors such as is exercised by 
the Court of Ohancery in England is 
exercised upon certain well settled rules, 
and an order cannot be made unless the 
minor possesses a clear fand or income 
applicable to the purpose; the minor must 
have & vested interest in the fund (see 
Trevelyon on Minors, 5th E dition, paga 210), 
Tae broad proposition that under general 
principles the father of a child is bound 
to provide for its maintenance such as 
«as Wuggested in the casa of Ghana 
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Kanta Mohanta v. Gerela (7) has hardly any 
foundation. 

The respondent No. 1 has no house of 
her own and the place where she is ex- 
pected to take the minor to is Lucknow 
or some other place where Mrs. Antonio 
may be putting up. Mrs. Antonio's evi- 
dence, upon which the learned Judge has 
relied, is that she ia willing to have the 
respondent No. 1 and the child and 
look after them. The learned Judge says: 
“If this were not so it does not appear to 
be likely that she would have spent a year 
in Calcutta with her daughter trying to 
get the custody of the child.” So far so it 
is all right, but is this not a precarious 
assurance? Oomplaint has been made 
before us that the child has been removed 
from the limits of the Oourt’s jurisdiction 
without its leave and reference has been 
made tos. 31 of the Act. It may be said 
in answer, and has been so said, that 
though there is no express leave, the 
learned Judge was perfectly aware of the 
fact that in all probability the child will 
be taken tothe placa where Mrs. Antonio 
might be living, and that was what was 
intended by the order of the learned Judge, 
The section is based upon the English Law, 
Under the Law in England where the 
persons of infante are, by dueand proper 
course of law, brought before the Court, 
it wil take special care that they remain 
within its jurisdiction, and obey its direc- 
tions therein, and will not in general, 
whether thef be actual wards or not, be 
permitted to be taken or to go out. Under 
sp3cial circumstances,* the  Oourt hag 
permitted infants to go out of the jurisdic- 
tion forthe purpose of temporary oreven 
permanent residence there, or when already 
&broad,to remain there under restrictions 
whereby their property and their educa+ 
tion and marriage will remain within ita 
control, and this must be on the ground 
of advantage to the infants (Daniell'a 
Ohancery Practice, 8th Edition, page 982), 
While, therefore, leave for permanent res 
sidence outside the jurisdiction of the 
Court may be granted for good and suffici- 
ent grounds and under sufficient safegwards, 
leave for the permanent residence of the 
child abroad and out ofthe Court's juris- 
diction is not permitted except where it is 
manifestly advantageous to the child ag 
regards health and the like. (Everaely om 
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Domestic Relations, 4th Edition, page 639) 
It may be doubted whether the present case 
fulfils these requirements, as it is merely 
because Mr. Antoniois willing to let the 
respondent No l and the child to remain 
with them that the order should be taken 
to have been made, if it can be said to 
have been made at all. The respondent 
No.1 herself is in indifferent health and 
it may be necessary for her to go to other 
plazes or to hospital. How then should she 
be able to look after the child ? 

If for the above reasons the respondent 
No,1 be not considered a suitable per- 
son to act a guardian of the person of 
the child, the appellant may say that he 
should . be declared guardian in view of the 
provisions ofs. 17,cl. (4) of the Act. Story 
in his Equity Jurisprudence, 14th Edi- 
tion, s. 1757, says :—‘‘Although in general 
parents are entrusted with the custody and 
education of their children, yet this is 
done upon the natural presumption that 
the children will be properly taken care of, 
and will be brought up with a due educa- 
tion in literature and morals and religion 
and that they will be treated with kindness 
and affection. Dut whenever the presump- 
tion is removed, whenever (for example) it 
is found that a father is guilty of gross 
ill-treatment or cruelty towards his infant 
children; or that he is in constant habit 
of drunkenness and blasphemy or low and 
gross debauchery; or that he professes 
atheistic or irreligious principles; or that 
his domestic associations are such as tend 
to the corruption and contamination of 
his children; or thaé he otherwise acts ina 
manner injurious to the morals or interests 
of his children; in every such case the 
Court of Chancery will interfere and 
deprive him of the custody of his children, 
and appoint a suitable person to act as 
guardian and take care of them aud to 
superintend their education." The appel- 
lant may not have lost his right, but the 
fact that he remains away from home for 
nine months in the year or more and will 
be able to look after the child personally 
for a few days only at the end of every 
two or three months cannot be lost sight 
of in considering the question of the child's 
welfare, The fact that he sent the child 
to the Home makes him stand  self-con- 
demned in this respect. The Home is an 
excellent inatitution but the care of the 
nuns is a poor substitute for parental 
affection, 
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From what has been stated above it will 
appear that, in our opinion, neither the 
father nor the mother, by himself or her- 
self, is, in view of the circumstances to 
which we have referred, fit to be entrust- 
ed with the guardianship of the child and 
that a decidedly better arrangement will 
be to appoint the grandmother as its 
guardian should she consent to be appointed 
as such in view of those circumstances. 
We shall certainly have to pass such final 
orders as we consider suitable and proper 
in the circumstances, but before we pro- 
ceed to do so we hope the parties interest- 
ed in the welfare ofthe child will enable 
us to make the very best arrangement thát 
we can think of. We accordingly defer 
passing final orders till the 13th June, 
1927. In the meattime we give Mr, and 
Mrs. Walter another cbance to make an 
application to be appointed joint guardians 
of their child onsuch terme, if any, as 
they may be able to arrange between 
them amicably. We also give leave to 
Mrs. Antonio to make an application, if she 
so desires, for her own appointment as 
such guardian, on the understanding that 
any allowance for the maintenance, etc., 
of the child, cannot be made in these 
proceedings, and that for that purpose 
she or Mrs. Walter have to took to such 
other remed; or remedies as may be 
available tothem under the law. 

Any such application, as aforesaid, will 
have to be filed by Wednesday next, 
Final orders in the case will be passed on 
the 13th June, 1927, when the parties, as 
well as the child, are expected to be pre- 
sent before us. 

Graham, J.—I agree with theorder that 
my learned brother proposes to make in this 
case. On the materials which have been 
placed befor us I think itis clear that 
neither the appellant, the father of the 
minor, nor the respondent, the minor's 
mother, is a fit person to be appointed 
guardian of the minor, So far as the 
father is concerned nothing has, in my 
opinion, been satisfactorily proved which 
would in any way unfit him to be 
appointed the guardian of his son. No 
substantive application has, however, been 
filed by the father to be appointed guard- 
ian. As a matter of fact he could not in 
any ease be appointed ag guardian inas- 
much as he goesto sea and is absent from 
Calcutta for long periods and only occa- 
sionally comes into port, He could nok 
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thérefore, in the circumstances -properl 
look after the minor. In the fas of the 
mother the reasons why she is ineligible as 
guardian are quite different. The evidence 
Bhows thatshe is unbalanced, hysterical 
and wholly incompetent, and, therefore, the 
welfare ofthe minor would certainly not 
be secured by entrusting him to her 
charge. Noone else has come forward to 
apply to be appointed as guardian although 
notices were issued. In the circumstances 
it is difficult to know what order the Court 
should make, The only course seems to 
be, as proposed by my learned brother, 
to allow the parties an opportunity either 
to submit a joint application for guardian- 
Bhip, or for the grandmother of the 
minor, Mra, Antonio, to make such an ap- 
plication, 

In pursuance of the order dated the 2nd 

J une, 1927, an application was filed, and 
their Lordships delivered the following 

JUDGMENT. l 

Mukerji, J.—In pursuance of our order 
ofthe 2ad June, 1927, an application has 
been filed for the guardianship of the 
child's person by Mre. Bridget Katherin 
Antonio. There has been no joint applica- 
tion for such guardianship filed by Mrs. and 
Mr. Walter out Mr. Walter alone has filed 
an application for himself. He has also 
filed an affidavit objecting to the appoint- 

ment of Mrs. Antonio. Í 

We expected that good sense would 
prevail with the parties and the matter 
would be allowed to end in this Court for 
the benefit of all concerned, but evidently 
the parties are inclined to take a different 
view. Under the circumstances, we proceed 
to pass suitable orders. 

_ In view of the remarks made by us in our 
judgments, dated the 2nd June, 1927, the 
appeal must be allowed and the order pas- 
sed by the Court below must be set aside, 
but there will be no order as tocosts. For 
the reasons we have given in these judg- 
ments, we do not consider that the ap- 
pointment of Mr. Walter will be for tha 
welfare of the child and we, accordingly, 
reject his application filed before us since 
then and disallow the prayer contained 
therein. We send down the petition of 
Mrs. B. Antonio filed before us as aforesaid 
tothe trial Court so that it may be registered 
as an application for her own appointment 
as such guardian. Mrs. B. Antonio was 
putting up at Nainital and she had to come 
down with the child for the purposes of 
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these proceedings. It is, therefore, ex- 
tremely important that the proceedings 
should be terminated as quickly as possible. 
As the learned Vakil for Mrs. Walter does 
not object to and on the contrary supports 
Mr. B. Antonio’s application, it will be 
enough for the Court below to give notice 
of the proceedings to Mr. Walter alone. 


The material question for the considera- : 


tion of the Court below will be the truth 
or otherwise of the allegations of Mr. 
Walter in the affidavit that he has filed in 
this Court in opposition to Mrs. Antonio's ap- 
pointment. The Court below will proceed 
to pass final orders on the application as 
soon as this investigation is finished. 

As regards interim custody we direct that 
Mrs. B, Antonio do continue to be in 
eustody of thechild until final orders are 
passed on her application. She will be at 
liberty to keep the child anywhere she 
likes,the parents, of course, having liberty 
to see the child at such place where it may 
be kept. She will be at liberty to take the 
child to Nainital or any other place that 
she may desire, during this period, and 
unless the Court below makes a specific 
order to the contrary it will not be necessary 
for her to produce the child before that 
Court during the continuance of the 


„proceedings. 


The records, together with the petition 
of Mrs. B, Antonio and the affidavit of 
Walter, will be sent down to the 
Court below «(copies thereof being kept 
with the High Court file of this appeal) as 
early as possible. > 

Graham, J.—1 agree. 

A. N. A. Appeal allowed. 

LAHORE HIGA COURT. 
First OiviL Apesau No. 925 of 1924. 
February 29, 1928. 

Present :—Mr. Justice Harrison and 
Mr. Justice Zafar Ali, 

JOHN VECTIS OAREW WYLLIE— 
PLAINTIFF—A PPRLLANT 

. vereus . 
BEORETARY or STATE ror INDIA IN 
OOU NOIL —DirBNb0ANT— RESPONDENT, 

Torts—Public nuisance—Gate out of repair—Injury 
to bystander—Right to damages—lixpenses of journey 
pe England to consult specialist, whether recover- 
able. ~ 

Facing the gate ofa bandstand in a public garden 
there were two wings of an old gate, which had 
fallen into disrepair and hung by the upper hinges 
alone. The plaintiff, a boy of eight years, who was 
playing in the garden touched the old gate ‘and one 
wing of it fell and broke his leg. His leg was set 
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right immediately by a doctor, but at a later stage 
trookedness developed, the boy was taken to England 
and his leg was re-broken and re-set by an eminent 
specialist. In a suit for damages: 

Held, (1) that the gate in the condition in which 
it was at the time, wasa public nuisance and the 
defendant who was respon sible for keeping it in such 
condition was liable for damages ; |p. 550, col. 2.] 

(2) that the plaintiff was not entitled to charge the 
defendant with the expense of the journey to England 
to consult a specialist, in the absence of evidence to 
show that the trouble could not have been put right 
in India. [p. 551, col. 1.] 


First appeal from a decree of the First 
Olass Sub-Judge, Lahore, dated the llth 
March, 1924. 

Mr. O'Conor and Obedullah, for the Ap- 
pellant. 

Messrs. Carden Noad and Jagan Nath 
Bhandari, for the Respondent. 


JUDGMENT.—The plaintiff in this 
case is Master John Wyllie and the suit is 
one for damages assessed at Ra. 5,050 and 
claimed on account of the injury caused 
to him by the falling of a gate in the 
Lawrence Gardens, Lahore, which fractur- 
ed his leg. At the time the accident 
occurred he was nearly eight years of age. 
The leg was set by Major Bott immediately 
after the accident. He, the plaintiff, went 
home to England in the following February, 
was admitted to 8t. Thomas Hospital on 
18th April, 1922, and was operated on by Sir 
Percy Sargent who re-broke and re-set the 
leg. The suit has been dismissed on the 
finding that although the gate which fell 
on the boy's leg had been in need of repairs 
and the defendant's servants had been 
negligent, yet thgre was such contributory 
negligence on the part of the plaintiff as 
to defeat his claim to damages. On appeal 
it is urged by Mr. O'Oonor that it is not 
as mucha question of negligence as of the 
gate in’ question having been a public 
nuisance, that the plaintiff merely touched 
it and it fell and broke his leg, that the 

Jace where this occurred, namely, the 
bandstand in front of the Lawrence Hall, 
isa place which for many years has been 
frequented by children and treated as a 
playground and that he has proved the 
items which constitute his claim for 
damages, 

The admitted facts are that thereisa 
railing surrounding the circular platform 
on which the band plays in the Lawrence 
Gardens, Lahore. To this there is a gate 
which is always kept open. Facing that 
gate there are the two wings of anold gate, 
which has fallen into disrepair, and since 
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the accident these are kept’ together 
with a pieceof wire. The lower hinges 
admittedly had ceased to exist and the gates 
hung by the upper hinges only. The 
plaintiff boy was praying inside the band- 
stand, There were other children out- 
side, There was 8 little girl playing 
with him, as hesays himself, and one wing 
of the gate fell and broke his leg. 

The story put forward by the defendant 
is that the gate could only have been mov- 
ed by the use of considerable force, that 
several boys were playing there, that 
the plaintiff was sitting astride the gate and 
this must have brought it down. On the 
one side we have the evidence of the boy 
himself and Miss North, a nurse who was 
sitting near the bandstand, on the other, 
the evidence of Ghulam Kadir as to what 
actually happened, and the evidence of 
Mr. Hardie as to the condition of the gate. 
The trial Court has accepted the statement. 
of this man Ghulam Kadir as to what he 
saw when he passed the bandstand and 
what he heard of the accident, which took 
place forty feet behind him, as against 
the statements of the boy himself and of 
Miss North. It is true that there i8 & 
contradiction between Miss North's state- 
ment and the boy's which admits of an 
obvious explanation, but thereis no reason 
in our opinion, for discrediting it an 
accepting the evidence of Ghulam Kadir, 
as the trial Court has done. We find that 
the story told by the plaintiff is true, that 
hecame inside the bandatand through the 
usual open g&te, touched this old broken 
down gate and one wing of it fell and br. ke 
his leg. We find that he did not eit 
astride it and that he and others did not 
pull it down. We have studied the 
authorities relied on by both sides and are 
of opinion that this gate, in the conditicn 
in which it was at the time, was a public 
nuisance. The facts are practically iden- 
tical with those of Harrold v. Watney (1) 
and as there laid down the gate wasa 
nuisance and the cause of the injuries to 
the plaintiff. This bandstand and the 
ground round it forms playground in the 
public gardens used by children when not 
occupied by the band. The gate wasina 
dangerous state and we are of opinion that 
the official in-charge should have known 
the fact and, therefore, the defendant is 
liable. 


(D TEN Q. B. 320; 67 L. J. Q. B 771; 78L, T, 
788; 14 T. 
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The question of the measure of the 
amages is far from easy. In the plaint 
Rs, 2,000 have been claimed on account of 
travelling expenses, whereas in her state- 
ment Mrs, Wyllie puts the figure as 
Rs 3,000. The child'sleg wasat once set 
by Major Bott and either soon after or ata 
later stage crookedness developed as por- 
tion ofthe smallerbone did not join correct- 
ly, and although thechildcould runabout, 
the foot was not straight. Major Bott saw 
him last at the beginning of January and 
ho was taken to England on 27th February 
or some twò months afterwards. It would 
appear that atthe time the seriousness of 
the state of things was not realised for he 
was not taken to Major Bott within a month 
and a half of going to England, and 
allowing some 24 days for the jour- 
ney he must have arrived in England 
about the 23rd March but he was not taken 
to St. Thomas Hospital until the 18th April. 
This does not agree with the statement 
that immediately on arrival in England he 
was taken to the Hospital. This boy being 
destined for the Navy, it appears that he 
must have been taken home anyhow at 
about the time when he did go, that is to 
say when about eight years of age. Not 
only is there a discrepancy between the 
figures and dates but throughout the charge 
has been for going Home and not for Mrs. 
Wyllie's return journey which is now 
included in the claim by Oounsel. The 
further question arises of whether any 
parent in the circumstances is entitled to 
charge the party responsible with the 
expense of a journey to London to consult 
an eminent specialist, and if, the most 
eminent specialist on the particular trouble 
bein America or Madagascar, would the 
injured party be entitled to charge the 
expense of going to either place. We 
think not, unless and until it is positively 
shown that the trouble could not have been 
put right in India. We have been struck 
by the absence of important particulars 
and important evidence on both sides and 
we find it impossible to supply the gaps. 
We have held that the statements of Mias 
North and the plaintiff are sufficient to 
establish what actually happened, but we 
have ignored that portion of the evidence 
of Miss North which consists of a wholly 
inadmissible written statement put in by 
her, The claim in the plaint is divided as 
follows : 
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Medical charges and 

Doctor's fees. Rs, 278-30 
Hospital charges Rs. 1080-0 
Travelling expenses and 

other charges Ra, 2,00000 
Damages Rs. 2,665-3-0 
Out of the first item, Rs. 200 the 


fees of Major Bott, have admittedly not 
been paid, though six years have elaps- 
ed, If weallow the other small charges 
for Hospital, K Rays, etc. they amount 
to Rs. 247. The general damages of 
Rs. 2,665 for a badly fractured leg are not 
by any means excessive and there can 
be no doubt that other expenses were 
incurred although the Surgeon of St, 
Thomas’ Hospital gave his services free. 

We, therefore, allow Rs. 3,500 damages 
to the plaintiff and accept the appeal 
to the extent of giving a decree for this 
amount with proportionate costs throughs 
out. 

A. NL å, A pp2al partly accepted. 
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MADRAS HIGH COURT. 

Oivit Revision Petition No 895 or 1920. 

December 19, 1927. 
Present: —Mr Justiee Ramesam. 
PERIYAYA AMBALAM— PETITIONER 
: versus 
ARULAPPAN AND oTHERS— 
RBsPONDHNT3 

Civil Procedure Code (Act V of 1908), s. 47—" Ques- 
tions relating to execution discharge or satisfaction of 
decree" —Thard party purchaser in execution of money- 
decree against members of joint family—A pplication 
for delivery—Objection by purchaser from some 
members of joint family, whether comes under 
8. 47. 

Where in execution of a money-decree against the 
members of a joint family, certain properties 
belonging to the family were brought to sale and 
purchased bya stranger and the purchaser applied 
Within three years after the sale for delivery and was 
opposed by & purchaser from one of the membera 
of the joint family: | ^ 

Held, that the question did nof relate to the execu- 
4ion, discharge or satisfaction of the decree and did 
not arise between parties to the suit. [p 553, cole 1.) 

Veyindramuthu Pillai v Maya Nadan (1) and 
Jainulabdin Sahib v. Krishna Chettiar (3), con- 
sidered. 

Petition, unders. 115 of Act V of 1908 
ands. 107 of the (tovernment of India Act, 
to revise an order of the Oourt of the 
District Munsif, Sivaganga, dated the 22nd 
March, 1926, and passed in E, A. No. 604 
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of 1925, in El, P. No. 664 of 1921,in O. 8. 
No. 94 of 1916 on the fileof the Court of 
the Additional District Munsif, Sivaganga. 
Messrs, T: R. Ramachandra Ayyar and S. 
R. Dikshit, for the Petitioner. . 
Mr, K. Rajah Ayyar and V. Ramaswamt 
Ayyar, for the Respondents, 
JUDGMENT.—4A preliminary objec- 
tion has been taken that an appeal lies 
under s. 47 of the Code of Civil Pro. 
cedure and, therefore, this revision peti- 
tiondoes not lie. Mr. Ramaswami Ayyar who 
appears for the respondents relies in sap- 
port ofthe preliminary objection, on the 
Full Bench decision in Veyindramuthu 
Pillai v. Maya Nadan (1). The principles 
laid dawn by the Full Bench were after- 
wards applied by the referring Bench to 
which the case came back, Veyindramuthu 
Pillai v. Maya Nadan (2). These two cases 
were also applied by Krishnan, J, in 
Jainulabdin Sahib v. Krishna Chettiar (3). 
Inthe Full Bench case certain abstract 
questions were referred to the Fall Bench. 
While answering those questions the 
Officiating Obief Justice observed that, 
if there is any question relating to the 
execution, discharge or satisfaction of the 
decree, the auction-purchaser is bound to 
have it settled under s. 47, even though he 
cannot be regardedas a legal represent- 
ative of the decree-holder or judgment- 
debtor. Itis true that in the decision in 
Prosunno Kumar Sanyal v. Kali Das 
Sanyal (4) the Privy Council laid down 
that if there is a question relating to the 
execution, discharge or satisfaction of the 
decree arising between the decree-holder 
and the judgment-debtor, the mere fact 
that the auction-purchaser is also very 
much interested in the same question does 
not makeit the less a question tobe 
decided under s. 47, and it is this decision 
that the Officiating Ohief Justice purported 
to follow. The same decision was referred 
to and the same view was expressed by 
Oldfield, J. at page 125* and Seshagiri 
Ayyar, Jat page 132*. If I can respectfully 
say so, I agree with the view so expressed 
by the Full Bench, namely, if thereis a 
(1) 54 Ind. Oas. 200; 43 M. 107: (1919) M. W. N. 881; 
26 M. L T. 391; 38 M. L. J 32 (F. B.). 
(2) 58 Ind. Oas 501; 43 M. 696; (1920) M. W. N. 299; 


39 M, L. J. 450; 28 M. L. T. 312. 
(3) 63 Ind, Oas 200; 41 M. L. J. 120; 14 L. W. 92; 


(1921) M. W. N. 491. 
(4) 19 O. 683; 19 I x. 166; 6 Sar. P. O. J. 209; 9 Ind. 
O.). 


Dec. (w 8) 898 (P 
*Pages dt 41 M. L, JA Hd, 
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question relating to the execution, dis- 
charge or satisfaction of a decree arising 
between the decree holder and the judg- 
ment-debtor, the mere fact that the auction- 
purchaser is also interested does not make 
8 47 the lees applicable. The difficulty 
arises in the application of this principle, 
When tbe case came back. before the 
Bench, Oldfield and Sesbagiri Ayyar, JJ, 
held that the matter before them fell 
under s. 47. In that case first there was a 
money-decree and in execution of the decree 
properties were attached. Before the pro- 
perties were sold asuit was instituted on a 
mortgage of the same properties. While 
it was pending, the sale in execution of the 
money-decree was effected. Afterwards the 
mortgage-decree for sale wasalso executed. 
The question aroseas to which  purchaeer 
was entitled to the possession of the pro- 
perties. The purchaser in execution of 
tbe mortgage-decree attempted to cb- 
tain possession and was resisted by the 
other purchaser; that is, the question arose 
in the course of the execution proceedings 
of the mortgage decree, the question being 
whether s. 47 appliedto the case. It is 
clear that the purchaser in executicn of 
the money decree wasa representative of 
the judgment-debtor for the execution pro- 
ceedingsof the mortgage-decree. So far 
the cage presentsno difficulty, but what 
isthe position of the purchaser in execution 
of the money-decree? He was not a repre- 
sentative either of the decree-holder or of 
the judgment-debtor. But, without ssying 
that he is a representative of any party, 
the principle enunciated in Prosunno 
Kumar Sanyal v. Kali Das Sanyal (4) and 
repeated by the Full Bench, was then ap- 
plied and, therefore,it was held thats. 47 
was applicable, Ifthe sale in execution of 
the money-decree was not valid on the 
ground of lis pendens or for any other 
reason, then the sale in execution of the 
mortgage decree was perfectly valid and 
ought to prevail. If, for any reason, thesale 
in executionof the money-decree provailed, 
the eale in execution of the mortgage decree 
falls to the ground and the purchaser would 
be entitled toa refund of the purchase 
money and the decree-holder would have 
to take out a fresh execution. Thus the 
decree- holder was interested in the question 
raised in the case. No doubt the auction- 
purchaser was also interested; but this 
does not matter as laid down in Prosunno 
Kumar Sanyal v. Kali Das Sanyal (4). 
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The final decision was that the purchase 
inexecution of the money-decree was bad 
for lis pendens. One cannot anticipate the 
final conclusion on the merits for the pur- 
pose of deciding the question relating to 
B. 47. The question can only be con- 
sidered onthe footing that the decision on 
the merits might end either way. If it 
ends one way the decree holder is very 
seriously affected by it. In my opinion, 
therefore, the decieion in Veyindramuthu 
Pillai v. Maya Nadan (2) is perfectly right 
and correctly follows the principles laid 
down by the Full Bench. Against either of 
theae decisions I have nothing to say. 

I next come to the decision in Jainulabdin 
Sahib v. Krishna Chettiar (3). This is a 
decision of Ayling and  Krishnan, JJ, 
Krishnan, J., delivered the main judgment. 
He purported to follow the reasoning ino 
Veyindramuthu Pillat v. Maya Nadan (1) 
and Veyindramuthu Pillai v. Maya Nadan 
(2). In this case also there was a mort- 
gage-decree and sale. But it was said 
that some properties were wrongly de- 
livered in pursuance of the sale and the ap- 
plication was for the recovery ofthe pro- 
perties over-delivered. I find it diticult 
to see what  overdelivery of property, 
assuming that the sale itself was correctly 
carried out, has anything to dowith the 
execution, discharge or satisfaction of the 
decrees. Thedecreeis properly executed 
by the sale being carried out as directed 
by the decree. If, in delivering, some- 
thing more or less was delivered I cannot 
see how the decree-holder has any interest 
or could be affected by the rectification of 
the erroneous delivery, and the resemblance 
between that case and the case in Veyindra- 
muthu Pillai v. Maya Nadan (2) ceases and 
the principle of Prosunno Kumar Sanyal 
v. Kali Das Sanyal (4) does not apply. I 
am inclined, therefore, to dissent from 
Krishnan, J.'s judgment. Butsitting asa 
Single Judge it is scarcely proper for me 
to differ from the decision of a Bench and, 
if necessary, 1 ought to referto a Bench. 
As to this, I observed, firstly, that the deci- 
sion can scarcely be described as the 
decision of a Bench. The other Judge, 
Ayling, J., though formally he has not 
recorded a dissent, expresses his doubt 
about the correctness of Krishnan, J.'s view. 
He said: “I am not prepared to dissent from 
my learned brother's view." It seems to me 
that there is really nothing to object to in 
the principles laid down in Veyindra- 
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mutnu, Pillai v, Maya Nadan (1). But-Í 
think that decision was not applicable to 
the facts in Jainulabdin Sahib v. Krishna 
Chettiar (3). Secondly, I may observe that 
that was a case of a mortgage-decree. In 
the case ofa mortgage decree it may be 
said that the decree itself directs the sale 
of specific properties, and the querstion re- 
lating to the delivery of the propety sold 
including the question of over-delivery or 
under-delivery may be said to be connected. 
with the execution of the deoree by some 
stretch of imagination. But where the 
decreeisa money decree and properties 
are attached and then sold, and in deliver- 
ing the property to the purchaser there was 
over-delivery or under-delivery, it cannot 
be said by any stretch of imagination, that 
the decree-holder was interested in the 
question whether there was over-delivery: 
orunder delivery. The decree itself does 
not relatetothe properties. This fact dis- 
tinguishes the case before me from the case 
in Jainulabdin Sahib v. Krishna Chettiar 
(3) and for the purpose of my disposing of 
this petition it is unnecessary for me to 
dissent from that decision, though I am 
really inclined to do so. I formally dis- 
tinguish that case from the one before me, 
on one ground just mentioned. I may 
here observe that, so early as Katayat 
Pattumayi v. Raman Menon (5), doubt was 
expressed whether proceedings taken by 
the purchaser to obtain possession of the 
property purchased related to the execution, 
discharge br satisfaction of the decree; but 
where the purchaser was the decree-holder 
himself, their Lordships felt themselves 
bound by a series of decisions both in 
the Oalcutta and Madras High Gourts which 
lay down that proceedings by a decree- 
holder purchaser for possession must be 
regarded as in completion of the decree ' 
and, therefore, relate to the execution, dis- 
charge orsatisfaction of the decree. Where 
the purchaserisa different person from 
the decree-holder it is clear that the ap- 
plicationfor delivery of the purchased 
property has nothing todo with the exe- 
cution or satisfaction of the decree. It 
may perhaps be different inthe case ofa 
mortgage-decres, sea m even there, if it 
is merely a question of over-delivery, I find 
it difficult to ses how it can be, But 
conceding fora moment that it may be 
different in the case of a mortgage-decroe 


(5) 26 M. 740; 13 M. L. J. 237. ii 
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In the cass of à floney-deoree where the 
auction-purchaser is different from the 
decree holder, the application for delivery, 
in which there is no question about the 
validity of the sale and, therefore, no ques- 
tion about the completion of the execution 
of the decree cannot have anything todo 
with the execution, discharge, or satisfac- 
tion of the decree and there can, in fact, 
be no questionin which the decree-holder 
can possibly be interested. In such acase 
I do not see how s. 47 applies, - 

The respondent -mentioned to me the 
decision in Kailash Chandra Tarafdar v. 
Gopal Chandra Poddar ‘6). There again 
it is acase of an auction-purchaser-decree- 
holder andit is similar to the decision 
in Katayat Pattumayi v. Raman Menon (5). 
It is significant that one Judge is dissent- 
ing, showing the difficulties one hasin 
considering the application for the delivery 
of the sold property as relating to the 
execution of the decree. But the law must 
now be regarded as settled that the decree- 
holder auction-purchaser is on a different 
footing from a purchaser not being a 
decree holder. The opposite has never 
heen suggested until the decision of 
Krishnan, J., in Jainulabdin Sahib v. 
Krishna Chettiar (3). Onthe ground that 
the decree beforeime is a money-decree, and, 


therefore,an a fortiori case, I overrule the. 


preliminary objection. 

The defendants are members of a joint 
family originally owning the property ia 
question. Defendants Nos. 9 and 40 re- 
present athird share. Defendant No. 13 
represents a third share and defendant 
No. 1 represents a third share. In execution 
of a decree against them the whole pro- 
perty wassold and purchased by the peti- 
tioner before me, He isnot the decree- 
‘holder but a stranger. Within three years 
after the sale, he applied for delivery. 
The Court below rejected his application. 
He files this revision petition. 

In the interval between the sale and his 
application he executed two documents : (L) 
Exhibit I agreeing to sell half of the pur- 
chased property to 9th defendant and (2) 
Ex. [{conveying the whole of the purchased 
property to the 13th defendant on the 
ground that the purchase was really on 
his behalf. On account of these documents 
the Oourt below dismissed the petition, 


8) 95 Ind. Oas. 494; 53 C. 781; 43 O. L. J. 215: 
Ww. N. 649; A. T, R. 1926 CaL 798 (F. B.). 285900; 
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The 13th defendant (in whose favour Ex. I] 
was executed) did not oppose the application 
for delivery in the Court below nor doeshe 
appear here .Defendant only appears before 
me and resists the application only as to the 
half in which he is interested by reason of 
Ex.I The petitioner is, therefore, entitled 
to possession of at least a half and, refusing 
it, is a material irregularity. The 9th de- 
fendant complains that the petitioner and 
the 13th defendant are colluding and in- 
tend to harass him by using Ex. II. Any- 
how he is entitled to resist by reason of his 
agreement which furnishes him a just cause 
[Rudramma v. Nagi (7) and Muthia v. 
Appasami (8)]. Iagree with his last con- 
tention provided we know the rights of the 
parties under Ex. I. 
Now it appears thata suit for specific 
performance has been filed by the 9th 
defendant on the basis of Ex. I The. 
petitioner before me admittedin his 
written statement therein that he executed 
Ex. I but did not receive the amount 
mentioned therein. Obviously the rights 
of the parties depend on the final decision 
of that suit. 
I, therefore, direct that the petitioner be 
ven joint possession along with the9th 

efendant (who could not be physically die- 
possessed at present) of halfof the pro- 
perty purchased. As tothe other halfif 
the litigation terminates in his favour, he 
will then be delivered the other half also, 
that is he will get sole possession of the 
whole. If it is decided against him, he is 
not entitled to it. 

The petitioner will paythe 9th defend- 
ant's costs and get half his costs from the 
other respondents. 

v. N. Y. Order arora mor 

M 8 Ind. Cas. 133; 8 M. L. T. 388; (1910) M. W. N. 


(8) 13 M. 504; 4 Ind, Dec. (x. 8) 1063. 





LAHORE HIGH COURT. 
Letrues Patent ÁPrBAL No. 199 oF 1925, 
March 16, 1928. 

Present:—Sir Shadi Lal, Kr., Chief Justice, 
and Mr. Justice Broad way. 

BIMLA BANKING anv INDUSTRIAL 
COMPANZ, Liuirsp, AMBALA OITY 
—DRFBNDANT—AÀPPELLANT 
versus 
Musammat BHAGWAN KUAR-—PLAINTIFP 
— Rs8PONDBRNT., 

Contract Act (IX of 1872), s. 171—Banker's lien— 
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Fixed deposit in favour of two persons—Overdraft by 
one of them—Right of Bank to credit deposit towards 
overdraft. 

A Bank has no right to appropriate an amount 
düe under a fixed deposit receipt issued in favour of 
two persons and payable to either or the survivor of 
them, towards a debt due to it by one of those 
persons alone. . . 

Lettera Patent Appeal against the judg- 
ment of Mr. Justice Zafar Ali, dated the 
oi May, 1925, in Oivil Appeal No. 443 of 
1925. 

Messrs. Jagan Nath Aggarwal and Badri 
Das. ior the Appellant. 

Mr. Lakshmi Narain Singh, for the Re- 
spondent. 


JUDGMENT.—The Simla Banking 
and Industrial Company Limited, issued a 
fixed deposit receipt for Rs. 500 on 23rd 
February, 1922, in favour Shrimatt Bhagwan 
Kuarand her son Raghunandan Singh. the 
amount being payable, on 6th January, 1923, 
to “either or survivor.” 

Subsequent to 22nd February, 1922, 
Raghunandan Singh succeeded in obtain- 
ing an overdraft from the Bank, and, on 
Bth January, 1923, was indebted to it in 
thesum of Rs. 33,000 or thereabouts. The 
Bank credited the amount due under the 
fixed deposit receipt to this overdraft 
on 6th January, 1923, and, on Shrimati 
Bha:wan Kaur demanding payment in- 
formed her of the action taken on it, and 
refused to pay. Shrimati Bhagwan Kuar 
thereupon, brought an action against the 
Bank for the recovery of the amount due 
under the fixed deposit receipt. 

The Bank pleaded a “general lien” and 
claimed to have acted within its rights 
in appropriating the amount as it had done. 
The trial Court, however, decreed the 
plaintiff's claim and an appeal by the Bank 
having been dismissed by the District 
Judge, it came up to this Court in second 
appeal. This appeal was dismissed by 
Zafar Ali,J., and the Bank has preferred an 
appeal under cl. 10, Letters Patent, through 
Mr. Jagan Nath Aggarwal. 

It was contended that as in the present 
case the presentation of the receipt was 
not essential, and either of the two could 
demand payment at the due date, the 
“general lien” held by the Bank entitled 
it to regard the money as belonging to 
Raghunandan Singh and to appropriate it 
towards the debt due by him alone. 

No authority was cited in support of the 
contention and neither in law nor in equity 
am I able to see any reason to give effect to 
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it, lu my judgtoent the claim was rightly 
decreed and 1 would dismiss this appeal 
with costs. 

A, N. A. Appeal dismissed, 


— ÁMÀ 


MADRAS HIGH COURT. 
O1vit MItOBLLANBOUS APPEAL No. 223 
oF 1927. 
November 22, 1927. 
Present :—Mr. Justice Ramesam and 
Mr. Justice Jackson, 
PERIA GOUNDAN AND OTHBEB— 
PLAINTIFF8B—APPELLANTS 
versus 
THANGAMMAL AND oTHERS—DRFENDANTS 
— RESPONDENTA, 

Civil Procedure Code (Act V of 1908), Sch. II, 
paras 20, 21—Reference to arbitration out of Court 
—Subsequent filing of sutt—Arbitrators, whether 
functus offieio—W ant of knowledge of institution of 
suit, effect of—Application to set aside award, whe- 
ther necessary. 

The filing of a suit subsequent to a reference to 
arbitration out of Court renders the arbitrators 
functus officio. Knowledge of the institution of tha 
guit on the part of the arbitrators is not essential to 
deprive them of jurisdiction. 

oleman v. Ossett Corporation (1), Appavu Rowther 
v. Seeni Rowther (2), Sarat Chandra Sen v. Rajkumar 
Mookerjee (3) and Jai Narain-Babu Lal v. Narain 
Das-Jaini Mal (4), followed. 

Where the arbitrators proceed to pronounce their 
award in spite of the filin ofa suit, the party aggriev- 
ed by the award is not bound to apply toset aside 
the award within 10 days after getting notice ofthe 
petition forefiling the award. 

Paragraph 210f Sch. II, Civil Procedure Code 
does not contemplate an application to set aside the 
award like paras. 16 ande 19 which deal with the 
case of an agreement out of Court followed by a 
reference through Court. 

Miscellaneous appeal against an order of 
the Subordinate Judge, Coimbatore, dated 
the 23rd December, 1926, in Original Suit 
No. 4 of 1925. 

Meesrs. T. R. Rumachandra Ayyar, S 
Muthia Mudaliar and M.S. Rathnagabapathi, 
Mudaliar, for the Appellants. 

Mr. T. M. Krishna Bharathi, for the Re- 
spondents. 

JUDGMENT. — The Subordinate 
Judge held that the award is vitiated on 
the ground that the arbitrators could not 
have been ignorant of the institution of 
the suit (O. 8. No 129 of 1925) and ‘they 
ought not, therefore, to have proceeded to 
make an award, The ground on which the 
Subordinate Judge held the award to be 
vitiated is not happily expressed. The. 
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knowledge of the institution of the suit on 
the part of the arbitrators is not essential 
to deprive them of jurisdietion. It was 
held in Doleman v. Ossett Corporation (1) 
that, after the filing of the suit, the private 
tribunal has become functus officio, This case 
has been followed in all the Courts in India: 
vide Appavu Rowther v. Seeni Rowther 
(2), Sarat Chandra Senv. Rajkumar Mooker- 
jee (3)and Jai Narain Babu Lal v. Narain 
Das Jaini Mal (4). The learned Vakil for 
the appellants argued that the subject 
matters in dispute in the said O. S. No. 129 
of 1925 and before the arbitrators are 
different. The reliefs are different and 
the causes of action also are different. 
The cause of action and the relief may 
vary according to the person that is, the 
plaintiff. But we are satisfied that the sub- 
ject-matter in disputeis really the same, viz , 
the question whois to sueceed to Karuppa 
Goundan's share of the family property. 
The learned Vakil for the appellants 
next contended that the respondents ought 
to have applied to set aside the award 
within ten days after their getting notice 
of the petition for filing the award. But 
para. 21, Sch. II, Civil Procedure Code, 
does not contemplate an application to set 
aside the award like paras. 16 and 19 which 
deal with the case of an agreement out 
of Court followed by a reference through 
Court, Paragraph 20 (3) also is against 
the appellant's argument. ' 
. The result is that we agree with the 
Bubordinate Judge that the afbitration 
proceedings have been abortive and futile, 
We observe that O. 8. No. 113 of 1993 
wasnever dismissed. It was ‘struck of!" 
in view of the arbitration proceedings. We 
have no doubt that the appellants are 
entitled to have it revived in view of the 
failure of the arbitration proceedings and 
to proceed with it. The two suits, O. 8. 
Nos. 113 of 1923 and O. 8. No. 129 of 1925 
may well be tried together as they involve 
positively the same points in dispute, 
Subject to these observations the civil 
miscellaneous appeal is dismissed with 
jaan *» A ppeal dismissed, 
(1) (1912) 3 K. B. 257; 81 L.J. K. B, 1082; 167 L. T, 


: 16 J. P. 451; 19 L, G. R. 915, 
s) Tia Tad. Cas 514; 41 M, 115; 33M, L. J, 177; 6 L, 


Wis) E Ind. Cas. 863; A. J. R. 1923 Oal, 135; 350, L. 


: . W. N. 987, 
MES Cas, 585; A. T, R. 1922 Lah, 369; 3 Lah, 
390. À 
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BOMBAY HIGH COURT. 
Sgoonp Civin, ÁPPzaL No. 502 or 1926. 
February 23, 1928. 
Present:—Mr. Justice Patkar and Mr. 
Justice Baker. 

ANANT KRISHNA MODAK-— PLAINTIFF 
—APPRLLANT 


versus 
SARASVATIBAI PADMANABH 
SHETTI AND orumus—DBPFENDANT 
— RESPONDENTS, 

Contract Act (I of 1872), 2 (d)—Consideration— 
Mere forbearance to sue—Consideration paid to ome 
of several joint promisors, effect of, as against others, 

In order that forbearance to sue may be good con- 
sideration for an agreement it is not necessary that 
there should be an arrangement for forbearance for 
any definite or particular time. It is quite enough if 
it can be inferred from the surrounding circumstances 
that there was an implied request for forbearance 
for a time, and that forbearance for a reasonable time 
was in fact extended to the person who asked for it, 
[p. 558, col. 1.] 

Alliance Bank v. Broom (2) and Fullerton v. Pro- 
vincial Bank of Ireland (3), followed. 

Rustamji Ardesir Davar v. Ratanji Rustamji Wadia 
(1), distinguished, 

A request to forbear suing or other proceedings, 
not specifying any length of time is a request for 
forbearance for a reasonable time, [p. 557, col 2.] 

Oonsideration paid toone of several joint pro- 
misors is legally sufficient to support the promise 
of all the joint promisors. [pe 558, col. 2] 

Sornalinga Mudali v  vachi Naacken (4) and 
Fanindra Narain Roy v. K aohheman Bibi (5), followed, 

owed a certain sum of money to B. B pressed 
for the amount and as it was not possible to pay 
the amount immediately, A, C and D execute a 
promissory note payablé on demand to B for the 
amount due. B waited for some years and then sued 
4,C and D on the promissory note: 

Held, (1) that there was sufficient consideration 
for the promissory note; [p 559, col. 2. | 
TN C and D were alsoliable under the note, 

ibid. 

Second appeal from a decision of the 
District Judge, Kanara, in Appeal No. 29 of 
1925,reversing that of the Subordinate Jud ge 
at Honavar, in Civil Suit No. 63 of 1993, 

Mr. H. V. Divatia, forthe Appellant. 


Mr. Nilkanth Atmaram, Vor the Respond- 


ents, 
JUDGMENT. 

Baker, J.—The plaintiff in this case 
sued the defendants ona promissory note 
dated August 20, 1920, for Re. 1,200. The 
note was passed under the following circum- 
stances: The plaintiff had given Rs. 800 
and some gold to Padmanabh, the husband 
of defendant No.1, who was a goldsmith, 
in order that he might prepare certain 
ornaments. Padmanabh did not make the 
ornaments, and consequently, some three 
weeks later, the plaintiff obtained the guit 
promissory note which is signed by 
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Padmanabh and defendants Nos. 2and 3 
who are said to be his cousins. Subse- 
quently, Padmanabh died and the plaint- 
iff brought the present suit against defend- 
ant No. | who is Padmanabh's widow, and 
defendants Nos, 2 and 3 in the Court of the 
Subordinate Judge of Honavar. 

The execution of the promissory note was 
and is admitted,and an issue about con- 
sideration was raised in the first Court and 
it was found that there was consideration. 
The defendants raised the plea of coercion 
but that has now been givenup. The first 
Court, therefore, passed a decree for 
Rs. 1,572 with costs and future interest at 
six per cent. to be recovered from the estate 
of the deceased Padmanabh in the hands 
of defendant No.l and from defendants 
Nos. 2and 3. Thesuitas against defend- 
ant No. 4 was dismissed. 

Defendant No.1 who is the widow of 
Padmanabh, did not appeal against this 
decree, but defendants Nos. 2 and 3 did. 
In appeal the question of consideration 
was raised, and the District Judge of 
Kanara held ina lengthy judgment that 
the promissory note was void for want of 
consideration. He, therefore, set aside the 
judgment of the first Oourt and dismissed 
the suit altogether although defendant No. 
1 had not appealed against the decree. 

The plaintiff makes this second appeal 
to this Court. Although the facts are very 
simple, the case involves an important 
point of law. 

As regards the first contention which 
has been raised by the learned Pleader for 
the appellant that the issue of considera- 
tion ought not to have been argued in 
appeal because it wasadmitted in thelower 
Court, I think on reading the judgment 
of the first Court that the Subordinate 
Judge, in para, Zon page 9of his judg- 
ment (printed paper-book), was under the 
impression that the suit promissory note 
was based on a consideration consisting 
in the advance of money and gold to 
Padmanabah, for he says: — 

“Tt isnot a cade in which the note was 
passed without consideration. It is proved 
beyond doubt that the lst defendant's 
husband received consideration. It is also 
conceded by defendants Nos, 2 and 3's 
Pleader in his argument." 

The promissory note, 
based on the consideration evidenced by the 
original handing over a cash and ‘gold to 


Padmanabh, and the plaintiff's case is not, 
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is whetherthere was any consideration for 
the promissory note which was passed by 
Padmanabh and defendants Nos. 2 and 3 
about three weeks or a month after the 
original transaction. The learned Judge 
of the lower Appellate Court bas held that 
the consideration for the promissory note was 
the plaintiff's forbearance to sue and that is 
not sufficient to constitute consideration. He 
says:—To constitute consideration, it 
would be necessary that the plaintiff should 
have promised not to sue immediately. 
In the present case, nothing is promised 
by the plaintiff, and to adopt the words 
used in a similar case by the Bombay 
High Oourt, ‘the note being payable on 
demand, there is not merely no evidence 
of such anagreement, but the note itself 
imports the contrary.’ " 

This is a statement from the case of 
Rustamji Ardesir Davarv. Ratanji Rustamji 
Wadia (1) where it was held that a pro- 
missory note, payable on demand, given 
for interest due ona mortgage-deed, with 
interest on such interest, cannot be en- 
forced by suit, there being no considera- 
tion for the making of sucha note. That 
ease was held to bedistinguishable from 
the case of Alliance Bank v. Broom (2 
to which I would presently refer, an 
in that case, not only was there no evi- 
dence of any agreement suspending the 
remedy for the existing debt until the 
note was due, but it was held that the 
note itselfjmported the contrary. 

The promissory note in the present 
case has been translated by the learned 
District Judge at page 1 of the print 
and it runs as follows: After reciting 
that cash and gold had been given to 
Padmanabh for purposes which he did 
not perform, the note goes on: “Rs, 1,200 
became due to you in respect of the 
same, and you pressed for the amount, 
As it is not possible just now to pay 
off the amount, we three persons have 
passed this promissory note te you.” Ithas 
been held that a request to forbear suing 
or other proceedings, not specifying any 
length of time, is understood to be a 
request for forbearance for a reasonable 
time, This is one of the class of cases 


1) 7 B. E. O.R. 0.0.5.9 t 
3) (1864) 8 Dr. & 8, 289; 34 L, J. Ch. 256; 10 Jury 
(ne) 1121; 11 L. T. $39; 13 W, R, 13762 E, R, 63]] 
143 L R. 130, . ` 
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in which the defendant has requested the 
plaintiff to forbear the enforcement of a 
claim against him and has offered a 
new promise in return, and the plaintiff, 
without any express acceptance of the 
defendant's terms, has in fact forborne 
for an appreciable time. Here the de- 
fendant's offer to pay or give security, 
as the case may be, is accepted by the 
performance of its conditions, and that 
performance is a good consideration for 
the defendant's promise. The leading case 
on the point is that of Alliance Bank v. 
Broom (2) where a customer being called 
on by bankers to give security for money 
due from him on a loan-account agreed 
by letter to give security, and a bill 
which had been filed to enforce such 
agreement was demurred to, on the. ground 
that the agreement was without con- 
sideration. It was held that the for- 
bearance of the Bank to eaforce payment 
of the existing debt, in consequence of the 
agreement, was a sufficient consideration 
to support it. It has been noted above 
that this case was expressly distinguished 
from the case of Rustamji Ardesir Davar 
v.Rataonji Rustamji Wadia (1) referred to 
above. Otherwise, this is a leading case on 
this class of cases. Another case of the same 
Character is Fullerton v. Provincial Bank 
of Ireland {(3). That was a case where a 
customer of a Bank in Ireland having over- 
drawn his account and being pressed by the 
Bank undertook by letter to deposit a title 
deed of an Irish estate as security for his 
overdraft. He deposited the title-deed with 
the Bank, who did rot register the charge. 
The customer afterwards mortgaged the 
estate to the appellants, who registered 
their charge without notice of the prior 
charge. The question of the priority of 
the two incumbrances arose and it was 
contended in the House of Lords that 
there was ne stipulation for forbearance for 
any definite time. Itwasheld at page313*. 
“In such & case asthisit isnot necessary 
that there should be an arrangement for 
forbearance for any definite or particular 
time. ltis quite enougb if you can infer 
from the surrounding circumstances that 
there wasan implied request for forbear- 
ance for a time, and that forbearance for a 
reasonable time was in fact extended to the 
person who asked for it." 
: 3) A. Q. 309 at p. 313; 72L. J, P. O. 79; 88 
PATERA TEM 
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That proposition was held to be establish- 
ed by the case of Alliance Bank v. Broom 
(2) referred to above and the various other 
cases which are quoted in the judgment of 
Lord Macnaghten. 

There can be no doubt, therefore, that it 
is not necessary that there should be an 
arrangement for forbearance for any de- 
finite or particular time, and this answers 
the argument forthe respondents that as 
the promissory note was payable on de- 
mand, under s. 92 0f the Indian Evidence 
Act, it cannot be held that by entering 
iuto this transaction with the promisee, 
the  promisors obtained any advantage, 
since they were liable to be sued at any 
time by the plaintiff. Now, the surround- 
ing circumstances of this case are quite 
sufficient to warrant the Oourt in inferring 
that there must have been a request for 
forbearance for a time, and that forbearance 
for & reasonable time was extended to the 
person who asked for it. The very words 
of the promissory note, which I have 
already given, show that the promissory 
note was passed because the defendants 
were unable to pay the money then, and 
there would have been no object in passing 
the promissory note if the money was to 
be demanded from them immediately by 
virtue of the note being expressed to be 
payable on demand. Asa matter of fact, 
the plaintiff did not sue on that promissory 
note for nearly three years from the date 
of its execution, Sofar, therefore, as re- 
gards the consideration for the promissory 
note, Iam of opinion that there was suffiei- 
ent consideration for it in the form of the 
promise of the plaintiff not to take any 
action on it, 

Then, as regards the liability of defend- 
ants Nos. 2 and 3, who were not themselves 
directly concerned in the original transac- 
iion with Padmanabh, the learned Judge 
of the lower Appellate Court has relied on 
the case of Sornalinga Mudali v. Pacht 
Naicken (4) which holds that the considera- 
tion paid to any oneof several joint pro- 
misors is legally sufficient to support the 
promise ofall the joint promisors. There 
is also the case of Fanindra Narain Roy 
v. Kachheman Bibi (5) which is very simi- 
lar to the present case: Where A execut- 
ed a mortgage infavour of X in 1884, and 


(4) 22 Ind. Cas. 1; 38 M. 680; 14 M. L, T. 559; 
(1914) M. W. N. 27; 26 M. L.J. 118, 

Qu Ind. Qas, 673; 45 O, 774; a2 C, W, N, 188; 24 
Q. y, 153, 
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in consideration of X not enforcing the 
same and, in substitution therefor, A 
along with B, C and D executed afresh 
mortgage in 1893, in favourof X, and on 
X suing to enforce the later mortgage the 
Court of first instance dismissed the suit 
on the ground that there was no legal con- 
sideration, it was held that the mortgage 
of 1893, which replaced that of 1884, was 
for legal consideration, and it was held 
further that it was not necessary that the 
promisor should benefit by the considera- 
tion: it was sufficient if the promisee did 
some act from which a third person was 
benefited, and which he would not have 
done but forthe promise. At page 77o*, 
the facts, which are closely akin to the 
present case are set out as follows. Their 
Lordships say:— 

"Here, we have, in 1884, a mortgage by 
Sadan in favour of the plaintiff. The plaint- 
iff was entitled to enforce the security as 
against Sadan, He was asked to accept in 
lieu of that security a fresh bond executed 
in 1893 by Sadan along with three other 
persons, viz,, Edu, Badaruddin and Lakhu. 
The promise by Edu, Badrauddin and 
Lekhu to be bound by the mortsage, plainly 
formed a good consideration for the abati- 
nence of the mortgagee to sue Sadan upon 
the firat bond. he respondents have, 
however, argued that a consideration is 
not lawful unless it benefits the promisor. 
There is no foundation for this contention 
4... Valuable consideration has been defin- 
ed as some right, interest, profit or benefit, 
accruing to one party or some forbearance, 
detriment, loss or responsibility given, 
suffered, undertaken by the other at his 
request. Itis not necessary that the pro- 
misor should benefit by the consideration: 
it is sufficient if the promises does some 
act from which a third personis benefited 
and which he would not have done but for 
the promise,” 

Now, in the present case, the plaintiff 
was entitled to sue Padmanabh for damages 
or possibly in a Oriminal Oourt for not 
returning him the gold and cash which 
had been entrusted to him for a specific 
purpose. In consideration of this promis- 
sory note pasaged by Padmanabh and by 
defendants Nos, 2 and 3, the plaintiff has 
fofborne suing Padmanabh on his original 
cause of action. This was a benefit to 
Padmanabh, and it may be taken that the 
plaintiff wonldnot have abstained but for 
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the promise entered into by defendants 
Nos. 2 and 3. In these circumstances I 
am of opinion that the finding of thelower ' 
Appellate Court is wrong and that there 
was a consideration forthe promissory note 
by which defendants Nos. 2 and 3 are bound 
as wellas the estate of Padmanabh who is 
now dead. 

The main ease on which the learned 
District Judge has relied is Nanak Ram 
v. Mehin Lal (6). It is a case where money 
was advanced on a bond, and a separate 
surety bond was passed by another person at 
a later date, and it was held that there 
was no consideration for the surety-bond, 
as the payment, which had been the con- 
sideration for the original bond, had been 
made to the debtor before the surety-bond. 
But in that case, it is clear from the judg- 
ment of Spankie, J., at page 497*, that the 
creditor did not promise to do anything, 
and did not do anything, for the benede 
of the principal debtor, whereby there 
was a consideration for the surety's giv» 
ing the guarantee. The case is, therefore, 
distinguishable from the present cage, 

I am, therefore, of opinion that the appeal 
should be allowed, the decree of the 
lower Appellate Court should be set aside 
and the decree of the first Court restored 
with costs throughout, 

Patkar, J.—I agree. 

A, N. A. Appeal allowed, 

.(6)1 A. 487; 2 Ind Jur. 420; 1 Ind. Deo. (x. 8) $35, 

*Page of | A.—[Ed.] 
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ALLAHABAD HIGH COURT, 
Orvin Revision No, 219 or 1928, 
July 20, 1928, 
Present:—Mr. Justice Dalal. 

RAM LAGAN TEWARI-—PLAINTIPÜ-« 
APPLIOANT 


versus 
PHATANGAN LOHAR ANB oTHars— 


DarBNDANTS— Opposite Party, 

Civil Procedure Code (Act V of 1908), Sch, If, 
paras. 5 and Ü—Arbitrators and Umpire appointed — 
One arbitrator absent —Ezpiry of time for award— 
Procedure under para. 9, if justified—Para, 5, scope 


of. 

The parties toa suit appointed certain axbitrators 
and an Umpire. One of the arbitrators absented 
himself and the time for making the award expired 
without either party taking action under para. 5 of 
Boh. II, Civil Procedure Code. On an application by 
the Umpire, the Court directed him under para, 9 of 
the Schedule to enteron the reference in the placa of 
the arbitrators: 

Held, that as the arbitrators had allowed thy 
appointed time tg expire Wwithtwt makitg the ener, 
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athe Umpire was entitled to enter upon the reference 
and that the direction ofthe Court was not illegal. 

Under para. 5 of Sch. II, Civil Procedure Code, 
a Oourt is empowered to appoint an arbitrator or 
Umpire or make an order superseding the arbitra- 
tion, only in case a party takes action under the 
first clause of the said paragraph and serves notice on 
the other party. 


Revision from an order of the Third 
Additional District Judge, Gorakhpur, dated 
the 19th of January, 1926. 


Mr. Hem Chandra Mukerji, for the Ap- 
plicant. 

Messrs. R. K. Malaviya and Debi Prasad 
Malaviya, for the Opposite Party. 


JUDGMENT. —It was admitted by the 
appellant's learned Counsel that no appeal 
lay, and this matter was argued as if it were 
arevision. The parties apppoiated three 
Pleaders Mr. Kamlakar, Mr. Kunj Behari 
and Mr. Firangi Rai as arbitrators to decide 
the dispute between them and appointed 
Mr. Kunj Behari Umpire, It80 happened 
that one of the arbitrators absented him- 
self. There is no evidence of his refusal 
to act. He did not communicate to the 
Court any refusal. The Umpire thereupon 
approached the Court and inquired what 
was to be done. What he said on the 3Uth 
March, 1925, in a petition was:. “Owing to 
the absence of one ofthe panches arbitration 
could not take place. The plaintiff's 
nephew says that he does not like to have 
the case decided by us (arbitrators). Under 
the circumstances I would request the 
favour of your kindly ordering: me as to 
what to do.” 

The trial Judge edirected that action 
should be taken under para. 9 (a) of Sch. II 
of the Code of Oivil Procedure. The pro- 
vision of the law is: “Where an Umpire 
has been appointed, he may enteron the 
referencein the place of the arbitrators (a) 
if they have allowed the appointed time to 
expire without making an award.” 

It may be conceded in favour of the 
applicant that the trial Court is not ver- 
bally correct in saying that the other 
arbitrators did not present themselves, 
It was one arbitrator, and not two, who 
resiled from the undertaking. The Umpire 
consulted the Court after the time for mak- 
ing the award had expired. 

The question is what is a Court to do 
under such circumstances. The learned 
- Counsel for the applicant was considerably 
enamoured of the provisions of para. 5, 
„He however, missed the point that his 
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client was not equally in love with that 
paragraph and did not take any action as 
directed therein. Under para. 5 the Court 
is empowered to appoint an arbitrator 
or Umpire, ormake an order superseding - 
the arbitration, only in casea party takes 
action under the first clause of the paragraph 
and serves notice on the other party. In 
the present case neither party took any step 
to file the place of the arbitrator who was 
sulking. My opinion is that this was a 
device of the plaintiff to get out of a situa- 
tion which he himself had created for 
himself. The arbitrator who sulked was 
possibly a friend of his and the plaintiff 
expected that he could bring the arbitra- 
tion to a stand-still by inducing one 
arbitrator not to take part in arriving at a 
decision. The provisions as regards 
arbitration have, however, beens now more 
carefully devised than before under the 
Civil Procedure Code of 1908, and attempt 
has been made to fill up all holes through 
which a party may wriggleout of the arbi- 
tration. Where an Umpire is appointed, 
para. Y gives him the power to enter on the 
reference without the arbitrators, In this 
way thelaw has prevented the arbitration 
failing by a device ofa party inducing one. 
ofthe arbitrators to absent himself. The 
working of the human mind is exceedingly 
curious.’ It is strange that once after a 
party decides on trusting an arbitration’ 
heshould start distrusting the arbitration 
soon after. Possibly this is due to the 
natural distrust of an Indian mind where 
every little evidenceis taken advantage of 
to draw a presumption that an arbitrator 
ora Judge is being pulled from behind 
by the opposite party. Howeverthat may 
be, the provisions of the Oode of Civil 
Procedure, Sch. II, were framed with 
a view that as faras possible parties once 
having referred the matter to arbitration 
may not be permitted to change their 
mind. In the present case it was a fair 
inference that the arbitrators had allowed’ 
the appointed time to expire without mak- 
ing an award. Underthe circumstances the 
Umpire by himself was entitled to make 
an award, and did make it. Iseeno reason 
to interfere by way of revision. It is 
dismiased with costs, 


M. A. A Revision dismissed, 
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LAHORE HIGH COURT. 
OxniMINAL APPHAL No, 1264 oF 1927. 
February 24, 1928, 

Present :—Mr. Justice Fforde and 
Mr. Justice Jai Lal, 
HARNAM BSINGH-—AocOuSRD—APPRLLANT 


veraus 
.. EMPEROR-—OvProsirE Parry. 

Evidence Act (I of 1872), s. 27—Confession leading 
to discovery of fact, admissibility of—Whole statement, 
whether admiesible—‘Fact’, meaning of—Hnglish a 
Indtan Law compared, : 

Under s. 27 of the Evidence Act, the whole of 
the information given by the prisoner including the 
confessional portion thereof, which rel&tes to the 
fact oan be Proved against him, and the word ‘fact’ 
in the said saction includes not only the concrete 
thing discovered by the Investigating Officer, but 
algo its description as given by the accused includ- 
ing itsconnection with the crime which is under 
investigation, (p. 567, col. 1.] 

Under the said section while only so much ofthe 
information can be proved as has led to the dis- 
covery of the fast, there is no legal justification for 
splitting up or cutting down the statement of the 
prisoner so asto makeit a vague and unintelligible 
statement and thus to defeat the very object with 
which s. 27 was enacted, and, therefore, the informa- 
tion must be proved inthe precise terms in which ib 
Was given. (oid | 

An accused person confessed that he had sold a 
part of his share ina dacoity to a particular person 
and some of the stolen articles were recovered in 
pursuance of this information. In the trial it was 
contended that the description of the property as 
the accused's share of the dacoity was not such an 
information as led to the recovery of the property 
and was not admissible in evidence under s. 27 of the 
Evidence Act : 

Held, that the confession so far as it related to 
description of the property was also admissible in 
evidence, [p. 563, col. 2.] 

In re Sogiamuthu Padayachi e» Shivabhai 
Becharbhat v. Hmperor (11) and Lalji Dusadh v, 
Bmperor (12), followed. 

Santa Singh v. Emperor o, 
(2) and Gurdit Singh v. 
upon. 

. Sulabhan Singh v. Emperor (4), distinguished. 

Per f'forde, J.—In every case of this nature the 
Court has to consider how much of the informa- 
tion given by the avcused does relate distinctly to 
the fact discovered. [p. 569, col. L] 

Tne Evidence Act, in express terms, puts the law 
on -the subject on a much wider basis than does the 
Common Law in Hngland. (p. 583, col 2; p. 649, col. 1.] 

Orımınal appeal against the order of the 
Sessions Judge, Sialkot, 

Malik Muhammad Amin, for the Ap- 
pellant. , 

_ Mr, Des Raj Sawhny, for the Orown. 
JUDGMENT. : 

Jai Lal, J.—Ihe sessions Judge of 
Bialkot has convicted Harnam Singh, appel- 
lant, ofan offence under s. 395, Indian Penal 
Code, and has sentenced him to death. 


The convict has appealed against his 
3g 


Tara Singh v. Emperor 
mperor (3), commented 
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conviction and the case is also before us 
under 8. 374, Oriminal Procedure Gode, to 
consider the question of confirmation of the 
sentence passed upon him. 

Owing to the prevalence of plague in 
the beginning ofthe year 1924, the resi- 
dents of Kot Moman in the District of. Sial- 
kot had evacuated the village and were 
living in & camp established outside the 
village. On the night between the 9th and 
10th April, 1924,a party of persons, who 
are stated by the prosecution witnesses to 
have numbered 14 or 15, committed a 
dacoity inthis camp. The culprits were 
armed with guns, sharp-edged weapons and 
dangs, and in the course of the dacoity 
injuries, both grievous and simple, were 
caused by sharp-edged weaponsand dangs 
to no less than fourteen residents of the 
camp. Buta Mal,son of Jhanda Mal, an 
Arora died as a result of the injuries receiv- 
ed by him on this occasion. [he medical 
evidence shows that he had an obliqué 
incised wound l#”x38’x4" on the right 
side of the anterior abdominal wall, the 
intestines having been cut across into 
two and an incised oblique wound 1j"x 1” 
in the right side of the chest between the 
eighth and the ninth rib. The ninth rib 
had been fractured and splintered. There 
was also a contusion on the back of 
the right forearm and the ulna bone had 
been fractured. In the opinion of the 
Doctor the first two injuries were caused 
bya sharp-edged pointed weapon like a 
spear and injury No. 3 was the result of a 
blow with a blunt weapon like a lathi. 
It is unnecessary to describe the injuries 
that were found by the Doctor on the 
persons of the remaining men injured on 
this oocasion, but an examination thereof 
leaves no doubt that the dacoits beat their 
victims mercilessly and were prepared 
to go to any length in order to attain their 
objeot of looting the camp. 

Bome of the culprits were arrested soon 
after the crime, were tried and convicted 
under s. 396, Indian Penal Code. Harnam 
Singh, however, 18 alleged to have abscond- 
ed and was not arrested till early in June 
1925. Daring the previous trial of “ihe 
culprits Ujagar Siugh,son of Hira Singh, 
who was suspected to have been one of the 
dacoits, was tendered a pardon aad was 
examined as a witness for the prosecution, 
Proceedings were taken against the present 
appellant under s. 512, Oriminal Procedure 
Code, on that occasion, and as Ujagar Ringa 
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_is proved te have disappeared, his where- 
abouts not being known even to his son Jassa 
Singh (P. W. No, 46), and every attempt 
to secure his attendance having failed his 
statements recorded before the Oommitting 
Magistrate on 12th July, 1924, and 8th 
August, 1924, have been transferred to the 
record of the Sessions Judge in the present 
case and have been read as evidence 
against the appellant. 

Ujagar Singh in the first statement has 
described the manner in which this 
dacoity was planned and carried out. It 

unnecessary to make any detailed re- 
ference to his statement on this point. 
It is sufficient to say that he definitely 
implicates Harnam Singh as one of his 
comrades in this crime and states that the 
appellant carried a spear in his hand. 
He also states that after the dacoity the 
property stolen, which was considerable 
in value, was divided into three portions, 
one of which was given to Harnam Singh 
and five others, 

The fact that the approver was one of 
the dacoits is established by his own 
statement and also by the fact that he had 
disposed of a large amount of jewellery 
within afew days ofthe dacoity and that 
he surrendered to the Police a gold bar and 
Rs, 113 in cash which represented his share 
of the stolen property. 

The question, however, is whether the 
Btatement of the approver has been material- 
ly corroborated so as to connect Harnam 
Singh with the crime in question. After 
his arrest Harnam Singh was identified 
by Lal Chand (P. W. No. 8) and Sohan Lal 
(P. W. No. V) who depose to have identified 
him as one of the dacoits. Lal Ohand was 
injured in the course of the dacoity; there 
can, therefore, be no doubt about his 
being in a position to identify the culprits. 
Sohan Lal is son of Ladhu Mal who was 
robbed of considerable property and was 
the first man to report the matter at the 
Police Station. This witness states that 
he was present when the dacoity was 
eommitted and that Buta Mal, deceased, 
Daulat Ham, Ohuni Lal, and others were 
injured in his presence by the dacoits who 
carried guns, pistols, chhavis, spears and 
dangs. lt is in evidence that the camp 
-was lit by means of lanterns and, therefore, 
the witnesses had ample opportunity to see 
the dacoits and to identify them. I see no 
reason to disbelieve the testimony of 
Lal Ghand and Sohan Lal that they 

a S.l 4 a 


HARNAM BINGH Ü. BMPEROR, 


‘houses 


Aii L C. 1988 


actually identified Harnam Singh as one 
of the dacoits. 

There is, however, another pieee of 
corroboration ofthe approver's testimony 
as against Harnam Singh, The latter after 
his arrest stated to Wahab Din (P. W, No.23), 
Sub-Inspector of Police, attached to the 
Police Station of Tarn Taran, that part 
of his share of the Kotli Moman dacoity 
had been sold by him to Wadhawa Singh, 
goldemith of Kalsian Khurd, in the District 
of Lahore, The distance between the place 
where this statement was made and Kalsian 
Khurd village is deposed to be 40 or 46 
miles. On receiving this information the 
Sub-Inspector deputed a head constable 


.to proceed to the village Kalsian Khurd 


and torecover the property from Wadhawa 
Singh. The head constable was able to 


-Tecover a hasira, a pair of banks and some 


bangles from Wadhawa Singh. They ará 
marked  Exs.. P-16, P-17 and P18 
respectively. Wadhawa Singh in his state 
ment at the trial has deposed that he knew 
Harnam Singh and that the latter had 
sold to him the jewellery produced by 
him. This jewellery has been identified 
to he part of the property stolen from 
the house of Ladhu Mal (P, W. No. 5) in the 
course of the dacoity. Ladhu Mal and 
his son Sohan Lal have identified it and 
they are corroborated in this by the 
testimony of other witnesses who say that 
they had pawned some of this jewellery 
with Ladhu Mal. © 
I am satisfied that the witnesses have 
given good reasons for identifying these 
articles and that they are portion of the 
property stolen at the time of tha 
dacoity, Í 
The learned Counsel for the appellant 
contends that the property was not re- 
covered from the possession of Wadhawa 
Singh as a result of information given to 
the Sub-Inspector by the appellant, but 
the Police were promiscuously in 
out searches in the houses of the gold- 
Smiths and in the course of one of such 
searches they recovered the jewellery from 
Wadhawa Singh who, in order to save 
himself, has falsely implicated Harnam 
Singh, There is absolutely no evidence 
in support of the assertion that the 
Police were promiscuouely searching the 
C of the goldsmiths or that Wadhawa 
Bingh has falsely implicated the appellant, 
In this connexion it is important. to bear 
in mind that the accused was arrested af 
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& distance of 40 or 45 miles from the 
village Kalsian Khurd and the Police 
could not possibly have -any suspicion 
against Wadhawa Singh who does not 
reside anywhere near the scene of the 
occurrence and against whom there was 
no reason to entertain any suspicion other- 
wise. The fact that the appellant made 
8 statement to the Sub-Inspector of Police 
in a place about 40 miles from the house 
of this goldsmith and that as a result of 
that iniormation stolen property was 
recovered from the house of Wadhawa 
Singh is to my mind a very good guarantee 
of tne bona fidesof the recovery made 
by the Police. 

Tne learned Counsel, however, contends 
that the statement made by Harnam 
Singh to Wahab Din, Sub-Inspector, is not 
admissible in evidence under s. 27, 
Evidence Act, The portion of the state- 
ment objected to, and as mentioned in 
the deposition of Wahab Din, is as follows: 

“Harnam Singh stated before me that part 
of his share in the Kotls Moman dacoity had 
been sold by him to a goldemith, whose name 
I ao not now remember. On seeing thefard 
Ex. P/2-B 1l now remember that the name 
of the goldsmith was Wadhawa Singh of 
Kalsian Khurd, an original resident of 
Dal. Lsentfor Wadhwatingh, goldsmith, 
and he came to Ajnala and produced the 
articles ot jewellery alleged to have been 
sold ‘to him by Harnam Singh.” 

Objection 1s taken to the portion under- 
lined (italicized) by me. There is no 
ditlieoulty 1n ascertaiuing from this deposi- 
tion what was the actual statement made 
by Harnam Bingh, tnough, in my opinion, 
it would have peen more asatistactory 
if the learned Sessious Judge had elicived 

-from the witness and recorded the actual 
words alleged to have been used by the 
appellant wnen giving information about 
the stolen property, The necessity of as- 
Oertaining trom tne witnesses and record- 
ing tne exact words in wouch an accused 
person 1s alleged to have made a eonfes- 
sion cannot,in my opinion, be impressed 
on the trial Uourus 1n too emphatic terms, 
Tois has more than once been pointed 
out by this Court on many previous 
occasions. l need only add that disregard 
of tuese insiructions may sometimes lead 
to grave iulscarriage or justice. It may 
pomelimes happen what toe Booused has 

ven incrimjoawung information in res- 

mse to @ quesson put to him by B 
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Police Officer. In such & case both the 
question and the answer should be taken 
down in precise terms. 

In the present case, as I have stated 
above, though the learned Sessions Judge 
has recorded the statement alleged to 
have been made by the accused in a 
narrative form in the third person, still 
there is no difficulty in ascertaining what 
was th» exact statement made by him. 
Converted into the first person the state- 
ment was: 

“Thave sold part of my share of the 
Kotli Moman dacoity to Wadhawa Singh, 
goldsmith of, Kalsian Khurd.” 

The learned Oounsel objects to the ad- 
missibility of the words “part of my share 
of the Kotli Moman dacoity" and contends 
that the only portion of the information 
that is admissible under s, 27, Evidence 
Act, is: . 

“I sold (some Proper) ta Wadhawa Singh 
goldsmith of Kaleian Khurd", 

His contention is that the description 
of the property as the accused's share of 
the Kotli Moman dacoity was not such 
an information as led to the recovery of 
the property, but that it was the clue to 
the person who had it, that is, Wadhawa 
Singh, goldsmith of Kalsian Khurd, that 
led to its recovery and, therefore, only that 
portion of the statement is admissible 
which gave such a clue. 

In support of his contention the learned 
Counsel relies upon Santa Singh v. Emperor 
(1), Tara Singh v. Emperor (2), Gurdit 
Singh v. Emperor (3) and finally on Su- 
lakhan Singh v. Emperor (4). 

Before entering 1nto a discussion of these 
cases it will be convenient at this stage to -` 
examines, 27, Hvidence Act, on which they 
are based. That section reads as follows:. 


“Provided that, when any fact is deposed 
to as discovered in consequence of infor- 
mation received froma person accused of 
any offence, in the custody ofa Police Otlicer, 
so much of such information, whether it 
amounts to a confession or not, as relates 
distinctly to the taot thereby discovered, 
may be proved”. ^ 


(1) 19 Ind. Cas.190; 14 Or. L. J. 190; 15 P. W, R. 
1013 Or.; 171 P. L. R. 1913. : 

e 29 Ind. Oas. 817; 11 P. R. 1915 Or; 10 Or. L. dy 
540; 61 P, W. R. 1915 Ot. 

3) 44 Ind. Oas 967; 9 P, W., R, 1918 Or; 19 Or. L.J. 
438; 02 P, 3 $ rm A. LR, 1098 Lab, 

4) 89 Ind, Cas. 01; 138; 1 La 
Cus. 308; 20 Cr, la d. 1429, RU oH 
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Now, it would be observed from the 
opening words of the section that it is really 
an exception to the sectione immediately 
preceding it and which prohibit the use by 
the prosecution against the accused person 
ofa confession made by the latter under 
certain specified circumstances. In its in- 
ception, therefore, this section is intended 
to enable the prosecution to prove against 
the accused a confession made by him, 
pad the conditions laid down therein 

ave been complied with. The conditions 
are: (a) that in consequence of the informa- 
tion given by the accused person some 
“fact” is discovered—some fact, of course, 
which is relevant to the issue involved in 
the case; and (b) that only so much of the 
information given bythe accused is provable 
as relates distinctly to the “fact” thereby 
discovered. Within these limitations the 
Prosecution is entitled to prove against the 
accused a confession made by him to a 


Police Officer or while in Police custody. ' 


The reason for this exception to the general 

. rule is that there exists in sucha case an 
independent circumstance which provides 
a reliable test of the genuineness of the 
confession, that i8 to say, a discovery of 
& relevant fact. Weare, however, on the 
present occasion concerned with the ex- 
tent of second limitation mentioned 
above. The question is how much of the 
information given the accused in 
this case relates distinctly to the fact there- 
by discovered, such fact being the disposal 
or possession of stolen propetty by the 
prisoner. In my opinion the prosecution 
is entitled to prove tke whole of the informa- 
tion which relates to the fact discovered; in 

: other words, the entire statement made by 
the accused which enabled the Police to dig- 
cover the fact and to connect or identify 
the same with the crime, is admissible 
against the accused. 

Now to turn to the cases cited at the bar: 
the following passage quoted from the judg- 
mentin Santa Singh v. Emperor (1) briefly 
narrates the facts to which the learned 
Judges were called upon to apply the law 

‘and their decision on the legal point in- 
volved: 

“The third point urged in support of the 
conviction is that the appellant made certain 

-admissions to Ishar Singh, Kishen Singh, 
Harnam Singh and others, to the effect that 
he would point out the place where he had 

murdered the deceased and the place where 
he had buried the chhavi with which he had 
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committed the murder. It is not denied 
that at the time when the alleged admissions, 
were made the appellant was in Police 
custody but itis urged that as, in conse- 
quence of the information thus given a 
chhavi was discovered and earth and grass 
were found with colouring matter of blood 
thereon, the whole statement made by this 
appellant in respect of these matters is ad- 
missiblefin evidence against him unders. 27, 
Evidence Act. We cannot agree with this 
proposition. In our opinion, only so much 
of that statement is relevant as led to the : 
discovery of the chhavi or the spots of 
blood and that that portion of it whith went 
further and purported to be a confession of 
guilt was irrelevant. In other words, the 
prisoner's statement that he buried the 
chhavi in acertain spot would be relevant, 
but not the further statement that it was 
the chhavi with which he had committed the 
murder. So also the statement that he 
would point out a certain spot would be re- 
levant, and evidence that at the spot indi- 
cated bloodstains would be found would be 
admissible, but not the further statement 
that it was at this spot that he had commit« 
ted the murder, 

“In the present case it is in evidence that 
the chhavi was actually produced by the 
appellant himeelf, and itis not contended 
that it was found by the Police or anyone 
else in consequence of information given by 
him. Inthese circumstances we ho d, upon 
the authority of Queen- Empress v. Kamalia 
(5), that though the fact that the appellant 
actually produced a.chhavi at a particular 
place may be proved, the accompanying 
statement alleged to have been made by 
him to the effect that he buried the chhavi 
there, is inadmissible in evidence.” 


It is to be observed that the learned 
prisoner's 
statement that he buried the chhavi in a 
certain spot would be admissible, but that 
the further statement that it was the chhavi 
with which he had committed the murder 
could not be proved. Much depends, of 
course, on the actual words used by the 
prisoner, but supposing he had stated} 
"I have concealed the chhavi with which 
I killed the deceased under the heap of 
manure near my cattle-shed, andas a result 
ofthis statement the Police dug up the 
manure heap and recovered the chhavi, I am 
unable tosee any reason why the whole of 


(5) 10 B, 505; 5 Ind, Deo, (s. a) 785, 
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this statement should not be admitted. It 
is the statement actually made by the 
prisoner that is to be proved against him 
and not what the Court considera he should 
have stated in order to enable the Police to 
discover the chhavi. In my opinion there 
is no legal sanction for substituting a state- 
ment which the accused never made in place 


ofthe one actually made by him or for: 


mutilating and splitting up & sentence used 
by prisoner when giving the information 
sought to be proved against him and there- 
by reducing it to a meaningless and vague 
piece of evidence detached from the contert. 
Further the statement that the prisoner had 
buried “a chhavi” would be vague, mean- 
ingless and irrelevant unless it be assumed 
that he was referring to the chhavi with 
“which the crime is alleged to have been 
committed. Yet in practice such an assump- 
tion is always made if the statement is 
used against the prisoner. In other words, 
while the actual statement ef the accused 
describing the chhavi as the weapon of 
offence is excluded the inference drawn 
from the discovery and the accompanying 
statement so far as it is admitted is precise- 
ly what is stated by the prisoner in the ex- 
cluded part of his statement. The result is 
that though s. 27 permits the proof of a 
confession, yet it is the confessional part of 
the statement that is excluded. With 
great respect I am unable to accept as 
correct the exposition by the learned Judges 
of the law as contained ins 27, Evidence 
Act. In my opinion they have put too 
narrow a construction on that section. 

But the reported case does not really 
help the appellant as the learned Judges 
distinctly held therein that the statement 
that "prisoner buried the chhavi in a cer- 
tain spot" would be relevant under s. 27, 
Evidence Act. Itis true that they held 
that the entire statement was inadmissible 
because after it had been made the prisoner 
himself had actually produced the chhavi, 
The point doesnot arise im this case, but 
it seems to me that it was immaterial in 
what manner the recovery was made, 2. e., 
whether the accused himself dug the place 
or some other persons did so was immaterial 
for the purpose of determining the admis- 
sibility of the statement made by the pri- 
soner, The essential question to be deter- 
mined was whether the chhavi was discover- 
ed in consequence of theinformation given 
by the accused. 

In Tara Singh v, Emperor (2) the accused 
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had stated: “I will point out the spot 
where I committed the murder" and there- 
after he conducted the Police and other 
witnesses to a spot where earth was found 
saturated with blood. The learned Judge 
held as follows:— 

“The words: ‘where I committed the mur- 
der’ did not in themselves ‘distinctly relate’ 
te the discovery of that spot, as the locus 
delicti could have been discovered just as 
easily had he merely stated: ‘I will show 
you the scene of murder’, or ‘I will take 
you to & particular place where you will 
find blood. A person who had had no 
hand in the murder but had chanced to 
witness its commisBion might.well have 
been able to lead the Police to the spot in 
question." 

It will be observed that the learned 
Judges ruled out the confessional part of 
the information by splitting up the state- 
ment of the prisoner. 


In Gurdit Singh v. Emperor (3) which is 
a judgment by a Judge in Ohambers of the 
Ohief Court of the Punjab, the learned 
Judgeremarked as follows:— ' 

“I must remark that in this case,as in many 
others of his which I haveseen, the Magis- 
trate who evidently does not understand 
8. 27, Evidence Act, has systematically 
used the provisions of that section to cover 
inadmissible statements to the Police. Itis 
quite legitimate to record evidence that an 
accused person said: ‘I will peint out certain 
property,’ ifthat statement of the accused 
leads to a discovery; but it is not legitimate 
to record as evidence that an accused person 
said: ‘I will point out eertain property 
which I obtained as my share of the booty 
in the dacoity.’ " 


Here again the learned Judge has 
sought to substitutea vague statement of 
his own in place ofthe more definite and 
intelligible statement made by the prisoner, 
These two cases, therefore, are open to the 
same criticisms as the case of Santa Singh 
v. Emperor (1). 

Sulakhan Singh v. Emperor (4)ia not of 
much assistance in the present case becapse 
it appears from the judgment that “the 
accused stated that he would point ont the 
place where the dead body was buried 
and then he said that he had buried 
it. The statement that he had buried the 
dead body was held inadmissible by the 
learned Judges, because it transpired that 
it was made by the accused on a question 


Bag 


being put to him as to who had buried 
the dead body after he had offered to 
point out the place where it was buried. 
Obviously this statement was not admis- 
Bible in evidence ns it was not an essential 
part of the information which led to the 
discovery of the body. This case, there- 
fere, affords no guidance on the present 
occasion. 

Reference may also be made to Em- 
peror v. Tureet (6) a judgment of & 
Division Bench of this Oourt in Criminal 
Appeal No. 658 of 1919. The facts were 
somewhat similar to the case of Sulakhan 
Singh v. Emperor (4). In this case also 
the accused said that he would point 
out where the dead body was and in 
answer to a further question as to who 
had buried the dead body he admitted 
that he had doneso. The learned Judges 
held that this last admission made by 
accused was not admissible against him. 
They expressed the opinion that there 
was a distinction between the statement 
actually made by the prisoner in that 
case and the, following statement: “Come 
along, I will show you the dead body 
which I have buried,” and it seems that 
they were inclined to hold that this last 
statement waa admissible. 

It appears, therefore, that so far as 
this Province is concerned the tendency 
of the Ohief Court has been to put 
too narrow a construction on s. 27, Evi- 
dence Act, and to unnecessarily confine 
its operation within limits not contemplat- 
ed by law. The later tendency both of 
the Ohief Oourt of* the Punjab and of 
this Court, however, has been to put a 
more logical construction on this section, 
In this connexion reference may be made 
to Ishar Singh v. Emperor 7) a judg- 
ment of his Lordship the Ohief Justice 
sitting with Mr. Justice Scott-Smith in 
Oriminal Appeal No. 538 of 1915 in which 
it was held that a statement made by 
the accused that he had buried the article 
(a revolver in that case) in a particular 
place where it was subsequently discovered 
was admissible in evidence against him, 
as suth a statement came within the four 
corners of s. 27, Evidence Act. 

In my opinion, therefore, while, on 
the one hand, only so much of the state- 


(8) 55 Ind. Cas. 685; 31 Or. L, J. 349; 195 P, L, R. 
20, : 


19 
(7) 33 Ind., Cas. 823; 72 P.L. R. 1916; 50 P. W. R. 
3815 Or; 24 F. W, R, 1916 Or.; 11 Or. Ls J, 183. 
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ment made by ån acóused person. cart 
be proved as leads distinctly, to the 
fact thereby discovered, on the other 
hand, there is no justification for the 
Court to split up a sentence used by 
the accused in giving the information 
or to substitute a different and a vague 
statement in place of the intelligible and 
connected statement of the prisoner. AB 
I have already stated, though s. 27 is 
intended to enable the prosecution to 
prove a confession by the accused, yet 
what is sought in many cases to be ex- 
cluded is the confessional part of the 
statement, and in some cases the tendency 
has been to exclude the statement alto- 
gether and yet to import a confession 
in the statement or to interpret the 
conduct of the accused in making the . 
discovery as an admiasion of guilt, This, 
I consider, ia not only unfair to the 
prosecution but also to the accused. . 
This question has recently been dis- 
cussed by & Full Bench of the Madras 
High Court [see In re Sogiamuthu Pa- 
dayachi (8); where most of the previous 
cases decided by the other High/Courts 
have been examined and, therefore, I 
do not think that any useful purpose 
wil be served by my discussing them 
here again. In that casethe prisoner had 
stated: “Properties stolen from the mutt were 
buried by me and others in the Oauvery 
bank" and had then taken the Police 
Officer to the place indicated and pro- 
duced the property from there. It was _ 
held that he whole of this statement 
was admissible against the accused. Mr, 
Justice Wallace remarked as follows:— 
“The essence of the section is that the 
statement made by the accused must be 
& confession, that is an admission or 
statement, suggesting an inference of guilt. 
If every word suggesting an inference 
of guilt is to be excluded and only 
words, which directly disclose where the 
property is, are admissible, then the section 
has no application. It is clear that 
the Oourt is not intended to separate u 
the actual words used by the accused, 
which led to the discovery of the pro- 
perty, strike out some words here and 
admit some words there. ‘So much of 
the statement as was the immediate cause 
of the discovery, is admissible. In this 


(8), 93 Ind. Cas, 42; 50 M. 274; 21 Or. L, J. 304; A, I 
R. 1936 Mad, 638, . 
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assa, if the property was discovered ina 
particular place because the accused said, 
I- buried it there, that statement is 
cattainly admissible, " 

Spencer, Offg. Ohief Justice, expressed 

ls opinion in the following terms :— 

"But if the accused did use the words 
then they are parts of the sentence in 
which he gave information which led to 
the discovery of the stolen property, and 
parts of sentences cannot be excluded so 
as -to have the effect of making the whole 
statement incomplete and less intelligi- 


e. PT 

Similarly Mr. Justice Devadoss, after 
reviewing the judicial authorities on the 
subject came to the conclusion that the 
whole. of the statement made by the 
prisoner was admissible under s. 47, Evi- 
dence Act. With this view I respeotfully 


agree. 

I hold, therefore, that as s. 27 is in- 
tended to enable the prosecution to prove 
a confession made under certain circum- 
stances the whole of the information in- 
cluding the confessional portion thereof, 
given by the prisoner which relates to 
the fact discovered can be proved against 
him, and. further that the fact includes 
not only the concrete thing discovered 
by the Investigating Officer, but also its 
description as given by the accused in- 
cluding its connexion with the crime 
which is under investigation. I also hold 


that while only so -much of the in-. 


formation can be proved as has led to 
the discovery of the fact, there is no 
legal justification for splitting up or cut- 
ting down .the statement of the prisoner 
Bo as to make it a vague and unintelli- 
gible statement and thus to defeat the 
very object with which s. 27 was enacted 
and, therefore, that the information must 
be proved in the precise terms in which 
it was given. . l 

Consequently the statement made by 
Harnam Singh to the Sub-Inspector that 
he had sold part of his share of the 
Kotli Moman dacoity to Wadhawa Singh, 
goldsmith of Kalsian Khurd is admissible 
against him. It may, however, be stated 
that even if this statement be held 
to be inadmissible and the entire 
evidence relating to the discovery of the 
stolen property as a result of the in- 
formation given by him be excluded, still 
there is ample evidence on the record to 


establish the guilt of the appellant, I 
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would, therefore, affirm his conviction uude? 
8. 396, Indian Penal Code. . 

The question of sentence presents no 
difficulty in thia case. he weepnns 
carried and used by the dacoits, the 
brutal nature of the assault on the in- 
mates of the camp and the number of 
the injured persons and of the injuries 
received by them clearly lead to the in- 
ference that the culprits came deliberately 
prepared to kill anybody who came in 
their way and that it was in pursuance 
of this intention that Buta Mal deceased 
was brutally murdered. Under the circum- 
stances I hold that the penalty of death 
was fully deserved by Harnam Singh 
convict. I would, therefore, dismiss his 
appeal and confirm the sentence of death 
awarded to him by the Sessions Judge, 

Fforde, J.—I agree and have only 
a few remarks to make on the subject 
of s. 27, Evidence Act. The tendency of 
the prosecution iu this Province has been 
to give no effect to that section. The 
Statement leading to the discovery of an 
incriminating fact is hardly ever given 
ja evidence, the prosecution contenting 
itself with proving the discovery only, 
and in those cases where the statement 
is proved the confessional part of it is 
nearly always omitted. The words of the 
section, “so much of such information, 
whether it amounts to a confession or 
not, as relates distinctly to the fact there- 
by discovered, may be proved,” have 
been interpreted as though they read, “so. 
much of such information as leads to 
the discovery of the faet may be proved, 
provided it does not amount to a confes- 
sion. 


No doubt, the Judges in the past 
have been led to this construction by 
the rule of law which &t one time pre- 
vailed in Eagland. The rule as laid 
down by Eldon, O.J.,in R. v. Harvey 
(9) was that where the knowledge of & 
fact was obtained from a prisoner under 
a promise which excluded the confession 
itself from being given in evidence an 
acquittal should be directed, unless the 
fact itself proved would have been enough 
to warrant conviction without any confes- 
sion leading to it. That rule, however, 
was considerably relaxed in favour of the 
prosecutien by later decisions and the 
rule of the Common Law now is as stated 


(9) 2 Esst;P. O, 058. : 
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by Taylor on Evidence, Vol, 1, page 614, 
in there terms : 

. “When in consequence of information 
unduly obtained from the prisoner, the 
property stolen, or the instrument of the 
crime, or the body of the person murdered 
or any other material fact, has been 
discovered, proof is admissible that such 
discovery was made conformably with the 
information so obtained. The prisoner's 
statement as to his knowledge of the 
place, where the property or other 
article was to befound, being thus con- 
firmed by the fact, is shown to be true, and 
not to have been fabricated in consequence 
of any inducement. It is, therefore, com- 
petent to prove that the prisoner stated that 
the thing would be found by searching a 
particular place, and that it was accordingly 
so found, but it would not, in such acase 
of a confession improperly obtained, be 
competent to inquire whether he confessed 
that he had concealed it there. So much of 
the confession as relates distinctly to the 
fact discovered by it may be given in 
evidence, as this part at least of the state- 
ment cannot have been false,” 

+ Phipson on Evidence, 6th Edition, page 270, 
expressed the same rule in this way:— 

"Faets and documents disclosed in con- 
sequence of inadmissible confessions are 
receivable ifrelevant. And where property 
has been discovered or delivered up in this 
way so much of the confession as strictly 
relates thereto will be admissible, for these 
portions at least cannot be untrue; but 
independent statements not qualifying or 
explaining the fact, though made atthe 
same time, will be rejected." . 

The example given by Phipson to illus- 
trate this principle is as follows;— 


“A is charged with burglary, the fact 
that, after an improper inducement, A 
confessed to having thrown a lantern into a 
pond, and the fact that the lantern waa 
found there are admissible [R, v Gould (10), 
R. v. Harris, cited Joy. 83. R.v. Thurteli, id. 
84. Aliter as to other partsof the confession,’"] 

As s. 27, Evidence Act, has been drafted, 
as have been almost all the provisions of 
that*Áct, upoh the English principles of Jaw 
luid down in decided cases these Principles 
are, no doubt, avery useful guide to the 
interpretation of the Evidence Act. But, in 
considering the effect of s, 27, it must be 


(10) (1840) 9 C. & P, 364, 
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borne in mind that whereasin England a. 
confession made to a Police Officer by a 
person in custody is admissible in evidence 
provided the prosecution first shows that 
it has not been obtained by any improper 
means such ag coercion, threat or wrongful 
persuasion. s. 26, Evidence Act, prohihits 
such a confession being received in evidence 
at all, nnlers it comes within the four 
cornera of a. 27. 

America the tendency of the Courta 
appears to be to admit the whole confes- 
sional statement, once it has been proved 
that some relevant fact has been brought 
tolight in consequence thereof: see Wig- 
more on Evidence. 

I can find no recent English authority 
on the subject probably due to the faot 
that in England this question now very 
rarely arises. 

In India the Courts have recently given 
a wider construction to the terms of s.97 
than has hithertofnre heen the practice, In 
addition to the Madras case cited by my 
learned brotherthere are two rerent cares 
decided by the Bombay and the Patna High 
Courts respectively. In Shivabhai Bechar- 
bhai v. Emperor (11) the Court held that a 
statement made by an acensed person while 
in the custody of the Police. to the effect 
that he had burnt the deceased's clothes and 
would point out where he had done ro, 
is admissible in evidence under s. 27, 
Evidence Act, on the discoverv of the 
elothes in the place pointed out. The Court 
went so far as to hold that such a confes- 
sion, if it affects a co-aceused could be 
taken into consideration against the latter 
under s. 80. Tn Lalji Dusadh v. Emperor 
(12) it was held that where, in answer to the 
Investigating Police Officer, the accused 
stated that he threw the weapon with which 
he assaulted the deceased at a certain place, 
and the weapon was discovered as the 
result of the disclosure the statement 
consisting of the assertion that the weapon 
had been thrown ata particular place and 
that it was the weapon with which the 
offence was committed, was admissible in 
evidence under a, 27. With there decisions, 
which are to the same effect aa the Madras 
decision Tam in complete agreement. The 
Indian Evidenee Act in exvresa terma. puts 
the law on the subject on a wider basis 


(11) 97 Ind. Oas. 660; 50 B. 688; 28 Bom. L. R. 1013; 
27 Or. L. J. 1140; A. L R. 1926 Bom. 513. 

(12) 106 Ind. Cas. 698; 6 Pat. 747; 99 Or. L, J. 108; 
T. R. 1928 Pat. 163; 9 A. I, Or. R. 379. 
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than does the Common Lew in England. 
It seems to me that if an accused person 
jn custody of a Police Officer says to that 
officer, "I buried the. chhavi with which I 
murdered X at such and such a place,” 
and the chhaviisinfact found concealed 
in that place, the whole of thestatement 
is admissible in evidence. The words, “with 
which I murdered X" relate as distinctly to 
the object discovered, namely, the chhavi, as 
doesthat portion of the statement which 
discloses where the weapon may be found. 
There may, of course, be other remarks of a 
confessional nature included in the state- 
ment which would be inadmissible, as for 
instance, if the accused were to makea 
statement of his motives for murdering 
X and introduced detaila of the crime 
in which no reference to the weapon used 
appeared, and then ended by saying, "the 
chhavi with which the murder was com- 
mitted will be found hidden at a certain 
spot’, and the chhaviisfound hidden at 
that spot, then only the latter part of the 
statement could be proved as that would be 
the only part of the confession which related 
distinctly to the fact discovered. In every 
case of this nature the Court has to consider 
how much of the information given by the 
accused does relate distinctly to the fact 
discovered. 

In the case before us the statement of 
the accused, that he had sold part of his 
share in the Kotli Moman dacoity to 
Wadhawa Singh, goldsmith of Kalsian 
Khurd, is,in my opinion, clearly admis- 
sible as soon as articles are found in the 
possession of the goldsmith, Wadhawa 
Singh which are proved to be the pro- 
ceeds of the Kotli Moman dacoity, as the 
whole statement relates distinctly to the 
discovered fact. 

AN, A. Appeal dismissed, 


CALCUTTA HIGH COURT. 
OaruINAL RRERRENOB No. 83 or 1928. 
May 16, 1928. 
Present:—Justice Sir Oharu Ohunder 
Ghose, Krt., and Mr. Justice Gregory. 
NAZIR AHMAD-—COoMPLAINANT 


versus 
JOGESHOHANDRA BANERJEE 
—AOoUSsED. 
Penal Code (Act XLV of 1860), 8. 500—Pleader 
filing defamatory written statement on behalf of 


NABIB AHMAD 8, JSOGHSHOHANDHA BANBRIEE, 


589 


alient—Absence of malice =—Prosecution Yor defama- 
tion, legality of— Presumption of good faith. 

A Pleader who files a petition containing de- 
famatory statements on behalf of his client, can- 
not be prosecuted under s. 500, Penal Code, where 
there is no allegation of any malice or absence of 
good faith on his part. [p. 572, col. 1.] 

It isthe duty ofa Court when complaint is made 
against an Advocate for having used defamatory 
words to presume that the remark or question 
objected to was made on instructions and in entire 
good faith. [ibid.] 


- Reference by the Sessions Judge, Noakhali, 


REPORT.—Unders. 438 of the Crimi- 
nal Procedure Code, I have the honour to 
transmit herewith the record of the case 
noted in the margin (foot-note*) to be laid 
before the High Oourt with the following 
report:— . 

1. A brief analysis of the case:— 

The petitioner is Babu Jogesh Chandra 
Banerjee a respectable Pleader of Sandwip 
who has been summoned along with two 
others by the Sub-Divisional Magistrate of 
Noakhali Sadar under s. 500, Indian Penal 
Code, for alleged defamatory statement con- 
tained in a petition of objection under 
O. XXI, r. 2, Civil Proeedure Code, filed by 
Babu Jogesh Ohandra Banerjee on behalf of 
his client Sreemati Alimenessain connection 
with Miscellaneous Oase No. 189 of 1927 of 
Sandwip Munsif's Court. There is no allega- 
tion as far as Babu Jogesh Chandra Baner- 
jee is concerned that he acted from malice 
or from private motive. Sreemati Alime- 
nessa and her son Ahmed Mia have also been 
summoned by the learned Sub-Divisional 
Magistrate,but as they have not filed any 
motion before me, I do not deal with their 


case. 

8. The order recommended for revision:— 

It is recommended that the proceedings 
against Babu Jogesh Ohandra Banerjee, 
Pleader, should be quashed. 

$ and 4.—In what particular portion the 
order should be reversed. 

Tt may be of help to the Hon'ble Judges 
to have a short history of the previous liti- 

tion which resulted in the alleged 
defamatory statement. I shall state briefly 
the sgmeas faras based entirely on the 
records of the Oivil Courts. Alimenessa 
brought a title suit (T. S. No. 522 of 1923) 
in the Sendwip Munsif's Court against her 
brother Ismail and others claiming certain 
properties by inheritance from her father 
Asak Sukbani. In their written statement 
the defendants claimed certain properties 
bv virtue of a deed of gift alleged to have 
7 J'ogesh t ndra Banerjee v. Emperor, | 
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been exesuted by the said Asak Sukhani, 
Alimenessa had definitely characterised this 
deed of gift as a forgery. In the course 
of the suit the parties agreed to an arbi- 
tration by three respectable Pleaders of 
Sandwipand the arbitrators gave an award 
in favour of Alimenessa and the award was 
incorporated and made a part of the decree 
of the Munsif’s Court. In the award the 
arbitrators have made a finding “As 
regards the alleged deed of gift, from the 
evidence of witnesses cited by both parties 
and of witnesses whom we enquiréd for 
our satisfaction and from the circumstances 
and probabilities of thecase we are not eatis- 
fied that Asak Sukhani did himself exe- 
eute the deed of gift.” In this alleged 
deed of gift the complainant Nazir Ahmed 
of the present case was 8 witness. A certi- 
fied copy of the deed of gift is sent along 
with the record and flagged “A” for easy 
reference. In convection with the title suit 
there had been an application for dispauper- 
izing Alimenessa who had sued as a pauper. 
In the course of that.enquiry the Govern- 
ment Pleader of Sandwip was examined on 
behalf of the defendants (7. e., the opposite 
party to Alimenessa) and the following ex- 
tract from his evidence will be of some 
help :—“Both before and after the plaintiff 
was declared a pauper Nazir Ahmed Mia a 
wall-to-do man asked me if I would act as a 
Pleader for the opposite party. On the 
occasion the opposite party might (like)to 
flle written defence in the suit. Nazir 
Ahmedtold me the plaintiff has got two 


Pieaders. I suggested the Pleader Rajendra 


Babu might be appointed. But Nazir 
Ahmed and others told me that Rajendra 
Babu had refused to work for them." The 
passage is flagged "B" for easy reference, 
The deposition of the Government Pleader 
was given on behalfof the opponents of 


Alimenessa and remains unchallenged by 


any party. This very Government Pleader 
was later on selected as one ofthe three 
arbitrators, After Alimenessa won the 
title suit she filed through Babu Jogesh 
Ohandra Banerjee an execution ease for 
realisetion of the amount decreed by the 
Court on the basis of the award of the 
arbitrators. In the course of that execu- 
tion case one of the judgment-debtors put 
in an objection to the effect that there had 
been & compromise between the parties on 
ihe intervention ofthe complainant Nazir 
Ahmed and others as a result of which a 
gum was alleged to have been amicably 
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paid and the decree fully satisfied. This wat 
registered as Miscellaneous Case No. 189 of 
1927 of Sandwip Mansif's Court. In her 
answer to this petition under O. XXI,r. 2, 
Civil Procedure Code, Alimenessa filed an 
objectjon through the petitioner Babu 
Jogesh Chandra Banerjee, It is to be care- 
fully noted that although not required by 
alaw this petition of objection is signed by 
Ahmed Mia son and agent of Alimenessa, 
The record of the title suit will show 
that Ahmed Mia had acted as agent of 
his mother Alimenessa. It is clear, there- 
fore, that responsibility for the petition, 
of objection was taken by Alimenessa 
through her agent. In that objection 
petition it was said "Bisheshata Nazir 
Ahmed Mia ekjon tanni prokirtir loke, pro- 
tibeshe shaha mamla mokrdama chal il ei- 
tahar uparjager pantha haya. Ei bektike- 
salish manya karibar kona hetu chhilana. 
Mul Mokordama te o ukta Nazir Ahmed Mia- 
paramorshe o joge prarthi jal dalil srijan 
karata proti paksher swatva nashta karibar 
upakram kariachhel o"; freely translated it 
means specially as “Nazir Ahmed Mia isa 
sort of a tout who is able to secure an’ 
income if a case goes on between neighbours 
and especially as in the original suit a 
forged document was created and an attempt 
made to defeat the rights of the objector,’ 
there was no reason to make such & man 
an arbitrator.” It is to be noted that 
Nazir Ahmed had been definitely put 
forward as the arbitrator in O. XXI, r, 2 
Civil Procedure Code, petition and -it ig 
further clear that it was relevant to con- 
trovert the allegation about the arbitration 
put forward in the petition under O. XXI 
r. 9, Oivil Procedure Code, Nazir Ahmed: 
was not examined to prove the alleged 
compromise but other witnesses were exe 
amined and the decision of the learned 
Munsif on the petition under O. XXI, 
r. 2, Civil Procedure Code, and the objection 
petition was "Under the circumstances I 
disbelieve the whole story of payment. It 
is hence ordered that the petition be dis- 
allowed with costs and Pleader's fee Rs. 2 
to opposite party." The decision is flag- 
ged “O” for easy reference. For the state- 
ment iu the objection petition which I 
have previously quoted in full Nazir Ahmed 
filed a petition of complaint under a. 500, 
Indian Penal Code, before the learned Sub- 
Divisional Magistrate of Sadar against 
Alimenessa, herson Ahmed Mia and Babu 
Jogesh Ohandra Banerjee. After examin- 
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ing Nazir Ahmed. on oath the learned 
Bub-Divisional Magistrate passed the 
following order: “Summon Alime- 
nesas, Ahmed Mia and Jogesh Ohandar 
Banerjee under œ. 00, Indian 
Penal Oode." The lesrned Sub-Divi- 
sional Magistrate made no equiry into 
the matter before issuing summons and 
obviously did not think it worthwhile to 
act in accordance with the direction given 
by their Lordships of the Oaleutta High 
Oourt in Banerjee v. Emperor (1) "No 
doubt, there may be circumstances which 
may show that the question or remark 
objected to was made wantonly or from 
malice or from private motive, but the 
greatest care ought to be taken to 
enquire into the circumstances and as 
stated in Rangoon cass an opportunity 
should be given to the party accused 
of such offence to offer explanations 
before summons is issued" (page 2804). In 
his deposition before the learned Sub- 
Divisional Magistrate the complainant Nazir 
Ahmed said: “On December 3rd Alimenessa 
filed a statement in miscellaneous case 
alleging that I wasa tout and that litiga- 
tion in the village increases my income 
and that a forged document was fabricated 
and filed by me in the original case. 
The statement was filed and draft (drafted) 
by Jogesh Chandra Banerjee Pleader for 
Alimenessa and Ahmed her son signed 
his mother’s name in the statement. This 
false statement lowered me in the estima- 
tion of the public eye (in the estimation of 
the publie). I was not a party to the suit 
but the opposite party named me as a 
salish in his petition." It is to be careful- 
ly noted that there is not a word in his 
statement on oath by Nazir Ahmed that 
there was any malice, private motive or 
wantonness in making the statement. On 
the other hand, his statement on oath shows 
that the alleged defamatory statement was 
relevant to the purpose of Alimenessa’s 
case and had been made thus relevant by 
her opposite party and further responsibil- 
ity for the statement was taken by Alime- 
nessa as the objection petition was 
urged signed by her son and the filing by 
the Pleader was for her. In his petition of 
complaint Nazir Ahmed had clearly stated 
“Ullikhita ukti mitya o biddosh prashuta. 
Ek dui nong bibadi amar prati akrosh 

(1) 104 Ind. Ces. 717; 46 O. L. J. 227; 28 Or. L. J 
877; A.I R. 1927 Oal. 833; 9 A. I. Or. R. 64; 55 O. 85.. 
*Page of 46 O, L. J.—|Ed-] 
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basata irshmule amar anishia kaviber ude 
deshye o amar nanabhabe anishta haiba 
jania shunia eirup ukti kariachhe, Tin 
nong bibadi ekjan ukil ain bebashaie hayia 
0 ebong amar shamajik absatha maryyada o 
sanman sambandhe sampurna abagata tha- 
kia 0 ebong amar charitra of karyya 
kalaper birudhya kichhu abhijog karibar 
sangata o jukti jukta karan niai janiao 
ullikhita manhanikar anishtajanak mithya 
ukti rachanar ebong prochare o prokasha 
shahajya karia foujderir danadania karyya 
kariachen” (the above statement is false and 
the result of spite). Accused Nos.1 and 2. 
(Alemenessa and Ahmed Mia) have made 
this statement out of grudge against time 
and out of spite to cause harm to me and 
knowing that it will cause various sorta 
of harm, Accused No. 3 (Jogesh Chandra 
Banerjee) is a Pleader who although he 
follows the profession of law and knows 


fully my special status, prestige and respect 


and knows also that there is no proper or 
reasonable ground for complaint against 
my character and my action has helped in 
the composition, publieation and spreading 
of the above mentioned defamatory and 
harmful statement and has thus commit- 
ted anact punishable under the criminal 
law. Itis to becarefully noted that even 
in this petition of complaint there is no. 
malice or private motive urged against, 
the petitioner, Babu Jogesh Chandra. 
Banerjee and care has been taken to dis- 
tinguish his gasefrom thatof the other two.. 
Olearly in accordance with the ruling. 
in Banerjee v, Emperor (1) cited before, there 
is no case for the petftioner to answer. 
The learned Sub-Divisional Magistrate in 
his explanation says that there is no 
absolute privilege and I do not for a mo» 
ment contest this proposition. The matter 
as far as the Courts subordinate to the 
Calcutta High Court are concerned ig 
governed by clear authorities. He further 
says that “as the complainant in his peti- 
tion of complaint alleged knowledge of 
character, conduct and social status by the 
Pleader the petitioner (Pleader) cannot 
claim any privilege until he proves good 
faith which he can very well do during 
the trial of the case.” The learned Sub- 
Divisional Magistrate obviously forgot what 
Bir O. C. Ghose, Kt., Judge, said in Banerjee 
v. Emperor (1): “The presumption, there 
fore, is that a.question asked in cross 
examination making an imputation as 
regards a witness affords no ground 
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ordinarily for a criminal prosecution and 
that it ia the duty of a Qourt when com- 
laint is made against an Advocate for 
aving used defamatory words that it should 
ordinarily be presumed that the remark or 
question objected to was made on instruc- 
tions and in entire good faith.” The learn- 
ed Sub-Divisional Magistrate of Noakhali 
Sadar seems to think that the presump- 
tion is entirely the other way and that a 
respectable Pleader is to be dragged all 
the way from the Sandwip day after day to 
his Court to prove good faith when there 
is no allegation of malice or any private 
motive against him in any eingle piece of 
paper on record when the statement made 
for a relevant purpose is under instruction 
from his client and when the responsibility 
is fully accepted by the client. The learned 
Sub Divisional Magistrate forgot that the 
complainant did not substantiate on oath 
his own allegation that the Pleader was 
aware of the special status, character and 
conduct of the complainant. Even if the 
statement in the petition of complaint 
be accepted as correct, the unchallenged 
documentary evidence in the present case 
would be sufficient for any lawyer to aet 
as the petitioner has done. As I have 
previously pointed out Nazir Ahmed the 
complainant was a witness of the alleged 
deed of gift which was not believed by 
three respectable arbitrators as having 
been executed by Asak Sukhani. Farther, 
openly in Court in his deposition on oath 
the Government Pleader of Sandwip stated 
that Nazir Ahmed approached him on 
behalf of the opposite party to Alimenessa 
and this statement of the Government 
Pleader isnot only unchallenged but as 
1 have said the Government Pleader was 
later .on appointed as one of the 
three arbitratofs by consent of all the 
parties. Farther, Nazir Ahmed was set up 
ag an arbitrator who brought about com- 
promise in the execution proceedings and 
that the opposite party to Alimenessa did 
not examine Nazir Ahmed in Court in 
connection with O. XXI, r. 2, Civil Pro- 
cedure Code, petition and, furthermore. the 
Mungif of Sandwip definitely disbelieved 
the story of payment as set up. Unlessa 
Pleader is to set himself up as a Judge I 
do not see how Babu Jogesh Ohandra 
Banerjee can be called upon to undergo a 
trial when thereis no malice, wantonness 
or private motive en his part and when 
his client has accepted full responsibility 
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for thestatement. fam humbly of opinion 
that the observation made by Sir O. C, 
Ghose, J., in the case of Banerjee v. Emperor 
(1) would be ample authority for quashing 
the proceedings as far as Babu Jogesh 
Ohandra Banerjee is concerned. Tha 
learned Sub-Divisional Magistrate, Sadar 
has further said “In this particular case 
the opposite party (Alimenessa) was a 
woman and the written statement filed on 
her behalf was received by the petitioner, 
Pleader, through her son. Evidently, there- 
fore, the petitioner had no opportunity of 
ascertaining facts of the statement from 
the opposite party.” Had the learned Sub- 
Divisional Magistrate taken care to call for 
the record of title suit before summoning 
Babu Jogesh Chandra Banerjee he would 
have been surprised to find that Ahmed 
Mia had been acting as agent of his 
mother. Further in the title suit the Court 
had been definitely asked to decide on the 
question whether there was a forged deed 
of gift and that there has been definite 
evidence by the Government Pleader of 
Sandwip about the part taken by Nazir 
Ahmed in connection with the title suit. 
Had the learned Sub-Divisional Magistrate 
only followed the directions of their Lord- 
ships of the High Court as he should. 
always be careful enough to do, and given 


-the party accused (Jogesh Chandra Baner- 


jes) an opportunity to offer explanation 
before summons is issued as enjoined by 
his Lordship Sir O. O. Ghose, J., in the 
case of Banerjee v. Emperor (1), cited above, 
he would have found that any proceedin ga 
against Babu Jogesh Ohandra Banerjee 
would be absolutely fruitless, Further, I 
am puzzled and perplexed by the explana- 
tion offered by the learned Sub-Divisional 
Magistrate. If the learned Sub-Divisional 
Magistrate really believed the explanation 
which he has now put forward that the 
defamatory statements were not made on 
the authority of Alimenessa then his own 
conduct in summoning Alimenessa under 
8. 500, Indian Penal Code, cannot but 
deserve the strongest condemnation. Fur- 
ther, unless the learned Sub-Divisional 
Magistrate has any material locked-up in 
his own breast which he has not put on 
record even the statementon oath of Nazir 
Ahmed and the petition of complaint 
filed on his behalf will be found entirely 
to contradict the explanation offered by 
the learned Sub-Divisional Magistrate, 
Hither the learned Sub-Divisional Magis- 
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trate believed Nazir Ahmed’s case that 
the defamatory statement was on the 
authority of Alimenessa or he had absolute- 
ly no justification for dragging Alime- 
nessa into Court under s. 500, Indian 
Penal Gode. The explanation offered by 
the learned Sub-Divisional Magistrate may 
be very ingenious but is certainly not con- 
sistent with his own judicial act of sum- 
moning Alimenessa. 

The explanation of the learned Sub- 
Divisional Magistrate was called for and is 
forwarded withthe record, 

Narendrakumar Bose 


and Babu 
Jitendrakumar Sen Gupta, for the Peti- 
tioner. 


JUDGMENT.—For the reasons given 
by the learned Sessions J udge of Noakhali 
We accept the reference and quash the pro- 
ceedings referred to therein. 

A, N. A, Reference accepted, 


—— 


OUDH CHIEF COURT. 
ORIMINAL Rergranog No. 22 or 1928. 
OzIMINAL MISORLLANEOUS APPLIGATION 

No, 30 or 1928, 

“July 21, 1928, 
Present:—Mr. Justice N anavutty. 
EMPEROR--OeAaPLAINANT 
versus 


SHIVA DAT—Acouszp. 

Criminal Procedure Code (Act V of 1898), ss, 287, 
561-A—Non-appearance of Counsel through his own 
carelessness—)ix parte order—Applwaton for re- 
hearing—High Court's jurisdiction to entertain appli- 
cation—Summone served for offence under s. 278, Penal 
Dede somit ion under s, 290, Penal Code, whether 

egal, 

Where owing to Counsel's carelessness in not 
appearing in the Oourt at the time when a case is 
called on for hearing, his client's case goes unrepre- 
Bented aad an ex parte order is passed, the High Court 
has jurisdiction under s. 561-A of the Orimmal Pro- 
cedure Uode to entertain an application to re-hear 
the matter, if, in its discretion, it considers it 
necessary to do so inorder to secure the ends of 
justice. [p. 573, col. 2.] 

Mathra Das v. Emperor (1), referred to. 

Under s 237 of the Oode of Criminal Procedure 
itis open to a Magistrate to conviot an accused of 
& lesser offence than that with which he ig charged. 

ere, therefore, the summons served upon an 
acoused only mentions an offence of making atmos- 
phere noxious to health, an offence under s. 218, 
Ponal Oode, which is punishable with a fine which 
may extend toRs. 500, he may be convicted „of the 
offence of mekan & public nuisance, which 1s 

unishable under s. 290, Penal Code, with a fine of 
B. 200. [p. 574, col. 2.] ; 
Oase reported by the Sessions J udge, 


Pardoi, under e. 438 of tho Orimina] Pro» 
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cedure Code, by his order, dated the 9th 
June, 1928. 

Mr. H. K. Ghosh, tor the Orown. 

Mr. K. P. Misra, forthe Accused. 

JUDGMENT.—This is an application 
presented by Mr. K. P. Misra, Bar.-at Law, 
under s. 561-A of the Oode of Criminal 
Procedure. I have heard the learned 
Counsel in support of his applieation, as 
aleo the learned Government Pleader on 
behalf of the Crown, 

A preliminary objection has been raised 
before me by the learned Government 
Pleader that this Court is not competent to 
entertain this petition under s. 561-A in 
view of the provisions of s, 369 of the 
Oode of Oriminal Procedure. To rebut 
this contention the learned Counsel for 
Shiva Dat, accused, invites my attention toa 
ruling of the Lahore High Court reported 
as Mathra Das v. Emperor (1), in which 
Mr. Justice Broadway held that s, 561-A. 
of the Code of Oriminal Procedure is in 
no way limited or governed by s. 369 of the 
same Code and that the High Court had 
power to re-consider the question of sentence 
when the -ends of justice required it. In 
the present case the learned Counsel for 
Shiva Dat frankly admits that owing to his 
own carelessness in not appearing in Court 
at the time when the original reference 
was called on for hearing, his client’s cage 
went unrepresented and an ex parte order 
was passed. It seems to me that the new 
provision, 561-A of the Code of Oriminal 
Procedure, which has been added to the 
Code of Criminal Procedare by the Oriminal 
Procedure(Amendment) Act XVIII of 1923, 
does authorize the High Court to make any 
order as may be necessary to secure the 
ends of justice or to prevent abuse of the 
process of any Court and to give effect to 
any order under this Oode, and that thia 
power has been conferred upon the High 
Courts in India notwithstanding the limita- 
tions contained in s. 369 of the Oode of 
Oriminal Procedure. I, therefore, hold that 
this Oourt has jurisdiction to entertain the 
present application if, in its disoretion, it 
considers it necessary todo so in. order 
to secure the ends of justice. 

Ooming now to the merits of the case, T 
have listened at great length to the argu- 
ments of the learned Counsel for Shiva 
Dat and have carefully perused the all too 
elaborate order of reference made by the 


1) 99 Ind. Oas. 1039; A. I, R.1937 Lah, 139; 9 Lj 
uD 42: 28 Or,L, J, 239, poe, 
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learned Sessions Judge of Hardoi. It seems 
to me that the learned Seasions Judge has 
been too vehement in his wholesale con- 
demnation of the procedure of the learned 
Joint Magistrate and his order would have 
gained in force and in dignity if it had 
been more concise, and had imported less 
heat in this matter. 

So far as the conviction of the accused 
Shiva Datof an offence under s, 290, Indian 
Penal Code, ia concerned, I am of opinion 
that the conviction of the accused is strict- 
ly legal &nd that the procedure of the 
learned Joint Magistrate i8 not open to 
serious objection. The learned Oounsel 
for Shiva Dat invites my attention to a 
' ruling of the late Court of the Judicial 
Commissioner of Oudh reported as Municipal 
Board, Lucknow v. Tulsiram & Sons (2) in 
which it was held that it is incorrect pro- 
cedure to convict an accused in a summons 
ease on an admission made by his Oounsel 
without examining the accused or without 
recording any evidence. So far as that 
ruling goes, it has really no applicability 
to the present case. Inthe present case 
the accused ShivaDat was not convicted 


on any admission made by his Oounsel. , 


The procedure adopted by the learned 
Joint Magistrate in examining the accused 
at the commencement of the trial in a 
summons case was perfectly legal. It was 
on the accused's own admission that he 
has been convicted and if has nowhere 
been held that an accused may not in 
a summons case be convictéd on his own 
plea of guilty. Section 243 of the Code of 
Oriminal Procedure lays down that if the 
accused admits that he has committed the 
offence of which he is accused, his admis- 
sion shall be recorded as nearly as possi- 
ble in the words used by him, and if 
he shows no sufficient cause why he should 
not be convicted, the Magistrate may con- 
viet accordingly. So the procedure adopted 
by the learned Joint Magistrate in the 
present case was in conformity with the 
rovisions of s. 243 of the Code of Oriminal 

rocedure. The accused admitted the cor- 
rectness of the map Ex. A; he admitted 
that the point A on the map wasthe window 
or the opening of the latrine; that the 
red dotted line showed the publie way; 
that the measurements shown in the map 
were correct; and that he committed the 
nuisance of erecting this latrine as there 

(9) 83 Ind, Ona, 883; 1 O. W, N, 485; 10 O. & A. L/ 
RB, 1100; 96 Or, La d, 110; A, I R. 1926 Orah 805, 
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was no other place where he could huve 
constructed it. Iam, therefore, of opinion 
that the conviction of the appellant under 
s. 290 is not illegal. It was argued before 
me by the learned Counsel for the acoused 
that thesummons served upon Shiva Dat 
only mentioned an offence under 8. 278, 
Indian Penal Code, and not an offence under 
s. 290, Indian Penal Oode, Section 278 is 
punishable with a fine which may extend to 
Rs. 500, whereas s. 290is punishable with 
a fine which may extend only upto Rs. 200. 
Under s. 237 of the Oode of Oriminal 
Procedure it was open to the Magistrate to 
convict the accused of a lesser offence than 
that with which he had charged him, I, 
therefore, uphold the conviction of Shiva 
Dat for an offence under s. 290, Indian 
Penal Code. In view, however, of the 
penitent attitude adopted by Shiva Dat and 
his frank plea of guilty before the Magis- 
trate I am of opinion thatthe fine of Rs. 50 
is far too severe. I reduce the sentence 
to a nominal fine of Rs, § and I direct 
that the balance of the fine, if paid, be re« 
funded to Shiva Dat. : i 

Coming now to the order under s. 143 of 
the Code of Oriminal Procedure Í am of opins 
ion that this order cannot be sustained bës 
cause the accused was notexamined in respect 
of the purdah wall used for screening the 
sweeper from public gaze, and it has not 
been shown by any evidence on the re- 
cord that the wall is an encroachment 
upon the public road or it was construct~ 
ed on land belonging to Shiva Dat him» 
gelf. The learned Counsel for Shiva Dat 
informs me that the. wall was constructed 
by Shiva Dat with the full permission of 
the Town Magistrate upon land belonging 
to Shiva Dat himself. lf the- learned Joint 
Magistrate wants to proceed in this matter 
he should take proceedings unders. 133, 
Oriminal Procedure Oode, and give the 
accused ShivaDat an opportunity of shows 
ing cause why the wall and the latring 
ghould not be demolished. 

I, therefore, set aside the order of thè 
learned Magistrate as regards the demoli- 
tion of the screen walland of the latrine 
but maintain the conviction of Shiva Dat 
for an offence under s. 290, Indian 
Penal Code, and reduce the sentence from 
a fine of Rs. 50 toa fine of Ra. 5, To this 
extent this reference is allowed, 

G. E, Sentence reduced 
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LAHORE HIGH COURT. 
OURIMINAL Revision Oasz No. 749 or 1928, 
June 8, 1928. 

Present :—Sir Shadi Lal, Kr., Ohief 
Justice, 
RAMZAN-—AcoUSED—PRBTITIONER 
versus 
SAHIB BIBI—OosPLAINANT— 
RESPONDENT. 


Criminal Procedure Code (Act V of 1808), s. 488— ` 


Sesond marriage by Muhammadan husband—Refusal 
to divorce—Separate maintenance—Maintenance order 
with proviso, legality of. 

The husband marrying another wife or refusin 
to divorce the comnlaiBent is no ground for award- 
inga Muhammadan wife separate maintenance. 

An order granting maintenance with a proviso 
that if the husband Alves with the compleinant the 
-latter would not be entitled to any maintenance is not 
contemplated by law. : 

Oase reported by the Sessions Judge, 
Sargodha, with his No. 215-J of 30th March, 
1928, 

FAOTS of the case appear from the 
following report made by the Sassions 


Judge :— 


. .REPORT.—Musammat Sahib Bibi 
Applied to the Magistrate under s. 488, 
_Oriminal Procedure Oode, against her 


husband for maintenance on the allegation ` 


that 15 days after her marriage with the 
accused, he married another woman, as- 
saulted her, removed her ornaments and 
turned her out of the house, and that he 
would neither live with her nor divorce 
her nor support her. 

The accused admitted that he had 
married another woman, but declined to 
divorce the complainant and offered to live 
with her, but declined to give her separate 
maintenance. The complainant put her- 
Belf and her father in the witness-box and 
closed the case. The accused stated that 
he had no defence to offer.” 

The Magistrate passed the following 
order :— 

Musammat Sahib Bibi complainant is 
Branted a decree against Ramzan for an 
allowance of Rs. 5 per mensem provided 
that if he lives with her (is ko abad karleve) 
she would not be entitled to maintenance. 

_ The husband has put in a revision peti- 
tion asking for the setting aside of the 
said order. 

The order of the Magistrate is not only 
wrong in the form, but appears to be 
illegal inasmuch as the proviso that if the 
accused lives with the complainant, the 
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latter would not be entitled to any main- 
tenance, makes the order quite vague and 
almost tincapable of enforcement. The 
Magistrate ought to have made up his 
mind whether on the evidence produced 
before him, the accused had sufficient 
excuse for refusing a separate maintenance 
to his wife, and if he was of opinion that 
She was entitled to & separate mainten- 
ance, he should have given an absolute 
order and not a conditional order such as 
he gave, 

. As the record stands, it appears that the 
husband offered to take his wife, but the 
wife refused on the ground of ill-treatment, 
but there is no clear finding ofthe Magis- 
trate, whether the wife's refusal is justif- 
ed or not. Themere admission of the 
accused that he has married another woman 
and thathe refused to divorce thecomplainant 
would not, by itself, justify the order of a 
separate maintenance, as, under Muham- 
madan Law, a husband can marry more 
than one woman. 

It is recommended, therefore, that the 
Magistrate’s order be set aside and the 
case remanded to him fora fresh decision 
according to law. 

Mr. Muhammad Din Jan, for thePetitioner. 

ORDER.—For the reasons recorded by 
the learned Sessions Judge I quash the 
order of the Magistrate and direct him to 
try the case in accordance with law. i 

B. L, Order quashed, 


LAHORE HIGH COURT. 
ORIMINAL Revision Petition No. 1532 
oF 1927, 

November 8, 1927. 

Present :—Mr. Justice Fforde. 
BISHAN SINGH—Acoussp— 
PxTITIONER 

: Versus 
ABDUL GHAFUR —CoMPLAiINANT— 
RESPONDENT. ° 

Criminal Procedure Code (Act V of 1898), s. 489— 
Order of acquittal—Interference ín revision—Princi- 
ples—Delay in applying for revision, effect of. 

An order of More or acquittal should not be 
set aside unless it is clearly wrong and it would be 
a travesty of justice to order re-trialin such a case 
on revision after the lapso o£ more than a year and 
& half from the date ofthe discharge qr acquittal 
of the dcoused, 
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Oriminal revision petition from an order 
of the Sessions Judge, Karnal, dated the 
22nd June, 1927. 

Messrs. G.C. Narang and Brij Lal, for the 
Petitioner. 

Mr. Ghulam Rasul, for the Respondent, 

JUDGMENT.—Sardar Bishan Singh 
was tried by Mr. Manmohan Nath, Magis- 
trate, First Class, Karnal,on 25th November, 
1925, for various alleged offences under 
se. 342, 355 and 500, Indian Penal Code. 
After hearing the evidence the learned 
Magistrate, in a very careful, and clear 
judgment, discharged the accused. On 
4th February, 1926, the complainant filed 
a petition for revision of this order of dis- 
charge. Notice of that petition was not 
served on the accused until April, 1926. 
The hearing was fixed for 4th December, 
1926, and the learned Sessions Judge who 
heard the revision application did not 
pronounce the judgment till 22nd June, 
1997. The result is that & year and a 
half after the present petitioner had 
been discharged he has been ordered to be 
re-tried. 

The first question which I have to de- 
-gide is whether the learned Sessions Judge 
was correct in holding that the Magistrate's 
order is perverse as he alleges it to be. So 
far from holding that that order ig perverse 
Iam satisfied that itis entirely warranted 
by the evidence in the case. By no pos- 
sible line of reasoning could it be held 
that itis clearly wrong whichis what the 
law requires to be held before an order of 
discharge or acquittal can be set aside. I 
need only say that I find myself, on hear- 
ing the whole case in entire agreement 
with the conclusion which was arrived at 
by the learned trial Magistrate and with 
the reasons which he has given in his 
judgment for arriving at that conclusion. 
I may add that an order in a case of this 
kind for re-trial of the accused after such 
a lapse of time amounts to a travesty of 
justice. I accordingly accept this peti- 
tion, set aside the order of the learned 
Ressions Judge and affirm the order of 
discharge passed by the learned trial 
‘Magistrate. 1 order the further proceedings 
now pending to be quashed, 

ANA Petition accepted, 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
OniMiNAL Revision No. 116-B or 1927. 
June 17, 1927. 
Present:—Mr, Mr. Maenair, A. J. O. 
BAPUJI—Acousrp —APPLIOANT 
versus 
EMPEROR—Non-APPLIOANT. 


Penal Code (Act XLV of 1860), s. 858—Resistance 
io process-server—Deterrent sentence, when neces- 


sary. 

Wren though a deterrent sentence is necessary for 
the offence of resisting a process-server, even while 
the accused is not sure that the attachment is legal,” 
a deterrent sentence is not called for, if the action ia 
taken by the accused in the most open manner and 
has made an endorsement onthe warrant that he 
resisted the process-server. 

Application for revision against an order 
of the District Magistrate, Yeotmal, dated 
the 23rd March, 1927. 

Mr. Dutt, for the Applicant. 

ORDER.—The facts found by the 
Magistrate are that the applicant resisted 
a process-server, who was endeavouring 
to deliver possession of the applicant's 
standing crops to Pandurang; he used 
criminal force by catching the process- 
server's hand and giving him pushes. Mr, 
Sukthankar, District Magistrate, has sug- 
gested that the applicant may have offered 
resistance under a mistaken idea of his 
rights. 

The Counsel for the applicant does not 
desire to dispute these findings. Very 
many people are disposed to resist prosess- 
servers when their property is attached, 
and it is necessary to pass deterrent sen» 
tences even where such persons are not Sure . 
that the attachment is legal. But the ap- 
plicant acted in the most open way and 
made an endorsement that he had resisted 
the process-server, A very heavy punish- 
ment is not required in order to deter 
persons from taking such action, it would 
be differentif the action was such that the 
chance of detection and punishment was 
very small. In my opinion a substantial 
fina would have been sufficient; the re- 
sistance offered was merely & technical 
assault. The applicant has undergone 
rigorous imprisonment for some months, I, 
therefore, reduce the sentence to the im- 
prisonment already undergone, 

G, B, D, Sentence reduced, 


111 I, C. 1998 


PRIVY COUNCIL. 

APPHAL FROM THE Mapras Hias Counr. 
June 14, 1928, 
Present:—Viscount Sumner, Sir John 
Wallis and Sir Lancelot Sanderson. 

Sri RAJA RAO SRISWETACHALAPATI 
RAMAKRISHNA RANGA RAO 


BAHADUR GARU, RAJA or BOBBILI— * 


D&FENDANT—AÀPPBLLANT 


versus 
AYYAGARI SODEMMA —PLAINTIFF— 
RESPONDENT. 
Limitation—Suit for possession of immoveable pro- 
perty—Limitation—Onus probandi, 
In a suit to recover possession of immoveable 
property, the onus is on the plaintiff to establish 
that the suit is brought well within the period of 


limitation. [p. 577, col. 1. 
5 Held, that the plaintiff had failed to discharge 
such onus. [p. 582, col. 2; p. 583, col. 1.] 

Appeal from a judgment and decree of 
the Madras High Oourt, (Spencer and 
Devadoss, JJ.,) dated the 7th September 
1922, reversing a decree of the Court of 
the Subordinate Judge, Vizagapatam, dated 
the 17th December, 1919. 

Mr. Dunne, K.C., and Narasimham, for the 
Appellant, 

Messrs. De Gruyther, K. C., and Subba 
Row, for the Respondent, 


JUDGMENT. 

Sir John Wallis.—The only question 
for their Lordships’ decision in this appeal 
is whether the istuva or parcel of land 
known ag Nyallapollam in Sankili village 
of the Bobbili zemindari in the Madras 
Presidency, which is claimed by the plaint- 
iff, was taken possession of in 1880, together 
with another istuva in the same village 
known as Ohellakapollam, by the adoptive 
mother of the first defendant, the Maharaja 
of Bobbili, as security for the discharge of 
certain debts incurred by the plaintiff's 
deceased husband to the estate and tothe 
local temple. Unless this be established 
the plaintiff's suit is admittedly barred, and 
her rights in this istuva have long been 
extinguished under the Law of Limitation. 

The Maharajah of Bobbili was the first 
and principal defendant, butin January, 
1917, an order was made in this suit on 
the plaintiff's petition that “the present 
Rajah of Bobbili" should be madea sup- 
plemental twenty-fourth defendant, the 
gemindari having apparently devolved upon 
him in the lifetime of the first defendant, 
and heappears henceforth as the contest- 
ing defendant, and will be referred to as 
the defendant, 
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Itis now common ground that when 
accounts were] settled in 1905 and the debta 
fully discharged, the plaintiff was given 
possession of Ohellakapollam only, and not 
of Nyallapollam; but there was also a 
question in this suit as to whether the 
whole of Ohellakapollam was then returned 
to plaintiff. Both the lower Oourts held 
that the plot sued for formed part of 
Ohellakapollam, and the High Court further 
found that the plaintiff was entitled to sue 
for it as the separate property of her 
deceased husband. These findings were not 
questioned before their Lordships, 

It was admitted inthe first defendant's 
written statement that Ohellakapollam had 
been granted to the plaintiff's husband, 
Ayyagari Varahalu, who was the estate 
sheristadar, and that it had been intended 
to grant him Nyallapollam and other landa 
as well; but it was alleged that he had 
acted prejudicially to the Samasthanam, and 
that, according to the custom of Samastha- 
nam andto the nature of the grant, as the 
suit lands were not absolute inams, the 
grant relating to Nyallapollam and the 
other lands was not given effect to and 
was stopped, and these lands had been 
entered under jeroyiti and in the enjoy- 
ment of the first defendant and his anə 
cestora for the last 50 years.  Ohellaka- 
pollam, it was said, had been left in 
Varahalu's possession out of grace. 

As regards the lands handed over ag 
security in 1880, it was alleged that in 
1875 Varahalu and his brothers had become 
indebted to and had obtained from the 
Samasthanam a loan to discharge their 
debts, and that in 1880 the usufruct of 
Ohellakapollam was assigned to the Samas- 
thanam, but it was denied that the as- 
signment was made by the plaintiff. 

This plea was intended to raise the 
question whether these istuvas were the 
self-acquisition of the plaintiff's husband or 
joint family property, as in the latter case 
the plaintiff would not be entitled to 
maintain this suit. That issue has been 
decided in the plaintiffs favour by the 
High. Oourt both in this suit and in a 
suit brought against her by members of 
the joint family and tried together’ with 
this suit. The plaintiffs in that suit have 
not appealed te His Majesty in Ooungil, 
and in these circumstances, Mr. Dunne, who 
appears for the appellant, has not ques- 
tioned this finding before their Lordshipa, 

Is was futher alleged jn the written 
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statement that as the plaintiff was the last 
heir of the mortgagees, accounts were 
settled with her and the Ohellakapollam 
lands handed over to her on her executing 
an indemnity bond against claims by her 
husband’s relations, paying the balance 
found due, and executing a receipt for 
the lands handed over. Lastly, it was 
alleged that ten years wereallowed to lapse 
before the plaintiff made any further claim. 

The issues which are now material were 
as follows:— 

(1) Whether the suit lands belonged to 
the plaintiff's husband and whether the 
same were assigned by plaintiff to first 
defendant's mother, as in the plaint alleged, 
for a debt due to her. 

(2) If not, is the suit within time ? 

As already stated, their Lordships are 
only concerned with these issues in go 
far as they relate to the Nyallapollam 
istuva, and unless that istuva was made 
over as security to the first defendant's 
adoptive mother in 1880, the plaintifi's 
claim toit is admittedly barred by limita- 
tion. 

The plaintif was unableto produce any 
documents of her own in support of her 
case, a disability she accounted for by the 
fact that there had been a dacoity in her 
house about the year 1850,when she lost 
.gold, silver and documents. The stolen 
Boro were recovered, but not the docu- 
ments. Her son in-law and second witness, 
however, produced copies of grants to her 
husband of the Ohellakapollam istuva in 
1856 and of the Nyallapollam istuva in 
1858, and also a copy of an earlier grant, 
as to which no question arises, which he 
stated the plaintil's nephew and agent 
obtained and kept in his custody. The 
accuracy of the copies was admitted for 
the defence and they were exhibited ac- 
cordingly. 

Otherwise, apart from the oral evidence, 
which is not of much value, the case has 
to be decided on inferences founded on 
documents coming from the defendant's 
custody, which have been exhibited on one 
side or the other, and on any~inferences 
that may arise if it be found that the de- 
fendant has failed to produce documents 
which he ought to have prcdueed, 

On this evidence the Suboidinate Judge 
of Vizagapatam, who, unfortunately, was 
not the Judge who took the evidence, and 
the Madras High Court on appeal, held that 
hoth istuvas had been granted to the plaint- 
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iff's husband, and that the defendant's ac- 
counts showed that the plaintiff's husband 
had been in possession and enjoyment of 
them down to theyear 1863. ‘This is not 
now disputed by the defence. Both Oourts 
also rejected the defendant’s case that his 
accounts showed thatthe grants were re- 
sumed in 1863, in consequence of Varahalu's 
misconduct, and that trom 1863 to 1672 
Nyallapoliam was in the private enjoyment 
ot the Rani and was then incorporated in 
the zemindart estate. 

It was proved, and is not disputed, that 
the plaintiffr8 husband held the office of 
&heristdar after the alleged resumption 
down to the time of his death in 1676, and 
also that the Chellakapollam istuva was left 
in his possession. ln these circumstances 
both Courts arrived at the conclusion 
that it mightsafely be inferred that he con- 
tinued in possession of the Nyallapollam 
istuva also as the defendant had failed to 
show he did not, and consequently that 
both isiuvas were 1n possession oi bis heirs 
in 18¢0, when the Rani directed that pos- 
session should be taken of his fSankili 
manyam and the income applied in re- 
duction of his indebtedness to the estate 
and the local temple. 

At this point the two Courts differed, 
The Subordinate Judge, on a very careful 
examination of the evidence and the con- 
duct of the parties, found that between the 
years 1880 and 1805, when Chellakapollam 
was handed back to the plaintif, the debts 
ior which it had been taken over were ais. 
charged exclusively out ot the revenues of 
Cheliakapcliam, ihat this must have been 
well-kuown to the plaintifi and her agents, 
and that she made no claim to Nyallapollam 
when Chellakapollam was hanaea over to 
her in l$05oríoreight years aiterwaids. 
Nyallapollam he appears to have held was 
not theniaken possession of under the Kani's 
hukum, but iemained in the yplamui's 
enjoyment unti 1665, when it was iucor- 
porsiea with the aeiendant's estate without 
any objecticn on the part of the plainudi, 
with the result that time begsn to iun 
against her fiom that aate. He, therefore, 
held that, as regeras Nyallapollam, the 
plaintiffs suit was barred, and aismisced it 
accordingly. 

When the case came before the High 
Court on appeal the learned Juages arived 
at the conclusion that as, acco1aing to their 
trong, Loth uivtas were in the Lleintfi's 
[ceeeselen in 1ts0, Loth weie taken over 
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by the first defendant's mother; and they 
attached little or no importance to the 
subsequent evidence as to the conduct of 
the parties, because, to put it shortly, in 
their opinion the zemindar was in a posi- 
tion to do what he pleased and the plaint- 
iff was not ina position todo anything. 
In their Lordships’ opinion it cannot lightly 
be assumed either that any large landowner 
in the position of the first defendant would 
deal oppressively with the widow of anold 


servant of the family, or that, ifhe did so, : 


the widow would be wholly without redress. 

What the plaintiff hasto prove,to avoid 
the bar of limitation, is that Nyallapollam 
manyam, as wellas Chellakapollam manyam, 
was taken over as secruity for her husband's 
debts under the Rani's hukum of the 7th 
April, 1880, (Ex. 9), which is at least as 
consistent with one manyam being taken 
over as with two. The defendant's case is 
that the Nyallapollam mauyam was not in 
the plaintiff's possession at the date of the 
hukum and cannot, therefore, have been 
taken over as security, that it was never 
treated as forming part of the security, 
and that until this case was brought no one 
ever suggested that it was. These latter 
facts, if established, cannot be disregarded 
in determining the main issue, whether 
Nyallapollam was taken over as security 
in 1880. 

Their Lordships will consider in the 
first place the terms of the hukum and the 
evidence as to what was done under it 
before coming to the question whether 
Nyallapollam had been resumed from 
Varahalu, the plaintiff's husband, before 
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“Hukum (order) issued by M. R. Ry. 
Raja Lakshmi Chellayamma Bahadur Rani 
Garu of Bobbili Estate, etc., to the Sheris- 
tadar Ramekuri Venkata Rao Pantulu. 
Late Ayyagari Varahalu Pantulu and others 
are heavily indebted by thousands of 
rupees to the Sircar and to Sri Swamivaru. 
Though there has been default in respect 
of several instalments of the bonds already 
presented, it appears that Narasaraju 
(Varahalu's brother) and others have neither 
paid nor ascertained the debt and 
executed mortgage-deeds afresh, and that 
they wickedly intend alienating the entire, 
property towards other debts and evading 
(this payment) of this debt. So you should, 
immediately on the receipt of this order, 
send for the ryots who cultivate the Sankili 
manyam of thessid Naragaraju and others, 
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to the cutcherry, obtain Kadapas in respect 
of the said manyam, and get the profits 
thereof credited in every year towards the 
said debt. : 

“ Wednesday, the 13th day of Palguna 
Bahulam of Pramadi, corresponding to 7th 


April, 1880. 
(Signed) “Sra, 


‘Sree Rani of Bobbili. 

(Signed) “APPIAN GARU, 

“Dewan of Bobbili.” 

This hukum may be open to criticism 
as a high-handed action, but there does 
not seem tobe any reason for attributin 
to the Rani any ulterior motive beyon 
the collection of the debts owing to the, 
estate and the temple. Their Lordships 
observe in this connection that R. Venkata 
Rao, the sheristadar to whom the hukum 
was addressed, about this time married 
his son, the plaintiff's second witness, to 
plaintiff's daughter and heiress, and it, 
therefore, became his interest during his 
remaining years of office to see, as far as he 
could, that the plaintiff was not unfairly 


„treated; 


Thelands are described in the hukum 
“as the Sankili manyam of the said 
Narasaraju” (the brother of the plaintiff's 
deceased husband), it being apparently 
assumed that they belonged to the 
joint family and not to the widow. 
Now both Chellakapollam and Nyallapol- 
lam were orhad been manyams, that is, 
inams, in Sankli village. Strictly speak- 
ing, manyam isthe singular and manayalu 
the plural; but according to the evidence 
manyam itself was also used ina plural 
sense, and may, therefore, have included 
both manyams oronly one. But for this 
unfortunate ambiguity the present case 
might not have arisen. aor 

Now as to what was done under this 
hukum, their Lordships, after full con- 
sideration of the arguments addressed to 
them, entirely sgree with the finding of 
the Subordinate Judge, from which the 
High Court do not expressly dissent, that 
both the debts and the allowances made 
by subsequent hukums to the family of 
the plaintiff's husband and to the.plaint- 
if herself were met out of the revenues of 
Ohellakapollam alone, and that the plaint- 
if and her advisers must have been aware 
of this, The revenue of both manyams 
must have been perfectly well-known to 
the plaintiff and to her agent and nephew, 
to gay nothing of her son-in-lgw’s father, 
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the sheristadar and it must have 
been apparent to them on the two 


occasions when accounts were settled, in 
1892 and 1905, and the bonds given by 
the plaintiffs husband discharged, that 
she had only beencredited with the revenue 
of Chellakapollam and not of Nyallapollam. 
The revenue in paddy and money of Nyal- 
lapollam, according to the evidence, was 
not at the date of the grant inferior to that 
of Ohellakapollam, and it is quite clear that 
if that revenue had been applied in 
satisfaction ofthe debts in addition to the 
Ohellakepollam revenue and without the 
heavy deductions made from thelatterforthe 
- allowances to the plaintiff and her husband's 
family, the total indebtedness must have 
been discharged long before 1905, and 
there could have been no balance of over 
Re. 800 payable by the plaintiff to entitle 
her to get back Ohellakapollam. 


The estate accounts, to which the Sub- 
ordinate Judge refers as appropriation 
accounts, show that there were two bonds 
of which one was discharged on or before 
the Sth February, 1892, by payments 
amounting to Rs. Z,U72-0-8, and given back 
to tbe plaintifi's agent, who signed for it, 
while the other was discharged by payment 
of Rs, 2,768 13, including a final payment 
in l9ub of Rs. 8255-9 by the plaintiff's 
agent on her behalf. This balance is 
Struck on the back of the second bond 
(Ex. A), and it would have been perfectly 
easy for the plaintiff's agent to, check the 
figures, The way in which the bonds were 
discharged is fully shown in the estate 
accounts, and it is unlikely that the plaint- 
ifs agent would have signed on her be- 
half the receipt (Ex. 1) of 2nd October, 1905 
without looking into them. The receipt is 
as follows :— 

“Receipt presented by Kapavarapu Nara- 
simhaswami Pantulu, agent on behalf of 
Sodemma Garu, wife of late Ayyagari 
Varahalu Pantulu Garu. 


“As Ihaveon 7th September, 1905, dis- 
charged in full the debt due under the bond 
executed on 27th October, 1875, by late 
Varabalu Pantulu and others, Ohelikani 
Ohandrayya Doragaru, Aminof Kaviti Tana, 
has this day delivered to my posseesion the 
inam lands which are known as Ohellaka- 
polam istuva which were assigned towards 
the discharge of the said bonddebt and 
which bear G. 8-16 and Rs, 42-14-0 cash 
pppanam per annum, which are compris: 
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ed within the boundaries mentioned herein 
below.” 

Their Lordships entirely agree with the 
Subordinate Judge that theconduct of the 
plaintiff and her agents on this occasion is 
entirely inconsistent with her present case, 
that she knew she was entitled to recover 
Nyallapollam as well, and are quite unable 
to accept her evidence that she asked for 
it at the time. As already stated, it was 
on this evidence alone that the Subordinate 
Judge found that Nyallapollam was not 
given as security in 1880, even though, 
in his opinion, Nyallapollam was then and 
for some time afterwards in the plaintiff's 
possession, 

Their Lordships will now proceed to deal 
with the evidence as to whether Nyalla- 
pollam was in possession either of the 
plaintiff herself or her husband's family 
when security was taken under the hukum 
of 1880,88 unless that i8 shown her suit is 
barred. 


Exhibit III isthe grant to Varahalu of 
Chellakapollam in 1856. What was granted 
was land "bearing", that is to say, produc- 
ing, a grain rent ot o garces of paddy anda 
money rent of Rs. 19-111. The grantee 
was to increase the yield if he could, and 
was to pay the Rajan a fixed kattubadi or 
quit rent of Rs. 3 only. The grant of 
Nyallapollam (Ex. D) in 1858 described the 
land as producing a grain rentot b garces 
and 27 putiies ot paday anda money rent 
of Rs. 22-11, The grantee was to increase 
the yield if he could and was to pay the 
Rajah a fixed kuttubadi of Rs, 3-8 only. 
lu appears from the terms of Ex D that 
these 6 garces and 27 puttres were local 
measure und were equivalent to 6 garces in 
sikka or Government measure. 


Thereisno dispute now that Varahalu 
was ın enjoyment of both grants down to 
1862 or lc63. The defendant has put in 
ihe  kattubadi diary of the estate from 
1816 10 1553, and exhibited an entry of 
the 3rd September, 1863, (Ex. X1X), in the 
following terms: 

"Ayyagar Varahalu Pantulu not having 
conducted himself according to the 
willand pleasure of the Strcar (Rajab) 
and the: manyam lands- newly assign- 
ed by the 51rcar in the villages men- 
tioned herein below having been resumed 
and annexed to the Estate by the Stircar 
the amount excused for the year Dunawbhi 
(1862-63) as per letter, dated Thursday, the 
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Oth Niyaof Sravana Bahulam of the year 
Ruthirodgart (3-9-1863) (is). : 


Rs. AP. 
7 0 0 Relating to the Khandayam 
anyam, 

6 8 0 Relating tothe Sankili Manyam. 
2 4 0 Relating to the Javam Manyam. 
3 0 0 Relating tothe Regidi Manyam. 
18 12 0 

* * . © * 5 


This entry undoubtedly records a remis- 
sion of kattubadi or quit rent to Varahalu 
in consequence of his manyams having 
been resumed by reason of his not having 
conducted himself in accordance with the 
will and pleasure of the Rajah. The 
kattubadi remitted in respect ofthe Sankili 
manyam, a word which, as already stated. 
includes the plural as well as the singular, 
was Rs. 6 8, that isto say, the amount of 
the kattubaddis of Rs. 3 and Rs. 3-8, re- 
served in respect of the Ohellakapollam and 
Nyallapollam grants in Sankili village. 
The entry, therefore, proceedson the foot- 
ing that both grants had been in fact re- 
sumed, whetherthe Rajah had or had not 
any right to resume them. It ig not shown 
that there was any subsequent payment 
of kattubadi under either grant. 

There is no documentary evidence at all 
for the next ten years till 1872, when we 
find Varahalu still estate sheristadar, an 
office which he held until his death in 
1876, and alsoapparently in possession of 
Chellakapollam, which was admittedly in 
possession of his heirs in 1880, when it 
was taken as security under the hukum. 
He may never have been deprived of it, or 
it may have been restored to him. The 
defendant's case is that for some years 
after the resumption the revenues of the 
resumed manyams were not carried into 
the estate accounts but into the kaniki or 
private accounts of the Rani, and that in 
1872 these revenues were transferred to 
the estate accounts pursuant to three 
hukums of the25th September, 1872 (Exs. 
VI, Via and VIb), addressed by the Rani to 
“ Varahalu 
her private sheristadar, and to the Amin 
Venkata Rao, These hukums direct that 
the manyams resumed from Varahalu should 
be transferred from the Rani's private 
accounts to the estate accounts, as their 
management had not heen satisfactory. 
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The estate accounts for 1862 to 1879 
have not been produced, the  suggented 
explanation being that they do not relate 
to the manyams resumed from Varabalu, 
which were treated at that time as forme - 
ing partof the Rani's kaniki or private 
estate. This omission has been much re- 
lied on for the respondent, and it has also 
been argued that there was an inam 
diary which would have thrown light on 
these matters which was called for, but 
was not forthcoming. 

However this may be, for 1872 and the 
following years there is abundant docu- : 
mentary evidence on which Mr. Dunne 
has strongly relied. It has already been 
seen that in 1880, when the Rani decided 
tio take over the manyam or manyams 
which had belonged to the plaintiff's 
husband, she did soin the hukum already ' 
get out, by directing the  sheristadar to 
gend for the ryots who cultivated the 
manyam to the cutcherry and obtain 
kadapas from them. f 

Now this is exactly what we find being 
done after 1872 in respect of Nvallapollam. 
From the deed of gift of 1858 in the 
plaintiff's husband's favour it appears 
that the ryot then cultivating the Nyal- 
lapollam manyam which was the subject 
of the gift was one Rayapureddi Latch- 
anna. It is snfficientto set out the first 
part of the kadapa executed by this ve 
Rayapureddi  Latchanna on the 30th 
October, 1872 (Ex. V), in the Rani's favour 
to show that in 1872 he was again holding 
underthe estate and not under the plaint- 
iff's husband. ° 

“Kadapa executed by Rayapureddi Latche 
anna, resident of Sankili, avillage belong- 
ing to the said zemindari:—The piece of land 
that wasoriginaly a manyam of Ayyagari 
Varahalu Pantulu Garu, a resident of 
Sankili, but that was afterwards removed 
from his possession and kept in your 
private cultivation under the supervision 
of Inuganti Seetharamayya Garu, viz, 10 
garces of wet land of Sankili village, has 
been this year taken by meonlease from 
you for one year, Angeerasa (1871-72), 
Fasli 1281 with the exception of date 
trees and palm trees existing thereon. The 
annual makta fixed for the said extent is 
6 garees and 27 candies of sarva paddy and 
cash Ra. 20-2-0. 

In the original grant of 1858 (Ex. D), 
the land was entered as producing 6 garces 
and 27 candies of paddy and Rs. 22-11-9 


bes 


in cásb, which was then payable by the 
cultivator Latchanna. The figuresare the 
same in Ex. V, except that fourteen years 
later the cash rent, for some reason or 
other, had fallen from Rs, 22-11-0 to 
Re, 20-2:0. Similar kadapas executed by 
Latchannea have been exhibited for 1876, 
Ex. Vi, 1877, Vs. Then Exs, V3 to Vil 
(1886) are kadapas executed by Latchanna, 
and after him by his son for much larger 
areas, which, according to-the son’s evi- 
dence, included Nyallapollam. He states 
that he paid cist to the Rani and never 
cultivated under the plaintiff's husband. 

These documents clearly show that from 
1872 to 1877, and for subsequent years 
also, ifthe evidence of the first witness 
for the defence be accepted, Nyallapollam 
was in the possession of the Rani and notof 
the plaintiff's husband. 

The Subordinate Judge finds, on the 
strength of the kadapa (Ex. V), that 
Nyallapollam was under resumption in 
1872, but ignoring the evidence of Exs. 
Vi and V2, he finds that in the years 
immediately following it was again in 
possession ofthe plaintiffs husband. This 
finding is based upon his inferences from 
the estate accounts which have been put 
in evidence for 1872 and the following 
yous Their Lordships have most care- 

y examined those accounts in view 
of the findings of the Subordinate Judge 
and of the arguments addressed to them 
on this appeal, and find, on the one hand, 
that they do contain entries showing that 
the rent or cist payable under these kadapas 
went into the estate actounts during these 
years, and, on the other hand, that the 
entries relied on for the plaintiff do not 
establish that-her husband and his heirs 
were in possession of Nyallapollam during 
die years or in 1880, which isthe crucial 

ate. 

The principal accounts exhibited were 
the atukubadi accounts, said to have been 

repared by the kurnam of the village 

Ex. VII series), the D. O. B. accounts 
Demand, Collection and Balance accounts), 

x. YI series), said to have been 

r&wn up in the Tana or Divisional Office, 
and the Land Oess Accountof Sankili 
village from 1874 (Ex. XII series). 
The zemindar was responsible for the 
land cess leviable on the revenues of the 
Village under the Local Boards Act, and, 
when he had alienated any part of these 
revenues Dy the grant of inam or mane 
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yams, he had to collect the land cess from 
the alieneea. 

On examining the accounts we find the 
rent or cist payable by Rayapureddi 
Latchanna under his kadapa of 1872 
brought into the Demand, Oollection and 
Balance Accounts of the estate [Ex. 
VI (Qu under the heading “Kadapa filed 
by Rayapureddi Latchanna in respect of 
kaniki manyam belonging to Varahalu 
Pantulu" (the plaintiffs husband), and 
much reliance has been placed on thia 
description. The manyam had been kaniki, 
that is, in the Rani’s private estate, and 
had previously been Varahalu's, but the 
entry as & whole shows that this was no 
longer so, as the rent is brought into the 
estate account as forming part of that 
estate, and the description muat, therefore, 
relate to the previous state of things. 

Then as regards land cess, Varahalu 
is debited in these accounts with 
Ra. 14-7-6, and it is said that if the grain and 
money rents shown in the grants of Ohella- 
kapollam in 1856 and of Nyallapollam in 
1858 be taken, and if the grain rents be 
converted into money at the appropriate 
rates, and added to the money rents, and . 
one annain the rupee be charged on the 
respective totals, the demand for Nyallapol- 
lam works out at Rs. 14-7-6 and the demand 
for Ohellakapollam at three annas less: 
and that this shows that Varahalu was 
still in possession of Nyallapollam. Now 
we know that in the intervening years 
the money rent of Nyallapollam had fallen 
from Rs. 22-11-0 to Re, 20-20, and the 
money rent of Ohellakepollam may also 
have varied in this period. After 1880 
we know that under estate management 
its grain and money rents substantially 
increased. In these circumstances their 
Lordships are of opinion that there are 
no sufficient grounds for holding that this 
demand related to Nyallapollam. 

Further, according to the plaintiff's case 
in these years Varahalu had two manyame, 
Ohellakapollam and Nyallapollam, and 
consequently there ought to be two debits 
of land cess against him in the account, If 
therefore, Rs. 14-7-6 does not refer to 
Ohellakapollam, but to Nyallapollam, it 
could have been shown from the accounts 
what the land cess of Chellakapollam wag 
and this has not been done, : 

Their Lordships consider it unnecess 
to pursue this matter further. In their 
opinion, the plaintiff has failed to prove 
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that her husband was in possession of 
Nyallapollam after 1863, or that it could 
have been taken from her as security by 
the defendant's predecessor in 18€0, and 
there is a considerable body of evidence 
as to the state of things existing both 
before and after 1880 which goes to show 
that it was notso taken. 

In these circumstances, their Lordships 
are of opinion that the appeal should be 
allowed as regards the Nyallapollam istuva, 
and the decree of the High Court varied 
accordingly, and that the respondent 
should pay the appellant's costs both here 
and in the lower Appellate Court, and they 
will humbly advise His Majesty accordingly. 

K. J. R. Appeal allowed. 

Solicitor for the Appellant:—Mr. H. S. 
L. Polak. 


Solicitors for the Respondent:—Messrs, 


Chapman, Walker & Shephard. 


ALLAHABAD HIGH COURT. 
First O1vIL ApPPBAL No. 350 or 1925. 
June 20, 1928. 
Present:—Mr. Justice Kendall and 
Mr Justice Niamatullsh. 
Musammat MUSHARRAF BEGAM 
AND OTHHES—DRFENDANTS—APPELLANTS 


versua 
Musammat STKANDRA JAHAN 


BEGAM-—PLAINTIFF—RXEBPONDENT, 

Musealman Wak? Validating Act (VI of 1918), 
8. 8 (a)—Wakf creating beneficial interest for life to 
son's widow, validity of—'Family, whether includes 
daughter-in-law—Muhammadan Law—Wakf with 
life-interest, validity of—Direction to pay inewm- 
brances and revenue, effect of—Disqualified proprietor 
—Power to create wakf—Bundelkhand Encumbered 
Estates Act (I of 1908), s. 10 (£)—'Give, meaning 


of. 
^. wakf conferring a beneficial interest for life on 
the aettlor's son's widow is not invalid. [p. 588, col. 2] 
“The word ‘family’ in 8.3 (a) of the Mussalman 
Wakf Validating Act is ured in its broad popular 
. sense 60 as to include all relatives more or less 
ganden on the settlor and a daughter-in-law 
living with the settlor isa member of his family 
within the meaning of that section. [ibid.] 

A direction ina deed of wakf for payment of 
Government revenue asit falls due is not a direc- 
tion to pay the settlor's debt making the wakf 
invalid. Nor is a direction to discharge certain 
incumbrances, subject to which the property has been 
made wakf, a direction to pay the sețtlor's debt. [Dy 
§89, cola, 1 & 2.] 
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The word ‘give’ in s. 10 (9) of the Bundelkhand 
Bncumbered Estates Act, I of 1903, is wide enough 
to cover & case of giving away property by way of 
wakf, anda proprietor who is under the disability 
imposed by the Actis incompetent to make a wakf 
of his properties which are situated within the 
eT which ths Act is applicable. [p. 591, cols, 


First appeal fromadecree of the Addition- 
al Subordinate Judge, Allahabad, dated the - 
29th of Sentemher, 1925 

Mr. B, E, O'Conor Dr. Sir Tej Bahadur 
Sapru, Kt, Mesare. Iqbal Ahmad,U S. Bajpai 
S. C. Goyle. Majid Ali and | Muhammad 
Ahmadul Haq Ansari, for the Appellants. 

Dr.K. N. Katju, and Messrs. Mushtaq 
Ahmed and Haider Mehdi, for the Ree 
spondent. ] 


JUDGMENT.—This is an appeal from 
‘a judgment of the Additional Subordinate 


: Judge of Allahabad, giving the plaintiff- 


respondent a decree fora declaration that 
certain properties named in the plaint are 
wakf properties, and for possession there- 
of as mutwalli, and a sum of nearly 
Rs. 2,000 mesne profits which had been realis- 
ed by some of the defendants from the 
property during the period of their posses- 
sion and that of the Receiver. The property 
concerned was owned by one Arab Ali 
Khan, aresident of Allahabad city, itis most- 
ly zemindari property in the three parganaa 
of Arail, Sikandra and Ohail a coneideration,. 
the importance of which will: become clear 
later on. There is also some land occupied 
by the houses of tenants or lying waste in 
the city of Allababad. The plaintiff-re- 
spondent, Musammat Sikandra Begam, isthe 
daughter-in-law of Arab Ali Khan, and 
ghe claimed possession 88 mutwalli under 
thetermna ofa deed of wakf said to have 
been executed by Arab Ali Khan on April 
14th, 1919. The first three defend. 
anteare one of the widows and the two 
surviving daughters of Arab Ali Khan, and 
the fourth defendant is Khan Sahib 
Mabmud Ali Khan, to whom a small portion 
of the wakf property bad been transferred. 
before the institution of the suit. Accord- 
ing to the contention made on his behalf 
before us he was unnecessarily impleaded, 
as he hed parted with this property on tha 
13th of May, 1925, after the institution of 
the suit but before the decision by the lower 
Court; he was included in the appeal by 
mistake and wished to withdraw at the 
time when the arguments started, To this 
art of the case we shall revert later on. : 
‘In 1918 Arab Ali Khan had attained au 
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Bge of 70 years, He had been married four 
times, and two of his wives were still 
living, viz, the present defendant-uppellant 
Musammat Musharraf Begam, who was 
living in a separate house from her hus- 
band, and Musammat Imtiazan who was 
living in the same house with him, There 
wasone son Haider Husain, who was at 
that time aged about 22 years, and two 
daughters, Musammat Sajida Begam, the 
sister of Haider Husain, whose mother had 
died many years before, and Musammat 
Hatmi Begam, the daughter of Musammat 
Musharraf Begam. Both these daughters 
had been married, but Musammat Hatmi 
Begam was, we understand, separated from 
her husband and was living with her 
mother in Allahabad. 

Arab Ali Knan arranged to marry his son 
Haider Husain to the present plaintiff-re- 
Bpondent Sikandar Jahan Begam, who is 
the daughter of Hakim Nazir Husain of 
Lucknow. There was at first some hitch 
about the wedding, as on the first occasion 
when the wedding procession went from 
Allahabad to Lucknow the ceremony was 
not completed, but there was a second 
wedding processionand the marriage was 
finally celebrated in July,1918. So far, the 
facts given have either been admitted as 
true or have not been contested befere us. 
Musammat Musharraf Begam, the defend- 
ant, stated in evidence that the reason why 
the marriage was postponed on the first occa- 
sion was that Hakim Nazir Husain demand- 
ed a dower of 14 lakh of rupees on behalf 
of his daughter from Arab Ali Khan, to be 
Secured by a mortgage of all Arab Ali 
Khan's property, and that this was refused, 
but that on the second occasion it was 
agreed that the dowershould be Rs. 25,000 
and that some property should be mort. 
gaged to provide maintenance for the bride, 
Arab Ali Khan promising to execute a 
document later on. Oariously enough Nazir 
Husain himself who, of course, appeared as 
& witness for the plaintiff, his daughter, 
denied in evidence that there was any. such 
agreement. It is possible that these two 
did not appreciate the bearing that this 
alleged agreement would have on their 
respective cases. 

The deed of wakf was executed by Arab 
Ali Khan on April the14th, 1919, about nine 
months after the wedding. Even the exe- 
eution of the deed was denied in the writ- 
ten statement, though in a somewhat half- 
hearted way, but it has been abundantly 
4 
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proved. It is printed on page 91 of the 
paper book,and the essential provisions 
must be re-stated, Arab Ali Khan, who 
was a Shia Muhammadan, is described as a 
religious man who kept up an Imambara 
and was an ardent supporter of the Muhar- 
ram celebration. In the sale-deed, after set- 
ting forth thatpart of the property is 
pledged and hypothecated to the creditors 
in security of debts, he states that he 
wishes to make a wakf of the entire proper- 
ty described ‘in favour of my male issues 
and their male issues under the provisions 
of Act VI of 1913." 

The legal formula is referred to, and the 
mutwallis are named in order, viz,,— 

m My son Haider Husain Khan. 

2) His eldest son by his wife 


‘ sang Jahan Begam (the plaintiff) or 
e 


ablest of the several sons, or 
if perchance Haider Husain hasno son 
by Sikandra Begam and he dies childless 
in my presence or if he, for any 
reason, resigns hte office asa mutwallt I 
shall manage the wakf property as a 
mutwalli, but I shall not be benefited by the 
income of the wakf property. 

(3) After me or after Haider Husain 
Khan Musammat Sikandra Begam. 

(4) The son of Haider Husain, if any, 
by his second wife. 

(5) After the son of Haider Husain Khan 
his eldest son, ete. 

Finally,if none of Haidar Husain's line 
be available a managing committee is to be 
appointed as described in the deed to 
spend the income on the religious and 
charitable purposes named in para, 4. 

Thereis then a description of certain 
debts which have to be paid, vis., — 

(a) Re, 2,900 a year is tobe paid along. 
with the Government revenue in accord- 
ance with the provisions ofthe “Bundel- 
khand Act.” 

(b) Rs. 40,000 in security of which the 
roperty is pledged and hypothecated and: 
n lieu of the interest on which profits are 

paid to the mortgagee. 

There is a direction that after the Govern- 
ment debt has been paid “The annual 
amount... shall be paid to my creditors 
towards the payment of their principal 
amount so long as the entire debt is not 
paid up.” Then follow directions that the 
mutwalli shall pay monthly allowances to 
the two widows, viz, Rs. 15 to Musammat 
Musharraf Begam (the defendant) and 
Rs, 29 to Musammat Imtiagan with a turthe 
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allowance of Rs, 30a year for clothes to the 
former. After the payment of these debts 
and allowances the balance of the profits is 
to berealised by the mutwalli for his ex- 
penses and the maintenance of his children 
exceotin the event of Arab Ali Khan 
himself being mutwalli. It is to be 
observed that not only is a reference made 
to the legal formula which is to be recited 
and tothe Act validating ‘“wakfs" of this 
nature, but Arab Ali Khan with the ap- 
parent intention of conforming with the 
law relating to wakfs executed by Shias is 
careful to provide that he shall not 
himself be permitted, when acting as 
mutwalli, to use the profits to meet his own 
expenses. Theraisno sufficient material 
on the record to enable us to make any 
exact estimate of the net income of the 
wakf property, but the gross income ap- 
pears to be about Rs. 7,000 or 8,000. The two 
widows received most inadequate benefits, 
especially Musammat Musharraf Begam. 
Both daughters are entirely neglected, with 
the exception that Musammat Hatmi Begam 
is to receive for her life the scanty 
allowance payableto her mother after the 
latter's death. The learned Subordinate 
Judge has described the deed as having 
been executed ‘to allintents and purposes 
for the aggrandisement and benefit of the 
plaintiff to the exclusion of Arb Ali Khan's 
wife, daughters and the daughters’ children’. 
This would not be an unfair description 
of the deed if we were to accept the fur- 
ther conclusion of the Judge that there 
was real apprehension in the minds of 
those who were responsible for the drafting 
ofthe deed of wakf of Haidar Husain's pre- 
mature death, but on the face of it the 
main object of the executant appears to 
have been the benefit of Haidar Husain and 
his descendants. 

Haidar Husain applied for mutation of 
names on the 12th of June, two months after 
the execution of the deed referring tothe 
deed of wakf in his application, and muta- 
tion was effected accordingly in his name 
as mutwalli. There can be no doubt that 
notice was sentto his father, for whose 
name Haidar Husain's was substituted. In 
about six months, however, Haidar Husain 
died. The Judge remarks that it is 

roved by the defence evidence that he 
had been ailing even at the timeof his 
marriage, andthat he fell ill within 2 or 
8 months after that and never recovered of 


the abdominal tuberculosis of which he died 
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on the 8th of December 1019, èe, 7or8 
months after the execution of the deed. 
Arab Ali Khan made an application on 
April the 19th, 193), for mutation in his 
own name, and on the report of the 
Tahsildar that no objection had been taken 
to the application by the widow of Haidar 
Husain the Oollector ordered Arab Ali 
Khau'sname to be recorded. The result, 
therefore, was that he remained in posses- 
sion for nearly four years until he died in 
November 1923. On his death the three 
defendant-appellants applied for mutation, 
and the Oollector who, of course, was not 
ina position to settle the validity of the 
wakf or any question of title, allowed 
their application in spite of the opposition 
of the present plaintiff, who thereupon filed 
this suit. 

The defendant-appellants, as has been 
remarked above, suggested that the deed 
of wakf had never been executed. But 
apart from this they contend that even if 
it was formally signed it was a fictitious 
deed, that is to say, that Arab Ali Khan 
never really intended to create a wakf, and 
also that the deed had never been acted 
upon and that possession had never been 
given to Haidar Husain. Other legal 
objections to the deed have been urged. 
In the view that we have finally taken 
the appeal must be decided, in regard to 
a part ofthe property at least, ona ques- 
tion oflaw which has not been dealt with 
in the judgment of the Court below, and 
was not raised in the written statement, al- 
though we are now assured that it was 
argued before the learned Subordinate 
Judge. Asour decision turns on the in- 
terpretation of a particular Statute, how- 
ever,and as this suit may possibly be the 
subject of a second appeal, we have 
thought it necessary to set out the facts 
and also to deal with the evidence at some 
length. 

It was claimed by the defendant-appel- 
lante thatthe circumstances attending the 
execution of the wakfnama show that it 
was not genuine and valid. In paras, 18 
and 14 of the written statement they said: 
“Arab Ali Khan had no intention of 
making such a wakf, nor did he make 
such a wak/...If the wakfnama be proved to 
havebeen executed and completed the de- 
fendants submit that under improper 
pressure Arab Ali Khan for the sake of 
policy executed the same fictitidusly and 
forshow only." Aswe have remarked the 


586 


execution ofthe deed is clearly proved, 
and was not assailed in argument before 
us. This being so,it has been a matter 
ofsome difficulty to understand what the 
‘improper pressure’ was that was exerted 
over Arab Ali Khan. The words ‘undue 
influence’ were not used in the written 
statement, but the record shows that they 
were used by the defendants’ Counsel in 
Court, andso farasweare able to judge 
the undue influence alleged was merely this 
that Nazir Husain, the father of the bride, 
having got a promisefrom Arab Ali Khan 
thatthe stipulated dower of Rs. 25,000 
should be secured by a mortgage-bond, 
came to Allahabad and persuaded Arab Ali 
Khan to execute the wakfnama instead. 
The learned Subordinate Judge has said: 
“Itis apparent that Arab Ali Khan has 
been duped into executing such a deed of 
which he had to repent soon after as his 
conduct. subsequent to Haidar  Husain's 
death amply bears out.” He goes on to 
explain, however, that by the expression 
‘duping’ he does not mean ‘undue influence’, 
There does not in fact seem to be any 
evidence whatever to show that Nazir 
Husain was ina position to exercise undue 
influence over Arab Ali Khan. Arab Ali 
Khan was, it is true, 70 years old, but there 
is nothing to show that he was in his dotage, 
and the evidence that hewas in feeble health 
isof the very vaguest description. The 
Judge's reasoning merely amounts to this, 
that Arab Ali Khan was good natnred 
and gave way to the importunities of Nazir 
Husain and possibly of Zahid Husain Khan, 
who was anxious to obtain the property for 
a committee. Thereis no evidence what- 
ever of any deception or fraud having been 
used. If the defendants! case be true, 
Arab Ali Khan was merely carrying out 
his agreementto secure maintenance for 
his daughter-in-law and her children, Tt 
is pot by any means clear that when the 
deed of wakf was executed Haidar Husain 
had shown any alarming symptoms. What 
has been suggested to us is that’ Nazir 
Husain, being a Doctor was able to detect 
seribusgymptoms and to conclude that 
Haider Husain was not likely to live 
long, and that for this reascn he persuaded 
Arab Ali Khan to execute the deed for 
the benefit mominally of Haidar Husain 
but really of Haidar  Husain's wife. This 
js, however, the merest conjecture, and 
even ifit could be proved it would eer- 
iainly not amount to proof cf the exereise 
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of undue influence. Thedeed was witness» 
ed bya very large number of people, ning 
of whom were Arab Ali Khan's own re 
lations, We attach noimportance to the. 
fact that one of the witnesses is Musammat 
Musharraf Begam, the defendant, herself, 
because it is very unlikely that she 
thoroughly understood its contents. But 
when all these formalities were gone 
through before all these peonle it ig 
scarcely conceivable that Arab Ali Khan 
who was in the full possession of his facul- 
ties should have been acting otherwise 
than asa free agent, All that can be said 
against Nazir Husain is that he was ap- 


“parently very anxious to get the deed exe 


cuted, ashe broughtthe formula with 
him from Lucknow and possibly also a 
draft of the deed, and made all the neceg» 
Bary arrangements toraise money for the 
stamps. It was quite natural for Nazir 
Husain to beeager tohavesome such deed 
executed in fulfilment of the agreement 
about the dower, andit is by no means 
clear to us that the benefits obtained by 
Musammat Sikandra Begam under this 
deed, viz, the prospect of enjoying the 
profits of this property for her life in the 
event of her husband pre-deceasing her, 
were greater than a sum of Rs. 25,000 
secured by & mortgage which, according 
to the appellant, is what Arab Ali Khan 
had promised to provide. 

As regards the delivery of possession to 
Haidar Husain, it must be remembered 
that he was living with his father in the 
same houseand that they had probably 
both something to do with the collec 
tion of the profits before the execution of 
the deed, although, of course, only Arab 
Ali Khan's name was recorded in the: 
revenue papers. Itis, however, most signi- 
ficant tbat mutation as mutwalli was 
effected in Haidar Husain's name two 
months after the execution of the deed and 
that Arab Ali Khan made no objection, 
At that date Arab Ali must have been 
quite willing to carryout the terms of the 
wakf, although it is clear that after Haidar 
Husain's death he wished to repudiate it, 
Not only was mutation effected in Haidar 
Husain's name but a lease was granted by 
him, and an instalment of Government 
revenue was paid by him. There ig 
oral evidence on either side, but this is 
of comparatively little significance, for 
instance Majlis Rai, who was Arab 
Ali Khan’s agent, states that Haidar Husain 
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made collections after the execution of the 
wakfnama and that Arab Ali Khan execut- 
sd no patías after that, whereas Musammat 
Musharraf Begam the defendant states that 
Haidar Husain was never in possession, 
that he fell ill 8 or 10 months after his 
marriage and remained so for 8 or 10 months. 
We are asked to assume that Haidar Husain 
had been too ill to manage the estate. 
Even if he could do very little work on the 
estate, however—and it is at any rate proved 
that he executed one lease and that he paid 
anfinstal ment of the revenue—this could not 
affect the fact that possession was duly 
given and that the wakfnama was acted 
on. We may refer to the statement of 
Musammat Imtiazin who gave evidence for 
the plaintiff. She was managing the 
affairs of the household, and she certainly 
supports the contention that possession 
was given to Haidar Husain. It is true 
that she may have some reason for support- 
ing the plaintifs case, as under the 
wakfnama sheis entitled to an allowance, 
whereas being a. childless widow of a Shia 
Muhammadan she is not entitled either to 
a share in, or maintenance from, Arab Ali's 
estate. She is to some extent prejudiced, 
but not more so than the defendant. 
There is in fact no evidence that any one 
took any step to repudiate the wagfnama 
until after the death of Haidar Husain. It 
was then that Arab Ali Khan in his applica- 
tion for mutation in his own name stated: 
“This applicant is and has alwaya been in 
possession and occupation of the kagiat... 
veers This applicant did not put Haidar 
Husain deceased in possession and occupa- 
tion by means of wakf", This was less 
then one year after Haidar Husain had, with 
Arab Ali's consent, obtained mulaliun as 
mutwalli, and the obvious inference is that 
his own pointof view had been changed by 
the death of Haidar Husain. He was in any 
case entitled to possession under the deed 
of wakf, under the clause by which he was 
to be the mutwalli in the event of Haidar 
Husain pre-deceasing him, and this, nodoubt, 
explains why no opposition was made to 
his application by Haidar Husain's widow. 
It is, however, worth remarking that in his 
application Arab Ali Khan does not make 
any suggestion that the wakfnama is 
fictitious. In fact, we have no doubt on a 
consideration of all this evidence that Arab 
Ali Khan executed the wakf with the 
object of securing the property to Haidar 
Husain and his heirs, and atthe same time 
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of fulfilling his promise to Nazir Husain 
of securing a maintenance to Haidar Husain'a 
wite. The death of Haidar Husain, of course, 
made the provisions in the wakfnama far 
less desirable trom his point of view, and 
he, therefore, wished to go back on it. But 
asthe Subordinate Judge rightly remarks, 
it was then too late. 

The validity of the wakf in question has 
been challenged on several grounds, one of 
which, viz., that arising out of non-delivery 
of possession, has been already discussed. 
From what has been found by us it is clear 
that there was sufficient compliance with 
the rule that transmutation of possession 
Is necessary to completea wakf in pra- 
gente, 

It has been next contended that the 
plaintiff-respondent, not being a member 
of the settlor's family, ne provision could be 
validly made in her favour under the 
Mussalman Wakf Validating Act of 1913. 
Section 3 of that Act lays down:— 

"3. It shall be lawful for any person 
professing the Musalman faith to create a 
wakf which in all other Tespects is in 
accordance with the provisions of Mussalman 
Law, for the following among other pur- 
a ortie eins d 

a) ior the maintenance and suppor 
wholly or partially of his family, caldran a 
Ee a and 

where the person creating a wa ig 
a Hanafi Mussalman, also for his p. 
maintenance, and support during his life- 
time or for the payment of his debta out of 
ms rents and profits of the property dedicat- 
ed:— 


Provided that the ultimate benefit ie in 


Buch cases expressly or impliedly reserved 
for the poor or forany other purpose recog- 
nised by the Mussalman Law as a religious 
pious or charitable purpose of a permanent 
character," 

The circumstances which led to thig 
enactment are well-known. Their Lord- 
ships of the Judicial Committee had held 
ina series of cases that a wakf in favour 
of the settlor's family, children and descen- 
dants generation after generation, and 
ultimately in favour of the poor when the 
settlor's family becomes extinct is invalid 
as the main object in such casey was to 
create a perpetuity for the benefit of his 
own family, the charitable object being 
too remote and illusory and that unleaa 
real and substantial provisions be made for 
charitable objectsthewak? cannotbe upheld 
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sea, for example, Abdul Fata Mohamed. 
sak v. Rasamaya Dhur Chowdhri (1). Tt 
was represented by the Indian Muslim com. 
munity that the law thus laid down 
was a departure from Muhammadan 
Law which regarded a provision for ones 
family and children as an act of charity. 
Mr. Amir Ali exhaustively dealt with the 
object in Bikani Mia v. Shuk Lal Poddar @) 
and referred to a large number of origina 
texts and earlier cases decided by British 
Courts upholding the validity of such 
dispositions. Accordingly the Bill which 
subsequently became the Wakf Validating 
Act, was allowed to be introduced in the 
Imperial Legislative Council (as it was then 
designated) by a non-official Muslim 
member. Section 3(a) with its proviso 
ands, 4of the Act declare that such wakfs 
i. e., those in favour of the settlor’s family, 
children and descendants with ultimate 
benefit to the poor or other charitable 
objects, shall be deemed to be valid and 
that the remoteness of the contingency in 
which the benefit is to accrue to the poor 
or other charitable purposes shall not 
affect the validity thereof. Section 3 (6) is 
confined to Hanafi Muhammadans because 
there was a difference of opinion between 
two of their Doctors, one of whom, Imam 
Muhammad, maintained that the settlor 
could not reserve any benefit to himself 
while according to the other,Imam Abu 
Yusuf, such a provision ranked with that 
in favour of his family, children and 
descendants and could be validly made, 
The Shia authorities were unanimously in 
favour of the former view and consequently 
no special legislation on that point was 
necessary in case of Shia Muhammadans, 
Among the Sunnis, on the other hand, the 
generally accepted view was the latter, and, 
therefore, 8. 3 (b) was enacted to remove the 
element of uncertainty due to the difference 
of opinion above indicated. — 

The effect ef tbe Wakf Validating Act on 
the Muhammadan Lew is that a provision in 
favour of the settlor's “family, children and 
descendants " with ultimate benefit reserv- 
ed for the poor or for any other religious or 
charitable purpose is valid, though, but for 
the enactment, it would have been other- 
wise in view of the pronouncement of their 
Lordships of the Privy Oouncil. In the 
case before us it is necessary to have 
recourse to the Act only if the word ‘family 

(1) 22 1."A. 76; 22 C. 619; 6 Sar. P. O. J. 572; 11 Ind. 
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be held to inolude "aon's widow" becausa 
in that case, but for the Act, the wakf 
would be questionable on the vlew taken 
by the highest tribunal. Therefore, if eshe . 
is one of the family, the Act applies and the - 
validity of the wakf is declared thereby; 
if she is not, then she cannot and need not 
avail herself of that Act, but must found 
her case on the Muhammadan Law puré 
and simple, and the appellant must - 
refer to some rule of that law which ~ 
makes the wakf invalid for conferring 
a beneficial interest for life on the son's ` 
widow. We have not been referred to 
any authority in support of the appel- 
lants' contention. On the contrary Muham- 
madan Law clearly allows provisions simi- 
lar to life-interests or other limited interest 
to be made in a ;wak7, see Bailie, Vol. I, ` 
pages 570-584 quoted by Tyabji in s. 478, 
page 571, Ed. 1I which relates to Sunnis, 
The Shia Law is the same with this differ- : 
ence only, that where a series of life-inter- - 
ests are created the person taking in the 
first instance should be one in being and 
competent to take beneficially at the time 
when the wakf is made (Tyabji's Muham- 
mad Law, s. 485, pages 602-603, Ed. II) both 
of which conditions are fulfilled in the case 
before us. It would be a very unsatis- 
factory state of law if a provision like the 
one in question invalidates the wakf. The 
laintiffis to take a beneficial interest for 
ifein the wakf property afterher husband's 
death only, if she has no son of her own, 
who would, if there be one, take precedence 
over her. Sons born of any other wife of 
her husband are postponed till after her 
death. But for a provision of this kind it 
was felt that she would have to depend for- 
her maintenance onthe bounty of her step- 
son. We think that the word ‘family’ has 
been used in the-decision of their Lordships 
of the Privy Council and in the Wakf Vali- 
dating Act in its broad popular sense 80 as to 
includeallrelatives more or lessdependenton 
the settlor, A daughter-in-law living with an 
Indian householder is undoubtedly a mem- 
ber of his family in that sense. The point 
is, however, only of academic interest be- 
cause as shown already her position is not 
worse if she be not regarded as a member 
of the family. In this view of the matter 
we hold that this ground of attack on the 
validity of the wakf fails. 


Another ground on which the validity of 
the wakf is impugned is that the settlor 
has reserved benefits under it for himself 
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in so faras he has directed the payment 
of certain debts. Reference to these debts 
and directions with respect to them has 
already been made in an earlier part of the 
judgment, where relevant passages have 
been extracted from the official translation 
of the deed of wakf. In the preamble of 
the deed we have the following:— “The said 
property is owned and possessed by me as 
a proprietor without the partnership of any 
. one else and no one has a claim in respect 
thereof with the exception of this, that a 
portion of the property is pledged and 
hypotheeated to the creditors in security 
of debts and I have all powers of making 
transfera of and exercising proprietary 
rights in respect of the said property.” It 
is to be noticed that the debts mentioned 
in the deed are of two kinds—Firstly, a 
large sum of money was due to the Govern- 
ment, who had paid up the debts of Arab 
Ali Khan under Bandelkhand Encumbered 
Estates Act, I of 1903, and to whom it was 
Kan an by easy instalments ata conces- 
sional rate of interest. The amount of 
yearly instalment was Rs, 2,900, recover- 
able as if it were Government revenue, (see 
8. 26, Bundhelkhand Encumbered Estates 
Act, I of 1903), With the Government 
revenue it was a charge on the property tak- 
ing precedence over any other incum- 
brances (see as, 141, 142 and 146, U, P. Land 
Revenue Act, III of 1901). The property 
situate within the area to which the Act 
applied could be sold in case of default. 
Olause (1) of the deed declares that this 
sum is "paid along with the Government Re- 
venue". It proceeds to direct, therefore, 
that it should be paid, secondly, a sum of 
Rs. 40,000 was due to various creditors 
who held lands under possessory mortgage- 
deeda and recovered interest from the 
usufruct thereof. There can be no doubt as 
to this class of debts being an incumbrance 
on the property. The opening lines of the 
deed clearly indicate that part of the pro- 
perty made wakf was encumbered property, 
and as suchthe mutwalli as representing the 
wakf must discharge the debt if the pro- 
perty isto be recovered from the mort- 
gagees for the benefit of the wakf. As re- 
gards the first mentioned hability the direc- 
tion inthe deed to pay future instalments 
recoverable as Government revenue is no 
more a direction to pay the settlor's debt 
than a direction to pay the Government 
revenue itself. We think it cannot be 
reasonably contended that a direction, in & 
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deed of wakf for payment of Government 
revenue as it falls due is a direction to pay 
the gettlor's debt, making the wakf invalid. 
Nor is a direction to discharge certain in- 
cumbrances subject to which the property 
has been made wakf a direction to pay 
the settlor’s debt. It is in the nature 
of a direction for due administration of 
wakf properties. Ifthe deed had made no 
reference to these debts the wakf property 
would nevertheless have been liable there- 
for andthe mutwalli for the time being 
would be responsible for payment, 


The rule of Shia Law on the subject is 
thus stated by Sir R. K. Wilson:— 

“Section 484. It is essential to the valid- 
ity of a Shia wakf that the founder should 
divest himeelf not only of full ownership, 
but of every thing in the nature of usufruot; 
and, therefore, wherebythe termsof the en- 
dowment a portion of the income is reserv- 
ed to the endowerhimeelf during his life, 
not only is the actual clause of reservation 
void but all that part of the deed which re- 
lates to the subsequent devolution of the 
reserved income is also void; but so much 
of the deed as relates to property devoted 
from the first to purposes unconnected with 
the personal benefit of the endower may 
nevertheless be valid.” 

“Explanation I, If the endower (wakif) 
happens to be included in some general 
class of beneficiaries described in the deed 
of endowment, he will not be debarred from 
claiming in that capacity." 


“Explanation IL-—There is no objection 
(any more than in Hanafi Law) to an en- 
dower constituting himself trustee (mut- 
walli of his endowment,and allotting to him- 
self for his services in that capacity the 
same remuneration that he assigns to his 
successor.” (Wilson's Digest of Anglo 
Muhammadan Law, 6. 484, pages 480,481, 4th 


Ed.). 

Oneofthe Hanafi Law-givers who is of 
the same opinion has tersely expreesed the 
rules that the settlor should not “eat out 
of" the wakf property. It is only a corol- 
lary from.this general rule that some text 
book writers have stated that “ifthe wakfs 
were made in favour of another with a 
condition for the payment of the walfs' 
(appropriators) debts, and current expenees, 
it would not be valid" (e. g., Shama Oharan 
Barkar's Tagore Law Lectures. 1874, 
page 473), The principle underlying tha 
rule obviously is that, having made wakf 
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of his property, the settlor should not parti- 
cipate in the enjoyment of the property. 
Where debts are charged on the property 
made wakf and must, therefore, be paid out 
of it there is no benefit reserved for the set- 
tlor in the direction to pay such debts, 
Payment of such debts by the wakf is a 
discharge of its own obligation. The case 
will be otherwise if the settlor makes ita 
condition that his personal debts for which 
the wakf property cannot be made liable 
Bhould be paid, for in such a case the wakf 
funds areto be spent on him and would 
not be so spent but for the condition. 
Such was apparently the character of 
the debts referred to in Hamid Ali v. 
Mujawar Husain Khan (3). In view of these 
considerations we hold that this line of 
attack on the validity of the wakf also 
cannot succeed. 

-The third contention against the invali- 
dity of the wakf is more serious and refers 
to 8. 10 (2), Encumbered Estates Act (Bun- 
delkhand), 1 of 1802, which is designed to 
afford facility to proprietors of land in cer- 
tain areas for liquidation of their debts. 
Tt is not disputed that a part of the wakf 
property detailedinthe deed at pages 95 and 
96 and reproduced in the plaint at pages 2-4 
mentiened as situate in Perganah Arail lies 
within the areato which the Act applies, 
The procedure preseribed by the Act is that 
the Local Government should appoint a 
Bpecial Judge (8. 4) to whom applications 
made by indebted proprietors stating the 
particulars of theirdebts and property are 
to be forwarded, for enquiry and report, by 
the Oommissioner who is to receive such 
applications in the first instance (se. & and 
7). The Special Judge should “publish in 
the Gazette a notice in the vernacular 
language of the district calling upon all 
persons having claims against the person 
or the property of the proprietor,.. en ee to 
present to the Special Judge, within two 
months from the date of the publication, a 
written statement of their claims” (s. 9). 
The Special Judge is to enquire into the 
history of dealings between the parties 
(8. 13), and has wide powers to reduce 
interest in taking accounts, and has to 
declare the amount due to a particular 
claimant (s8. 14 and 15). If the proprietor 
cannot himself pay the amount so found 
due the Special Judge is to submit a report 
to the Oommissioner who may direct the 
money to be advanced from the publio 
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treasury re-payable with interest at the rate 
of 5 per cent. per annum, by instalments 
within fifteen years, Section 10 (2) of the 
Act runs as follows: — 

“10 (2) Until the Oommissioner has 
declared, as hereinafter provided, that the 
proprietor has ceased to be subject to the 
disabilities mentioned in this clause— : 

(a) the proprietor shall be incompetent to 
exchange, give, or, without the consent of 
the Oommissioner, sell, mortgagé, or lease 
his proprietary rights in land or any part 
thereof; and ; 

(b) no suit or other proceeding shall be 
instituted in any Oivil or Revenue Court in 
the United Provinces against those rights in 
respect of any private debt contracted by 
the proprietor after the publication of the 
notice,” 

The disability created by this section 
terminates on the Commissioner declaring 
under s. 28 that the proprietor has ceased to 
besubject to the disabilities mentioned in 
8. 10 sub-s. (2) which he (the Commissioner) 
cannot declare except when the entire sum 
due has been recovered. 

We have found it necessary to outline the 
frame work of the Encumbered Estates Act 
as it has been questioned whether Arab Ali 
Khan was under the disability created by 
8. 10 (2) of that Act, or whether certain 
circumstances relied on by the appellants 
necessarily prove that he was. We think, 
however, that the evidence is conclusive, 
Exhibit O-b page 65 is the award dated the 
Ist May 1405 purporting to be under the 
"Bundelkhund Encumbered Estates Aot" 
made by Mr. Piggott (as he then was) who 
was the Special Judge adjudging Rs. 45,201 
in favour of a claimant named Aj Kumar 
against Arab Ali Khan and two others de- 
scribed as ex-applicants, s. 14 (g) of the Act 
is referred to in the award, and the J udge 
has exercised powers given to him under 
the Act for limiting the amount of interest 
equal to that of the principal. The deed of 
wakf itself recites that the settlor waa 
indebted to the Government under the 
Bundelkhand Act, and a sum of Rs. 2,900 a 
year was payable with the Government 
revenue. It is not disputed by the plaintiff. 
respondent thatit was so payable. Indeed, 
itappears that Arab Ali Khan pleaded his 
disability and invoked the aid of s. 29 of the 
Bundelkhand Encumbered Estates Act ag 
late as 20th August, 1923, when he success- 
fully resisted the attempt of one of hig 
creditors to have his (Arab Ali Khan's) 
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property sold in execution of a decree, In 
view of these circumstances, we think, that 
it is incontrovertible that he was under the 
disability which s. 10 (2) of the Encumbered 
Estates Act imposes on the proprietors 
coming within its purview. 

The next question of importance is whe- 
ther the disapility contemplated by s. 1U (2) 
of the Act extendsto a transaction like theone 
in question, Itis argued that the expression 
‘give’, occurring in the section, which alone 
can be relied on as importing a pronibition 
against making wakf, is applicable only to 
cuses of gift as denned in the ‘I'ransfer of 
Property Act IV of 1882. Section 10 of the 
Eneumbered Estates Act, it is contended, 
declares the proprietor to be incompetent 
to exchange, give...... gell, mortgage or lease 
his proprietary right’ and, dealing as the 
Transfer of Property Act does with the 
transactions of exchange, gift, sale and lease, 
ihe word 'give'in the former has reference 
to gift as definedinthe latter. We are 
unadle to give effect to this contention, as it 
unnecessarij narrows down the meaning of 
the word 'give', which should be construed 
inits naturalsense as implying & transfer 
without consideration a view which is in 
accord with the object underlying the entire 
provisions, vig, that à proprietor to whom 
the benefit of the Act has been extended 
should keep the property affected by the 
enactment intact till bis liabilities are tully 
discharged. In every wakf there is & trans- 
fer of ownership. It is generally without 
any consideration. The right of the settlor 
is completely extinguished. lt vestsin the 
deity to whom ıt 1s dedicated for the 
benefit of mankind. This in substance is the 
definition of the wakjas given in the Wakf 
Validating Aot and most text books on 
Munammadan Law. In Sadik Husain Khan 
v. Hashim Ali (4), creation of a benencial 
interest in a deed of trust conveying tne 
property to a trustee was held to bea ‘gift 
through the medium of a trust’, The case 
is not different wherea beneficial interest 
is created under a wakf which in many 
aspects partakes of a gift tnter vivos or 
testamentary. Delivery of possession is as 
essential in case of a wakf as in that ofa 
gift, A testamentary wakf is like an 
ordinary Will by a Muhammadan, valid 
only to the extent of one-third of the 
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testator's assets. For these reasons we are 
of opinion that the word ‘give ins. 10 (2), 
Encumbered Estates Act (Bundelkhand), 1 
of 1903, is wide enough to cover a case of 
giving away property by way of wakf, and 
that Arab Ali was incompetent to make the 
wakf evidenced by the deed, dated 14th 
Apri, 1919, The learned Counsel for the 
defendant-appeliants would not extend the 
disability created by the section to the case 
of property other than that situate within 
the area to which the Act has been made 
applicable, and does not contend that such 
disability is personal affecting all properties 
belonging to the person who is declared as 
incompetent to exchange, give, etc. We 
are, therefore, relieved of the necessity of 
enteling into a question which could 
possibly arise. Our view of this part of the 
case, therefore, is that the wakf B invalid 
aa regards the property lying in Perganah 
Arail which is admittedly part of the area 
to which the Encumbered Estates Act 
applies and which is separately detailed 
M deed in “question (see pages 96 and 
97). 

We must note that the plea which has 
thus succeeded with respect to part of the 
property in dispute was not raised in the 
written statement of the defendant-appel- 
lants and was not the subject of any 
definite issue, What was pleaded was that 
Arab Ali Khan was not competent to make 
the wakf in view of the provisions of Land 
Alienation Act (Bundelkhand) II of 1903, 
which 1m poses restrictions on a certain class 
of proprietors in a given area inthe matter 
of alienating their land. lt was, however, 
attempted by the deféndants-appellants to 
prove by production of documents that 
Arab Ali Knan wes admitted to the benehts 
of the Encumbered Estates Act and was, for 
that reason subject to the provisions of the 
cognate enactment Land Alienation Act(Bun- 
de:khand), LL of 1503, a plea which was rightly 
overruled by the learned Subordinate Juge. 
As the plea in its new form set up 
before us was one of law, based only 
on such facts as appear on the face of 
the wakf deed itself and from the award 
of Mr, Piggott, already referred te, we 
allowed ittu be argued. To guard against 
possible prejudice to the plaintiff-respond- 
ent we questioned her learned Advocate 
as to what evidence could have been 
adduced on her benalf if the plea had 
been clearly raised originally, and the 
only evidence that he could suggest wag 
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that afforded by the Government Gazette 
of 1904 and 1905 showing that publica- 
tion of notice required by s. 9 of the 
Encumbered Estates Act did not take 
place. Unless it were a case of gross 
and palpable error Mr. Piggott’s award 
dated the lst May, 1905, and the subsequent 
advance of loan by Government referred 
to in the wakf deed could not poen 
have been made. Itisthe Special Judge 
who is to publish in the Gazette a notice 
in the vernacular language. It is not 
easy to trace such a notice after the lapse 
of nearly a quarter of a century, specially 
if it appeared as a supplement to the 
Gazette. The legal presumption being in 
favouroftheregularity ofofficialand judicial 
acts we should have had to act on the 
hypothesis that such notice was published 
in the manner required by law, unless 
the plaintiff-respondent had been able 
to prove otherwise by producing all parts 
of all issues of the Government Gazette 
for the period within which notice could 
have been published. In order, however, 
to give the plaintiff-respondent an oppor- 
Lan of producing any evidence that 
Gould possibly have been helpful on this 
point we allowed her Counsel one week to 
gearch the Government Gazettes and to 
show from them that the notice had 
not been published. This interval enabled 
the opposite party to show that the 
notice was published in Part II of the 
Vernacular Gazette, dated the 23rd of 
April, 1904, on page 1065. The appointment 
of Mr. Piggott as Special Judge is further 
published in Part I of the Vernacular 
Gazette of the 9tk of July of the same 
year. The evidence to prove the dis- 
ability of Arab Ali Khan under s. 10, 
pub s. 2 of the Encumbered Estates Act 
must, therefore, be held to be complete. 

The result, therefore, isthat the wakf 
must be held to be invalid so far as 
it relates to the landed property of Arab 
Ali Khan in the Perganah of  Arail, 
and the appeal must be allowed to this 
extent. As regards mesne profits the 
plaintiff claimed a sum of Rs. 1,992-4-6 


which had been collected by the defend-' 


ants or realised from the Receiver during 
the mutation proceedings, and this amount 
has been awarded in the decree of the 
lower Court. We have no means of de- 
ciding what proportion of the total sum 
was collected in that part of the pro- 
porty which lies outside the Perganah 
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of Arail. On our findings the plaintiff. 
respondent is clearly only entitled to 
mesne profits for this lesser sum, and 
if as we understand the decree has al- 
ready been executed in regard to mesne 
profits, the plaintiff must make good to 
the defendant-appellants the excess amount 
realised before obtaining possession of 
her share of the properties in dispute. 
That amount may be ascertained under 
O. XV, 1. 12 of the Civil Procedure Code 
and restitution will be made on that basis. 
We have still to deal with the cross- 
appeal filed by the plaintiff-responent 
and the application made by the defend- 
ant No. 4 Khan Sahib Mahmud Ali Khan. 
The trial Oourt directed that the parties 
should bear their own costs. This order 
was evidently passed on a consideration 
of the fact that the defendant-appellanta 
had been very shabbily treated by Arab Ali 
Khan. The resultof our decision is that 
the plaintiff-respondent will be deprived 
of the greater part of the property to 
the profits of which she would have been 
entitled under the deed of wakf which 
she had no reason to believe to be in- 
valid. In these circumstances the pro- 
per order to pass in regard to costs ig 
that each party shall bear her own in 
both Oourts. Khan Sabib Mahmud Ali 
Khan applied to withdraw from the a 
peal chiefly from a fear that he might 
be made liable to costs if the appeal 
failed, but thereis now no need for that 
apprehension. We formally direot that 
his name be expunged from the array 
of appellants, and pass no order in regard 


to his costs. 
A. N, A. Appeal allowed in part. 





LAHORE HIGH COURT. 
Orvit Revision Patition No. 707 oF 1926, 
December 9, 1927. 
Present:—Mr. Justice Harrison and 
Mr. Justice Tek Ohand. 

DODA SHAH--DzosEB-HoLDBR— 
PaTITIONBR 


Versus 
BISHEN DA8—J upaunNT-DsBTOR— 
RESPONDENT. 

Civil Procedure Code (Act V of 1908), ss. 47, 148— 
Bapurdar, liabtlity of, whether can be enforced in 
execution proceedings. 

The liability of a sapurdar,i.e,a person to whom 
property attached in execution of a decree is en- 
trusted for custody on the undertaking that he 
would be responsible to produce the attached pro, 
porty when called uponto do so by the Court, and 


ill I. OC. 2928 


that on his failure to do so he would be liable to 
make good the amount of the decree, can be en- 
forced in execution proceedings. |p. 595, col. 1.) 
Darbari Mal v. Kanshi (1), Nazir Ahmad v. 
Bakhshi Ram (2) and Madho Prasad v. Pearey Lal (8), 
followed. 
Civil revision from an order of the Senior 


Sub-Judge, Rawalpindi, dated the 24th 


July, 1926, 
i ORDER, 


Jal Lal, J.—In execution of a money- 
decree some moveable property belonging to 
the judgment-debtor was attached, and was 
handed over by the bailiff for custody to the 
respondent who executed what purports to 
be a bond on 26th March, 1925. In this 
bond it is recited that the obligor would 
be responsible to produce the attached 
property when called upon to do so by 
the Court or any of its officials, that on 
his failure to do so he would be liable 
to make good the amount of the decree 
and that the Court would be entitled to re- 
cover the same from his person and pro- 
perty. 

It appears that the respondent on being 
called upon by the Oourt to produce the 
property attached failed to comply with 
the order and consequently the Oourt 
proceeded to recover the amount of the 
decree from him in execution proceedings. 
Au objection was taken by him that he 
was not liable as the property remained 
in the possession of the judgment debtor 
and also that he not being a surety under 
s. 145, Oivil Procedure Code, no execution 
proceedings could be taken against him. 
The Senior Subordinate Judge held on 
. appeal that the respondent was liable to 
be proceeded against in execution pro- 
ceedings as he was governed by s. 145, 
Civil Procedure Code, but he held that 
asthe property remained in possession of 
the judgment-debtor, the respondent was 
not Hable to producethesame. The decree- 
holder has come up to this Oourt on 
revision. 

Counsel for the respondent has raised a 
preliminary objection that the Senior Sub- 
ordinate Judge having held that the pro- 
perty attached remained in the shop of 
the judgment-debtor and was not placed 
in the hands of the appellant though he 
Bigned the security bond, this petition 
cannot be entertained. I do not read the 
finding of the learned Subordinate Judge 
to mean that the respondent did not 
make himself liable for the production of 
the property attached. It seems to me 
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that what the learned Judge intended to 
hold, and on the material before him that 
was the only finding that could reason- 
ably be arrived at was that the respond- 
ent on being entrusted with the property 
made himself responsible to produce it 
when called upon to do so.by the Court 
or any of its officials, but that the pro- 
perty was not physically taken out of 
the judgment-debtor's shop and given in 
possession of the respondent and, there- 
fore, that no liability is incurred by him 
88 it is not shown that the respondent 
has himself done away with the property 
entrusted to him. This view cannot be 
sustained. By executing the bond the 
respondent admitted that the property 
had been entrusted to him and that -he 
made himself liable to produce it or to 
compensate the decree-holder. He ig 
liable under the bond whether the judg- 
ment-debtor concealed the property or he 
himself misappropriated it. The fact of 
the attachment of ths property. is also 
admitted in the bond, loverrule the ob- 
jection of the Counsel, for the respondent 
and hold that the respondent was liable 


-under the clear terms of the bond to .pro- 


duce the property and on his failure to 
do so to make good the loss of the decrees 
holder. 

The important question that required 
decision in this case is whether the liabil- 
ity of the respondent could be enforced 
in execution proceedings or whether it 
was necessary to bring a regular suit to 
enforce such liability. On that point 
previous authorities sedm to be divergent. 
Bo far as this Court is concerned. in Dar- 
bari Mal v. Kanshi (1) liability under 
similar circumstances was ordered to ba 
enforced in execution proceedings. There 
was, however, no adjudication on the 
point as no objection was taken to the 
power of the Oourt to proceed summarily, 
This was followed in Nazir Ahmad v. 
Bakhshi Ram (2), in which it was held 
that such liability could be enforced in 
execution proceedings; beyond citing tha 
authority of Darbari Mal v. Kanshi (1), 
however, the learned Judge did not dig- 
cuss the question. Iam inclined to hold 
that the liability of the person to whom 
attached property has been entrusted for 


1) 51 Ind, Oas. 653; 60 P, R. 1019; 74 P. LR, 
1919. 
(3) 88 Ind, Cas, 178; A. T, R, 1025 Lah, 412; 26 P, 
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custody under the circumstances disclosed 
in this case can be enforced in execution 
proceedings. The question, however, is 
one of importance, and in view of the 
divergence of opinion in the other Courts, 
I refer it for decision to a Division Bench. 
The papers need not be printed. An early 
date will be fixed. 

Bhagat Gobind Das, for the Petitioner. 

Mr. Gobind Ram Khanna, for the Re- 
spondent. 

JUDGMENT OF THE DIVISION 

BENCH. 

The question referred to this Division 
Bench by Jai Lal,J., is the method 
in which the liability of a sapurdar 
can be enforced, a sapurdar being a 
person to whom goods attached in exe- 
-cution of a decree are entrusted in accord- 
ance with the rules framed by this Court, 
The alternative suggestions are that the 
liability should be enforced in execution 
proceedinge in virtue of s. 145 read with 
8,47, Oivil Procedure Code, and that a 
regular suit should be instituted in the 
ordinary way, after assignment of the bond 
by the Court tothe decree-holder, 

On two occasions Single Judges of 
this Court in Darbari Mal v. Kanshi (1) 
and Nazir Ahmad v. Bakhshi Ram (2), 
have followed the procedure of enforcing 
the liability in execution proceedings. In 
Darbari Mal.v. Kanshi (1) the question 
was not raised nor considered nor decided. 
In Nazir Ahmad v. Bakhshi Ram (2) it was 
held that, undere. 145, Civil Procedure Code, 
a sapurdar was a surety, but the question 
was not ‘agitated of how he came to fall 
within the definition. In the Madras 
-High Court there has been some conflict 
of opinion, The two Judges, who first 
dealt with the question, differed as to 
the applicability of s. 145: Konimareddi 
Subbareddi v.  Kollipara Veeraya Tata 
Se Subsequently & Division Bench accept- 
ed the view of Sadasiva Iyer, J., in 
Rajah of Venkatagiri v. Sura Krishna 
Reddi (4) and held that the section did 
not apply. Finally, a Division Bench, 
while agreeing thats the section was not 
applicable, held that, in exercise of its 
inherent powers, the executing Court 
could go into the matter and dispose of 
it;  Sankunni Variar v. Vasudevan 


(8) 68 Ind. Cas. 410; 9 L' W, 476; 25 M. L. T. 290; 
(S eb dad, Cue 184; 18 Li W, $99; .8 

8., . W, 329; .89 M, L, 1,472; 
(1020) at, W. N, 784, R ka aan ii 
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Nambudripad (5). The Judicial Oommie- 
sioner of Nagpur in Khetswdas Radhakwuan 
Marwari v. Harba Marathe (6) &nd both 
Judicial Commissioners of Peshawar in 
Nand Ram v. Amir Chand Lakhmi Chand 
(7) have held that s. 145 does not apply, 
and the latter Court has gone so far as 
to hold that property attached in consequ- 
ence of an application made to the 
Executing Court by a man holding a 
simple money-decree is not an attachment 
in execution, a view with which we find 


ourselves wholly unable to agree, On the 
other hand a Single Bench of the 
Allahabad High Court in Madho Prasad 


v. Pearey Lal 9 has held that a sapurdar 
isa surety and can be proceeded against 
88 Buch. 


Now, the necessary ingredients to be 
eBtablished, before it can be held that 
the relationsbip of principal and surely 
existe, are that there shallbe two persons, 
that the former shall be liable to perform 
certain duties and the latter shall under- 
take, in the event of his failing to do 
so, that he will either perform them him- 
self or indemnify the promisee, It is 
urged that he, the sapurdar, should be 
treated as the surety of the bailiff, who en- 


trusted him with the goods, but the handing 


over of the goods absolved the bailiff from 
liability under the rules of this Oourt 
and, therefore, it cannot be said that the 
sapurdar’s duties begin on the failure 
of the bailiff to perform any duty. Simi- 
larly, it cannot be said that he is a surety 
of the decree-holder, and the only possible 
position is that he is the surety of the 
judgment-debtor. As showing tbat this 
is the true position Bhagat Govind Das 
referred us to the form relating to attach- 
ment of moveable property in execution 
of decree for money being No. 8, Appendix 
E, of Sch. I, Civil Procedure Code. In that 
the following words occur: 

“These are to command you (i, e. the 
bailiff) to attach the moveable property 
and unless the said judgment- 
debtor shall pay to you the said sum of 
Ra......together with RHs....... „tho costs of 
this attachment, to hold the same until 
further orders from this Court.” 


(5) 97 Ind. Oas. 787; A. I. R. 1926 Mad. 1005; 51 
ML. J. 239; 24 L, W. 300; (1920) M. W, N. 691. 

6) 47 Ind. Oas. 956; 16 N. L R. 178. 

jn 38 P. L. B. 525. 

8) 62 Ind. Cas, 719; A, I, R, 1021 All, 220; 19 A, Ty 
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ae 18 comtemplated, therefore, is in 
8 first place attachment, then payment 
followed by release of the attached pro- 
perty, and in the alternative, there having 
been failure to make such payment, the 
retention of the attached property until 
the further ordere of the Court. In 
other words, 85 long as the property remains 
„iù the hands of the bailiff so long 
does the duty of the judgment-debtor pər- 
sist. He is bound to pay the whole of the 
decree and he is not discharged by the 
attachment or the retention of the property. 
At this point, the sapurdar comes into the 
picture and takes the place of the bailiff 
at the stage at which the judgment debtor 
has failed to make the payment after at- 
ta^hment, andhe carries outtheduties of the 
biiliff in retaining the property untilthe fur- 
ther ordera of the Oourt. His duties, therefore 
&re conditional upon the continued failure o 
thejudgment-debtor to perform hisduty and 
Sitisfy the decree holder's debt, and in this 


senae he is, in our opinion, a surety, for he’ 


Carnot be said to function, except on the 
failure of his principal to carry out his 
obligation. There can be no doubt that 
title in the attached property does not pass 
to the sapurdar, but remains with the 


juigment debtor who receives any benefit ` 


or sustains any loss which may occur dariog 
the period of attachment. It is clear that 
the surety of the sapurdar is liable under 
B. 145, and,ia our opinion, his principal, the 
sapurdar himself, is also liable thouga for 
woolly different reasons. 

We hold gs, 145 and 47, Oivil Procedure 
Code, are both applicable. With this 
expression of opinion we return the case. 

A. N. A, Reference answered, 


pa 


ALLAHABAD.HIGH COURT. 
Oiyin Rayistun No, 107 op 1948. 
July 20, 1928, 
Present :—Mr, Justice Mukerji. 
KARIMULLAH-—APPLIOANT 
versus 
RAMESHWAR PRASAD -—OsrosiTE 
PARTY. 
Bengal, N.-W. P. and Assam Civil Courts Act (XII 
of 13375, 8. 22—T'ransfer of case to Subordinate Judge 
—D strict Judge, po ver of—Oriminal Procedure Code 
(Act V of 1898), s. 176 -ivil Court exercising juris- 
diction unden 8, Jd Jurisdiction, whether civi] or 
griminal, 
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A District Judge is authorized under s. 22 of the 
Bengal, N.-W. P. and Assam Civil Courts Act to 
transfer an appeal from an order of a Munsif under 
8. 476, Oriminal Procedure Code, to the Oourt of a 
Subordinate Judge. 

Narain Das v Emperor (|), relied on, 

A Civil Oourt exercising jurisdiction under s. 476, 
Criminal Procedure Oude, does not cease to be a 
Oivil Oourt and the proceedings taken by the 
Court are ofa civil nature, although not covered by 
Civil Procedure Code. 


Revision from an order of the Ad- 
ditional District Judge, Moradabad, 
dated the 16th of February, 1928. 

Messrs. A. N. Khwaja and Har Krishna 
Sahai, for the Applicant. 

Messrs. Iqbal Ahmad and S. N. Seth, for 
the Opposite Party. 

JUDGMENT.—The only point urged 
in this application is whether the Court 
below had jurisdietion to hear the appeal. 

It appears that the opposite party Ra- 
meshwar Prasad brought asuit on a bond 
for recovery of certain amount of money 
against Karimullah and others. Karimul- 
lah is the applicant in this Court. It was 
found that Karimullah had paid up a good 
deal of the amount claimed and the claim 
of Rameshwar Prasad was excessive. At 
the instance of Karimullah, the Munsif 
directed the prosecution of Rameshwar 
unders. 476 of the Code of Criminal Pro- 
cedure. It being held by him that Ra- 
meshwar was, prima facie, guilty of the 
offences under ss. 209 and 210 of the Indian 
Penal Code, Rameshwar filed an appeal 
to the District Judge and the District 
Judge traqsferred the appeal to a Subordi- 
nate Judge. The Subordinate Judge heard 
the case and held that the Munasif's order 
directing the prosecution was not justified. 
He ordered the revocation of the complaint. 

Mr. Khwaja has argued that the District 
Judge had no jurisdiction to transfer the 
case to the Subordinate Judge and he has 
cited two Calcutta cases. 

So far aa this Court is concerned, it is 
firmly established now that & Court exercis- 
ing jurisdiction unders.476 of the Code of 
Criminal Procedure does not cease to be 
a Civil Court, The proceedings taken by 
the Court are of acivil nature, although not 
covered by the Civil Procedure Code.- It 
has, therefore, been held that a revision can 
lie only under s. 115 of the Oode of Civil 
Procedure and s. 489 of the Code of Ori- 
minal Procedure has no application. 

An appeal is provided by the Oriminal 
Procedure Code, s 476 B, against an order 


pasaed gadar s. 476 of the game Ode, Such 
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an appeal would be an appeal from an 
‘order'of the Court. In this case, the 
appeal was against the ‘order’ of the 
Mansif. A District Judge ie authorised 
under s. 22 of the Bengal, N.-W. P., and 
Assam Oivil Courts Act, to transfer an ap- 
peal from an ‘order’ of a Munsif to the 
Oourt of a Subordinate Judge.’ It would 
follow, therefore, that it was competent for 
the District Judge to transfer the present 
appeal to the Oourt of the Subordinate 
Judge. The principle that the District 
Judge could transfer such cases to 
another officer of competent jurisdiction, 
was established by previous cases in this 
.Court. The latest one is Narain Das v. 
Emperor (1). That wes, however, a case in 
which a District Judge had‘ transferred an 
appeal to an Additional District Judge. But 
the transfer was justified under s. 8 of the 
. Bengal. N. W. P. and Assam Civil Courts 
Act. The same principle applies when the 
, transfer is made under s. 22 to the Court 
of a Subordinate Judge, the- appeal being 
from an order of the Munsif. 

I hold that the Subordinate Judge had 
jurisdiction to hear the appeal. This ap- 
plication, therefore, is without merits and 
fails and is hereby dismissed with costs. 

M, A. A. Application dismissed, 

(1) 102 Ind. Cas. 486; 22 A. L. J. 559; 7 A, I. Or. R, 
534; L. R. 8 A. 81 Or; 98 Or. L, J. 549; A. I. R. 1927 

* AIL 555; 49 A, 192, 


LAHORE HIGH COURT. 
First Oivit APPEAL No. 1041 or 1924, 
January 12, 1928, 

Present :—Mr. Justice Addison and 
Mr. Justice Coldstream. 

Lala KANSHI RAM AND ANOTHER— 
DBFBNDANT8—AÀPPBLLANT8 

^ versus - 
Rai Sahib Lala SHANKAR DAS AND 
OTHERS — PLAINTIFFS AND Rai Sahib Lala 
MUL OHAND, bECEASED, REP4ESENTED BY 
RADHA KISHEN—DEFSNDANT8— 
RerPonDENTS, 

Hindu Law—Joint family—Acquisitiens of mem- 
bers—Presumption— Existence of small nucleus, effect 
of—Gains of science—Purchase by father in son's 

. name—Presumption of benami— Weight of such pre- 
sumption—Suit for partition—Co-pareener in posses- 
sion of joint property — Liability to account for profits 
—Registration Act (XVI of 1908) s I?—Documens 
reciting accomplished facteeRegistration, 
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The mere existence of a nucleus of ancestral pro- 
perty, however small, does not raise a presumption 
that property subsequently acquired by the mem- 
ber of a joint Hindu family is joint property and 
throws the onus of proving that the property is not 

tible upon those who allege it. Courts aio 
Toes entitled to take the smallness and apparent 
insuthciency of the nucleus into consideration in * 
deciding whether the presumption of jointness is 
amply rebutted in view of the evidence read as a 
whole, and tocome tothe conclusion whether the 
cost of the subsequent acquisitions could have 
come out of it and whether, asa matter of fact, the 
family nucleus was taken in making the new 
noqa nion. [p. 608, col. 1.] 

nins of a member of ajoint Hindu family from 
science, arenot partible joint property of the family 
where the education of the member which made such 
gains possible was acquired without detriment to 
the family estate. |p. 610, col. 1.] 

Metharam Ramrakhiomal v. Rewachand Hamrakhio- 
mal (25), and Amar Nath v, Firm of Hukam Chand- 
Nathu Mal (26), referred to. 

When a purchase of real estate is made by a Hindu 
in the name of one of his sons the presumption isin 
favour ofits being a benami purchase and the burden 
of piooflies on the party in whose name it was 

urchased to prove that he was solely entitled tothe 
egal and beneficial interest. in the permanent 
estate. But the presumption is rebuttable and its 
strength or weakness can only be gauged by reference 
to all the surrounding circumstances.[p. 612, cola.1& 2 ] 

[Oa5e-law discussed.] 

A document which merely recites the terms of a 
previously arranged family arrangement does not 
require registration. [p. 614, col. 1.] 

akhtawar v. Sunder Lal (38), referred to. 

In a suit for partition between the members of a 
joint Hindu family, a co-parcener 18 not accountable 
to the other parties for the profits of the joint pro- 
perty in his possession before the date of the family 
disruption where there is no allegation of fraud or 
improper conduct on his part. [p. 616, col. 1] 

First appeal from a decree of the Senior 


. Subordinate Judge, Lahore, dated the 21st 


January, 1924, 


Dr. Sir Muhammad Shafi, Kt., for the 
Appellants, 

Messrs, Jagan Nath, Mukand Lal Puri, 
Lala Fakir Chand, Lala Moti Sagar, R. B., 
and Mr. Mehr Chand Mahajan, for the 
Respondents, 


JUDGMENT. 

Coldstream, J.—This judgment will 
dispose of five Appeals Nos. 1041, 1042, 1211 
128/ and 1376 of 1924. The printed records 
are infour books: (1) one of 316 pages in- 
cluding the oralevidence produced at the 
trial, (2) one of 311 pages of documen- 
tary evidence, (3) one of 56 pages and (4) 
one of 8 pages of miscellaneous records. 
These may conveniently be referred to as 
books A, B, Oand D respectively. The cir- 
eumstances from which the appeals arise 
are as follows: 


Rai Bahadur Buta Mal, who had retired 
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from Government sétvice in 1902, died in 
June, Lyl4, leaving four sons of whom the two 
elder, Rai Sahib Mul Ohand and Rai Sahib 
Shankar Das were officersin the Punjab Civil 
Service. The third Lala Kanshi Ram, was a 
Pleader praetising in Ferozepore, and the 
_ fourth, Lala Bihari Lal was managing a 
factory and a cotton press at Kot Rai Buta 
Mal an estate close to Kot Radha Kishen, 
Railway Station, These sonsall had male des- 
cendants living; a pedigree of the family will 
befouad at the beginning of the judgment 
under appeal Forsome time before Buta 
Mal died there had been friction between 
the head of the family and hissons, After 
.his death dissensions became acute. Lala 
Kanshi Ram was in possession of extensive 
immoveable property in Ferozepore where 
he had built up a remunerative legal prac- 
tics and Bihari Lal claimed as his own 
separate property, a valuable area of land 
occupied by the factory and the press and 
their appurtenances at Kot Rai Buta Mal. 
It was round the claims of these two sons 
that the conflict centred. There was a 
conference in April, 1915, resulting in a 
statement of her views on the matter by 
Bata Mal's widow but this failed to avoid 
the litigation threatening, and in June, 
1916, Shankar Das, his four sons and five 
randaons instituted a suit for partition 
n Labore against all the other male de- 
scendants of Bata Mal and one Har Charan 
Das, to whom Kanshi Ram had mortgaged 
land at Ferozapore. Subsequently Har 
Oharan Das was struck off the list of defend- 
&nts and Bata Mal's widow was added to 
the list with the approval of all the parties. 
In their plaint as finally amended, after 
stating that the parties were members of 
a joint undivided Hindu family, descend- 
ants of thecommon ancestor Bata Mal, and 
describing in detail the property of which 
Buta Mal had died possessed, and all that 
property in possession of his descandants 
at the time of his death which was 
claimed to be joint of the family and 
partible between.the parties as survivors of 
Buta Mal, the plaintiffs prayed that the 
property described and any other property 
in possession of any other party discovered 
to be jorat be partitioned so far as the Court 
could decree partition. As regards pro- 
perty parubleonly bya Revenas Court they 
prayed for a declaration of title, Basides 
property about which thereis no dispute, 
the plaintiffs’ list included a house and a 
stable occupied by Kanshi Ram in F'eroze- 
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pore Oity, an area of 1511/20 kanals in 
ot Rai Buta Mal including the factory 
and cotton press, 7107/20 kanals of land 
in Ferozepore in possession of Kanshi Ram; 
moveable property in possession of Behari 
Lal at Kot Rai Buta Mal worth Ra. 7,950, 
income amounting to Rs. 80,000 stated to 
have been withheld by Rihari Lal being 
rent and profit derived from the land, 
houses and the cotton press and Mill at 
Kot Rai Buta Mal and from land in Lyall- 
pur District and houses at Amritsar, the 
income of Kanshi Ram derived from his 
practice as a Pleader and from land in his 
possession in F'erozspore, the professional 
income of Kanshi Ram's engineer son, 
Bashi Ram wha, it was alleged, had been 
educated in England at the expenses of the 
co-parcenary and the nuptial gifts received 
from the family by Bashi Ram. 

The defendants all admitted that they 
and the plaintiffs were a joint Hindu 
family. Mul Chand, the eldest son, who 
also pleaded for his minor son Mehr Ohand, 
admitted further that allthe immoveable 
property listed was joint aud partibie and 
that he and Kanshi Ram had formerly been 
in the habit of haudiag over their surplus 
income to their father as head of the family; 
it was objected that Shankar Das, the 
plaintiff, had withheld his own salary and 
part of the income from the lands at 
Lyallpur and should be held accountable 
to theco-parceners for his savings and the 
incomein Lyallpur; provided that a sum 
of Rs. 10,000 was set aside for his son 
Radha Kishan in aecordanee with an 
alleged previous agreement between the 
parties to enable him tostart a business of 
his own. Mal Ohand agreed to & partition 
of the property in possession of the parties 
including the professional income of Lala 
Kanshi Ram and his son Bashi Ram, the 
land at Ferozspore which he declared had 
been parchased by Buta Mal*'for the family”, 
and the income from the property at Kot 
Rai Bata Mal and elsewhere withheld by 
Bihari Lal, 

Kanshi Ram and Bashi Ram denied that 
the property possessed by Buta Mal's sons 
was all co-parcenary property. To the 
property of Buta Mal, which had been ac- 
quired by him and had been his exvlusive- 
ly, his sons were entitled to succeed not 
a3 survivors but only as heirs, Kanshi 
Ram andhis son possessed no immoveable 
property which was joint of the family and 
te house and lands in Ferozepore belonged 
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io Kanshi Ram exclusively. Kanshi 
. Ram's and Bashi Ram's income did not 
form part of the co-parcenary family pro- 
perty because the expenses of their educa- 
tion had not been met from joint funds. 
Nor had Bashi Ram's marriage been paid 
for by the family as it ought to have been. 
As regards the factory and press at Kot 
Rai Buta Mal, Kanshi Ram and Bashi Ram 
admitted it to be partible as property ac- 
quired by Buta Mal. After providing for the 
maintenance of a daughter of Buta Mal the 
property which the parties had inherited 
jointly should be partitioned, Mrs. Buta Mal 
being entitled to a fifth share. It was point- 
` ed out that the plaintiffs had not proposed to 
put their ownincomeand salaryand the joint 
property in their possession into the hotch pot. 

Joint pleas (printed at page 23 of Book 
A and page 4 of Book D) were put in on 
behalf of Bibari Lal, and his minor son 
Amrit Lal, Radha Kishen (Mul Ohand’s 
son) and Radha Kishen's two minor sons, 
denying the existence of any joint property 
of the family in the lifetimeof Buta Mal, 
the whole of whose property had been self- 
acquired, but admitting that all property 
listed in the plaint was partible between 
the parties as Buta Mal's heirs and his 
widow with three exceptions, namely, (1) 
_ the factory and press of Kot Rai Buta 

Mal which, along with agarden anda 
bungalow and other buildings appurten- 
ant thereto these defendants claim- 
ed to betheir own separate «property for 
the income of which they were not account- 
able to the family, (2) the savings of Kanshi 
Ram and Bashi Ram from their profes- 
sional savings, and (3) the nuptial gifts 
received by Bashi Ram, the partibility of 
which last two items was neither contested 
nor denied. If, however, the property in 
dispute at Kot Rai Buta Mal was held 
by the Court to have been joint of the 
family, Bihari Lal and Radha Kishen were 
entitled to remuneration for its manage- 
ment and improvement (further pleas put 
in by Bihari Lal and Radha Kishen on 
the 16th February, 1918.) As regards the 
Ferozepore property Bihari Lal and Radha 
Kishen denied Kanshi Ram and Bashi 
Ram's claim, and admitted it to be partible. 
Bihari Lal submitted further pleas in 
June, 1918, alleging that the plaintiffs were 
barred from suing for partition in view 
of the result of the conference of 1915 
which .h&d been recorded in a document 
purporting te be the "orders of the lady 
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mother." The arrangements recorded were 
by way of a family settlement and cannot 
be impugned now by the plaintitis. 

Mrs. Buta Mal in pleas presented on the 
15th January, 1918, admitted that the pro- 
perty listed in the plaint with the excep- 
tion of the property claimed by Bihari 
Lal, which she declared was his exclusive- 
ly, was joint co-parcenary estate partible 
between the parties as survivors of her 
husband along with herself. She claimed 
a fifth share as well as a sum of Rs. 8,000 
which she alleged had been deposited by 
her at interest with her husband as per 
stridhana. She also pleaded for the reserva- 
tion of a sum of Rs. 10,000 as provision forthe- 
maintenance of Musammat Ram Rakhi, Buta 
Mal’s widowed daughter, who, it was alleg- 
ed, was also entitled to & right of residence 
in the bungalow at Lahore. 

Atattempt made by the other sons of 
Buta Malin December, 1919, to settle the 
dispute by compromise so far as it did not 
affect the property in possession of Kanshi 
Ram and his son, was frustrated by Shankar 
Das and litigation proceeded. In April, 1921, 
Amrit Lal, the fourth defendant, minor son 
of Bihari Lal, applied through his maternal 
grandfather to beallowed to submit fresh 
pleadings on the ground that his father, 
when acting as guardian ad litem, had 
negligently failed to put forward the plea 
that Bihari Lal and his eon were the sole 
survivors of the joint family to which 
Buta Mal belonged because Buta Mal’s 
othersons had separated from the family 
during his lifetime. The Court refused to 
re-open Amrit Lal’s case on this plea. 

The following issues were struck for trial 
by the Senior Subordinate Judge of 
Gurdaspur to whose Court the case had 
been transferred: 

1. Whether the land and buildings in 
Ferozepore are the exclusive property of 
Lal Kanshi Ram? - : 

2. Ifso,ishe estopped from asserting 
his rights of exclusive ownership over that 
property? 

3. Whether the plaintiffs cannot sue for 
a declaration as to theland in Ferczepore? 

4. Whether the stable at Ferczerore 
was gifted by Rai Bahadur Buta Mal to Lala 
Kansbi Ram ? 

5. Ifso,isthe gift invalid ? 

6. Whether the factory and buildings 
connected therewith at Kot Rai Buta Mal are 
the exclusive property of Lala Bihari Lal 
and Radha Kishen? 
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1. If not, are the plaintiffs and defendants 
Nos. 1 and 2 (Mul Ohand and Kanshi Ram) 
estopped from disputing their ownership ? 

8 Whether Lala Bihari Lal and Lala Radha 
Kishen are not liable to render complete 
accounts of all the income from rents and 
profits of factory, trade and produce of 
land, and if they are not liable to account 
- for the income of any property what is that 
property? 

9, Whether Lala Bihari Lal and Lala 
Radha Kishen are entitled to claim any 
remuneration for any services rendered by 
them, and if so to what amount? 

10. Whether the incomes of Shankar Das, 
Mal Chand, Kanshi Ram and Bashi Ram 
cannot be considered joint family property ? 

11. Whether the nuptial gifts received 
by defendant No. 5, Lala Bashi Ram, on 
his marriage can be considered joint family 
property available for partition ? 

13. Ifso, are the nuptial gifts of any of 
the other parties not similarly liable to 
partition ? 

13. Whether the widow of the late Rai 
Bahadur Buta Mal is notentitled toashare of 
she joint family property butonly to suitable 
maintenance and what is the amount of the 
share or maintenance ? 

14, What provision, if any, should be 
made for the maintenance and residence of 
Bibi Ram Rakhi widowed daughter of Rai 
Bahadur Buta Mal ? 

15 Whether the widow of Rai Bahadur 
Buta Ma! deposited the sum of Rs. 8,000 
with her husband on interest, and, if so, 
when and at what rate of interest and can she 
claim that amount ? 

16, Whether the plaintiffs have omitted 
any joint family property, and if so, what, 
and should their suit be dismissed ? 

The learned Subordinate Judge of 
Gurdaspur decided the last issue (No. 16) 
on the 31st of October, 1919. He held that as 
Shankar Das had received only an ordinary 
education suitable to his position as a 
member of the family his earnings, as a 
Government servant must be considered to 
be his separate property and thatin any 
case, as the plaint had been amended so as 
to allow the Court to partition any property 
not included in the plaint but found to be 
joint, the suit could proceed. 

After this the case was re-transferred to 
Lahore where the lamentable protracted 
trial was zoncluded by the Senior Subordi- 
nate Judge on the 21st January, 1924, His 
deeision, wholly in favour of the plaintiffs, 
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was that Rai Bahadur Buta Mal and his song 
had formed a joint Hindu family possessed 
of a joint estate, thatKanshi Ram had 
irrevocably admitted the joint character of 
the property at FeroZepore, in respect of 
which the plaintiffs could sue fora declara- 
tion as Kanshi Ram’s possession was 
merely that of a co-sharer, that no gift of 
the etable at Ferozpore by Buta Mal in 
favour of Kanshi Ram was proved, that. 
Bihari Lal and Radha Kishen had no 
exclusive rights in the press and factory 
and other property in Kot Rai Buta Mal, 
that the plaintiffs and the defendants Mul 
Ohand and Kanshi Ram were not estopped 
from claiminga share in the factory and ita 
appurtenances by the alleged family 
arrangement effected by their mother in 
April, 1915, as this alleged settlement had 
not been seriously conceived and accepted 
but was merely a “family joke”, that Bihari 
Lal and Radha Kishen were liable to be 
called upon to render accounts of their 
stewardship in respect of the press and 
mill, which were not theirseparate pra- 
perly, but had been managed by them for 
the family under Buta Mal's control and 
without establishing any right to remunera- 
tion for their services, that Mul Chand's in- 
come was joint of the family, as was that of 
Kanshi Ram, and Bashi Ram whose profits 
were gains of science resulting from special 
elueation at the family expense, that Basby 
Ram's nuptial gifts received from the 
family as well as those of other membersf 

the family “(with the exception of thos® 
received by Shankar Das'8 third son Piara 
Lal whose marriage éxpenses were not 
defrayed from the common fund) must go 
into the hotchpot, that Musammat Ram 
Rakhi's right of residence and maintenance- 
must be recognised, a sum of Rs. 10,000 
being due to her inrespect of maintenance, 
and that Mrs. Buta Mal was entitled to a 
fifth share in the partition but not to the 
sum of Rs. 8,000 claimed as her stridhana, 
The learned Subordinate Judge accordingly 
passed a preliminary decree for partition 
and gave the plaintiffs the declaration for 
which they sued appointing the late Sir 
Ganga Ram to take accounts, carry out the 
partition and make the necessary adjusting 
payments. Bihayi Laland Radha Kishen 
were required tofurnish accounts of the 
press and ginning business from the date of 
Buta Mal's death up to October, 1915, when 
the family was disrupted, After this date 
they would only be liable to pay compensa- 
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tion for their usé of the factory and press 
up to lst January, 1919, when Bihari Lal 
took a lease of these properties under an 
order of the Court. Similarly, Kanshi Ram 
was to account for the income of the 
immoveable property at Ferozepore from 
October, 1915, onwards and Shankar Das for 
the income of the Lyallpur lands from the 
same date until he handed over the property 
to a Receiver under an order of the Court 
passed in January 1919. The plaintiffs were 
to get their costs in the suit from Kanshi 
Ram and Bihari Lal. 

Against this judgment we have the 
following appeals:— 

(1) The plaintiffs in Appeal No. 1042 have 
appealed in respect of the relief granted to 
Musammat Ram Rekhi who was at no time 
a party tothe suit andto Mrs. Buta Mal 
who waseighty yearsold and was, it is 
alleged in collusion with Bihari Lal, 
unable to manage the property herself, and 
entitled merely to maintenance by the 
family. Itis also objected by the plaintiffs 
that Bihari Lal should have been ordered to 
render accounts not only up to October, 
1915, but up to the date when he handed 
overthe property in his possession to the 
Receiver. 

(2) Kanshi Ram and his son (Appeal 
No. 1041 of 1924) challenge the propriety of 
the order in favour of Mrs. Buta Mal and 
the finding that the property in their 
possession including the lands at Feroze- 
pore is partible. It is urged that the 
Court took into consideration evidence that 
was inadmissible and documents that 
had not been properly proved, wrongly 
rejected evidence offered by the appellants 
and had been inconsistent in exempting 
Shankar Das’ income and savings from 
partition. 

(8) Appeal No. 1287 is preferred by Lala 
Bihari Lal who objects to the inclusion in 
the hotchpot of the factory and cotton 
press, their appurtenance and the bungalow 
and garden at Kot Rai Buta Mal which he 
claimed to have been made over to him by 
his father for his advancement. There was, 
he eontends, no joint co-parcenary property 
belonging to Buta Maland his sons, and 
the settlement of the 4th of April, 1925, was 
nota jest but a serious arrangement which 
was acted upon by Buta Mal’s sons on whom 
it was binding. In any case the plaintiffs 
must bring their moneys into the common 
fund for partition. Itis also protested that 
much evidence has been wrongly admitted, 
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that evidence not even admitted to the 
record has been relied upon and that the 
appellants were wrongly refused oppor- 
tunity to produce evidence. To this appeal 
Bhankar Das has filed eross- objections. 

(4) The fourth Appeal No. 1211 is by 
Amrit Lal who urges grounds similar to 
those preferred by his father in Appeal 
No.1287 and also protests that the decree 
is void against him for want of the proper 
appointment of 2 guardian ad litem his 
father having colluded, while he was 
guardian, with his uncles to the appellant's 
detriment. 

(5) In Appeal No. 1876 Mrs. Bata Mal 
claims her stridhana of Rs. 8,000 with 
interest. Mul Chand died after these appeale 
were filed and his representatives have been 
substituted in his place on the record. 

I dispose of first this last mentioned 
appeal by Mrs. Buta Mal. The question is 
simply oneof fact and was dealt with by 
the learned Sub-Judge summarily with the 
remark that no serious attempt had been 
made to prove that Mrs. Buta Mal had de- 
posited Rs. 8,000 with her husband at in- 
terest. 

X € Kk o* k X* xk * * * 
It is obvious that Mrs. Buta Mal'aclaim ig 
not established by this evidence, which is 
all that is put forward by Mr. Kishen Dial, 
and her appeal must, therefore, be dismissed. 

Mr. Kishen Dial who appears for the 
appellant Amrit Lal does not preas Appeal 
No. 1211, There is no basis in the record 
for the supposition that Bihari Lal who 
contested the suit strenuously throughout 
did not act in the interest of his son to the 
best of bis ability and Mr. Kishen Dial has 
acted wisely and properly in withdrawing 
this appeal which is accordingly also dis- 
missed, A i 

Before proceeding to deal with the re- 
maining appeals it will be useful to note 
the following dates which are of importance 
in this case. Of Buta Mal's grandfather 
we know nothing certainly, except that his 
name was Karam Ohand. His father 
Atma Ram is alleged by the plaintiffs to 
have belonged to Kasur in Lahore District 
and to have migrated to Amritsar where he 
carried on business and where Buta Mal, 
his only son, was born in 1814 or 1845. 
Buta Mal entered Government service and 
became a school master and subsequently a 
Naib-Tahsildar in  Ferozepore in 1862 
where he was joined by his father. 

In 1866 a.small area of 290 square yards 
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(approximately 19 marlas) of land in Feroze- 
pele was bought for Rs. 33 (with Buta 

al’s money according to Kanshi Ram), 
and in 1868 and 1869 mortgage rights in 
two houses were secured, the deeds show- 
ing Atma Ram as purchaser and mort- 
gagee. Atma Ram died in Ferozepore 
in 1872. In 1873 Buta Mal bought the two 
mortgaged houses, In 1884 Mul Ohand en- 
tered Government service as a clerk being 
then 23 years old. In 1886 Buta Mal began 
to buy land near Kot Radha Kishen Rail- 
way Station, so laying the foundation of the 
estate containing the factory and cotton 
press. By 1893 the factory had been com- 
pleted and in 1899 Bihari Lal then nineteen 
years old was ‘sent there to work. Mean- 
while in 1891 or 1892 Shankar Das, then 
about 29 years old had entered Government 
service and Kanshi Ram who was six 
years younger had started practising as a 
Pleader in Ferozepore. In 1892 Bata Mal 
gave Kanshi Ram the houses in Feroze- 
pore of which he had bought the equity of 
redemption in 1873. On this site Kanshi 
Ram built his house and stable. In 1895 
Buta nal made over the land, bought in 
Ferozepore in 1866 for Rs. 38, to Kanshi 
Ram who having been thus enabled to 
defeat: pre-emptors purchased more land. 
In 1904 a cotton press was added to the 
factory. Shortly after Rai Buta Mal died 
in 1914, Kanshi Ram had the agricultural 
lands in Ferozepore recorded in the Re- 
venue Records by mutation as the property 
of all four sons of Buta Malin equal shares. 
On the 4th of April, 1915, there took place 
the family concert resulting in the alleged 
settlement by Mrs. Bata Mal. These 
"orders" allotted the factory, press and 
their appurtenances to Bihari Lal who, 
was, however, to admit Radha Kishen toa 
fourth share, but made no mention of the 
property at Ferozepore. The document 
was signed by all the four sons of Buta Mal. 

I come now to deal’ with the appeal of 
Kanshi Ram (No. lv41). 

The original plaint, which made no 
mention of Atma Ram did not state any 
ground on which the property mentioned 
in it must be regarded as co-parcenary of 
the family of which Buta Mal was stated 
to have been the common ancestor, other 
than the fact that the family was a joint 
Hiadu one. As regards the Ferozspore 
property it was mentioned that it had 
formerly been recorded in the land revenue 
records as the property of Kanshi Ram 
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but had in July, 1915, (after Buta Mal's 
death) been recorded by mutation pro- 
ceedings as the property of all four sons. 
It was also stated that Kanshi Ram and 
his son Bashi Ram had been educated, 
and the latter had been married, at the 
expense of the family funds, The plaint- 
iffs' claim in fact was clearly not based on 
any other proposition than that the pro- 
perty in the possession of the members 
of the family was co-parcenary property, 
Kanshi Ram and his son in their prelimin- 
ary pleas submitted on the 3rd February, 
1917, (printed at page 15 of the paper 
book A) not only denied an effective 
transfer of the land to the family by 
Kanshi Ram but demanded a clear exposi- 
tion of the plaintiffs’ grounds for including 
them in the property tobe partitioned. In 
their pleas on the merits they further 
denied that the expenses of their educa- 
tion andthe marriage of Bashi Ram had 
been defrayed from joint family funds 
and explained that the mutation of the 


records relating to the  F'rozepore 
lands was in consideration of promises 
by Mul  Ohand which had not 


been. fulfilled and were merely a step 
towards a transfer which had never been 
completed. 

In their replication dated the 21st June, 
1917, the plaintiffs for the first time specifi- 
ed as the basis of their claim to share in 
the property at Ferozepore the fact that 
Buta Mal and his father had formed a 
joint Hindü family to whose joint pro- 
perty Buta Mal had succeeded as survivor, 
It was also then for the*first time that they 
explained their exclusion from the partible 
property of the money saved by Shankar 
Das and Mul Ohand from their salaries 
stating that these were gains resulting from 
ordinary education and not, like the pro- 
fessional earnings of Kanshi Ram and 
Bashi Ram, property acquired in careers 
for which they had been specially equipped 
at the expense of family funds. They 
denied that Buta Lal could as a member 
of the co-parcenary gift away co-parcenary. 

Examined by the Oourt on the 6th May, 
1918, the plaintiff Shankar Das specified 
as the nucleus of ancestral property to 
which Buta Mal and his three elder sons 
succeeded on Atma Ram’s death, some 
house and shop property in Amritsar and 
Kasur and some cash and moveables not 
described in detail but stated to be worth 
several thousands of rupees. All other 
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sroperty which Buta Mal acquired was, 
a Phan kh Das deciared “acquired partly 
with the help of the above-mentioned 
nucleus and partly from his own earn- 
ings as a Government servant," while the 
property at Ferozepore was acquired by 
Buta Mal'from joint family money. 


< m these pleadings it appears to 
be ness that the case set up by the 
plaintiffs backed by the defendant Maul 
Ohand, was that the property acquired by 
Buta Mal and his sons was joint family 
property of a co-parcenary of which they 
were members because its acquisition was 
made possible by the existence of a nucleus 
of ancestral property in the hands of Bata 
Mal; and that the mutation proceedings 
in respect of the Ferozepore lands were 
evidence, 88 proving an admission by 
Kanshi Ram, of the fact that those lands 
were not his separate property but had 
always been joint of the family. 


ort of this case the plaintiffs 
eenei to prove that the sons of Buta 
Mal contributed part of their savings 
to a common fund and that they 
constituted a joint family holding 
-all the property in the hands of its 
members as joint co parcenary estate. 
But, in coming to his finding that the 
plaintiffs' caso was established, the learned 
Subordinate Judge has made certain 
remarks which, itis now argued, indicate 
an opinion that whether thera was or was 
never anucleus of ancestral property in 
Buta Mal’s possession, which was the germ 
of the alleged co-parcenary estate, a joint 
co-parcenary came into existence by the 
blending of the incomes firat_of Atma Ram 
and Buta Mal and thenof Buta Mal and 
his sons. He has for instance remarked: 
“The important facts to remember are 
that Rai Sahib Buta Mal blended his income 
with the income derived from the pro- 
perty left by Lala Atma Ram and thus 
created a joint family estate" (page 279 of 
Book A). “If itis assumed that the nucleus 
of ancestral property in tbe hands of Rai 
Bahadur Buta Mal was negligible and that 
he was sole master of his own earnings, 
then it cannot be said that Lala Kanshi 
Ram received his education at the expense 
of any joint family funds. But it 
is clear beyond doubt that Rai Bahadur 


Mal created a co-parcenary 
body by making all his sons bring 
all their savings into a common 
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chest" (page 290); and again “It has been 
held that there was considerable nucleus 
of ancestral prooerty which Rai Bahadur 
Buta Mal blended with hisown income and 
thereby created a joint family estate" 
(page 289). 

It is on these remarks that Sir Mahammad 
Shafi, Counsel for Kanshi Ram, bases his 
first attack upon the plaintiffs’ case as it 
now stands, urging strenuously that, as 
there was no allegation in the plaintiffs’ 
Pleadings, substantive or alternative, that 

uta Mal and his sons. created the alleged 
co-parcenary by contributing their incomes 
or blending their property, an allegation 
which would have been inconsistent with the 
plaintiffs’ pleadings that Atma Ram and his 
sons were already a joint Hindu family pos- 
sessed only of joint property, that Buta Mal 
succeeded to ancestral joint property by 
survival, that Buta Mal's acquisitions were 
subsequently made with the help of the 
nucleus, and thatthe expenses of his sons’ 
education and the money for Kanshi Ram's 
acquisitions came out of joint family 
funds, therefore, plaintiffs’ suit must fail, 
Bo far as Kanshi Ram is concerned, if the 
case described above aa set up by the 
Pleaders is not established, even if some 
proof be found of the creation of a joint 
co-parcenary estate including the disputed 
property either by blending of property or 
income or the contribution of savin g8 into 
& joint family fund, 


Sir Muhammad Shafi has cited in tbis 
connection an array of important rulings 
laying down the principles that the 
determination in a cause should be founded 
upon & case either to be found in the 
pleadings or involved in or consistent with 
the case made thereby. Eshenchundev 
Singh v. Shamachurn Bhutto (1) cited in 
Mylapore Iyasawmy Vyapoory Moodliar v. 
Yeo Kay (2) and by the Punjab Ohief 
Court in Ali Gauhar. Khan v. Muhammad 
Husain (3) that a new case is notto be sub- 
stituted for the one set up in the pleadings, 
Durga Bakhsh Singh v. Muhammad Ali Beg 
(4) and that & party isnot entitled to rely 
on evidence supporting a case not consist- 


(1) 11 M. I. A. 7; 8 W. R. P, C. 57; 2 Ind. Jur, (x, s.) 
87; 2 Bar. P, O. J. 209; 20 E. R. 3. 
(2) 14 O. 801; J4 L A. 168; 11 Ind Jur. 397; 5 Bar. P, 
C. J. 50; 7 Ind. Dec. (x. 8) 531 (P. O.). 

2 159 P. R. 1888. 

4) 27 A. 1; 7 O, ©. 387; 31 I. A. 285; 8 Bar. P,O. J, 
125 (P. C.). 
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bnt with the pleading, Ram Rakha Mal v. 
Devidas (5) although his pleadings may be 
amended, Pool v. Secretary of State for 
India (6). In reply Mr. Jagan Nath for the 
plaintiffs contends first that the plaintiffs’ 
claim from the beginning until now has 
been that there was a joint family in Buta 
Mal's time whose members owned & 
joint co-parcenary, that there was no 
necessity for them to give in detail the 
processes by which this co-parcenary was 
created, that its creation by conduct of the 
sons was suggested in para.2 (i) of the 
replication (at page 31 of the Book A) 
where it was stated that Shankar Das did, 
asa matter of fact, give his savings after 
deduction of expenses to his father, and in 
the statement of the 6th May, 1918, before 
issues were struck, where Shankar Das 
stated that Buta Malacquired the Feroze- 
pore property "from joint family money" 
and that he, Shankar Das, used to make 
over hissavings to his father as a member 
ofthe joint Hindu family (page560f Book A). 
In thesecond place Mr. Jagan Nath con- 
tends that there isample authority for not 
enforcing the principles relied on by Sir 
Muhammad Shafi in cases like the present 
one where the defendants were certainly 
not taken by surprise or hampered, and 
evidence was fully teken. He has referred 
us to a number of rulingsin which variations 
between pleadings.and proof have not been 
regarded as fatal. 

In Karson Das Dharamsey v. Ganga Bat 
(7) the Bombay Oourt overruled a somewhat 
similar objection in & case resembling this 
one (though the pleas raised originally 
appear to have been much more definite 
than those in the present ease). In Rama 
Nath Chatterjee v. Kusam Kamini Debi (8) a 
suit for partition of ancestral joint proper- 
ty, the plaintiff had alleged that certain 
properties were acquired by his grand- 
father, who was also the grandfather of the 
defendant but the case as developed in the 
evidence was that the properties were 
acquired by the plaintiff's father as karta 
with joint family funds, This variation 
was held not to justifya dismissal of the 
claim in respect of those properties. This 
ruling was followed in Kumudini Dassya 


(5) 89 P. R. 1905; 17 P. L. R. 1906; 123 P. W.R. 
1905. 
6) 68 P. R. 1886. 
7) 38 B. 479; 10 Bom. L, R. 184. 
8) 4 O. L. Je 56, 
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v. Mukta Sundari Dassya (9), An interest: 
ing review of the case law on the point 
will be found in Ananda Chandra Chakra- 
varti v. Broja Lal Singh (10). 

The truth in this case appears to me to 
be that the plaintiffscameinto Oourt with 
a very vague notion of the distinct facts on 
which they proposed to rely, and when 
pressed for elucidation they did not clearly 
put forward the case that the alleged co- 
parcenary holding all its property jointly 
came into existence by an intentional 
blending of their property by the members 
of the family or the creation of a joint fund 
to which they contributed their savings. 
The questions whether the family formed a 
co-parcenary, the members of which held 
their property in common and how it came 
into existence were not put expressly in 
issue, and there is no doubt that the plaint- 
iffs did allege, in supportof their claim to 
share in the properties in dispute, the fact 
that the members of the family did contri- 
bute some of their property—their savings— 
toafund controlled by their father, and 
evidence relating to this allegation was 
produced by the parties. Such evidence 
was certainly relevant to prove the existence 
of the joint property of which partition was 
claimed. Having regard to these circum- 
stances, the form in which the issues were 
struck for trial and the principles laid 
down by the authorities cited by Mr. Jagan 
Nath, I have examined the whole of the 
evidence tp decide whether the lower Court 
wascorrect in its conclusions that Buta Mal 
and his sons held the propertyin dispute 
as joint of the family.” As I have found'for 
reasons given in this judgment that no 
such blending or contribution took place 
ag would make this property joint, the 
point taken by Sir Muhammad Shafi need 
not be considered further. 

As it will now be necessary continuously 
to examine in detail the oral evidence in this 
case, a general observation as to its nature 
will not be out of place here. It consists 
for the most part of the depositions of the 
defendants from whose admissions the 
plaintiffs attempted to prove their case, 
It is, therefore, mostly tainted by self- 
interest. It is prevaricating, often uncon- 
vining and to be accepted with caution 
except when corroborated by documentary 
circumstantial or disinterested parol evi- 

(9) 80 Ind. Oas. 488: A. I. R.1925 Cal. 257. 


10) 74 Ind. Oas. 793; 50 O. 292 at p. 299; 86 O. L, J. 
358; ALI, R.1923 Oal. 142, 
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dence. In considering it two important 
features have, however, to be borne in 
mind: One is that Shankar Das who con- 
ducted the suit never himself went into the 
witness box and the other is that the evi- 
dence of Mul Chand, in consultation with 
whom the suit was launched, who was siding 
with the plaintiffs, supplied them with 
documents and appears tohave been used 
as their mouthpiece in Court, carries in 
view of these facts, considerable weight 
when it does not directly support the 
plaintiffs’ case. 

According to the case set up by the plaint- 
{ffs in their evidence thenutleus of ances- 
tral property inherited by Bata Mal consist- 
ed of (1) money earned by Atma Ram and 
Buta Mal in joint business in Amritsar and 
Ferozepore; (2) two shops in Kasur and (3) a 
small plot of land and mortgagee rights in 
two houses in Ferozepore. For evidence of 
the existence of the ancestral nucleus of 
money and business the plaintiffs relied on 
the contents of an account book 

bahi) put forward to prove that Atma 

m and his son trafficked pettily in 
cloth and grain and speculative parchase 
of small coins between 1866 and 1877, 
styling themselves Atma Ram Bata Mal and 
that this family business advanced the 
money lent on the security of the two 
housesin Ferozepore, mortgaged to Atma 
Ram in 1868 and 1869. To the admission of 
this account book as evidence strong excep- 
tionistaken by Counsel for Kanshi Ram and 
Bihari Lal. 


A translation of the accounts in this 
book, which are marked Ex. P-8€ is printed 
at pages 91043 of Book B. The account 
book was not mentioned in any list 
of.documents filed by the plaintiffs at 
the opening ofthe trial. It was placed on 
the file of records on 15th March, 1921, 
but no mention was made of itin evidence 
until the 10th March, 1923, when the wit- 
ness Ram  Ohand, brother-in-law of 
Shankar Das, testified that he had chanced 
to find it in an open cupboard in a ‘large 
living-room: of the family house at 
Amritsar in September, 1920, and that he 
had been asked to transliterate it by 
Shankar Das. The witness confessed to 
having served a sentence of three years for 
forgery. The certificate of correctness 
upon the transliteration isnot that of any 
Court official but of Shankar Das who can- 
not read fhe script in which the entries are 
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written, The endorsement admitting the 
transliteration to evidence is not signed 
by the Subordinate Judge. As to the 
original bahi there is nothing to show how 
and when itcameto be placed upon the 
record. Uponitthereie noteven an un- 
signed order of the Oourt. The translitera- 
tion begins with the third entry in the 
book. It is not complete nor entirely cor- 
rect. There are suspicious interpolations 
of the words ‘Atma Ram-Buta Mal’ written 
over other words. The index is not trans- 
literated and it is remarkable that two 
entries which mentioned Atma Ram-Buta 
Mal are found on page not mentioned in 
the index. The entries are not in regular 
chronological order, some following others 
of alater date. Noattempt was made to 
prove who wrote the entries or that the 
book contained the signatures of Atma Ram 
or Buta Mal, 


The genuineness of this document was not 
admitted by the defendants Kanshi Ram 
and Bihari Lal whoin the contrary appear 


. to have objected to its admission into evi- 


dence without strict proof of its authenti- 
city. The lower Court, however, accepted 
it as valuable evidence on the ground that 
though it was not proved to have been 
written or kept by Atma Ram, it certainly 
purported to be his account-book, that it 
was more than thirty years old, had been 
produced from proper custody, and “must, 
therefore, be presumed to be Atma Ram's 
account- book,” 


Now the only presumption that could 
have been drawn under s. 90 of the Indian 
Evidence Actin respect of this bahi was 
thatthe entries were in the handwriting 
of the particular person in whose hand- 
writing they purported to be, It is not, 
however, in evidence that Atma Ram's 
signature is to be found inthe bahi or that 
any part of it purports tobe in his hand- 
writing, or the handwriting of any other 
particular person, It follows that the 
section does not allow the presumption 
that the account was written by Atma Ram 
or that the accounts were of his dealings. 
The learned Subordinate Judge has found 
that the book was produced from proper 
custody. It was not prodaced by any 
member of the family, is nowhere 
alleged that Shankar Das was ever 
in possession of his grandfather's book 
or that Atma Ram left his books in 
Amritsar when he went to live with his son 
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in Ferozepore in 1872 or that Shankar Das 
was living in Amritsar when the opportune 
discovery of this evidence took place. Buta 
Mal's residence during the later year of 
his life was at Lahore, In these circum- 
stances I do not think that this bahi could 
reasonably be considered to have been 
produced from proper custody. 

Assuming, however, that the requirements 
of s. 90 were satisfied so as to allow the 
presumption provided for in his section, the 
circumstances in this case were not, in my 
opinion, such as to justify the presumption 
in respect of this bahi. The Oourt un- 
doubtedly had a discretien in the matter 
with which [ should be slow to interfere 
had it been exercised with judicious cau- 
tion. In this case, however, not only are 
good grounds for applying the rule 
wanting but allthe circumstances attend- 
ing the production of the bahi give rise to 
grave doubts upon its genuineness which 
nothing in the accounts themselves or in 
the rest of the evidence helps to dispel. 
Althoughthe bahi is alleged to have been 
Atma Ram's, ita entries purport to extend 
from the date only two years before his 
death toa date more than five years ufter 
it. Ifthe document is genuine there are 


indications that the accounts were not Atma ` 


Ram's but Buta Mal’s. No altempt was 
madeto prove the reality of the recorded 
transactions by independent proof such 
as booksof firms and clients in Amrit- 
sir or Ferozepore with whom they were 
effected. 

. My conclusions regarding this evidence 
, are that s. 9U of the Evidence Act was not 
applicable to this bahi, that if it had been 
the presumption drawn by thelower Court 
was not one permitted by the section and 
that in any case the circumstances were 
such as to preclude the exercise of a 
judicial discretion in favour of this piece 
of evidence. To me this evidence is re- 
dolent of falsity and “should have been 
wholly rejected. Indealing with the evi- 
dence I shall accordingly in this judgment 
discard all that part of it which the learned 
Subordinate Judge has found in the 
accounts contained in this bahi, 

Mr. Jagan Nath can point to no evidence 
except the bahi accounts proving the exist- 
ence of ancestral property in Buta Mal's 

ossession in the form of money or business. 
owhere else is there any evidence of the 
“fair amount of money" as the lower Court 
rather vaguely puis it, "which Atma Ram 
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brought with him from Amritsar and made 


, use of in Ferozepore in grain dealings and 


otherwise". The evidence as a whole, in my 
opinion, indisates clearly that no nucleus in 
these forms was inherited by Buta Mal. 

In his judgment (at page 271) the learned 
Subordinate Judge has remarked that it 
isadmitted that Lala Atma Ram left two 
shopsin Kasur. But all the defendants 
have not made any such admission. Mul 
that he had heard his 
grandfather (who died when Mul Ohand 
was ll years old) say that heowned two 
shops in Kasur, Bihari Lal denied but ad- 
mitted that two shops in Kasur were in 
dispute in this case, Kanshi Ram said that 
his grandfather had no immoveable pro- 
pery except a share in a house in Amritsar, 
althoughin his replication of 21st June, . 
1917, he did admit that one of two shopsin 
Kasur was ancestral of Buta Mal Plaintiff 
has relied mainly in this connection upon 
a document Ex. P-71, a translation of 
whichis at page 3 of Book B, purporting 
to be a certified copy of an extract from a 
census of houses in Kasur carried out at 
the time of the Land Revenue Settlement of 
1868. The extract shows thatone Atma Mal 
had shop in Bazar Purana tenanted by 
goldsmith (not Atma Ram) and that 
another shop was owned by Jowabar. We 
have it from Mul Ohand that Buta Mal had 
a brother Jowahar Mal mentioned in the 
pedigree-table at page 127 of Book B 
and it is argued that the document is proof 
of Buta Mal's possession of two ancestral 
shops in Kasur. 

The document Ex. P-51 was not formally 
proved and objection to its admissibility 
is taken on behalf of Bihari Lal by Mr. 
Moti Sagar. The objection appears to me 
to have force. Thereis nothing to show 
under what official orders or statutory pro- 
visions the census was made. The record 
is certainly not part of a Record of Rights 
to which a presumption of truth is attached 
by 8. 44 ofthe Punjab Land Revenue Act. 
Assuming, however, that tthe certified copy 
is acceptable under ss. 65 fe) and 77 of the 
Indian Evidence Act, evidence that Jowa- 
har (not Jowahar Mal) and Atma Mal 
owned twoshops in Kasur-does not appear 
to me to be of much use to the plaintiffs. 
According to Mul Oband the rent of the 
shops was not more than 24 per annum 
Bometimes after 1892,that is to say twenty 
years after Atma Ram died. Shankar Das 
could not sey what income tHe shops 
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yielded. The evidence produced to prove 
the existence of ancestral property in Kasur 
is unsatisfactory and inconclusive. The 
most that it establishes is that Buta Mal 
inherited one shop in Kasur yielding, 
or capable of yielding only an insignificant 
income. 

The evidence as to Buta Mal's ancestral 
property in Amritsar is scarcely more 
satisfactory, nor was it admitted as the 
learned Sub-Judge says it was that Buta 
Mal inherited a house and shop there. 
Hxamined before striking of issues Shankar 
Das stated thatit was house No. 475 men- 
tioned in para. 1 (4) (c) of this plaint. But 
that clause does not refer to house No. 475 
whieh is mentioned in cl. (e). Mul Ohand 
admits that Atma Ram hada shop in 
Amritsar. Kanshi Ram in his pleadings 
admitted that the major portion of one of 
the two houses Nos. 4/5 and 476 was ances- 
tral of Buta Mal but in the witness box on 
lst December, 1919, declared that this was 
a mistake and that only a smal] share 
was inherited by Buta Mal. Bihari Lal 
denied that any such ancestral property 
existed though he had heard ofa portion of 
asmallhouse in Amritsar worth Rs, 50, 
This is the only evidence regarding the 
value of the Amritsar ancestral property. 
The conclusion is that if Atma Ram left 
property in Amritsar it was of very small 
value incapable of yielding any consider- 
able income. 

There remains the immoveable property 
acquired in Ferozepore ostensibly by Atma 
Ram, a plot of land 290 square yards pur- 
chased in 1866, and the mortgages on two 
houses taken as security for loans of Rs. 500 
and Rs. 533 in 1868 and 1869. 

On the site of one of those houses 
Kanshi Ram built his residence and the 
other he used asa stable. Kanshi Ram's 
contention, supported by his witness 
Girdhari Lal, was that these acquisitions 
where really made with Buta Mal's money 
and that the sites were gifted to him by 
Buta Malin 1893 and 1891. It is not now 
disputed that the sites were made over by 
Buta Mal to Kanshi Ram who remained in 
undisputed possession of them during his 
father's lifetime. Shankar Das himself on 
Bth June, 1918, &dmitted that the property 
in Ferozepore was acquired by his father 
“from joint family money”. Mul Ohand 
was unable to say that Atma Ram had any 
money when he went to Ferozepore, 
According to Kanshi Ram his grandfather's 
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means of living were very slender, he could 
barely meet his wants aad could not 


accumulate any wealth. But this was 
hearsay, for Kanshi Ram was only five 
yearsold when Atma Ram died. Guirdhari 
Lal his witness who was some fiva years 
older, gave evidence that Atma Ram was 
60 or 7U years old and ill when he came to 
live with his son in  Ferozepore, did no 
business, and was supported by his son. 
This evidence is corroborated by another 
witness Achhru Mal. Mul Ohand, who was 
a child of eleven when his grandfather died, 
could not say from where the priceof the 
property came. He deposed that Buta 
Mal was not educated by Atma Ram who 
had no shop in Ferozepore, but by his 
maternal grandfather after his marriage. 
A piece of evidence relied upon by Kanshi 
Ram in this connection to prove the benami 
nature of the purchase of 1868 isthe copy 
ofa statement made in civil suit by Buta 
Mal on Ist August, 1896, printed at pages 
182 to 189 of Book B. Itis at first sight 
doubtful whether this statement is admis- 
siblein evidence. Buta Mal was being 
examined as a witness for his son Kanshi 
Ram who was defending a pre-emption suit 
in respect of a purchase of landin  l'eroze- 
pore. To enable him to resist pre-emption 
his father had gifted to him the 12 marlas 
of land boughtin 1868 for Rs, 38 and on 
the strength of his ownership of this pro- 
perty he claimed a right or pre emption 
equal to that of the plaintiffs. Buta Mal 
wascross-examined by the plaintiffs’ Counsel 
apparently with a view to prove that 
Kanshi Ram was not sucha proprietor 88.. 
could claim a right of pre-emption either 
because the gift was fictitious or because it 
did not make Kanshi Ram an owner of 
the estate, within the meaning ofs, 15 (o) 
of the Punjab Preemption Act. Aske 
whether he owned any ancestral property 
Buta Mal replied “yes that piece” (the 12 
marlas) “was ancestral inasmuch as it waa 
purchased by my father with my mone 
ashe wasliving with me at the time.” 
In reply to another question Buta Mal stated 
that the earningsof his son were not joint 
family property and fo another that 
Kanshi Ram’s brothers were not entitled 
to the land he had gifted to Kanshi Ram 
orto the land subsequently acquired by 
the latter, It is argued by Oounsel for 
the appellant Kanshi Ram that the stete- 
ment is admissible under s. 32(3) of the 
Lagian nen Boy: Dgsqusecn ang 
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it Buta Mal admitted that the land was 
ancestral and, therefore, not absolutely 
his to dispose of (although he immediately 
qualified this admission by adding that 
he had purchased it with his own money 
in his father's lifetime). Reference is 
made to the remarks at page 233* in Rajah 
Leelanand v. Lakhputtee Thakoorain (11) 
cited in Ningawa v. Bharmappa (12) and 
Abdul Aziz Molla v. Ebrahim Molla (13) 
to the remarks at page 69U, col. 1, in Ram 
Das v. Ajudhiadas (14) and to the note at 
page 316] [on the case of Higham v. Ridgway 
(15) in Smith's Leading Cases, Vol. II (12th 
Edition).| The statements made in the 
cross-examination as a whole which all 
related to the conveyanceof the 12 marlas, 
were derogatory to Buta Mal's proprietary 
interest inasmuch as he admitted having 
parted in reality with his interest in the 
land. The authorities cited appear to me 
to justify the admission ofthe whole state- 
mentinto the evidenceon this ground as 
wellas on the ground put forward by 
Counsel. 

Tne validity of the gift of tbe land to 
Kanshi Ram was never before the suit 
impugned by the plaintiffs. The fact that 
it was necessary to make itso as to give 
Kanshi Ram pre-emptive rights as an owner 
which he would have possessed without 
any such conveyance had this land been 
the joint property of himself and the other 
members of the joint family, indicates 
strongly that the land was not and could not 
before the gift have been regarded as pro- 
perty of which Kanshi Ram as a co-parce- 
ner was joint owner, 

Itis noticeablethat this 12 marlas of 
land is not mentioned as part of the 
property claimed in the plaint to be 
partible, 

There is, in my opinion, no doubt that the 
acquisitions of 1566, 1863 and 1869 were 
in reality made by Buta Mal, who at the time 
was earning money for himself and keep- 
ing his old, ill and impoverished father, 
and being himself in Government service 
at Ferozepore, preferred to act under cover 
of his father's name. 

The conclusion isthat the only ancestral 
property proved to have been inherited 

11) 22 W. R. 231. 

12) 23 B. 63; 12 Ind. Dec. (x. 8.) 42. 

13) 31 O. 965. 

(14) 6J Ind, Cas. 685; 14 S. L, R. 137. 

(15) 2 Sm. L. O. 316. 
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by Buta Mal was a 8harein a small house 
in Amritsar and one shopor possibly 
two shops in Kasur, property incapable of 
yielding an income sufficient to maintain 
Atma Ram. 

"It may now be considered as settled 
law that it is necessary to establish the 
existence of a nucleus of joint family pro- 
perty before the property in the possession 
ofany onemember can be presumed to 
be joint property," (Mayne's Hindu Law, 
9th Edition, para. 290). But the proposi- 
tion on which Mr. Jagan Nath here takes 
hisstand is that if thereis a joint Hindu 
family withan ancestral nucleus of joint 
property, however smail, the onusof prov- 
ing that any particular item of property, 
alleged tobe joint is separate, lies upon 
the person asserting that it isso, and this 
onus has not, he urges, been discharged. 
Reliance is placed on Mahadeo Kasaudham 
v. Gaya Din Kasaudhan (16), Motilal v. 
Hajimal(17) and Sukhnandan v. Brijnan- 
dan(18) The first of these judgments 
cited certainly laid down broadly the prin- 
ciple asserted by Mr. Jagan Nath and 
held that in that case the onus had not 
been discharged. The second dealt with 
a case upon grounds not to be found in 
the one before us now. In the third cage 
the Allahabad Court, while remarking that 
property which was incapableof yielding 
any income might not be treated as a 
nucleus forthe purpose of affecting the 
presumption as to subsequent acquisitions 
held that there was in the case before jt 
& nucleus consisting not only of an 
ancestral house but of an ancestral business 
and that the onus lay on the party who 


claimed 88 his own property acquired 
mainly by his exertions to prove hig 
case, 


It is urged by Sir Muhammad 8h 
here Mr. Moti Sagar for Bihari ae fe 
with him) thatthe mere proof of the exist- 
ence of some nucleus, however smal) 
would raise nosuch presumption as that 
contended for by Mr. Jagan Nath and 
that until the plaintiffs could prove that the 
nucleus in this case was substantial, and 
suchas could be used, and was used, for the 
acquisition of the property in diepute, the 
onug of proving that this property is 
partible was still upon them, that thia 


onus bas not been discharged an j 
6) 96 Ind. Cas. 184. d d that m 
d a m Ven ied Arn 1926 Nag, 146, 
. Oas, ; A, L R, 1928 : 
p 9 Civ, ' All, 574; I, B 
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any case ifthe onus lay upon Kanshi Ram 
to show that the property he claims as his 
own is separate, he has discharged it. 

The point of presumption was decided 
by this Court in Iqbal Singh v, Jang 
Bahadur Singh (19) in which case, after 
reference to Lal Bahadur v. Kanhaya Lal 
(20) and Sukhnandan v. Brijnandan (18) 
it was held that as the nucleus proved was 
very small no presumption of jointness of 
subsequently acquired property arose. 
The onus of proof in such cases must 
depend upon the circumstances of that 
particular case: Trailakyanath Char v. 
Chintamoney Dutt (21) The question 
of onus was considered at length by the 
Nagpur Judicial Oommissioner in Birdi- 
chand Lalchand v. Popatlal (22) which 
cited many of the rulings placed before 
us. The lower Court had in that case 
held that in order to raise any presumption 
based on family nucleus it must be shown 
thatit was possible to have incurred the 
'eogt of the property ciaimed as joint 
from tbat family source. This view 
was confirmed by‘ the Judicial Oom- 
missioner who remarked that where some 
nucleus has been established “the mat- 
ter does not and could not rest there, and 
‘the lower Courts were legally entitled to 
take the smallness and the apparent insuffici- 
ency of the nucleus into consideration in 
deciding whether the presumption (in 
‘favour of jointness) was amply rebutted in 
view of the evidence read as a, whole, and 
to come to the conclusion whether the cost 
could have come out of it and whether as 
‘a matter of fact the family nucleus was 
‘taken in making the new acquisition.” 

Adopting this view of the law my opinion 
is that the extentand value of the nucleus 
proved to have existed in this case were not 
such as to raise the presumptionrelied on by 
"Mr. Jagan Nath, buton the contrary weresuch 

‘as to make it impossible that Buta Mal’s 
‘acquisitions were made with its help. The 
‘ancestral property being incapable of being 
considered asthe gérm from which the 
estate possessed by Buta Mal expanded 
that estate must be deemed to have been 
acquired by Buta Mal by himself and for 


himself as full owner. 
: 9 93 Ind, Cas. 634; 1 Lah. Oas. 460; A. L R. 1926 
"L 333 ; 


(30) 29 A. 244; 9 Bom. L. R. 597; 11 C. W, N. 417, 8 
O, L. J. 340; 4 A. L. J, 227; 2 M. L.T. 147; 17 M. L, J. 
228; 34 L A. 65 (P. O.). : 

21) 95 Ind. Cas. 426; 30 O. W. N. 588; A. I. R, 1926 


Cal. 813. 
(22) 95 Ins, Cas, 183; A, 1, E, 1020 Nag. 380, 
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I come now to the question whether there 
was any such blending of property or in- 
come as created a common fund of property, 
n onetary or other, of which the acquisitions 
of Buta Mal and his sons must be considered 
to have become a part. As regards blending 
of his property and business by Buta Ram 
and his father, proof that a common busi- 
ness was carried on with such blended 
funds has been found by the lower Court 
only inthe account book which has now 
been excluded from the evidence. This 
part of the case, therefore, calls for no fur- 
ther consideration. 

It has been made sufficiently clear in this 
judgment that the plaintiffs never alleged 
clearly in their pleadings the creation of a 
joint co-parcenary by blending of any kind 
between the members of the family. Nor 
has it at any time been alleged that any 
property was acquired jointly with the 
intention of making it jointof the members 
who acquired it orof all the co-parceners. 
This is nota case of an ancestral family 
firm or business or of a large immoveale 
ancestral estate to which the presumption 
of the Hindu Law of property would be 
clearly applicable The family on the 
contrary was of the typical Punjab Hindu 
family, not joint in food or worship, de- 
scribed in the last paragraph on page 39064 
in Rupchand v. Basanta Mal (23) to which 
the presumptions of Hindu Law are indeed 
applicable but with a force less general 
and rigid than in the other Provinces: {see 


‘also theremarks in Muharram Ali Chishti 


v. Bansi Lal (24).] 

The learned Subordinate Judge's em- 
phatic finding that Buta Mal and his sons 
constituted a joint Hindu family whose 
members held these properties in common 
is. Bo far as I understand his ‘intention, 
based on the evidence, first, of the existence 
ofthe alleged germin the form of a nu- 
cleus of ancestral property and, secondly, 
of the conduct of Buta Mal and his sons 
which in his opinion proved that this 
co-parcenary existed throughout Buta Mal's 
life. ‘‘ It is clear beyond doubt” he says, 
“ that Rai Bahadur Buta Mal and his sons 
formed a joint estate and every one fully 
recognised the position and did what he 
could to enrich and agument the family 
estate " (p. 280). Mr. Jagan Nath has not 
pointed to any evidence suggesting a 

(23) 102 P. R. 1889. ` 

(24) 51 Ind. Oas. 121: 34 P. R.1919, 

Pago of R, A 


11i L 0, 1998 « 


deliberate creation at any particular time of 
aco-parcenary holding allits property jointly. 
"The question, " he says, “is not of blend- 
ing but whetherthe parties kept their pro- 
perty separate." 

There is no evidence of any mutual 
agreement by the members of the family to 
end &.pre-existing state of affairs and to 
throw their separate acquisitions intoafami- 
ly hotchpot or create anew family fund by 
contributing the earnings. The lower 
Court has rightly found that, as a matter of 
fact, the plaintiff Shankar Das did not 
contribute his earnings to a common fund. 
Thereis no presumptions that the members 
of & joint Hindu family possess their 
acquisitions as joint co-parcenary property 
and in view of the finding I have come to 
on the matter of nucleus the question 
whether the parties were joint owners of 
the disputed property might, I think, be 
properly determined against the plaintiff 
forthwith. But the case which Mr. Jagan 
Nath has adopted in support of the judg- 
ment béfore us appears, if I understand him 
rightly, to be that the evidence proves that, 
nucleus or no nucleus, the parties, as & mat- 
terof fact, did form a joint family with 
joint co parcenary property, however, created 
that they recognised and admitted the 
existence of this co-parcenary and its joint 
property and did enrich it from time to 
time by contributions from their savings, 
and additions to it of their separately ac- 
quired property. It is, therefore, necessary 
jn view of the decision upon Sir Muham- 
mad Shafi’s preliminary objection oa the 
pleadings to examine the whole evidence 
and decide whetherit establishes the facts 
upon which Mr, Jagan Nath takes his 

d 


stand, 

[His Lordship then referred to the evi- 
dence and proceeded:—] 

There are only four ways in which & joint 
Hindu family holding as joint co-par- 
cenary property all th&- property possessed 
by its members can be proved to have come 
into being, (1) by showing that ancestral 
joint property existed in the- hands of the 
karta and was used by him for farther ac- 
quisitions for the family, (2) by showing 
that & joint family.as such jointly acquired 
property, (3) by proving that the property 
acquired by & member was intentionally 
acquired for the family, and (4) by the 
blending of their property by the members 
for the creation of a joint fund or a family 
hotehpot of property, 
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There is nothing in any fof the authorit- 
ies cited before us by Mr. Jagan Nath to 
warrant the supposition thst a joint family 
holding all the property in the hands of 
its members as joint of the family can be 
created in any other way. 

I have, I think, surveyed with sufficient 
detail the evidence on which the lower Court 
appears to have decided that Buta Mal and 
his sons were a joint family holding all. 
their acquisitions and earnings as joint 
family property. The plaintiffs on whom 
the onus lay of showing that a substantial 
nucleus of ancestral property or a joint 
fund or property joint of the family oxisted 
have not themselves faced the Court to 
rebut the direct evidence of Kanshi Ram 
and Bihari Lal. That evidence, cannot, as 
already remarked, be regarded as of tlie 
most reliable kind, but after making all 
allowances for the taint of personal interest 
and bearing in mind the shifting attitude 
of the parties towards each other both 
before and after the suit was instituted, my 
conclusions are that the parties and their 
father neither inherited a germinal nucleus 
of ancestral property to which their ace 
quisitions could be traced nor made any 
acquisitions for the joint benefit of the. 
family nor intentionally at any time blend- 
ed their property or earnings in order to. 
ereate a joint family whose members held 
their acquisitions in common, and that 
Buta Mal was a self-made man who jealous-' 
ly aud properly regarded the property ac- 
-quired by Him as his own. 

Assuming, however, that the parties and 
their father did constitute a joint family 
possessing a joint fund, orsome joint pro- / 
perty traceable to an ancestral nucleus, or 
otherwise brought into being, itis clear, I 
think, that Kanshi Ram's acquisitions must 
be held to be his own separate property. 
These acquisitions were paid for out of 
Kanshi Ram's professional earnings with 
the help of money borrowed from outside 
the family. 

The ordinary gains resulting from educa- 
tion atthe expense of joint funds of a Hindu 
family are no doubt partible. The princi- 
plesfollowed in the more recent cases de- 
cided by the Privy Council on the subject 
Metharam | Ramrakhiomal v. Rewachand 
Ramrakhiomal(25)and Amar Nath v. Firmof 

eu, 44 Ind. Oas. 269; 45 O. 686; 22 0, W. N. 377; 4 
P.L. W. 107; 34 M L. J. 327; 2 L W. 361; 33 M. L. T. 
215; 16 A. L. J. 281; 27 O.L.J 345; 20 Bom, L.R. 
5A; Ped MW. W, 987; 123, T4, R 116; LA 44 
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é10 
Hukam Chand-Nathu Mal (26) are discussed 
, in paras. 283 and 284 of the Mayne's Hindu 
Law,9th Edition. Inthelattercase their Lord- 
ships after reviewing the whole case-law 
. laidit down that all acquisitions by mem- 
bers of & joint Hindu family are prima 
facie partible and the burden of proof lies 
on those who assert to the contrary, and 
that the gains of science are exempted from 
. this rule only when the education which 
made such gains possible is affirmatively 
shown to have been acquired without detri- 
ment to the family estate. 

I have already referred to the statement 
made by Buta Malina Civil Court in 1836 
regarding Kanshi Ram's exclusive title in 
the lands at Feroxepore. 

Kanshi Ram’s own testimony (page 100 of 
Book A) is that his school fees were never 
more than Rs. 28 per mensem. When he 
passed his “Middle School Examination" he 

.won a scholarship of Rs. 5 per mensem 
which his father took from him. After 
passing the University Matriculation Ex- 
amination he took ascholarship of Rs, 10 per 
month. As soon as he passed the Mukhtar's 
examination he began practising in the 
Lahore Court attending lectures at the 
same time and renting lodgings at Rs. 28 
per month He passed the Pleader’s ex- 
. amination eleven monthslaterand then start- 
ed praetice in February, 1891 and maintain- 
ed himself entirely, having full control over 
his earnings, I do not find in this evi- 
dence justification for the learned Sub- 
Judge's finding that Kanshi Ram receiv- 
ed a “special professional education, and 
that at the expenses of the family estate” 
but rather that his school education was 
ordinary and his professional education 
was not paid for either by his father 
or out of any family fund. The circum- 
stances are obviously entirely different 
from those in Amar Nath v. Firm af 
Hukam Chand-Nathu Mal (26) where there 
was a joint ancestral business and the 
son who claimed the earnings to be his 
separate property failed to depose at the 
trial that his specislised education in Eng- 
land was obtained by his own self-taught 
efforts. 

Bashi Ram's earnings must also be 

held to be impartible for it is proved 


(28) 60 Ind. Oas, 379; 2 Lah. 40; 19 A.L, J. 249; 40 
M.L.J 337; 2 P. L. T, 208; 33 O. L. J. 355; 29 M L, 
TT. 258; (1921) M, W. N, 175; 25 O. W, N. 534; 3 U. P. 
T. R. (P. 0.) 12; 23 Bom. L. R, 671; 14 L, W, 435; 42 P, 
W. R. 1021; 48 J, A. 162 (P. O3). 
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that his education, though of a special 
kind, was paid for by his father and 
not out of any joint fund. 

On all these findings, that there was no 
substantial nucleus of ancestral property 
by the aid of which Buta Mal's acquisi- 
tions were made, that, therefore, these were 
his own, that he and his family did not 
form a joint Hindu family holding all 
its property jointly as co-parcepary pro-. 
perty, that Kanshi Ram's earnings and 
acquisitions were his own, that he never 
threw them into a family hotchpot . but 
kept them separate, Kanshi Ram's and 
Bashi Ram'sappeal mustsucceed and the 
property claimed by them as their separate 
property excluded from partition. Mr. 
Jagan Nath for the plaintiffs has stated 
that his clients do not ask for partition 
of the nuptial gifts received by Bashi 
Ram or any other member of the family 
and Counsel for theappellants have agreed 
to the exclusion from partition of all 
such gifts, 

L come now to the appeal by Bihari 
Lal, No. 1287, praying for the exclusion 
from partition of the factory and press, 
their appurtenances, and bungalow and 
garden in Kot Rai Buta Mal revenue 
estate at Kot Radha Kishan Station. 

Embarrassed as he was by the fractural 
maneuvering that preceded the litigation 
the choice of a detence to the plaintiffs’ 
claim to a partition of this property ap- 
pears to have perplexed Bihari Lal no less 
than the dilicuity of stating their case 
troubled the plaintiffs. d 

His first claim set forth in his written 
pleas of lyth May, 1917, (printed in 
Book D) was limited to the factory and 
press, tne machinery, buildings and houses 
appurtenant thereto, & bungalow and a 
garden which were declared to Delon 
to himself, his minor son Amrit j 
Mul Unana's son Radha Kishan and Radha 
Kishan's two minor: sons, ln an aflidavit 
put in on ilih November, 1913, he 
atlirmed that the factory and press were 
the exclusive property of himself and 
Radha Kishan, In her pleasof 16th Feb- 
ruary, ivis, Mrs. Buta Mal who obvious- 
ly iuvoured her youngest son declared 
Bihari Lal to be the sole owner of thin 
property and the same declaration waa 
maae by Bihari Lal ina petiuon prerent- 
ed to the Court on the 4th March, 1918, 
lt was not until he was examined with 
6 view to the striking of iesuea on the 
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6th day of May, 1918, that Bihari Lal 
defined his share in the property, as two- 
thirds, the remaining one-third being 
allotted to Radha Kishan. It was then 
he put forward the plea that the pro- 
perty had been made over to him in 
1894 or 1895 by Buta Mal by way of 
advancement asa provision for his main- 
tenance and that Radha Kishan “came 
in" later on. On 8h November, 1922, 
after the plaintiffs had amended their 
plaint to correct an error of description, 
Bihari Lal took the opportunity to amend 
his pleas in order to claim a very much 
more extensive area of urban property 
than he did at first, and to claim it 
“in sole ownership" as his self acquired 

roperty. When giving evidence on 4th 

ay, 1¥23, he claimed “all the urban 
property at Kot Radhe Kishan” (much 
more, that is to say, than the factory, 
presa and their appurtenances). 

The issue struck for trial was, "whether 
the factory and buildings connected there- 
with at Kot Radha Kishan are the 
exclusive property of Lala Bihari Lal 
and Lala Radha Kishan?” 

In his appeal Bihari Lal has claimed 
ba his own separate property the whole 
"urban area” at Kot Radha Kishan but 
Mr. Moti Sagar states that his clienta' appeal 
relates only to the factory, the press and 
their appurtenances—the area claimed is 
. narked by a surrounding red line in 
the plan Er. P-ll covering an area of 
7 ghumaons approximately—together with 
the garden and the bungalow, the bunga- 
low being the residence of his client who 
was the manager, and the garden its com- 


ound. 
P Radha Kishan has not appealed. The 
obscurity surrounding the basis of his 
claim, one of the resulta of the uncertainty 
of Bihari Lal's position, Mr. Moti Sagar 
has not been able to dispel. He states, 
however, that Bibari Lal claims to be joint 
undivided owner of two-thirds and admits 
Radha Kishan's title to a share of one- 
third. Hoe asks for a dearee to that effect 
which it is in our power to grant under 
the provisiens of O. XLI, r.33 of the Code 
of Civil Procedure. In this respect he is 
joined by Mr. Fakir Chand who appears 
fer Radha Kishan as a respondent to all 
the appeals, : 

The case now put forward by Mr. Moti 
Sagar is that the evidence proves that 


Puta Mal bought the factory for hjp esn fromthe Punjab B 
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as an &dvancement to provide him with 
an independent livelihood. If, however, 
this case is not found to be established 
Mr. Moti Sagar's contention is that in any 
case it is proved that there was a family 
Bettlement, or such conduct of the family 
as amounted virtually to a settlement, by 
which the property in dispute was mada 
over to Bihari Lal—an arrangement which 
was acted upon and irrevocable. This 
settlement he says, is evidenced by tha 
recorded “orders of the lady mother" of 
1916 and the parties’ conduct at and about 
that time. 

The site of the factory was acquired 
by Buta Malin 1886. The superstructure 
was built in 1891-92 by a partnership, 
ostensibly between Bihari La! and a Parsee, 
Bapuji, who mortgaged the factory ta 
Musammat Awar Bai, on 15th July, 1892, 
by a registered deed for Rs. 8,000. Bihari 
Lal was then sixteen years old and hia 
father still a District Judge in Govern- 
ment service. The factory was leased in 
1893 to Asmat Ullah, Bihari Lal being 
disclosed as lessor. The partnership "fell 
through" and the factory was leased 
sgain ostensibly by Bihari Lal to Jahangir 
Jee Sorabjee. The mortgage was redeem- 
ed on 30th March, 1895, with a chequa 
for Rs. 2,000 drawn by Buta Mal, a 
kundi for the same amount and a bond 
for Rs, 4,000, Bihari Lal declares that 
he himself paid off the hundis (we do 
not know’ more about the bond) In 
1895 Bihari Lal was removed from Ool- 
lege being then in hts second year, and 
sent to work in the factory, In the fol- 
lowing year a partnership deed was drawn 
up between Bihari Lal and a number 
of “experienced business men" (so styled 
by Kanshi Ram) Joti Mal and others, 
including, a Kanshi Ram who was not 
the appellant. The factory was re-built, 
This partnership was dissolved, the other 
partnari being bought out, according to 

ihari Lal, by himself with help from 
his father who contributed Ra. 10,000 or 
Rs, 15,000 but, according to Kanshi Ram, 
by Buta Mal. This was in 1897. The 
factory continued. to be run ata loss and 
was closed for two years. About this time 
Radha Kishan, who had failed to obtain 
a University degree was sent to join 
Bihari Lal at the factory. In 1904 tha 
cotton press was added, Bihari Lal saya 

e paid the post of it, borrowing Ra. 20,000 

g Qompany joints 
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with his father. Thenceforward Bihari 
Lal and Radha Kishan managed the factory, 
for themselves according to them, or for 
the joint family, according to plaintiffs, 
and for Buta Mal according to Kanshi 
Ram, 

The principle of Hindu Law laid down 
in 1854 in Gupeekrist Gosain v. Ganga- 

rsaud Gosain (27) and repeated by their 

rdships of the Privy Council in Parbati 
Dasi v. Baikuntha Nath Das (28) that 
when a purchase of real estate is made 
by a Hindu in the name of one of his 
sons the presumption is in favour of its 
being a benami purchase and the burden 
of proof lies on the party in whose name 
it was purchased to prove that he was 
solely entitled to the legal and beneficial 
interest in the permanent estate, has never 
been definitely dissented from. It was 
applied in the Punjab by the Ohief 
Court in Ghulam Dastgir v. Teja Singh (29). 
These and other important rulings approve 
the source from which the acquisition was 
made asthe main criterion for deciding 
whether the person in whose name & 
benami purchase is made is or is not the 
realowner. Mr, Moti Sagar while conceding 
that the source of the purchase money, 
which admittedly was inthis case supplied 
by Buta Mal, is one of the criteria, urges 
that it is not the sole one (and this has 
frequently been expressed by the Oourts) 
but that the surrounding circumstances in 
the present case affordevidence &mply suffi- 
cient to rebut the presumption. 


He cites Raj Kunwart v. Maharaj 
Kunwar (30) where ın referring to the 
generel rule as to the criterion laid down in 
Gopeekrist Gosain v. Gangapersaud Gosain 
(27) the Oudh Judicial Commissioner's 
Court found an “important qualification" of 
the rule as quoted by the Privy Uouncil in 
Bilas Kunwar v. Desraj Ranjit Singh (31), 
namely, that the rule applied only in the 
absence of all other relevant circumstances. 


en 6M.LA.53; 4W.R.P. 0.40; 18ar. P.O.J. 
493; 2 Suth. P. C. J. 13; 19 E. R, 20. 

(28) 22 Ind. Oas. 51; 16 M. L., J. 66; (1814) M, W. N: 
42; 12 A. L, J. 79; 19 O. L. J. 129; 18 O. W. N.428; 10 
Bom. L. R. 101; 26 M. L. J. 248 (P. O). - 

(29) 47 Ind. Oas. 367; 73 P. R. 1918, 159 P. W. R. 
19 


18. 
- (30) 82 Ind. Oas. 832; A. L R.1925 Oudh 243; 7 O. 
W. N.710 


. N. 710. 

(31) 30 Ind. Cas. 299; 37 A. 557; 19 O. W. N. 1207; 
29 M. L. 4. 335; 2 L. W 830; 18 M L, T. 248; 19 A. L. 
J. 891; 17 Bom. L. R. 1006; 22 O. L, J. 516; (1919) M, 
SW. N. 797; 43 L A 208 (P. O) 
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The Oudh judgment goes on to quote from 
Muhammad Mahbub Ali Khan v. Bharat 
Indu, (32): “ Benami transactions are very 
familiar in Indian practice, and as Lord 
Hobhouse said in Uman  Parshad v. 
Gandharp Singh (33) 'even a slight quantity 
of eyidence to show that it was & 
sham transaction will suffice for the 
purpose...... ‘Buch a (benami) transfer cannot 
be considered as nothing, the person who 
impugns its apparent character must show 
something or other to establish that it is 
abenami or sham transaction". Mr. Moti 
Sagar has also referred us to Mabal Panton 
v. Administrator-General of Bombay (34) 
but that was not decided according to 
Hindu Law, and Harihar Prasad Singh v. 
Kesho Prasad Singh (35) where, however, 
the general rule of presumption in favour 
ofthe person who supplied the purchase 
price was accepted. "But" as remarked by 
Miller, C. J., in that judgment “apart from 
the fact that the presumption is rebut- 
table its strength or weakness can only 
be gauged by reference to all the surround- 
ing circumstances.” The question of initial 
presumption is not, however, of great 
importance in the present case, Both sidea 
have produced evidence and we have to 
consider it in order to decide not merely 
how farthe presumption is supported by 
the circumstances of the time but also 
whether the evidence as a whole proves that 
the fastory, its appurtenances and business 
were made over to ‘Bihari Lal, oras a fact 
Sparen Buta Mal's property until. his 
eath, ; 


The circumstances to which Mr. Mot 
Sagar points as proving conclusively Buta 
Mal’s intention to make over the property 
in dispute to the appellant were these : 


Mul Ohand had been safely launched 
upon an official career. In 1899 he was 
drawing Rs, 50 per mensem as a clerk in the : 
Financial Oommissioner’s Office. Kanshi 
Ram had started practice as a Pleader in 1891 
and in 1892 Shankar Das obtained his first 


- official appointment as Overseer of Orown ' 


Lands (adrogha nazul) at Lahore. Bihari 
Lal alone remained  unprovided with a 


(32) 53 Ind. Oes, 64; 23 O. W. N, 321; (1919) M. W. 
N. 507 (P. C.) 


(33) 15 O. 20; 14 L A. 127; 5 Bar. P. O. J. 71; Rafique 


& Jackson's P. O. No. 98; 11 Ind. Jur. 474; 7 Ind. Deo, 
(N. 8.) 599 (P. O.). 


E 93 ba. Cas. 101; 28 Bom. L. R. 11, 
a 93 Jad, Qas. 454; 6 P. L, T. Sup, 1j A, L B, 1689 
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6areer. Buta Mal was well off aud passin 
middle age. It would have been natura 
enough and in accordance with custom for 
him to start his youngest son upon an 
independent business career and for this 
purpose make him a separate allotment of 
property. Bihari Lal was stil at his 
studies. These were cut short tohis own 
detriment so far as professional prospects 
were concerned, and he was sent to take 
charge ofthe property allotted to him before 
he was twenty years old. Were the evi- 
dence limited to that of these cireumstances 
it might perhaps be held to have discharg- 
ed the onus upon Bihari Lal. But the mass 
of evidence through which we have been 
taken in detail by Mr. Moti Sagar and 
Counsel for the plaintiffs appears to me 
to disprove the case of advancement 
and to show that while the other sons 
broke away from their father on their 
independent careers, although remaining 
members of the joint Hindu family, 
Bihari Lal,unfortunately as it turned out 
for himeelf, stayed along with his father 
and was employed by him to manage under 
hia control the factory and press which 
belonged to and were financed by Buta Mal 
until the latter died. 

These are in fact the conclusions at which 
the learned Subordinate Judge has, after 
reviewing the evidence at length himeelf, 
arrived. In his opinion it was “proved 
beyond doubt that thefactory was started by 
Rai Bahadur Buta Mal, was worked under 
his control and supervision of Lala Bihari 
Lal and latterly by Bihari Lal and Radha 
Kishan was financed by Rai Bahadur Buta 
Mal, as long as he lived” and the evidence 
“indicated clearly that Rai Bahadur 
Buta Mal was the master of the factory and 
not Lala Bihari Lal ", 

[His Lordship referred to the evidence 
and proceeded:—] 

Now the best evidence that Bihari Lal 
could have produced to prove that the fao- 
tory and press were his own concern and 

roperty,as he claimed them to be, would 
have been forthcoming in the accounts of 
the business carried on there. In his 
pleadings he relied upon these account 
books, though he was, from the beginning, 
apparently, doubtful of his wisdom of 
producing them, for in the list of documents 
put in on 2lst June, 1917, we find the 
words, “except those which were burnt". 
Those words  were;--however, "deleted 
deliberately by his Counsel whose signature 
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is on the erasure in the original document, 
He was ordered by the Courts to specify. 
the books and on the application of thë 
plaintiffs a notice for production of the 
factory accounts was passed under O XI, 
T. 14 of the Oode of Civil Procedure. He 
protested on the ground that their production 
would be inconvenient for the business and 
that the application was vexatious and 
frivolous. Subsequently, however, when 
questioned before the issues were struck, 
his Pleader stated that he would rely on 
books  ralating to the factory and 
press. It is certain, therefore, that he 
possessed books and contemplated their 
production so late as 6th May, 1918. 
Nevertheless he had not produced them 
in spite of the Court's order, by the 24th 
August, 1918, when his refusal was adverse- 
ly commented on in the Sub-Judge’s order 
appointing a Receiver to take over the pro- 
perty. On the 10th March, 1423, he declared 
on solemn affirmation that “all his books 
had been burnt in 1907-08 or 1903." This 
declaration has every appearance of 
falsehood in face of his previous reliance 
on his accounts. But even if it was true, 
Bihari Lal must stil have had in his pos- 
session the accounts for the years after 
1907, 1908 or 1909. 

Bihari Lal's failure to produce these bookg 
raises & Strong presumption that their evi- 
dence would confirm in a conclusive manner 
the documentary evidence referred to above, 

It remains to deal with the second line 
of Mr. Moti Sagar's attack. The contention 
that the property in dispute was madeover to 
Bihari Lal bya family settlement recorded 
as the "orders of the lady mother" on the 
4th April, 1915. 

In his jawab-i-dawa of 19th May, 1917 
Bihari Lal pleaded that Mul Ohand and 
Kanshi Ram had by their acts and conduct 
been admitting his and Radha Kishan's 
rights in the factory and press from the 
very beginning, that the other parties 
were bound by their acts and the plaint- 
iffs, therefore, estopped from denying the 
rights. No mention was then made of 
the alleged family settlement. The docu- 
ment D8 (orders of the lady mother) 
was produced by Mrs._ Buta Mal on the 
16th February, 1918. On the same day 
Bihari Lal and Radha Kishan put in 
further pleas asked for remunerations 
for their services in managing the pro- 
perty- at Kot-tadha Kishan. In his state- 
ment of 6th May, 1918, Bihari Lal made no 
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entien of tha doeument and it was not 
until 19th June, 1918, that he first set up 

e ahkam-i-walidah zaifa asa defence 
to the plaintiffs’ elaita to partition the 
factory and press. Itisclear that reliance 
on this document was an after-thooght. 

By cl. (8) of this document "every- 
thing" connected with the factory was 
allotted to Bibari Lal who was to remuner- 
ate Radha Kishan according to the work 
he did, and it was suggested that the 
Jatter’s share of the profits was to be one- 
fourth. 

How this document came to be written 
was described by Kanshi Ram on 7th 
October, 1922, His story was that when 
the family was discussing its affairs Mrs, 
Buta Mal intervened, expressing a desire 
for harmony. Mul Oband said “mother, 
what are your highest and supreme wishes" 
and Mrs. Buta Mal then stated her proposals 
which were taken down in writing by 
Mulchand and the paper was signed by 
four brothers. The proceedings were all 
“fun and nothing more". This docu- 
ment was corroborated by Mul Chand on 
the 8th March, 1923, who described the 
proceedings "as a sort of joke", In his 
reply to Mrs. Buta Mal's pleadings Shankar 
Das on 23rd March, 1918, declared tbat 
ihe document was drawn up merely for the 
sake of amusement and fun “as is appa- 
Yent from its contents themselves.” It 
was not, he said intended tobe carried 
into effect, was not acted upon and was 
inadmissible, because not registered. Mra. 
Buta Mal deposed (9th March, 19283) 
that her sons had agreed to accept her 
decision. 

. The learned Sub-Judge has dealt with 
‘this evidence at pages 284 and 987 of the 
judgment in paper-book A. Mr. Moti 
Sagar has attacked strenuously his find- 
ing thatthe "orders" were no more than 
a family jest. He maintains that they 
recorded the decisions of a solemn family 
Counsel accepted and acted upon by the 
parties and that the document setting 
thenr forth is the weighty evidence of the 
recognition by the family of his clients’ 
claim. He further contends that the settle- 
ment of which this document is evidence, 
being one thatwas fair, not vitiated by 
undue influence and partly acted upon, 
should beheld to bind the parties even 
though all the members of the joint famil 
were not parties toit (there adult grand- 
children* of Buta Mal living at the time), 
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He has cited anumber of authorities of 
which to quote the words of Walsh and 
Ryves, JJ , in Kunti v, Gajraj Tiwari (80) 
where these same rulings were reviewed. 
"It may be compendiously stated that i 
enunciate definitely, and finally the princi- 
ple, that where parties agreeing not to go to 
lawand not to fight out their disputes, by 
a mutual arrangement...carry into execution 
their mntual promises so that the original 
contract by which they decided to terminate 
the disputes becomes sn executed con- 
tract,on both sides and nothing remains 
to be done............ the Courts in India...... 


its performance, to repudiate what 
has done.................. " He has also 
referred us among other rnlinga to Dwarka- 
das v. Krishan Kishore (37) which approv- 
ed the principle that the manager of a 
joint Hindu family or a father in such a 
family may bind the other members or the 


minor sons by a bona fide comvromise of 


disputed claims. 

Objection is taken to this document on 
plaintiffs’ behalf on the ground thatit must 
fail of effect because it was not registered 
as required by s. 17 (1) (d) of the Registra- 
tion Act. Much argument has centred 
round this objection. Several of the 
"orders" certainly refer to rights and 
interests in valuable immoveable property 
and if the orders did by themselves create 
these rights or interests even agreed to by 
ihe sons and were intended to operate ag 
a final deed, their admission in evidence 
is precluded by that Statute. 


According to the plaintiffs this document 
did not and was not intended to be onera- 
tive, and if thie is true. it obviously did not 
require registration. Mr. Moti Sagar, avoid- 
ing the difficulty has not argued tbat by 
itself it created any title but relies upon 
it as merely a recital of a previously 
arranged family settlement in which re- 
citals his clients’ claim was recognised and, 
therefore. a weighty piece of evidence in 
favour of his clients’ claim. © Such a docu- 
ment wonld not require registration: Bakh- 
tawar v. Sundar Lal (38). Admittedly no 


(86) 83 Ind. Cas, 297; 46 A. 847: 22.4. L. 3.770; A. L 
R. 1924 All 896; L. R. 5 A. 568 Civ 


.1 ; ; 
no 61 Ind. Ons. 628; 2Lah. 114; 3 Lah. L. J. 


(38) 90 Ind. Cas, 902; 48 A. 213: L. R. 6 A. 685 Civ.; 
94 A, L. J. 1]6; A. T. R.1926 AN, 178, 
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Question ofestoppel arises, The olreum 
Btanoes are in no way analogous to those in 
Mahomed Musa v. Aghore Kumar Gangult 
(89) in which the Privy Council held 
effective, as having given rise to equities 
which had to be administered, a compro- 
mise which though defective for want of 
registration had been acted upon by the 
arties for more than thirty years. Nor 
n the present case was there any mutual 
settlement so carried into effect that noth- 
ing remained to be done as was there in 
Kunti v. Gajraj Tiwari (36) where the par- 
ties had for nine years been in undisputed 
enjoyment of property of which they had 
taken possession under their agreement. 
Whatever the intentions of the parties 
were at the time itis certain that they did 
not wholly accept and give effect to the 
settlement of which the vague and incon- 
sistent "orders" of their mother are alleg- 
ed bythe appellant to have been a re- 
cital. She herself was to get the rent of 


Amritsar property and as much as she. 


wished to take of the income of property 
in Lyallpur District. We do not know 
if she has received anything from these 
gources. It appears that Radha Kishan has 
not got the Rs. 10,00U proposed to be given 
by cl. 4 for this is the sum his father is 
now asking for him, nor have the mother 
and her daughter, as far as we know, been 
given the money mentioned in cl. 9. On 
the very day that the orders were record- 
ed, Mul Ohand and Kanshi Ram wrote to 
the Alliance Bank of Simla asking for their 
father's account to be entered in the names 
of all the four brothers as members of & 
joint Hindu family who had succeeded to 
their father's estate. Two days later all 
four brothers wrote to the Punjab National 
- Bank asking the Bank to continue to deal 
with their account in the same form as it 
was treated before the orders, with Bihari 
Lal operating on theiraccount. Two months 
afterwards Kanshi Ram informed Bihari Lal 
that he would retain his share in the press 
at Kot Radha Kishan and Mul Ohand 
wrote a document giving up his righte "in 
the factory” as desired by his younger bro- 
ther Bihari Lal, but he reserved the rights 
of his sons, especially, Radha Kishan, to take 
such action as they thought proper. Neither 
of these two letters express unreserved com- 
pliance with the orders but were obviously 


510. L. J. 231; 28 M. L. J. 548; 19 C. 
L. J.220; 17 M. L. T. 14$; 2 L. W. 258; 


(1915) M. W, N. 
891; HAL å, 1 (P. 0). 
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only negotiations with à view to Som prorala 
the disputes still pending in spite of them. 

It is incredible that Kanshi Ram, Shankar 
Das and Mul Ohand all men with practical 
legal experience could have ever regarded 
the document worded as it was, to be an 
effective deed of contract or would have 
allowed it to remain as the only formal re- 
cord of an enforceable mutual agreement 
seriously intended. Certainly it could not 
have seriously contemplated that Shankar 
Das was to lose the whole of his inherit- 
ance if he failed to pay “the money” as he 
was enjoined to do by cl. 10. A father can in 
certain circumstances bind his minor child- 
ren by a bona fide compromise, but there 
is no ground for supposing that Mul Ohand 
had authority to settle for Radha Kishan 
who at one time claimed the whole factory 
and press jointly with Bihari Lal and 
still claims a third share but was allowed 
only a fourth share inits income by cl. 4, and 
this only if his uncle approved his work, 
The Ferozepore property was in dispute at 
the time but the “orders” made no refer- 
ence to it. 

Having regard to all the evidence I 
think that the Sub-Judge's view of the 
proceedings of the brothers connected with 
their mother's orders is correct. The 
document simply recorded Mrs. Buta Mal’s 
own wishes and proposals and her sons' 
signatures attested not their assent to but 
their knowledge of them. 


It follows that the orders of the mother 
have no such value as Mr. Moti Sagar 
would attach to them. They are not put 
forward as proof of any advancement and 
they do not, in my opinion, prove the fact 
ofany valid settlement warranting Bihari 
Lal's and Radha Kiehan's claims that the 
factory and press with their appurtenances 
and the bungalow and garden at Kot Rai 
Buta Mal were their separate property and 
impartible. 

Mr. Moti Sagar has not shown us any 
good grounds for differing from the lower 
Qourt's decision that Bihari Lal is not 
entitled to remuneration for managing 
the factory before the institution of the 


suit. * 

Biheri Lelfatly denied the other parties' 
righte in the property and refused to 
disclose the accounts of the business, 
He was operating on the Banking ac- 
count when his father who supported 
bim was alive and there is no ‘evidence 
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io show that he suffered financially in 
any way by being deprived of the 
manager's share of profits. 
' The lower Court's orders regarding the 
taking of accounts have been attacked in 
appeal by both Bihari Lal and the plaint- 
„iffe. Bihari Lalis not accountable tothe 
other parties for the profits of the joint 
roperty in his possession (it became 
joint of Buta Mals heirs on his death) 
.before October, 1915, the date of the 
family disruption, there being no allega- 
tion of fraud or other improper conduct 
on his part. The law on the subject is 
set forth clearly in para..1¥6 of the Mullah's 
Principles of Hindu Law, 5th Edition, 
where the case-law is fully cited. The 
parties &re not bound to accept Bihari 
Lal's statement as to what the property 
eonsisted of, and the actually existing state 
of the property is to be seen: Pormeshwar 
Dube v. Gobind Dube (40). 

Mr. Jagan Nath has stated that he does 
not prees thè points raised in the first 
four paragraphs of the plaintiff's appeal 
(No. 1047 of 1924) and Counsel for all parties 
have expressed their consent with the 
orders referred tointhem. He asks, how- 
ever, fora modification in his client's 
favour of the orders relating to rendition of 
accounts by Bihari Lal. The lower Court 
has ordered accounts to be taken from 
“Bihari Laland Radha Kishen relating to the 
factory, the press and other business upto 
October, 1915, only remarking that “after 
that date the brothers are merely entitled 
to compensation for tbe user of the factory 
by Bihari Lal snd ° Radha Kishen up to 
January, 1919, when Bibari Lal took a lease 
of the factory end prees under the orders 
of the Court,” I think it proper that the 
whole question of what the parties are 
entitled to should be settled here and the 
decree I propose to pass will provide for this 

The additional grounds of appeal sub- 
mitted by the plaintiffs dated 29th June 
1926, (the petition submitting them will be 
found at page 56 of the book O) has not 
been argued. Nor has Mr. Jagan Nath 
pressed the cross-objections (see the printed 
paper-book E) the two matters raised in 
which are disposed of by the order] propose 
M dc dealt with all 

ave now dealt with all the five a 
before me. The case is most uneatinfantons 
one from almost every point of view. By 


. (40) 33 13d, Cas. 190; 43 C.459; 20 O. W. N, 25, . 
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obstructive and dilatory tactics the parties 
dragged out over several years a iris] 
which might have been concluded in a 
twelve month, Their intrigues and the 
consequently unreliable and perplexing 
character of their evidence have already 
been noted. The resulting difficulty in 
desling with these appeals has been greatly 
augmented by the manner in which the 
parties threw their documents upon the 
record without regard to legal formalities. 
Important documents were produced or 
discovered upon the record years after the 
hearing bad begun. The confusion was 
aggravated by the lax procedure of the 
Court itself, which allowed a mass of 
documents tobe placed from time to time 
upon the record without strict proof, ad- 
mission of parties or its own signed 
authority. Someof these were and are 
still relied upon by all parties, Others 
to which exception has been taken before 
us were apparently used at the trial with- 
out objection. 

I have endeavoured to admit to con- 
sideration only those documents the 
genuineness of which was satisfactoril 
proved or obviously admitted or whic 
ought for the reasons Ihave given in my 
judgment tohave beenallowed to come upon 
the record. The statements of the grounds 
in the appeals of Kanshi Ram (No. 1041 
and Bihari Lal are extremely prolix an 
the appeals were argued in great detail. 
I bave, however dealt with all the points 
raised before us by Counsel in each appeal. 


My conclusions are embodied in the 
following order — : : 

The appeals of Mrs Buta Mal (No. 1376) 
and Amrit Lal (No. 1211) are dismissed. 

The appeal of Kanehi Ram and Bashi 
Ram (No. 1041) is accepted. , » 

The sppeal of Bihari Lal (No. 1287) ig 
dismissed. itus 

The appeal of the ‘plaintiffs is accepted 
as regarde the taking of accounts to the 
extent shown below. 


The savings from their income and the 
property acquired out of such savings 
in possession of the parties and the im- 
moveable property in Ferozepore are de- 
clared impartible, as are also the nuptial 
gifts received by the parties, All the other 
property listed in the plaint is partible, The 
shares of Rai Sahib Mul Chand, Rai Sahib 
Shankar Das, Lala Kanshi Ram, Lala Bihari 
Lal and Mrs. Buta Mal being one fifty 
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bach, after deduction of a sum of Ra. 10,000 
to be paid to Bibi Ramrakhi who will 
also be entitled to maintenance, the amount 
to be fixed by the final decree and a 
right of residence. The property assessed 
to land revenue will be partitioned by the 
Revenue Authorities. 

The commissioner will partition the other 
partible property. For this purpose he 

ill examine the accounts as they stood 
on the 3lst October, 1915, relating to the 
factory, press and business and the other 
property at Kot Radha Kishan and Rai 
Buta Mal and the accounts showing the 
income from the Lyall pur lands administer- 
ed by Rai Sahib Shankar Das andallother 
accounts showing the income accrued from 
partible property elsewhere in the posses- 
Bion of parties, so as to determine the 
Bhares of the parties in all these proper- 
ties on the 3lst of October, 1915. The 
Qom missioner will also in order to determine 
ihe share of each of the five shares take 
account from Lala Bihari Lal, Lala Radha 
Kishan and Rai Sabib Shankar Das of the 
accumulations and accretion of these pro- 
perties from the Ist November, 1915, up 
to the time when they were taken in 
possession by a Receiver or leased under 
the orders of the Court. 

The directions of the lower Court re- 

arding the propriety of keeping the 
actory and the press and the other large 
integral bundles of property intact, of 
giving Lala Bihari Lal the first choice of 
acquiring the factory and press, of making 
the parties bid for the properties which 
ought to be kept intact and of equalizing 
shares by pecuniary adjustments should be 
followed by the Commissioner. 

Having regard to the conduct of the par- 
ties before and during the litigation and 
the result of the cases as a whole I think 
that Kanshi Ram should receive his costs 
and in the lower Court and the costs 
of his appeal from Shanker Das who will 
be entitled to be paid by Bihari Lal half of 
his costs in the suit andthe whole of his 
costs in Bihari Lal's appeal. 

With these exceptions the parties will 
bear their own costs here and below. 

Addison, J.—I agree. 

A, N. A. Decree modified. 
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BOMBAY HIGH COURT. 
Seconp OL Avemar, No 759 or 1996. 
January 24, 1998. 

Present :—Mr. Justice Patkar and Mr. 
Juatioe Baker. 
PANDURANG SHIVRAM PARDESHI— 
DRFENDANT— À PPELLANT 
versus 
MARUTI NILORA KHAMKAR— 
PLATNTTFR— RREPONDENT, 

Limitation Act (IX of 1908), s 19—Letter calling 
for settlement of accounts and expressing willingness 

to pau balance—Acknowledgment. 

A letter demanding settlement of accounts and 
expressing willingness to pay the balance that may 
be found due on settlement is a sufficient acknowledg- 
ment of liability within the meaning of s, 19 of the 
Limitation Act, [p. 818, col. 2.] 


Maniram v. Seth Rupehand (4) and Sit ; 
Rangareddi (5) followed. e odd 
Andiapna Chetty v. Devarajulu Naidoo (1), Madh 
rav v. Gulabbhat (2) and Jogeshwar Roy Y Raj 

Narain Mitter (3), distinguished. 


Second appeal from a decision of the 
Assistant Judge at Poona, in Appeal No. 
202 of 1925, reversing that of the Snbordi- 
nate Judge at Baramati, in Civil Suit No. 
791 of 1924. 

Mr. S. R. Bakhale, for the Appellant. 

Mr. G. N. Thakor (with him Mr, W. B. 
Pradhan), for the Respondent, 


JUDGMENT. 

Patkar.J.—In this snit the nlaintift 
sued to recover a sum of Ra. 1,100 from 
the defendant due on seconnt,s from 
1915 to 1921. The plaintiff's contention 
was that the defendant was an agri- 
enlturist. The defendant, however, denied 
that he was an agricultnrist. An jame 
was raised in the first Oourt, “Doeg the 
plaintif nrove that the defendant ja an 
agrisulturist'? The learned Subordinate 
Judge held that he was not an agricultnriat. 
On appeal, the learned Assistant Jndge 
held that the defendant must be consider. 
ed to be an agriculturist maintaining 
himself bv agricultural income. The first 
item in the accounts, according to the 
learned Assistant Judge, is on November 
5, 1918, and if the defendant is an agri- 
culturist, the claim would be within time 
under 8. 72 of the Dekkhan Agriculturista' 
Relief Act, if it was proved that the 
defendant was an agriculturist at the time 
when the cause of action arose. Tt . ig 
urged on behalf of the appellant that the 
finding that the defendant was an - 
culturist at the date of the suit ig not 
sufficient for the application of 8.'72, and 
that it must be proved that the defendant 
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wag an agriculturist at the time when 
the cause of action arose. 

In both the lower Courts the proper 
issue was not raised. If it had been 
necessary in this case to find whether the 
defendant was an agriculturist at the time 
when the cause of action arose within 
the meaning of 8. 72, it would have been 
necessary to send down an issue to the 
lower Court. But apart from the question 
whether the suit is within time under 
p. 72 of the Dekkhan Agriculturists’ 
Relief Act, we think that the suit is within 
time on account of the acknowledgment in 
the letter of the defendant dated Septem- 
ber 70, 1922, That letter was addressed 
by the defendant to the plaintiff's brother. 
Under s. 19 of the Indian Limitation Act, 
it is not necessary thatit must be address- 
ed tothe creditor, It has been signed by 
the defendant. It contains an acknow- 
ledgment of his liability in case the accounts 
showed that he was liable to pay any 
amount and he agreed to pay the balance, 
He saysin the letter: “There is no use 
creating unnecessary hitch, because I would 
pay and you would receive the balance. Pay- 
ingand dying cannot be avoided,” Then he 
stated that instead of filing a suit, the 
gccounts should be settled, and if anything 
was due by him, he would pay, and if 
anythin remained due to him, it should 
be paid to him. Then he referred to 
a previous letter in which he admitted 
hia liability to pay off the ‘halance by 

erforming service. It is urged on behalf 
of the appellant that this letter is nota 
gufüclent acknowledgment within the 
meaning of 8.19 of the Indian Limitation 
Act, ad reliance is placed on Andiappa 
Chetty v. Devarajulu Naidoo (1), Madhavray 
v. Gulabbhai (2) and Jogeshwar Roy v. Raj 
Narain Mitter (3). In Andiappa Chetty v. De- 
varajulu Naidoo(1) there was no acknowledg- 
ment of any liability but only a demand 
for accounts. - The letter in Madhavarav v. 
Gulabbhi Q) was marked “without pre- 
judice" an the only acknowledgment which 
could be spelt out from the letter was an 
agreement to pay Re.30. In Jogeshwar Roy 
v. Raj Narain Mitter (3) the debtor asked for 
an account in order tosee what was due, 
and it was held that the writing was not an 
acknowledgment of liability. The present 


(1) 12 Ind. Cas. 378; 36 M. 68; 10 M. L. T. 251; (1911) 
9X. W. N, 225; 21 M. L. J. 1024. 

9) 93 B; 177; 12 Ind. Dec. (N. s.) 116, 

6) 31 © 195; BO. W. N. 168, 
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ease resembles the case dealt with by the 
Privy Council inManiram v, Seth Rupehand 
(4), in which it was held thatanacknowledg- 
ment of liability, should the balance turn 
out to be against the person making it, isa 
sufficient acknowledgment under 8.19 of 
the Indian Limitation Act, and there is no 
distinction in this respect between the 
English and the Indian Law. The Privy 
Council approved of the decision in Sitayya 
v. Rangareddi (8) in which it was held 
that an acknowledgment of the plaintiff's 
right to have accounts taken and of the 
defendant's liability to pay any balance 
(if such there should be) against him was 
held to satisfy s. 19 of the Indian Limita- 
tion Act. Applying tbe principles laid 
down by the Privy Oouncil in that case, we 
think that the letter of September 20, 1922, 
was a sufficient acknowledgment within the ' 
means ofs.19 of the Indian Limitation 
ot. 

It would, therefore, follow that all the 
items after September 20, 1919, would be 
within time as the suit was brought on 
October 24,1924. It is urged on behalf 
of the respondent that the whole claim 
in this suit would be within time, for the 
amount which has been awarded against 
the defendant would cover the items from 
September 20, 1919. This contention on 
behalf of the respondent, we think, is clear 
from the accounts and has not been chal- 
lenged by the other side, 

We, therefore, hold that the claim. is 
within time on account of the acknowledg- 
ment in the letter of September 20, 1922. 
and, therefore, the decree of the lower Court 
is right. In this view, it is not necessary to 
consider whether the suit is aleo within 
time unders.72 ofthe Dekkhan Agricul- 
turiste' Relief Act. 

For these reasons, we would dismiss the 
appeal with costs. ‘ 

Baker, J.—I agree. I have no doubt 
that the letter of September 20, 1922, by 
the defendant to the plaintiff's brother 
constitutes an acknowledgmentin view of the 
ruling of the Privy Council in Maniram v. 
Seth Rupchand (4). It contains in clear 
term an acknowledgment to pay the balance 
found dueon taking accounts and further 
states that if the defendant is unable to 
pay, he would render service to the plaintiff 


(4) 33 L A. 165; 8 Bom. L. R. 501; 4 O. L. J. 94; 100, 
W N.874; 1 M. L. T. 199; 3A. L. J. 525; 16 M. L. J. 
300; 33 C. 1047; 9 N. L. R. 130 (P. O.. 

(5) 10 M. 259; 3 Ind. Dec. (v. s.) 994, 
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by way of payment. In these circumstances 
the finding of the lower Appellate Oourt 
Bppears to be correct, and I agree that 
the appeal should be disamisaed with costs. 
A.N, A, Appeal dismissed, 


SIND JUDICIAL COMMIS- 
SIONER'S COURT. 
OiviL REVISION ArPLIOATION No, 16 
or 1928. 
July 26, 1928, 
Present :—Mr. Wild, J. O. and 
Mr. Rupchand Bilaram, A. J. O. 
Bhai HASSOMAL—Dgrunpant—APPELLANT 
versus 
Mistri SAHIBO—PrAINTIFF— RESPONDENT. 
Civil Procedure Code (Act V of 1908), O. XXIII, 
r.$, O. XLIII, r. 1, cl (m)—Compromise of suit— 


Absence of formal order for "recording compromise" 
—Validiuy of decree. 

Omission to pass a formal order recording & com- 
promise before passing a decree in terms of the 
compromise is not fatal to the validity of the decree, 


&ud is not a ground for reversal or remand of the 
decree in appeal 


The defect, if any, in sucha case is sufficiently 
cured by the provisions of s. 99, Oivil Procedure Code. 

Revision against an order of the First 
Assistant Judge, Hyderabad (Sind), in Civi) 
Appeal No. 77 of 1925. 
i Mr. Dipchand Chandumal, for the Appel- 
ant. 

Mr. Tahilram Maniram, for the Respond- 
ent. 


SUDGMENT.—The facts giving rise 
to this application are simple. 

The plaintiff-respondent instituted a suit 
against the defendant-appellant for 1e- 
covery of Rs 2,700 for work done on the 
defendant's building. His claim was dis- 
p After one witness was examined 

oth parties requested the Presid- 
ing Judge to inspect the building. 
They took with themselves & written peti- 
tion wherein it was stated that the parties 
had arrived at a compromise by which 
there was to be a decree in favour of the 

laintiff for a sum of money which was 
loft blank and that the defendant was to 
ay that sum within three months of the 
ERA ofthe decree. At the premises there 
was a discussion between the parties as to 
the amount which the defendant should 
pay and the Judgesuggested the figure of 
Rs. 1,900 which was accepted by both par- 
ties. That figure was inserted by the 
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Pleader of one of the partles in the petition 
which was handed over tothe Judge. The 
petition was then read out to both the par- 
ties who accepted its terms and the learned 
Judge made a note at the back of the peti- 
tion which is as follows :— 

"Parties present, After hearing it they 
consent to its terms. Order—that the decree 
be passed in terms of the compromise." 

It appears that a few days later, the 
plaintiff felt that he should have received 
more than the figure given by the Judge and 
filed an appeal to the District Oourt pur- 
porting to be an appeal under O. XLIII, 
T, 1, el. (m), Civil Procedure Code, denying 
that he had agreed to accept the figure of 
Rs. 1,900. The learned Assistant Judge 
who heard the appeal sent for a report 
from the Sub-Judge and held that the story 
of the plaintiff was false but set aside the 
compromise on the ground that the learn- 
ed Sub-Judge had passed no formal order 
recording the compromise before paesing 
the decree in favour of the plaintiff and 
that this omission was fatal to the decree 
which followed. He, accordingly, set aside 
the decree passed by the learned Bub- 
Judge and sent the case back to him for 
trial on the merits. 

In our opinion the order passed by the 
learned Sub-Judge was a sufficient com. 
pliance with the provisions of that order 
and even otherwise the defect if any was 
sufficiently cured by the provisions of e. 99, 
Mes Procedure Oode, That section pro- 
vides: 

"No decree shall be reversed or substan- 
tially varied, norshall any case be remands 
ed, in appeal on acccunt of any misjoinder 
of parties or causes of action or any error, 
defect or irregularity inany proceedin ge in 
the suit, not affecting the merits of the case 
or the jurisdiction of the Court.” 

It would also appear that the failure of 
the learned Sub-Judge to add in his order 
the words “the compromise be recorded” 
gave no jurisdiction to the learned Judge 
of the:Appellate Oourt to go behind the 
compromise which had been validly made 
and to order that the suit be tried on the 
merits, I 

We accordingly allow this revision ap- 
plication and maintain the judgment and 
decree passed by that Oourt. The de- 
fendant to bear the costs of the first Appel- 
late Court and this Court. 

A. N. A. Revision altowed. 
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BOMBAY HIGH COURT. 
Szoonp Civin APPBAL No, 786 or 1926, 
February 1, 1928. 

Present :—Mr, Justice Patkar and 
Mr. Justice Baker. 

Tus SHOLAPUR MUNIOIPALITY— 
PLAINTIFF—ÀPPELDANT 


versus 
SHIVRAM BHAGWANT SARODE— 
DerenDanT— RBE£PONDENT. 

Bombay District Municipal Act (III of 1901, 
ga. 8 (14, 40, 70, 81-A— Right of Municipality to lease ov 
auction right to levy fees for temporary occupation of 
Municipal land. . 

A Municipslity has no right under the Bombay 
District Municipal Act to lease or auction the right 
to levy fees due for temporary occupation of Munici- 
pal land. p 621, col. 1.] ; 

The ‘toll' referred to in s. 81-À ofthe said Act does 
mot include the fee authorised under s. 70 of the 


. [p. 620, col. 2. 

Es a Corpor silva is created by Statute, its 
powers are limited and circumscribed by the Statute 
creating it, and extend no further than is expressly 
stated therein, or is necessarily and properly 
required for carrying into effect the purposes of its 
incorporation. t the Statute does not express! 
or impliedly authorise is to be taken to be prohibited. 
Kara cipal Council of Kumbakonam v. Abbahsahib 
(1) and Dundee Harbour Trusiees v. Nicol (2), referred 
to 


‘Second appeal from the decision of the 
Assistant Judge at Sholapur, in Appeal 
No. 227 of 1925, confirming that of the 
Subordinate Judge at Sholapur, in Civil 
Suit No. 1721 of 1924. 

FAOTS.—The plaintif, the Sholapur 
Municipality, auctioned the right to levy 
fees for the temporary occupatign of Munici- 
pal land for sale of fodder. The defendant 
bid at theauction but as he failed to make 
the required deposit the right was re-auc- 
tioned and the plaintiff sued to recover 
from the defendant the difference in the 
prices fetched at the sales. The defendant 
contended that the Municipality had no 
power to auction the right to levy the fees 
and that the re-sale was premature. The 
lower Oourts upheld the defendant's pleas 
and the plaintiff appealed to the High 

rt. 
A P. V. Kane, for the Appellant. 

Mr. W. B. Pradhan, for the Respond- 
ent. 

JUDGMENT. 

Patkar, J.—[Aíter stating *acts'] The 
right to levy fees for temporary occupation 
of open sites vested in the Municipality 
is authorized under s. 70 of the Bombay 
District Municipal Act, III of 1901, and 
the Municipality is empowered under s, 46 
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(4) and 48 (m) to make rules and by-lawd 
inconnection therewith, It is not urged that 
the rules and by-laws notified by publie 
notice, Ex. 8l, are ultra vires, The 
Municipality, therefore, had a right to levy 
fees on the scale fixed by Ex. 31. 

It is urged on behalf of the Municipality 
that the right to levy fees is included in the 
right to levy toll within the meaning of 
B. 81-Aof the Bombay District Municipal Act 
ILI of 1901, 

Section 3, cl (14), defines ‘tax’ as including 
any toll, rate, cess, fee or other impost 
leviable under the Act. A toll is, 
therefore, quite distinct from a fee re- 
ferred to in s. 3, cl. (14). The toll, how- 
ever, referred to ing. 81-À must refer to 
the toll dealt with in part (5) of Ohap. VII 
of the Bombay District Municipal Act, III 
of 1901. Sections 75 to 81-À deal with 
octroi and tolls, whereas the right to charge 
fees for occupation of Municipal lands is 
dealt with in part (38) of Ohap. VII, and is 
authorized under s. 70 of the Bombay 
District Municipal Act. The toll, referred 
to ins. 81-A, therefore, cannot include the 
fee authorized under s. 70. 

It is further contended that the Municipa- 
lity has a right under s. 40 of Act III of 
1901 to enter into a contract which they . 
may consider necessary or expedient in 
order to carry into effect the provisions and 
purposes of the Act. The purpose of the 
Bombay District Municipal Act is to levy fees 
authorized unders. 70, and the auction sale 
or the right tolease the levy cf such fees 
does not fall within the ambit of any of the 
provisions or the purposes of the Municipal 
Act. It is stated in Halsbury's Laws of 
England, Vol. VIII, Art. 805, page 859, as 
follows :— 

"Where a Corporation is created by 
Statute,its powers are limited and circum- 
scribed by tbeStaute creating it, and extend 
no further than is expressly stated therein, 
or isnecessarily amd properly required for 
carrying into effect the purposes of itg 
ineorpor&tien. What tbe Statute does not 
expressly or impliedly authorise is to be 
taken to be prohibited. If, for instance, 
the subject-matter of a contract is beyond 
the scope of the constitution of the Corpora- 
tion, it is ultra vires, that is, it is beyond 
the powers of the Corporation to make the 
contract, which is, therefore, void ab initio 
and cannot be ratified. 

We may also refer here to the cases of 
Municipal Council of Kumbakonamy. Abbah- 
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sahib (D) and Dundee Harbour Trustees v. 
Nicol (2). 

We have, therefore, to look to the Statute 
in order to find out whether any power is 
given to the Municipality, either expressly 
or by necessary implication to lease or 
auction the right to levy the fees due for 

_ temporary occupation of Municipal land, and 
it appears that there is no such provision in 
the Act. The express power to farm out 
tolls negatives an implied power to farm out 
or auction the levy of fees for occupation 

: of Municipal land. Under s. 140 of the Act 
the Municipality has the right to sell by 
public auction only the privilege of 
occupying any stall in a market. The 
action of the Municipality in putting up to 
auction the right to levy the fees in ques- 
tion on March 16,1924, was ultra vires and 

à n contract in suit is, therefore, unenforce- 
&ble. 

We think, therefore, that the lower Court 
was right in dismissing the plaintiff's suit 
on that ground, 

` Jt is, therefore, unnecessary to go into 
the question whether the re-sale was 

‘premature, but we think that the view 
of the lower Courts that the resale was 

-premature because it was held on March 
98, 1924, is erroneous. Under the first 
condition of the sale, Ex. 30, the person to 
whom the right is knocked down has to pay 
the whole amount within two days ifit is 
within Rs. 100, but if it is more than Rs. 100, 

: then he has to pay a deposit, which would 
be equivalent to two months’ instalments, 
either on that day or on the nextday. 
Then reference is made to the future 
instalments and the time limit of eight 
days refers tothe subsequent instalments, 
and not to the payment of the deposit 
which is payable either on that day or on 
the next day. The deposit ought to have 

- been made either on March 16 or 17. Condi- 
tion No. 3, however, says :— 

“Ifthe said auction is knocked down 
for a sum exceeding Rs, 500, the same 
should be taken to have become final after 
it receives the approval of the General 
Committee."’ 

Assuming, however, that the sale became 
final in this case on March 20, 1924, the de- 

-posit ought to have been paid either on that 
day or on the next, that is, on March 20 or 


(1) 11 Ind. Cae. 669; 36 M. 113; 21 M. L. J, 790; 
(ey dels) A: O. 550 et pp. 556, 501; 84 L. J, P, C, 74 
(9 " at pp. ; id, | 14; 
Wen; aL oR ere 


SHIVRAM BHAGWANT SARODE. 621 


91, 1924. The re-sale, therefore, held on 
March 28, 1924, cannot be said to be prema- 
ture. Even if the view of the lower Oourts is 
wrong on this point, wethink thatthe suit 
must fail, because the Municipality had no 
right to lease the levy of the fees on lands 
belonging to the Municipality. 

We, therefore, dismiss the appeal with 
costa. 

Baker, J.—I agree. The question in 
this case 18 as tothe right of the Munici- 
pality to sell or lease to contractors the 
right of collecting fees from persons selling 
fodder on land belonging to the Munici- 
pality. The right to collect such fees is 
given tothe Municipality by s.70 of the 
District Municipal Act (Bom. Act III of 
1901) It has been contended by the learned 
Pleader on behalf of the appellant that 
under s. 40 of the Act, the Muni- 
cipality has aright to enter into and perform 
all such contracts as they may consider 
necessary or expedient in order to carry into 
effect the provisions and purposes of the Act, 
and that will cover the lease or sale 
in question. That power, however, is 
subject to the proviso that it should be 
exercised so far as is not inconsistent with 
the provisions and purposes oftheAct, The 
question is, therefore, whether the sale of 
the :ight to levy fees on persons selling 
fodder is inconsistent with the provisions 
and purposes of the Act. It is admitted 
that the powers ofa Corporation must be 
limited by the Act which createsit. Section 
7u forms part of Ohap. Vil of the Act 
which refers to Municipal taxation. That 
Ohapter is divided into five parts, and part 
(5) refers tooctroi and tolls. Ins. 59 the 
taxes imposable under the Act are enume- 
rated, and tollaareexpressly defined'asreferr- 
ing to vehicles and animals used for riding, 
draught or burden, and entering into the 
Municipal District and not liable to tax 
under the preceding clause. It is under 
8.81-A of the Act which was inserted by 
Act VIII of 1914, that the Municipality is 
authorized to lease the levy of any toll 
that may be imposed under this Act. Sec- 
tion 70 defines the impost in question in 
the present case as & fee, and in view of the 
distinction betweén it, and a toll, which is 
defined 1n &. 59,I&m of opinion that the 
special provision made by s. 8l-A of the 
Act cannot be extended so as to cover the 
fee with which we are now concerned; and, 
it will appear thatif s, 40, as contended 
by the learnod Pleader for the appellant, 

ih | T 
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gives the Municipality the power to lease 
or sell the right to collect taxes, there would 
have been no necessity for the addition of 
g. Sl-Ato the Municipal Act to legalise 
the leasing of the levy of tolls. The same 
view has been taken by the Madras High 
Oourt in the case of Municipal Council of 
Kumbakonam v. Abbahsahib (1), but as 
that decision was based on the local law in 
force in Madras, 1 prefer to base my deci- 
Bion on the conclusions arising from the 
terms of our own Bombay District Munici- 
pal Act, 

It follows that if the view of the lower 
Court, that the Municipality had no power 
to lease or sell the right to collect the fees 
leviable from persons selling fodder on 
Municipal land, is correct, the appeal must 
consequently fail. 

As regards the other point, I agree that 
the second auction by the Municipality was 
not premature, as, on reference to the terms 
of the conditionsof sale, Iam of opinion 
that the pereon whose bid was accepted was 
boundto pay a depositeither on the day of 
the auction or on the next day. Inthe pre- 
Bent case, the auction was held on the 18th 
&nd ifthe fee had been below Rs. 100 the 
defendant had to pay it on the 16th or 17th, 
but as the fee was above Rs. 100, the sanc- 
tion of the Municipality was necessary, and 
until the sanction was given, the bid was 
notaccepted. This does not advance the 
tase further, for the sanction was admit- 
tedly given on the 20th, and the deposit 
should, therefore, have been paid on the 20th 
or 2lst. Thereference to eight daysin the 
conditions of sale*appears to refer tosub- 
Bequent instalments and not to the deposit 
which is to be made at the time of the bid 
beingaccepted. This point, however, is of 
Bmall importance in view of the finding on 
the first point as to the legality of the ac- 
tion of the Municipality in putting up to 
auction the right to levy fees. 

I agree, therefore, that the decreeof the 
lower Appellate Court should be confirmed 
bod the appeal dismissed with costs, 

Á, N, A, Appeal dismissed, 
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ALLAHABAD HIGH COURT, 
First Civin APPRAL No. 455 oF 1925. 
June 21, 1928. 

Present: —Mr. Justice Kendall and 
Mr. Justice Niamatullah. 
HIRA LAL AND OTHRRS—PLAINTIFFS— 

—APPELLANTS 


Versus 
PIAREY LAL AND ANOTHBR—DRFENDANTS—- 
RESPONDENTS. 

Hindu Law—Adoption—Authority by member of 
joint family to adopt—Death of member, whether 
extinguishes authority. 

Authority to adopt a son given by a member ofa 
joint Hindu family is not automatically extinguish- 
ed on his death because of the property lapsing to 
other members by survivorship. |p. 625, col. PER 

Venkataramier v. Gopalan (7), Bachoo Hurkisondag 
v. Mankorebai (8) and Pratapsing Shivsing v. Agar- 
singhji Raisinghjt (9), relied on. 

Bhoobun Moyee Debia v. Ram Kishore Acharj 
Chowdhury (1), Bhimabai v. Tayappa (2), Adiveva 
Fakirgowda v. Chanmallgowda Ramangowda (8) and 
Chandra v. Gojarabai (6), distinguished. 

Madana Mohana v. Purushothama (4) and Sinna« 
ohami v. Ramasamy Chettiar (5), discussed. 

First appeal from a devree of the Sube 
ordinate Judge, Bulandshahr, dated the 
2ist of July, 1925. 


Dr. Sir Tej Bahadur Sapru and Mr. Shiva 
Prasad Sinha, for the Appellants, 

Messrs. B. E. O'Conor, S. E. Dar and 
Krishna Murari Lal, for the Respondents, 


JUDGMENT.—This appeal arises from 
a suit brought by several of the members 
ofa joint Hindu family for a declaration 
that an adoption of defendant-respondent 
No. 1, Piarey Lal, by detendant-respond- 
ent No. 2 Musammat Ohampa Devi, widow 
of Durga Prasad, was invalid. Durga 
Prasad was, as is now admitted, a member 
of the joint Hindu family to which the 
plaintifis belong when he died in August, 
1921. A deed of authority to adopt a 
son was executed in favour of Musammat 
Ohampa Devi on the Ist August, 1921, and 
registered at the office of the Sub-Registrar 
on the same day. But it was claimed that 
at that time Durga Prasad was delirious 
and unconscious, and that the deed could 
not be considered to be legally valid, On 
the facts the lower Oourt has found that 
the deed was valid. But beforeconsidere 
ing this part of the case we propose to 
deal with the legal point that has been 
argued at some length before us, viz., tha 
even if it be assumedthat Durga Bresed 
gave authority to his widow to adopta 
Son, the power to adopt became extins 


guished on the death of Durga Prapag 
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because his property vested in the plaint- 
iff by survivorship. 

For this proposition, which has been 
pressed very strongly by Sir Tej Bahadur 
Bapru on behalf of the appellants, no 
authority of this Court has been cited, nor 
does it appear that any case raising this 
pan as question of law has ever come 

efore this Court. Lf the proposition were 
to be accepted it would follow that a 
large proportion of the adoptions in this 
Province must be heldto be invalid. In 
the well-known case of Bhoobun Moyee 
. Debia v. kam Kishore Acharj Chowdhry (1) 
it has been laid down by their Lordsnips 
of the Privy Oouncil that the estate of a 
deceased son vested in possession cannot 
be defeated and divested by the mere gift 
of power of adoption to a widow, and it 
has been sought to extend this principle 
and toargue that because Durga Prasad's 
share inthe joint family property became 
vested at his death in the remaining 
members of the family the widow could 
.not defeat or divest them. There are 
certain obvious objections to this argu- 
ment, the first of which is that Durga 
Prasad was not the owner of a defined 
estate; he couldonly be said to be the 
owner of a fluctuating interest in the joint 
family property, and 1t does not, therefore, 
&ppear to be accurate to say that on his 
death his estate vested in the surviving 
members, The number of sharers in the 
joint family property became diminished 
by one on his death, and the number of 
co sharers would be increased by one if 
the adopted son be held to be validly 
adopted. But thatis not thesame thing 
as to say thatthe estate of Durga Prasad, 
which never had any separate existence, 
became vasted in the other members of 
hisfamily. Sir Tej Bahadur Sapru claims 
that the authority of the Bombay High 
Qourtisin favour of his argument, aud 
he has quoted the cases of Bhimabai v. 
Tayappa (2) and of Adiveva Fakwgowda v. 
Chanmallgowda Ramangowda (3), Both 
these cases, however, refer to “vatan” 
property and not to joint family property 
under the Mitakshara Law, lt was held 
that on the death of the last male owner 
the property vested immediately in his 


1) 10 M. I. A. 279; 3 W. R. P. O. 15; 18uth P. O. J. 
574; 2 Bar. P. O. J. 111; 19 E. R. 978 

e 21 Ind. Cas. 107; 37 B. 598; 15 Bom. L. R, 783. 

3) 81 Jnd. Qag, 1018; 26 Bom. L, H,360; A. LR, 
3834 Bom, 303, 


Hips LAL V, PTARRY tat. 


A 
623 
heirs, and could not ba subsequently divest- 
ed by an adoption made by his mother. 
ln the case of Madana Mohana v. Purusho- 
thama (4) (the decision of which is clearly 
against the presentappellants) the learned 
Onief Justice refers to & previous opinion 
of his own expressed in the case of 
Sinnachami v. Kamasamy Chettiar (5) to 
the effect that there is no authority to 
show that the principle of the decision 
in Bhoobun Moyee's case (1) does not apply 
in the case ota joint family, and this 
has been quoted in favour of the appel- 
lants in the present suit; but the Madras 
case was concerned with an impartible 
estate, in which the succession was not 
by survivorship but by inheritance, and 
the circumstances of taking in adoption 
would, therefore, be entirely different from 
those of a family in which succession is 
by survivorship. In the caseof Chandra 
v. Gojarabai (6) there is no real analogy 
to the present case, because Nana, as the 
last surviving member of a joint Hindu 
family, had become the full owner of the 
property and his widow could not be 
divested by the adoption of a son by his 
brothers widow.  Finally,some reliance 
has been placed on certain sentences in 
Mayne's Hindu Law, 9th Edition, page 168. 
It is there remarked that although the 
distinction between the cases of vesting 
by inheritance and by survivorship had 
been the basis of a number of decisions 
in India, it may be doubted wkether this 
distinction ean still be maintained in view 
of the recent decisions ofthe Privy Council, 
The conclusion of the commentator, how= 
ever, is that the only question hereafter 
will be whether or not the power has be. 
come extinguished by reason of circum- 
stances which have arisen since the grant 
of power to adopt—if the authority is alive 
the question of the vesting of an estate 
whether by inheritance or by survivors 
ship is immaterial. 

None of thecases quoted by Sir Tej 
Bahadur provide us with sufficient author« 
ity for giving what would in these Pro» 
vinces be considered a somewhat revolu- 
tionary pronouncement, and we should 
not be disposed to do so even if there 
were no decisions on the other aside, 


(4) 24 Ind. Cas. 909; 38 M. 1105; 27 M. L. J. 308; 16 
M. L. T. 413 


(5) 13 Ind. Oas.7; 23 M. L. J. 85, 10 M, L, T. 4714 
(-911) 2 M, W, N. 561. 
(8) 14 B. 463, 7 Ind. Déc. (x. s.) 770, . 
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Before referring briefly to one or two of 
these decisions, however, we may remark 
that the commentators agree in holding 
that & widow in a joint Hindu family 
may adopt a son if she has authority from 
her husband. On pages 152 and 153 of 
the Mayne's Hindu Law (9th Edition) the 
athour remarks: “The vesting of estate in 
an undivided brother or the son of such 
brother does not terminate the power of 
.Bdoption..À widow's power of adoption 
was held to be extinguished for ever as 
.Boon as the estate is vested by inheritance 
in an heir...... Where, however, the hus- 
band to whom the adoption is made was 
a member of an undivided family and on 
his death his share devolved by survivor- 
ship on the surviving member or members 
other than a son the power would be 
alive and would continue to be alive until 
the last surviving member died and the 
estate vested by inheritance in tbe next 
heir." It is after this passage that the 
one on which the appellants have relied 
occurs, But as we have pointed out the 
whole of the passage taken together by 
no means conveys the meaning that the 
appellants would have us give to it. 
In Sarkars Hindu Law of Adoption, 
‘Second Edition, the matteris discussed at 
some length. On page 252 the learned 
author remarks: "The joint family being 
the normal condition of the Hindus the 
adoption by widows of its members with 
the deceased husband's asgent presents 
some difficulty: fur the undivided interest 
of thedeceased husband passes from the 
moment of his death to the surviving male 
members of the family, and an adoption 
by his widow of a son to him by his 
assent alone has the effect of divesting 


his estate from his co-parceners in 
whom it was already vested: in fact 
it has the effect of an alienation of 


the undivided co-parcenary interest in 
favour of an adopted son, who may be 
a perfect stranger, without the concurrence 
of the other members of the family........... 
But, however anomalous an adoption bya 
widow with her deceased husband's assent 
may be,itis now recognised in all the 
minor schools of Mitakshara...... Therefore, 
it would appear that so long as the whole 
family or that branch of the family to 
which the widow’s husband belonged re- 
mains joint there is no bar to the widow's 
exerciajng the power of adoption given by 
her husband," 
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We have already referred to the case 
reported as Madana Mohana v. Purushotha- 
ma (4)in which the remarks of Mr. Justica 
Seshagiri Ayyar are entirely antagonistic 
to the contention of the appellants in the 
present case. Other cases which have been 
referred to and which favour the respondents 
are those of Venkataramier v. Gopalan (7) 
and Bachoo Hurkisondas v. Mankorebai (8). 
This last case isof special importance in 
view of the fact that the appellants’ learned 
Counsel claimed the authority of the Bom- 
bay High Oourt as supporting him. He 
would distinguish that casefrom the pre- 
sent one on the ground that itis nota 
genuine case of a joint family property, 
In this we are unable to agree, but, at any 
rate, itis not a ease thatcan be quoted in 
the appellants’ favour. In the case of 
Pratapsing Shivsing v. Agarsinghji Raisingh- 
ji (9) their Lordships of the Privy Council 
have held that unless there is a time limit 
imposed by theauthority which empowers 
a Hindu widow to adopt,orsheis directed 
to adopt promptly she may make the adop- 
tion so long as the power is not exting- 
uished or exhausted. Her right to make 
an adoption isnot’ dependent on her in- 
heriting as a Hindu female owner her 
husband's estate. She can exercise the 
power even though the property is not 
vested in her. What circumstance was 
there in the present case;which exhausted 
the power of Durga  Prasad's widow to 
adopt ason. The only reply to this quesa 
tion on behalf of the sppellant is that it 
was the death of Durga Prasad and the 
vesting of his estate in the joint family. 
It certainly cannot have been the intention 
of Darga Prasad that his death should 
exhaust his widow's power to adopt. On 
the contrary, itisonly on his death that 
the authority is to be exercised. If any 
fresh inference is to be drawn from the 
latest rulings of the Privy Oouncil it is 
this,that even if the estate of Durga 
Prasad did vest in the remaining members 
ofthe jointfamily that circumstance in 
itself would not be sufficient to invalidate 


(T) 49 Ind, Oas. 48; 35 M_L. J. 698; (1918) M. W.N, 
779: 94 M. L. T. 440, 9 L. W. 43. 

(8) 31 B. 873; 34 L A. 107; 9 Bom. L. R. 646; 12 
O. W. N. 169; 6 O. L.J. 1; 17 M. L. J. 343; 2 M. L. T 
295 (P. O.). 

(9) 50 Ind. Oas. 457; 43 B. 778; 36 M. L. J. 511; 17 
A.L. J. 522, 21 Bom. L. B. 496; 1 U. P. L. R. (P. 0.) 
39; (1919) M. W. N. 313; 10 L. W. 339; 240, WN, 57 
87 M, L. T, 47; 40 L A, 97 (P, CJ). 


juri o. 1928 


an adoption by the widow. Itmay be re- 
marked that in Bhoobun Moyee's case (1) their 
Lordships were guided by other eonsidera- 
tions besides the fact that the estate had 
vasted in athird person, and one of those 
considerations was that the natural son of 
the adopting widow had grown to man's 
estate and had been ina position to per- 
form all those duties which an adopted 
son would have been called upon to per- 
form; and the inference might well be that 
tha power of adoption which it had been 
intended to eonfer on the widow had been 
exhiusted. There is no such circumstance 
here, and on a general review of the 
authorities and of the opinions of the com- 
mentatorB we are satisfied that where a 
member ofa joint Hindu family has been 
proved to have given his widow power to 
adopt, that authority is not automatically 
exhausted by his death. 

In regard to the facts, very little hag 
been ssid in argument to induce us to be- 
lieve that the decision of the lower Oourt 
is incorrect. Durga Prasad died pre 
maturely at the age of about 25 or 26, and it 
is certain that he had formany years been 
an invalid, He was married at the age of 
about 16, and one son was born who died 
in infancy. His own people were residents 
of Maneurpur and his wife's people lived 
in Nethla Hasanpur. Towards the end 
of June 1921 Durga Prasad was seriously 
ill The complaint that he was said by 
most of the witnesses tohave been suffering 
from was bleeding piles and indigestion. 
He was pérauaded by his wife to go for 
treatment to Nethla Hasanpur where he was 
when he executed the deed of authority to 
adopt on the latof August. On the same 
day heexecuted a Will which was also 
registered. This Will has been produced 
in evidence, though it isnot of directim- 
portance in the case. It does appear, how- 
ever, that it must have been propounded 
in the mutation proceedings, for, on tha 
death of Durga Prasad, the Patwari re- 
ported that Durga Prasad's widow and 
mother were both entitled to mutation, 
while the order of the Sub Divisional 
Officer (Ex, A, dated 23rd December, 1921), 
shows that the name of Musammat Champa 
Davi, the widow alone was recorded on 
the basis of the Will, and that a notice 
bad been sent to the mother, Musammat 
Har Devi, and that she raised no objection, 
[n the plaint itis stated that the plaintiffe 
allowed Musummat Champa Dervis name 
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to be recorded for consolation, etc , because 
she was of tender age. But itis clearthat 
if the plaintiffs and Musammat Har Devi 
had been alert they must have known that 
a Willhad been put forward, and if there 
was really any truth in the story of Durga 
Prasad having been unconscious and de- 
lirious and incapable of executing & deed 
of authority to adopt, he must also have 
been unfit to execute a Will, and objection 
would almost certainly have been taken 
in the mutation proceedings, Ganga Sahai, 
the brother of the widow, attested both 
deeds of August the Ist, and two other at- 
testing witnesses came forward to prove 
the deeds and also the fact that Ram 
Chandra, one of the attesting witnesses, and 
the ecribe were both dead. The signatura 
of Durga Prasad on the deeds is in Urdu 
and is written ina firm hand; there is 
nothing onthe face ofthe deed to suggest 
that the executant wasin a particularly 
weak state of health. The plaintiffs stated 
that Ganga Sahai had 
obtained the ijazatnama in favour of hia 
sister “by taking false and fictitious pro- 
ceedings and having practised fraud on 
the Sub Registrar of Bulandshahr or having 
influenced himin some other way, pre- 
sented the tjazatnama aforesaid before him 
on behalf of Durga Prasad and got it 
registered." All that Hira Lal could state 
in evidence, however, was that Durga 
Prasad was of weak intellect and that 4 
few days ane August the Ist (8th, or 9th 
of Sawan) DurgaPrasad was unconscious 
and wastaken back to Mansurpur from 
Nethla Hasanpur and*died 8 or 9 dayè 
thereafter. The suggestion that the deed 
was obtained from Durga Prasad in any 
irregular way is, therefore, a pure conjecture 
based onthe fact that Durga Prasad was 
in a critical state of health. Musammat 
Har Devi has also stated that she went to 
Nethla Hasanpur and saw Durga Prasad 
there andthat he was unconscious and 
could not speak. The exact date to which 
these witnesses allude is not very clear, 
and indeed as they are speaking to eventa 
four years’ old it ia very unlikely that 
they should have remembered it. Three 
other wltnesses appearing for the plaintiffs 
have stated that they saw Durga Prasad 
when be was unconscious, They also are 
not in the least clear as to the date, or 
even in some casea as to the identity of 
Durga Prasad,and they make it appear 
that Durga Praaad was being taken abouj 
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ing carriage to considerable distances in 
an uneonscious state. We agree with the 
learned Subordinate Judge that their 
statements are worthless inthe face of the 
clear evidence of the witnesses to the 
deeds. These witnesses say that although 
Durga Prasad had been suffering from piles 
he was in full possession of his faculties 
and had no fever, and Durga Prasad's 
signature on the documents corroborates 
these statements. Some stress has been 
laid onthe statement of one witness, 
Hashmat Ali, who was produced on behalf 
ofthe defendant. The hakim who was 
attending Durga Prasad at Nethla Hasan- 
pur having died, Hashmat Ali who is his 

dson was produced to prove the con- 
ition of Durga Prasad, but he apparently 
did not make the statement that he was 
expected to, He said that Durga Prasad 
had fever and delirium, that he was un- 
conscious and that the witness cured him. 
Babu Mohan Lal a Vakil appearing for 
the defendants, went intothe witness-boxand 
gave evidence to the fact that Hashmat 
Ali had made a very different statement 
to him, as he said that Durga Prasad had 
no fever and wasin his right senses al- 
though he was suffering from bleeding 
piles. It hasbeen suggested that it was 
most unprofessional for Babu Mohan Lal 
to go into the witness-box, butif the 
witness wentback on the statement that 
he had made to him in such a bare-faced 
manner, it seems to usthat Babu Mohan 
Lal was justified in giving up his brief and 
appearing asa witnessto contradict what 
he believed to be a ‘falsehood. It was in 
fact his duty to hia clientto do so. In 
any case we donot believe the statement 
of Hashmat Ali to be worth much, but as he 
says that he cured the patient it is not 
shown even by his statement that Durga 
Prasad was unconscious or delirious at the 
time when he executed these deeds. In short 
the plaintiffs' case appears to be based 
entirely on conjecture and has been 
bolstered up by false or exaggerated evi- 
dence. j 
We agree with the lower Court that the 
execution of the deed of authority to adopt 
is olearly proved, and it follows, therefore, 
that the adoption of Piarey Lal was a 
perfectly valid one and the plaintiffs’ guit 
wasrightly dismissed. We dismiss the 
appeal with costs, 
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BOMBAY HIGH COURT, 
Szoonp Givi, ArrsaL No. 165 or 1927, 
March 25, 1928. 

Present :—Mr. Justice Madgavkar. 
BAI OHANCHAL--PLAINTIFF — ÀPPRLLANT 


versus 
CHIMANLAL CHUNILAL AND oTHERS— 
DxkrFENDANTS— RESPONDENTS. 
Hindu Law—Widow—Exzpenses for pilgrimage, 
when binding on estate—Mother's rights and widow's 
rights compared. 


A Hindu widow is not entitled to reeover from 
her husband's estate expenses incurred by her for 
pilgrimages unless the expenditure amountsonly to 
a small fraction of the whole estate and is for the 
spiritual benefit of the deceased husband, 

Sardar Singh v. Kunj Bihari Lal (1), referred 
to 


Pilgrimages, in general regarded as spiritual acta, 
are not absolutely necess but only at the most 
commendable; and while he Courts do not dis- 
allow any expenditure reasonable under the circum- 
stances out of the estate, they will also scrutinise 
with care such enditure particularly where it 
relates to distant pilgrimages, the expenses of which 
are not essential considering the residence of the 
parties and the custom of the caste. 

A mother's authority to act for the spiritual benefit 
of her deceased son is not on the same footing as a 
similar act by a widow or son of the deceased. 


Second appeal from the decision of the 
District Judge of Broach, in Appeal 
No. 16 of 1925, confirming that of the 
Subordinate Judge at Jambusar, in Civil 
Suit No. 314 of 1923. 

Mr. H. V, Divatia, for the Appellant. 


JUDGMENT.—The plaintiff-appellant, 
a Hindu widow, started fora pious pilgrim- 
age all over India with a lady called Navi 

aki, the father's mother of the minor de- 
fendanta respondents Nos, 1 and 2 and the 
mother-in-law of their mother defendant- 
respondent No. 3. The plaintiff brought 
this suit to recover expenses alleged by her 
to have been incurred during the pilgrim- 
age on account of Navi Kaki on the ground 
that respondent No. 3 the widow was 
managing the estate of the minors respond- 
ents Nos 1 and 2 and had promised to 
reimburse her the amount with interest, 
The trial Court, after going carefully into 
the accounts and all the items, held that 
respondent No. 3 had promised to pay the 
amount but that no egreement to pay in- 
terest was proved and no interest was 
elaimable. Is also held that while a 
portion of the expenditure was incurred 
for the spiritual benefit of the deceased 
father of the minore and could be decreed 
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end could only be decreed against respond- 
ent No. 3 pereonally. The plaintiff's appeal 
to the District Oourt failed. She appeals 
to this Court. 

The principle on which expenditure of 
this character is good as against the estate 
has been laid down in a series of cases by 
their Lordships of the Privy Oouncil such 
as Sardar Singh v. Kunj Behari Lal (1). 
Two conditions are essential, The expen- 
diture should be a small fraction of the 
whole estate and must be for the spiritual 
benefit of the deceased husband or’ father, 
In the present case there is not very much 
evidence as to the extent oftheentire estate. 
As regards the second element, the learned 
Subordinate Judge has allowed expenditure 
for the pilgrimage to Pandharpur on the 
ground that Navi Kaki was accompanied 
there by the minor sons defendants-respond- 
ents Nos, l and 2 and that the latter per- 
formed shraddha for the spiritual benefit 
of their deceased father. Similarly the 
parties being Vaishnava Banias, the ex- 
penditure of the pilgrimage to Mathura was 
also allowed against the eatate. Pilgrimages 
in general regarded as spiritual acts, are 
not absolutely necessary but only at the 
most commendable ; and while the Oourta 
do not disallow any expenditure reasonable 
under the circumstances out of the estate, 
they will also scrutinise with care such ex- 

enditure particularly where it relates to 
distant pilgrimages, the expenses of which 
are not essential considering the residence 
of the parties and the custom of the caste, 
Obviously a pilgrimage by a Gujrati Vaisk- 
nava to Dakore or by’a Maratha to Pendhar- 
pur standsona different footing to a pil- 
grimage by either to Benares or to Remesh- 
war, if [ may say 80 without disrespect’ to 
the orthodox Hindu view emphasised by 
Mookerjee, J., in Khub Lal Singh v. Ajodhya 
Misser (2. In the present case the pilgrim- 
age was not by the widow or the son but 
was by the mother of" the deceased. Her 
authority to act for the spiritual benefit of 
her deceased son is not on the same footing 
asa similar acot by the widow or by the 
minor sons would have been, The expen- 
diture now claimed asregards the pilgrimage 
to distant places is not shown to bea small 
portion of the estate, Under thesé circum- 


(1) 69 Ind. Gas, 36; 49 1. A. 383; 25 Bom. L. R. 648, 
44 A. 503; A. I. R. 1823 P. O. 261; 16 L. W. 871; 31 M} 
L.T. ud G. vd i 44 M, La J. 760; 27 0. W, N, 

3; 8 P, W, R. 1923 (P, Q.). 

Pa 31 Ind. Ong, m 48 b, 574; 92 ©, L, J. 848 
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stances I think it was rightly disallowed 
by the lower Courts. 

As regards interest, the lower Courts have 
held that no agreement to pay interest is 
proved. It cannot besaid to be necessarily 
implied in the case ofventures of joint pil- 
grimages such as the present. ‘Their 
thoughts presumably would be directed 
more towards the spiritual benefit which 
they hoped to get rather than the expen- 
diture which they would find necessary to 
incur. And although the Oourts have 
doubtless power nevertheless to allow in- 
terest, see no sufficient reason, in the 
absence of an agreement to pay, to award 
the appellant interest. 

In the result, the appeal fails and is dis- 
missed. 

No order as to costs, 

A, N. A. Appeal dismissed. 


ainame 


ALLAHABAD HIGH COURT. 
MAT&IMONIAL Nurr No. 4 or 1928. 
July 27, 1928. 

Present :—Mr. Justice Kendall. 
ESME ALIOR ANDERSON—Pertrrtongr 


VETEUS 
EDWARD JOHN ANDERSON— 
RESPONDENT. 

Divorce Act (IV of 1869), s. 18—Proceedings 
for declaration of nullity of marriage—Joinder of 
pore for custody and maintenance of children, 
egality of. 

A prayer for theoustody and maintenance of the 
children may be combined in a petition to declare 
a marriage null and void. [p. 628, col. 1.] 

Langworthy v. Langworthy (2), followed. 

Batteridge v. Curry (1). distinguished. 

Mr. 0. M. Chiene, for the Petitioner. 

Mr. Nehal Chand, for the Respondent, 


JUDGMENT.—This is a petition by 
Mrs, Esme Anderson for a declaration 
that the form of marriage through which 
she went with the respondent on the 17th 
of November, 1922, may bedeclared null and 
void under s, 18 of the Indian Divorce Act. It 
is combined witha prayer for the custody 
of the children and for an order for their 
maintenance tili they attain majority. Ib 
was remarked in'the case of Batteridge 
v. Curry (1) that &n application for custody 
and maintenance of the child should be 
made by a separate petition, But there the 


(D 19 Ind, Ose, 778; 2 P, R.1018; 222 P, L R, 
1913, is 
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order for declaration of nullity had been 
made by the Distr‘ct Judge and amounted 
toa preliminary decree only. Under the 
English praccice a prayer for the custody of 
children in avoid marriage may be inserted 
in tbe petition [Langworthy v. Langworthy 
(2) quoted in Vol. 16 of the Halebury's Laws 
of England, page 499] The respond- 
ent has not been prejudiced in any way 
by the bearing’ of this issue at the same 
time as that of the main petition, and no 
objection has been raised on behalf of the 
respondent. In these circumstances I 
consider that there is no irregularity in 
disposing of both matters at the same pro- 
ceeding. 

Most of the circumstances are admitted, 
and the only contested issue between the 
perce is the custody of the children. 

hen the petitioner went through the form 
of marriage with the respondent at the 
Baptist Chapel, Howrah, on the 17th of 
November, 1922, the respondent bad obtain- 
ed .a final decree for the dissolution of hia 
marriage with his first wife, who was still 
living. The copy of that decree is on the 
file and it is dated November the 2nd, 
1922. Soit is clear that six months had 
not elapsed from the date of that final 
decree before the respondent went through 
the form of marriage with the petitioner. 
hese facts are proved by tbe admissions 
ofthe parties, the marriage certificate of 
the petitioner and the copy of the final 
decree in the respondent's petition for dis- 
Bolution of marriage. 


According to the evidence of the peti- 
tioner and of her mother Mrs. Tilbury (and 
indeed of the respondent) all the parties 
concerned were ignorant that it was ne- 
cessary for six months to elapse after the 
final decree before the respondent was free 
to marryagain. The parties lived together 
as man and wife from November the 17th, 
192z until June the 23rd, 1928, They 
had no knowledge that their marriage was 
void until April 1928 when in casual con- 
versation Mrs. Tilbury learnt from a Mr. 

uke in connection with another case that 
her daughter's marriage was illegal and 
this information she passed onto the re- 
spondent.  F:om that’ date, according to 
Mrs, Anderson and Mrs, Tilbury, ihe 
attitude of the respondent towards both 
of them completely changed. Mrs, Tilbury, 


2) (1880) 11 P, D, &5; 55 L, J, P. 383; 54 L, T, 778; 
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it should be said, had been living with 
them at intervals during the whole of their 
life together. On Aprilthe 27th, was very 
Bhortly after the respondent had discover- 
ed the illegality of the marriage, he sent 
Mrs. Tilbury a letter (Ex. 4) asking her to 
leave the house. He says in it that he 
had asked her to leave before, and she 
accordingly left. The petitioner continued 
to live with the respondent until June the 
23rd, With regard to an incident that 
happened on that date there is a contro- 
versy between the parties. The petitioner 
says that she was talking to their neigh- 
bour Mr. Bennett outside their quarters 
about 10 p.m. when the respondent came 
back from the line and accused Mr. Bennett 
of coming out of the petitioner's room, 
The respondent then treated the petitioner 
very badly and knocked her down and 
she lay unconscious for some hours. When 
she came to her senses the respondent 
told her that he would give her till 5 o'clock 
in the morning to leave the house with 
the children, but he had already removed 
a number of clothes and other property 
of hers. She went to the Grand Hotel with 
her children and wired for her mother who 
came to her, 

The respondent's story which has been 
admitted as a reply to the allegation made 
by the petitioner in her petition for alimony 
is a somewhat different one. It is briefly 
tothe effect that on the night in question 
he came home justin time to see his wife 
and Mr. Bennett turn off the switch in 
the verandah, go indoors and lock all the 
doors of the quarters For about an hour 
he crept round trying to get in, and 
finally lifting up the venetians saw hia 
wife in bed with Mr. Bennett. He knocked 
his knee accidentally against the door and 
disturbed them, and the petitioner rushed 
out and called the cook from the back 
verandah and sent him to the front to sea 
who was there. Meanwhile Mr. Bennett 
rushed out ofthe bathroom and the peti- 
tioner again barricaded herself. The ree 
spondent has brought two witnesses to 
support this story, but of these the cook 
only says that the respondent woke him at 
3-30 4. M. and gives no support at all to 
the story of being awakened by the peti- 
tioner and sentround to the front at about 
11 80, in fact he says that he was sleep 
ing in the kitchen, and not a few paces 
from the door, as the respondent says 
while the sweeper says that the respondent” 
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woke him up as he sania from the station. 
Bs he generally did, and that the witness 
then saw Mr. Bennett rush out of the 
bathroom. This is altogether inconsistent 
with the respondent's story. The accounts 
of both parties may be exaggerated as to 
what happened on the night of June the 
23rd, but I am certaiuly not favourably 
impressed with the respondent's story and 
believe that it is almost entirely invented. 
It is possible that he may have suspected 
the petitioner of misconduct, but this is 
the utmost that can be said forhim. He 
has not proved her to be unfit to have the 
custody of the children. On the other hand, 
it is certain that after the discovery about 
the illegal marriage, the petitioner's posi- 
tion was altered very much for the worse, 
and her story that the respondent's be- 
haviour changed towards her and her 
mother from that date is a very probable 
one. The fact that the respondent at once 
prosei to turn out Mrs. Tilbury seems to 

ə significant. The respondent felt that 
the petitioner had no legalclaim on him, 
end that he need not treat her as his wife 
any longer, or recognise her people as his 
relatives. 

There are two children who must be held 
to be illegitimate. The boy Olaude 
Edward Anderson is aged six years and 
the girl Pauline Oaroline Anderson is 
aged 5 years. The chief consideration in 
passing orders must be for the welfare of 
the children. Iconsider that the evidence 
shows that the respondent has taken ad- 
vantage of the discovery of the illegal 
marriage to treat his wife at any rate 
with less consideration than formerly. 
Though it may be that her account of his 
brutality both to her and the children 
may be exaggerated, I have to take into 
account that he is the party at fault, be- 
cause it was his place to learn the legal 
effect of his own decree before marrying 
the petitioner. I have further to consider 
that his work takes him away from home 
fairly constantly, and though this might 
not affect the children when they are at 
school, it will prevent him from keeping 
up a proper home for them during the 
holidays. On the other hand, he has not 
made out any reason why the mother 
should be considered unfit to be in charge 
of them. He has said thatshe may marry 
again. But the same remark applies to 
him. He has not apparently considered the 
“advisability of retaining the custody of 
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the children by marrying the petitioner ad 
he might apparently legally do now. Take 
ing all thase circumstances into considera- 
tion Ithinkitis proper to allow the peti- 
tioner to have the custody of the children. 
As regards an allowance for their main- 
tenance the respondent has admitted that 
he receives from the Railway a varving 
amount that averages about Ra 350 a month 
after deductions, The petitioner cannot 
claim maintenance from him. and in these 
circumstances I think that a fairly generous 
allowance should be ordered for the children. 
I, therefore, direct that he pay to the 
petitioner an allowance of Rs. 40 per men- 
sem for the maintenance of each child. If 
it is proved that the Railway Company 
contribute towards the maintenance and 
education of the children may apply for a 
reduction of this sum. 

I, therefore, give the petitioner a decree 
declaring that her marriage with the re- 
spondent is null and void. the will receive 
her costs of this petition from the respond- 
ent according to the scale laid down’ by 
the High Court Rules. The petition must 
be considered to be & contested one. 

M, A.A. Petition allowed. 


BOMBAY HIGH COURT. 
Civi, ReyisionaL APPLIGATION No. 395 oF 
1926. 

March 8, 1928. 

Present :—Mr Justica Fawcett and Mr, 
Justice Mirza 
MORO KASHINATH JOSHI—Dsranpant 
—APPLIOANT 


versus ! 
GANESH HARI BAGUL-PLrLAINTIFF— 
Opponent. 

Mamlatdars' Courts Act (II of 1906)—Dispossession 
of tenant—Burrender of tenancy—Suit by landlord 
within siz months—Jurisdiction of mamlatdar. 

The defendant trespassed upon the plaintiffs land 
while it was in the possession of the plaintiffs 
tenants. The tenants relinquished the tenancy to 
the plaintiff and the plaintiff sued within 6 months 
ofthe date of dispossession, to recover possession 
the land from the defendant under the Mamlatdars' 
Courts Act: . 

Held, that the guit was maintainable. 

Goma v. Narsingarao (1) and Deu Dada v. Sitaram 
(2), distinguished. 

Jagannatha Charry v. Rama Rayer (3), referred to. 

Oivil revisional application against an 
order passed by the Mamlatdar of Mahad, 


in Possessory Suit No, 78 of 1926, ° ` 
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Mr. X. N. Dharap, tor the Applicant, 
Mr. G. P. Murdeshwar, for the Opponent, 
JUDGMENT. 

Fawcett, J.—The applicant's main 
contention is that asthe suit is brought in 
respeot of a dispossession of plaintiff's 
tenant by the defendant in March, 1926, it 
should, in accordance with the Full Bench 
decision in Goma v. Narsingarao (1) have 
been brought by the tenant, so that the 
mamlatdar had no jurisdiction to pass an 
orderin favour of the plaintiff. To this it 
is replied that the mamlatdar has found 
that the plaintiff's tenant relinquished his 
tenancy and gave back the land into the 
plaintiff's possession in April, 1926, and also 
that the alleged dispossession was within 
six months of the suit being brought by 
the plaintiff on July 23, 1926, so that the 
plaintif could bring the suit. In support 
ofthis the plaintiffs Pleader relies upon 
Dew Dada v. Sitaram (2). We do not think 
that this ruling quite applies to the present 
case. That was & case where the plaintiff 
was suing two tenants to recover possession 
upon the termination of the tenancy and it 
was held that, although their possession 
had been disturbed by a trespasser during 
the continuance of the tenancy that did not 
affect the plaintiff's right to recover imme- 
diate possession of the land on the deter- 
mination of the tenancy. That is quite a 
different case to the present where the plaint- 
iffis suing & trespasser and not a tenant who 
has been dispossessed. On the other hand, 
the present case differa from that of Goma 
v. Narsingarao (1) in this respect that in 
that case the tenants frere still in possession 
and were entitled to retain possession of 
the land under the terms of their lease, as 
seems clear from the remark of Farran, J. 
reported at page 262", “ you are not entitled 
to possession, because under the terms of the 
rent-note the tenants are to remain in pos- 
session for ten years." The main argument 
inthe judgment was that the plaintiff in 
that case was not entitled to immediate 

ossession and that the tenants could not 
be said to be in possession on behalf of the 
landlord. But, in the present case, the facts 
found by the mamlatdar show that at the 
time the suit was brought the tenant had re- 
linquished his tenancy, and, therefore, the 
plaintiff would be entitled to immediate pos- 
session on his own account. The tenancy does 


not come in his way. In these circumstances 
1) 20 B. 260; 10 Ind. Deo. (N. 8.) 731 (F. B.). 
(S) 32 B, 46; 9 Bom, L. R. 1179. 
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we think that the Full Bench ruling does 
not apply to the present case 80 as to pres 
vent the mamlatdar having jurisdiction in 
the suit. A tenantin acase like the pre« 
sent would obviously not be inclined to sue 
the alleged trespasser, and it would be very 
hard upon the landlord to hold that merely 
because a dispossession had taken place 
before the tenancy had terminated, al- 
though he brought his suit within six 
months of the dispossession, he is not en- 
titled to the summary relief which can be 
given under the Mamlatdars' Courts Act. A 
similar point has arisen in regard to s. 9 of 
the Specific Relief Act, and it has been 
held in Jaggannatha Charry v. Rama 
Rayer (3) that, where a tenant was in pos- 
session atthe time of the dispossession but 
atthe time of the suit the tenancy had end- 
ed and, therefore, the landlord alone was 
the person deprived of possession by the 
defendant’s wrongful act, the landlord 
couldsue the defendant under s. 9 of the 
Specific Relief Act. It is remarked in the 
judgment at page 239*: “To hold that the 
landlord in those circumstances was not en- 
titled to bring the action would be to take 
away ithe right given by s. 9 of the 
Specific Relief Act in every case where 
the interest or the inclination of the 
tenant led him to decline to bring the 
action." We do not say that the land- 
lord can bring a suit under the Mamlat- 
dars' Courts Act in every case of that sort, 
because that would offend against the Full 
Bench ruling in Gona v. Narsingarao (1). 
But ina case like the present where the 
tenancy has,in fact, terminated and the lande 
lord brings his suit within six months of dig- 
possession, the ruling in Gona v. Narsinga- 
rao (1) does not,in our opinion, prevent 
the mamlatdar having jurisdiction. The 
mere omission of the plaintiff to state all 
the facts in his plaint does not suffice to 


invalidate the mamlatdar’s order. There 
was evidence given upon the point, 
and the defendant had notice of the 


contention that the tenancy had terminated, 
and cross examined witnesses upon the 
point. Having regard to these circum- 
stances, we do not think that there is any 
sufficient reason for our interfering in the 
exercise of our extraordinary powers of re- 
vision. The application is dismissed with, 
costs. Jai 
— ree. 
re 7 nik w pplication dismissed. . 
(3) 28 M. 238 
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OUDH GHIEP COURT. 
&gJoxD Orvis Appasu No. 384 or 1927, 
July 30, 1938. 
Present:—Mr, Justice Raza and 
Mc. Justice Srivastava, 

RAM UDIT —PuaINTIPP—APPBLLANT 


Versus 
SHEO HARAKH anp oTHERS—DRFENDANTS 
—RB:PoNDENTS. 

Pre-emption—Sale in favour of  co-sharer and 
atranger—No specification of shares—Right to pre- 
emption —Contraot between co-vendees inter se, effect 
of—Absence of evidence that price was not fixed in 
good faith — Pre-emptor's right to decree on payment 
of price entered in deed—Market-value—Burden of 
proof--Vendee, whether entitled to get more than sum 
mentioned in deed—Transfer of Property Act (IV of 
1832), 2. 415 —Joint transfer for consideration—Pre- 
tumption—Practice—Stare decisis, 

Ifa sale-desd has been executed in favour of two 
persons, one of whom is a oo-sharer and the othera 
stranger and there is no specification of the interests 
of each of the vendees, then the sale-deed as it stands 
collectively in favour ofthe joint vendees is a trans- 


action in respsct of which the pre-emptor has &. 


right of pre-emption, inasmuch as the Oudh Laws 
Aob affords no protestion to sach joint vendees. If 
ths pre-emptor acting on the faith of the terms of 
the sale-deed as it stands institutes a suit, his right 
eaunnot be defeated by any evidence subsequently 
led at the trial of the suit to prove the contract 
subsisting between the vendees inter se regarding 
their interests in the property or, in the absence of 
evidence to that effect, by any presumption which 
might then arise The co-sharer-vendee forfeits his 
rights as aco-sharer and he is in the same position 
as his co-vendee. The pre-emptor in sucha case is, 
therefore, entitled to enforce his right of pre-emption 
in respsct of the entire property against both the 
vendees. [p. 632, cols 1 & 2. 

Wajid Khan v. Ratan (I) and Aulad Husain v. 
Zainab-un-nissa (3), relied on 


In the absence of any evidence that the price had 
not been fixed in good faith a pre-emptor can gets 
desres only on payment ofthe sum entered in the 
gale-dead. [p. 632, col. 2. 

The burden of proof of market-value lies in 
the first instance upon the plaintiffs, If they fail to 
discharge it and the defendants produce no evi- 
dence upon which the Oourt can ascertain the true 
market value, the plaintiffs can only obtain a decree 
for pre-emption upon payment ofthe sum, if any, 
admitted by the defendants to be the market value 


or, failing that, the sum mentioned in the deed. But' 


they cannot in any case be compelled to pay more 
than latter sum. [p. 633, col. 1] 
Hubdar Singh v. Nankoo (3), relied on. 


The presu:aption of joint transfer for consideration 
referred to ins. 45, Transfer of Property Act, arises 
only in the absence of zr contract to the contrary 
and in the absence of evidence regarding the share 
contributed by each of the vendees in the purchass 
prios, and where there are two vendees it cannot be 
presumed under that section that each of the two 
vendess had an equal interest in the property. [p. 
633, col. 1.| 

Where a certain view of law has held sway ina 
Province for a long time the Court should, even it 
it has any doubt about its correctness, be most 
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yoluatant to interfora with it on the principle of 
stare decists, [p. 632, aol 2] 
Second appeal against a decree of the 


‘District Judge, Fyzabad, dated the 27th 


Beptember, 1927, modifying that of the 
Additional Subordinate Judge, Sultanpur, 
dated the 27th May, 1927. 


Messrs. Haider Husainand A. C. Mukerji, 
for the Appellant. 

Messrs. A. P. Sen, M. H. Qidwai and 
Ganpat Sahai, for the Respondents. 


JUDGMENT.—Thisis a second appeal 
arising out of a suitfor pre-emption On 
the 21st September, 1925, the defendants 
Nos. 3 to 5 sold the property in suit to 
the defendants Nos. land 2 for Rs. 1,500. 
The plaintiff claimed to preempt the 
sale on the ground that the defendants 
Nos. 1 and 2 were strangers and he had a 
preferential right to buy the property. He 
also questioned the good faith of the price 
entered in the sale-deed. The vendee de- 
fendants pleaded that the defendant No. 1 
was purchaser of half the property and 
that the defendant No 2 of the other half; 
that defendant No. 1 was a cosharer in 
the mahal in which the property in suit was 
situate and had a preferential right as 
against the plaintiff. They also denied 
that the price entered in the sale-deed 
had not been fixed in good faith. 


The trial Court held that the defendant 
No. 1 had lost his preferential right by 
joininga stranger defendant No. 2 with 
him in the ‘purchase. On the second point 
itheld that the price had not been fixed 
in good faith and that, the market-value 
of the property was only Re. 150 taking 
into consideration the previous eharge 
of Re. 413. It, therefore, decreed the 
plaintiff's claim for pre-emption in respect 
of the entire property on payment of 
Rs. 150. The defendant No, 1 appealed, 
The learned District Judge decided that 
the defendant No.1 did not lose his pre- 
ferential right in respect of halfthe pro- 
perty purchased by him and that the 
plaintiff, therefore, could get a decree for 
preemption only in respect ofthe other 
half purchased by the defendant No. 2, 
who was a stranger. As regards the price 
also he disagreed with the finding of the 
trial Court and held that the plaintiff had 
failed to prove that the price entered in 
the sale deed was fictitious. He according- 
ly allowed the sppeal and gave the 
plaintiff a decree only for half ofthe pro. 
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perty on payment of Re, 750, The plaintiff 
has come hère in second appeal. 

The firat point requiring determination 
in the appeal je whether the defendant 
No. 1 who, it is now admitted, is a co- 
sharerwith a preferential right as against 
the plaintiff, has lost his right by reason 
of his joining a stranger with himself in 
the purchase. The sale-deed dated the 
21st September, 1925, which forms the sub- 
ject of pre-emption, does not contain any 
specification regarding the price paid by 
each of the two vendees or as regards 
their respective shares in the property 
purchased. The law applicable to such 
cases has been laid down in two Bench 
cages decided by the late Court of the 
Judicial Commissioner, namely, Wajid Khan 
v. Ratan (1) and Aulad Husain v. Zainab- 
un-nissa (2). The principle laid down in 
these cases was thatif the share of the 
vendees is specified in the sale-deed then 
the pre-emptor could get a decree only 
against such of the  vendees as were 
strangers; but if the sale-deed does not 
contain any specification of the shares 
acquired by each of the vendees then the 
vendee who isa cosharer loses his pre- 
ferential right and the whole property is 
liable to pre-emption. ' The argument which 
has found favour with the lower Appellate 
Court is that under s. 45 of the Transfer 
of Property Act it must be presumed that 
each of the two vendees had an equal 
interest in the property. We regret we 
are unable to accept the soundhess of this 
argument. 

The presumption Yeferred to ins, 45 arises 
only in the absence of evidence ofany contract 
to the contrary and in the absence of evi- 
dence regarding the share contributed by 
each of the vendees in the purchase price, A 
pre-emptor cannot be expected to know the 
contract existing amongst the co-vendees, 
He cannot be required to raise any such 
-presumption which can arise only when the 
.matter has been inquired intoin a Court 
of Law, The pre-emptor when he institutes a 
suit for pre-emption can proceed only upon 
terms of the sale-deed. Ifthe sale deed has 
been executed in favour of two persons, one 
.of whom is & co-sharer and the othera 
stranger and there is no specification of 
the interests of each of the vendees then 
the sale-deed as it stands collectively in 
favour of the joint vendees is a transaction 


1) 70, 0.22. 
t) 10 Ô. 0. 325. 
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in respect of which the pre-emptor has a 
right of preemption, forthe Oudh Laws 
Act affords no  proteotion to such joint 
vendees, Ifthe pre-emptor actingon the faith 
of the terms of the sale-deed as they stand 
institutes a suit his rights cannot be defeat- 
ed by any evidence subsequently led at the 
trial of the suit toprove the contract subsist- 
ing between the vendees inter se regarding 
their interests in the property or in the ab- 
sence of evidence to that effect by any pre- 
sumption which mightthen arise. We might 
also point out that the view of law taken in 
Wajid Khan v. Ratan (1) and Aulad Husain 
v.Zainab-un nissa (2) has inspite of tha 
provisions of s.45 of the Transfer of Pro- 
perty Act of which the learned Judges who 
decided those cases could not be ignorant, 
held sway in this Province for about the last 
25 years and even if we had any doubt about 
its correctness we should have been most 
reluctant to interfere with it on the 
principle of stare decisis, But, ag a matter 
of fact, we are in entire agreement with the 
decisions referred to and consider the 
principle enunciated therein to be perfectly 
sound. We hold, therefore, that the defend- 
ant No. 1 having associated a stranger with 
himself in the purchase and there being 
no specification of their respective shares 
in the sale-deed has forfeited his right 
as a co-sharer. He is in the same posi- 
tion as his co-vendee. The plaintiff is, 
therefore, entitled to enforce his right of 
pre-emption in respect of the entire pro- 
perty, against both the defendants Nos. 1 
and 2, 

The next point argued was regarding 
the amount on payment of which the 
plaintiff is entitled to get a decree for 

re-emption, We agree with the learned 

istrict Judge that there is absolutely no 
evidence to show that the price had not 
been fixed in good faith. In the absence 
of such evidence the plaintiff can get a 
decree only on payment of the price en- 
tered in thesale-deed. There is another 
difficulty in the way of the plaintiff in 
this matter, namely, that there is no 
evidence worth the name about the market- 
value of the property. Even if we were to 
assume that the price had not been fixed 
in good faith, the plaintiff, in the ab- 
sence of any evidence about the market- 
value, must pay the price entered in the 
sale-deed As pointed out in the case 
of Hubdar Singh v. Nankoo(3) the burdeg 

(3) 60. 0. 337. 


1111 0.1028 GATÄNJIPOMAJI MARWADI v. WINGAPPA MARBASAPPA ABÌESHWAR, 


of proof of the market-value lies in the 
firat instance upon the plaintiffs. If they 
fail to discharge it and the defendants 
produce no evidence upon which the 
Oourt can ascertain the true market-value 
the plaintiffs can only obtain a decree 
for pre emption upon payment of the sum, 
if any, admitted by the defendants to 
be the market-value or failing that the 
sum mentioned in the deed. But they 
cannot in any case be compelled to pay 
more than the latter sum. In this case 
there is no admission about the market- 
value so the plaintiff can get & decree 
only on payment of the price entered in 
the deed. 

We, therefore, allow the appeal, modify 
the decree of the lower Appellate Court 
and grant the plaintiff a decree for pos- 
session of the entire property by right 
of pre-emption on payment of Rs. 1,500 
within two months from to-day. If the 
amount is not paid into Oourt within 
the time fixed the decree shall become 
void and the plaintiff shall lose his right 
of pre-emption over the property to which 
the decree relates. The plaintiff shall 
get his costs from the defendants Nos. 
land 2in all the three Courts, if he pays 
into Oourt the sum of Rs. 1,500 as ordered 
by the Court. It he fails to pay the amount 
as ordered and the decree consequently be- 
comes void then he shallhave to pay the 
costs of the defendants Nos. 1 and 2 in all 
the three Courts, 


a, H. Appeal allowed, 


——— — 


BOMBAY HIGH COURT. 
Orvin APPLiostion No 339 oF 1.27. 
February 10, 1922. 

Present :—Mr. Justice Fawcett and 
Mr. Justice Patkar 
GYANAJI POMAJIMARWADI— 
APPLiOANT 


versus 
NINGAPPA MARBASAPPA 
ARLESHWAR-—OPPoNzNT. 

Civil Procedure Code (Act V of 1908), 0. XLVII,T. 1 
—Review—Ground for review—Remarks in judgment 
—Subsequent legislation altering the law—‘New and 
important matter’—‘Sufficient reason’ 

The High Court passed a judgment in a case 
holding that the document sued upon required 
registration in view of the Privy Oouncil decision 
in Dayal Singh v. Indar Singh (1). The possibility of a 
change of law by the intervention of the Legislature 
was contemplated by the Court and a decision on 
the various points argued was also given to avoid 
a further re-hearing on those points in case the 
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law was changed. Tha law was altered by tha T epige 
lature and the unsuccessful party pooled for review 
o eld, 1T that th ks in th 
eld, (1) that the remarks in the judgment 

the possibility of future legislation inde not ia 
way make the decree contingent on the future le 
lation and did not afforda sufficient 
opening the decree; [p 635, col. 17 

(2) that the subsequent legislation was not new and 
important matter of the kind contemplated by O 
XLVII, r. 1, Oivil Procedure Code: [ibid.] i 

Waghela Raisangjiv, Sheikh Masludin (4) and Kota- 
ghiri Venkata Subbamma Rao v. Vellanki Venkata- 
rama Rao (5), referred to 

(3) that there was no ‘other sufficient 
review within the meaning of O, XLVII, 
Code, [p. 435, col. 2] 

Chhajju Ram v. Neki (0), referred to, 

Tt is a general principle that when oncea decree 
has been passed, the decree-holder has a valuable 
right, which should not be interfered with except 
where there are distinct and proper grounds for 


doing so, [ibid.] 
Application for review of 
dated the 2nd September, 1926, 
101 Ind. Ces. 155. 
Mr. H.C. Coyajee (with him Mr. G. P, 
Murdeshwar), for the Applicant. 
Mr. G. N. Thakor (with him Mr, S, B 
Jathar), for the Opponent ' 
JUDGMENT. 


Fawcett, J.—This application arises 
out of the judgment of this Court passed 
on September ?, 1926. In that judgment 
it was held that the document sued upon 
required registration in view of the Privy 
Council decision in Dayal Singh v. Indar 
Singh (1) That decision was contrary to 
the general view of tbe law that had been 
previously held in Indis, and at the time 
of the hearing of hg appeal, there was a 
possibility that the Legislature might in. 
tervene and passan Act validating doeu- 
menta that had not been registered on 
account ofthe previous view of the law 
That possibility war referred to, inmy fudg- 
ment, but I remarked that it could not 
affect the decision of the present case, and 
accordingly heldthat the objection was a 
good one, sufficient to require the plaintiff's 
suit to be dismissed as it had been in the 
trial. Court. On the other hand, I said 
[Ningappa Marbasappa v. Gyanaji Pomaji 


gis- 
cause for re- 


reason’ for 
r.1 of the 


judgment, 
reported ag 


‘In view of the possibility I have ; 
mentioned, I think it is right that d 


(1) 98 Ind. Oas 508: 28 Bom. O R. 1878 A LR 
1926 P, O. 94; 24 A. L. J. 807; (1926) M. W, N. 002: 4 
O. W. N. 634; 24 L. W. 396; d4 O, L. J. 97:7 b, T, rp 
661: SL M. I. J. 788: 31 0. W. N. 195; 53 1. A, 914: 
?8 P. L. R. 10 (P. C). , Hed 

(2) 101 Ind. Oas. 155,29 Bom. L, R, 269 at P- 272; 
A. I R. 1927 Bom. 157; 51 B. 231, 
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Bhould give our decision on the various 
points that have been argued before us, 
80 that (supposing there is any legislation 
of the kind I have referred to, permitting 
the plaintiff to have his case considered on 
the merits, apart from this objection of 
registration) it should not be necessary to 
have a further re-hearing on these points,” 

They were, therefore, gone into and an 
indication was given as to what our further 

roceedings or decision would be, suppos- 
ng the objection about registration bad 
not succeeded. The decree, however, that 
was actually passed, in view of the objection 
about registration, was one setting aside 
the decree of the lower Appellate Court 
and restoring the decree of the trial Court 
dismissing the plaintiff's suit, Each party 
was orderedgto bear his own costs of the 
appeal to the District Judge and the appeal 
to this Court; and under the confirmation of 
the order of the trial Court, the plaintiff 
had to bear the costs of the defendant in 
the suit, 

Subsequently, Act No. II of 1997 was 
passed, and s. 2 of this Act added the 
following explanation in sub-s. (2) of 
8. 17 of the Indian Registration Act, 1908, 
namely :— 

"Ezplanation,—A document purporting 
or operating to effect a contract for the sale 
of immoveable property shall not be deemed 
to require or even to have required regis- 
tration by reason only of the fact that 
Buch document contains a recital of the 
payment of any earnest money or of the 
whole or any part of the purchase money." 

In view of this-legislation, and the 
remarks that have been made in the 
judgment that I have mentioned, this 
Court in March 1927 directed that the case 
should be put on our Board for further 
consideration. Oa March 22, 1927, the 
record of the case was called for; and 
on April 5, 1927, we directed that on 
an application for review being presented 
by the respondent in the appeal, a rule 
should at once issue to the appellant and 
the case then be set down for argument. 
In view of the suggestionthere made that 
an application for review should be made, 
one was submitted by the respondent in 
the appeal to this Court, who is tha 
plaintiff in the suit, in which we were 
asked to review the judgment of Bep- 
tember 2, 1926, and re-hear the appeal 
on the merits on the ground that Act 
ll of 1927 made it clear that the 
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agreamont in Suit never required registr&e 
tion. The petitioner further prayed that 
the delay in making the application should 
be excused in view of the fact that the 
new legislation was passed only recently 
and also in view of the circumstances 
mentioned in the petition. 

The questions that arisehave been very 
fully and ably discussed before us. Mr. 
Ooyajee for the petitioner mainly rests 
his case upon the contention that by 
its judgment of September 2, 1926, 
this Oourt did not finally pass a judg- 
ment in favour of the appellant, but 
made a reservation as to subsequent legisla- 
tion, so that the legislation that was 
eventually passed is sufficient authority 
for this Oourt’s altering its decree, so 
far as it is based on the view that 
the document required registration, 
whereas the Act says that it should never 
have been deemed to require regis- 
tration. On the other hand, Mr. Thakor 
has strenuously opposed this view, and he 
has referred to the observations made in my 
judgment in Rajaram Tukaram v. Central 
Bank of India Ltd. (3) as to subsequent 
legislation not affecting decided cases, so 
as to permit of their being re-opened. Mr, 
Ooyanee does not contest the proposition 
there laid down but says that this is a case 
where, in fact, the case was not concluded 
by the judgment of this Court, and under 
the reseryation already mentioned, this 
Oourt can allow the case to be re opened, 
I donot, however, think, after considering 
the argumentis, that we would be justified 
in accepting that view. The judgment was 
a definite one, given upon the view of the 
law that had been taken by the Privy 
Oouncil; and in making the remarks about 
the possibility of legislation, which occur- 
red in my judgment, I had in mind not 
only an enactment which would restore the 
previous view of the law, but would also 
contain some provision permitting a liti- 
gant, against whom a decision had been 
passed in consequence of the Privy Oouncil 
decision, to make an application to have 
a case re-opened, such as was allowed 
in sub-s. (2) of s. 31 of the Indian 
Limitation Act, 1008, and in s. 65 of 
the Indian Limitation (Amendment) Act, 
1912 ‘Bom. XIIL of 1912), in regard to 
questions of limitation under the Dekkhan 
Agriculturists’ Relief Act, 1879. If some 


(3, 98 Ind. Oas 341; 38 Bom. L. R.879at pp. 892, 
894; A. I. R. 1926 Bom. 481. 
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buch provision had been made, and the 
necessary application had been made in 

ue time, then the case would have been 
one where we could have gone into the 
merits as we did in order to anticipate such 
à position; but, I cannot hold that we in 
our judgment made our decree in any way 
contingent upon subsequent legislation, so 
that merely because of the Act of 1927 we 
should alter the decree, I agree with Mr. 
Thakor that, if we did that, we would be 
Assuming jurisdiction of a kind not con- 
templated by any of the provisions of the 
Oivil Procedure Oode. Ido not think that 
it isacase which can be properly held to 
fall even under the provisions of s, 151 of 
the Oode, 

The second question is whether an appli- 
cation for review lies on the ground of this 
Bubsequent legislation. The case is one 
where it could possibly be said that the 
subsequent legislation constituted “new and 
important matter" ofthe kind mentioned 
in O, XLVII, r. lof the Civil Procedure 
Oode, and that view would have some sup- 
port from the decision in Waghela Raisang- 
ji v. Shaik Masludin (4). That, however, 
was a peculiar case in which the decree 
which was reviewed depended on another 
decree between the same partics and raising 


the same questions, which was subsequent- ' 


ly reversed by the Privy Council; and even 
Apart from that consideration, I do not 
think that we could possibly hold that the 
gaso is one of new and important matter 
being discovered, because in Kotaghiri 
Venkata Subbamma Roo v. Vellanki Ven- 
katarama Rao (5) their Lordships most un- 
equivocally laid it down that the rule does 
not authorize the review of a decree which 
was right when it was made, on the ground 
of the happening of some subsequent event, 
The only real question is whether the case 
is one where there can be held to be "any 
other sufficient reason” within the mean- 
ing of that rule. The Privy Council has 
held that such reasons should, at any rate, 
be of a kind analogous to the grounds for 
review that are specified in the rule: sea 
Chhajju Ram v. Neki (6). In that caso it 


(4) 13 B. 330; 13 Ind. Jur. 391; 7 Ind. Deo. (x. 8.) 219. 
5) 24M. lat p. 10; 2 Bom. L.R 771, 97 I. A. 197; 
40. W.N. 725; 10 M. L, J. 221; 7 Sar. P. O. J. 678 


. 0). 

(8) 72 Ind, Oas, 566; 49 I. A. 141; 24 Bom. L.R. 
1238; 30 M. L T. 395. 98 O. W. N.697; 4L P. L. R. 
1928.3 P, L. T. 435; A. L R., 1922 P. 0.112, 16 L. W. 
37; 7 P W. R. 1939; 3 Lah. 197; 43 M. L. J. 332; 4 U. 
P. L, R. (P. O.) 98; 36 O. L, J. 459 (P. C.). 
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was held that a Court hearing an applloatiot, 
for areview of decree made on appeal hag 
no power to order 8 review upon the 
ground that the decision was wrong on tha 
merits. In view of that decision, it seams 
to me that we cannot properly hold that 
there is justification for a review in thig 
particular case, and we should adhere to 
the general principle that decided cases are 
not to be re opened, 

There is moreover the objection that un- 
der Art. 173 of the Indian Limitation Act, 
the review application was made beyond 
the prescribed period oflimitation, and it 
would be necessary for us, if we accepted 
the application, to excuse the delay under 
8 5of the Indian Limitation Act. The ap- 
plication could have been made, at any rate 
early in March 1927 when it was known 
that Act IL of 1927 was passed, and there 
was a delay of about two months before 
it was actually made. In fact, the Court 
first moved in the matter and not the appli- 
cant. In these circumstances, I think that 
it would be difficult for us to say that there 
are sufficient grounds for excusing the de- 
lay,especially in view of the general prin- 
ciple that when once a decree has been pass- 
ed, the decree-holder has a valuable right, 
which should not be interfered with except 
where there are distinct and  preper 
grounds for doing 80. 

I would, therefore, dismiss the appli- 
cation with costs. 

Patkar, J.—I agree. 


ANA, Anplication rejected, 
LAHORE HIGH COURT. 


First Orvis. APPBAL No. 2437 oF 1923, 
March 30, 1928. . 
Present :—Mr. Justice Zafar Ali and 
Mr. Justice Jai Lal. 
Musammat KISHEN DEVI—PrLAINTIFY 
—APPRLLANT 
Versus 
BANWARI LAL AND OTHERS, MINORS, 
THROUGH Musammat RUKMAN 
AND OTHERS— DEFBNDANTS— 
RESPONDENTS. 

Limitation Act (IX of 1908), Sch. I, Arts. 62, 89— 
Suit by one co-sharer against others for share of 
rent realised—Limitation—Presumption of agency. 

The ordinary presumption is that one co-sharer 
realises the income of the joint property as an agent 
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ouharera. Therefore, m sult bya coe 
E AA du de co-sharer for his Mita ct the 
vent weni laad by the latter is governed for purposes of 
Mmitation by Art. ox D MN 62 of Sch. I of tha 

i . 637, coL 1. 
BOTE UE Te v. Died eit Ali Khan (1), Merla 
Venkanna v. Merla Agasthiah (2) and Yerukola v, 
3), re on, 

iere jin v. Doona Tewary (4) Mahomed 
Wahib v. Mahomed Ameer (5) and. Bhagwan Das v. 
Sukhdeo Korie (6), distinguished. 

First appealfrom decree of the Sub- 
ordinate Judge. First Olass, Ludhiana, 
dated the 29th March, 1923. 

Messrs. Shiv Charan Das and Jagan Nath, 
for the Appellant. | 

Messrs. Hargopal and Nawal Kishore, 

he Respondents. 
col ca JUDGMENT. 

Jai Lal, J.—The pedigree of the parties 
will be found at page 76 of the printed paper 
book. Musammat Kishen Devi widow of 
Guari Shankar instituted a suit against the 
defendants someof whom are the sons and 
grandsons of an uncle of Gauri Shankar 
and the others are grandsons of his 
father's brother. Gauri Shankar and the 
remaining defendants were once members 
of a joint family and as such carried on 
joint business and acquired immoveable 
property in various places. They separat- 
ed long ago but the business and the im- 
moveable property remained joint. As the 
properties were situated in several places 
such of the joint owners as were either re- 
siding in such places or were actually there 
at the time used to realise the rents thereof 
which were finally divided between the 
parties according to their shares. 

Gauri Shankar died on the lst of Febru- 
ary, 1808, and since then the properties 
have remained joint between his widow, 
Musammat Kishen Devi and the defend- 
ants. Itappears, however, that the defend- 
anta, taking advantage of the widowhood 
of Musammat Kishen Devi, have, since the 
death of her husband, been placing all 
sorts of obstructions in her way to prevent 
her from realising her share ofthe rents 
and have also been raising objections to 
paying her share of the income. Consequ- 
ently the suit out of which this appeal has 
arisen was instituted by Musammat Kishen 
Devi against the defendants on the 13th of 
January, 1920, for partition of the joint 
immoveable property and for the recovery 
of her share of the rents realised by the 
defendants together with interest thereon. 

It hag been found that Musammat Kishen 
Devi& share in the immoveable property 
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is 4th and. thero is no contest on thig 
point before us, The trial Court bas de- 
creed her suit so far as the prayer for the 
partition of the joint immoveable property 
is concerned but has dismissed herclaim 
with regard to hershare of rent and inter- 
est thereon on the ground that Art 62 of 
the First Schedule to the Indian Limitation 
Act governed this part of her claim and 
that she was, therefore, not entitled to re- 
cover more than three years’ rent actually 
realised by the defendants immediately 
before the institution of the suit, and fur- 
ther that it had not been proved that any 
rent had been actually realised by the de- 
fendants within three years of the institu- 
tion of the suit. Musammat Kishen Devi 
has presented this appeal against this 
part of the decree of the Subordinate 
Judge. 
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It seems to me that the view of the trial 
Court, that the Article applicable was 62, ig 
erroneous, the Article which governs the 
case being Art. 89. It has been found that 
after the death of Gauri Shankar Musam- 
mat Kishen Devi succeeded to his interest 
in the joint property, and she has been 
awarded a decree for partition thereof 
which decree is not attacked before us. 
She must, therefore, be deemed to have 
become a jointownerin the property with 
the defendants who by virtue of an arrange- 
ment which existedin the lifetime of Gauri 
Shankar have been realising the rent of the 
joint property for division among all the 
co-sharers. Presumably, therefore, in the 
lifetime of Gauri Shankar the relationship 
between the co-sharers who actually realis- 
ed the rentand the other co-sharers was that 
of an agent and principal. Iam not prepar- 
ed tohold that such relationship ceased 
to exist merely because after the death of 
Gauri Shankar obstructions were placed by 
the other co-sharerg in the way of Musam- 
mat Kishen Davi. In her plaint she has 
stated that up to a certain stage she actual- 
ly realised her share of the rents, but that 
later the defendants began to raise objec- 
tions. At the trial the defendants did not 
deny her title to &J/4th share in the joint pro- 
perty but they etated that she was wasting 
the same. In the absence of clear proof to 
the contrary that the relationship of agency 
had terminated it must be assumed that 
it continued There is nosuch evidence in 
this case and I hold, therefore, that the 
defendants realised the income of the joint 
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property as agents of the plaintiff and are, 
therefore, accountable to her as such. 

On behalf of the plaintiff ‘reliance was 
placed on Asghar Ali Khan v. Khurshed 
Ali Khan (1), Merla Venkanna v. Merla 
Agasthiah (5) and Yerukola v. Yerukola (3). 
All these cases support the appellant's con- 
tention that Art. 89 applies to the present 
case. Inthe Madras case it was held that 
agency in such cases need not be express but 
may be implied and that the ordinary pre- 
sumption should be that one co sharer rea- 
lises the income of the joint property as 
an agent of the other co sharers. Follow- 
ing the above authorities I hold that Art. 
89 was applicable to the present case and 
the plaintiff's suit was, therefore, not barred 
by time, .On behalf ef the respondents 
reliance was placed on Banoo Tewar v. 
Doona Tewary (4), Mahomed Wahib v. 
Mahomed Ameer (5) and Bhagwan Das v. 
Sukhdeo Korie (6). Allthese cases are dis- 
tinguishable, because there a former co- 
sharer had realised the income of the 
previously joint property after partition 
or a previously joiat debt after division 
between the co-obligees when he had ceased 
to be their agent by virtue of the parti- 
tion or division, 

The question does not really arise in 
view of my finding on the point of limita- 
tion, buteven if the suit was barred except 
with regard to the rents realised within 
three years of the institution of the suit, 
the Court should have passed a prelimi- 
nary decree for accounts and should not 
have dismissed it at the present stage. 
There can be no manner of doubt that the 
rent ofthe joint property was actually rea- 
lised by the defendants. What was the 
actual amountso realised by them was a 
matter which was specially within their 
knowledge and they should have been 
directed to render proper accounts after 
the preliminary decree had been passed. 

At this stage I might dispose of a pre- 
liminary objection that was taken by the 
respondents that Harbans Lal, respondent, 
- one ofthe defendants in the suit, having 


J (1) 34 A 27; 281. A, 227; 3 Bom, L. R, 576; 8 Sar. P, 
. J. 148 (P. O.). 

(2) 270, W.N.725; 32M, L. T. 86; A, T. R. 1923 
p. Q. 31(P. O)). : 

à 71 Ind. Cas. 177; 45 M, 648; (1922) M, W, N, 218; 
30 M. L. T. 279; 42 M. L, J. 507; 15 L. W. 595; A, LR, 
1922 Mad. 150 (P. O.). 
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died on the 14th of June, 1925, during the 
pendency of this appeal and an application 
to bring on the record his legal representa- 
tives having been made on the 15th of 
December, 1025, when it was barred by 
time, the appeal has abated. No good 
ground has been shown why such an appli- 
cation was not made within the time allow- 
ed bylaw. In view of the relationship of 
the parties Iam not prepared to believe 
that the appellant did net know ofthe death 
of Harbans Lal. I consider, therefore, that; 
the appeal has abated as against the re- 
presentatives of Harbans Lal, The respond- 
ents’ Counsel then contended that the 
entire appeal had abated, With this I am 
unable to agree. The liability of the de- 
fendants is not joint. Each is accountable 
for what he has actually realised. There- 
fore, the absence of Harbans Lal or his 
legal representatives from the record does 
not prevent the Court from deciding what 
amount of rent of the joint property wag 
actually realised by the surviving respond- 
ents each of whom will be liable to the 
plaintiff for her 1/4th share of the amount 
realised by. him subject to any adjustment 
of account between him and the appellant. 
The result is that I would accept this ap- 
peal, set aside the decree of the Subordi- 
nate Judge dismissing the suit with regard 
to her prayer for her l/4th share of the 
income realised by the defendants and in- 
terest thereon and would pass a prelimi- 
nary decree in her favour against the re- 
spondents declaring that she is entitled te 
a 1/4th share, subject in such deductions as 
the defendants may legitimately be entitl- 
ed to claim, in the income of the joint pro- 
perty actually realised by each respond- 
ent respectively. The case will be remand- 
ed to the trial Court with directions to 
frame a preliminary decree and to proceed 
with the case in accordance with law, 
Court-fee on the memorandum of appeal 
paid in this Court shall be refunded to the 
en and the other costs will abide the 
ult.. 


Zafar All, J.—I agree, 
R, Ly Appeal allowed, 
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PATNA HIGH COURT. 
MISOBLLANROUS J uproraL Oase No. 47 
oF 1926. 
March 14, 1928. 

Present:—Sir Dawson Miller, KT, 
Ohief Justice, and Mr. Justice Ross. 
MAHARAJADHIRAJ or DARBHANGA 
—APPBLLANT 
versus 
Tas COMMISSIONER or INCOME 
TAX, BIHAR ax» ORISSA— RESPONDENT. 

Income Taz Act (XI of 1982), 8.2 (1) (a), (O— 
Agricultural income—Dwelling attached to agricul- 
tural land—Exemption from — iaz—Tests—Com- 
modious buildings, whether exempted—Mutation fees 
and landlord's fees on transfer, whether agricultural 
income 

Under s. (2), sub-s. (1) (c) of the Income Tax Act 
once it is shown that by reason of the assessee’s 
connection with his agricultural land he requires a 
dwelling house in the vicinity of the land,it is not 
open tothe Income Tax Authorities or the Court to 
enquire whether the dwelling house is more commo- 
dious than other persons in the same position would 
consider sufficient for their actual needs, a matter 
about which opinion might widely differ. [p. 639, col. 


2, 

dM utaticn fees, that is, fees paid by the transferee 
of a non-transferable occupancy holding and fees 
mid by the transferee of atenure, known as land- 
ord's fees unders. 12 ofthe Bengal Tenancy Act, 
are exempt from income tax as they are included in 
the definition of agricultural income ins.2 of the 
Income Tax Act. [p 640, col. 1] 

Meher Bano Khanum v. Seoretary of State for 
India (2), followed. 

Reference made by an Order of the 
Commissioner of Income Tax, Bihar and 
Orissa, dated the 30th June, 1925, and 26th 
January, 1926, 

Sir Sultan Ahmad, Messrs. L. P. E. Pugh, 
K. P. Jayaewaland Aniruddhaji Barman, 
for the Appellant. * 

Mr, A B. Mukerji, Government Pleader, 


for the Respondent. 
JUDGMENT, 


Miller, © J.—Two questions arise for 
determination in this case which comes 
before us upon 8 case stated by the Oom- 
missioner of Income Tax under s, 66, sub- 
T (3) of the Indian Income Tax Act, 
1922, ; 

‘The first point, in the order in” which 
they are dealt with in the case stated by 
the Commissioner, is whether the annual 
value of a gueat-house standing in the 
compound of the assessee at Darbhanga 
is exempt from income-tax under the pro- 
yisions of the Act on the ground that it is 
agricultural income within the meaning of 
5.2, sub s, (1), cl. (c) of the Act, If it 
falls within that section then it is ez- 
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empt under s, 4, sub-s. (3), ol. (wii) 
as being agricultural income. Under 
s. 2, sub-s. (1) (c) agricultural income 
for the purposes} of the Act includes 
any income derived from any building 
owned and occupied by the Receiver of the 
rent or revenue of any such land (that is, 
agricultural land) provided that the build- 
ing ison or in the immediate vicinity of 
the land and isa building which the re- 
ceiver of rent or revenue by reason of 
his connection with the land requires as 
a dwelling-house or as a store-house or 
other out-building. The Commissioner has 
found the facts relating to the house in 
question from which it appears that the 
house stands in the same compound as the 

rincipal dwelling-house or palace of the 

aharajadhiraj of Darbhanga at Dar- 
bhanga. It is used principally for accommo- 
dating European guests when they visit 
him. This, I apprehend, would include 
not only such guests as might arrive on 
social occasions but all such as had reason 
to visit the Mabarajadhiraja officially or on 
business connected with his estate which 
is of vast dimensions. The Commissioner 
has taken the view that under a. 2, sub-8. 
(1) (e) of the Act such a house can 
only be exempt if, and in so far as, it does 
not exceed the necessary requirements of 
the assesses having regard to the position 
which he holds by reason of being a zemin- 
dar deriving his income fromland. The 
view he has expressed is that if in fact he 
has other sourees of income, then this is a 
matter to be taken into consideration, for 
income derived from such sources may 
make him a person of some importance and 
social position and, therefore, hemay require 
a larger house than would be the case were 
he merely a zemindar. He has then con- 
sidered whether it is necessary for him to 
have a guest-house at all by reason of the 
fact that he is the zemindar of the Dare 
bhanga Raj, and as I understand the findings 
the conclusion he comes to on that part of 
the case is that he does not require this 
guest-house asa zemindar but merely be- 
cause he is a person of great wealth and 
social position. It is perhaps not irrelevant 
to observe that the wealth and social posi- 
tion of the asseesee arise from the fact that 
he isthe proprietor of the Darbhanga Raj, 
the largest zemindari in this Province and 
perhaps one of the largest in India. The 
way ihe Commissioner puts the case ig 
thigies , 
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“Now the assessee in this case does not 
derive his income exclusively from agricul- 
ture and indeed he has been exempted in 
. Iespeot of the valuation of a portion of his 
Caleutta house on the ground that that 
house is partly required by him for busi- 
ness purposes. The case of the depart- 
ment then is that if this building called 
Chatra Bhawan is required by him, it is 
not required by him in his capacity as a 
gemindar or by reason of his connection 
with agriculture but really by virtue of the 
position which he holds as a person of great 
wealth and social position. It is submitted 
that the assessee has a considerable busi- 
ness in stocks and shares and this busi- 
ness 18 carried on by him largely from Dar- 
bhanga." 

From that it may be assumed, I think, 
that the finding of the Income Tax Com- 
missioner was that the house was not re- 
quired as adwelling-house by the assessee 
within the meaning of s. 2, subs. (1) (e), 
ofthe Act, because his income was not 
derived exclusively from zemindari but also 
from other sources, In fact it appears from 
his statement of the case that the Commis- 
sioner would consider in each individual 
instance whether a dwelling-house owned 
and occupied by aland owner was in fact 
larger or more commodious than might be 
considered necessary for his requirements as 
8 land-owner, andif he should consider that 
it was, then he would assess a certain por- 
tion of the annual value of his house to 
income-tax. That proportion would depend, 
according to the view taken by the Commis- 
sioner, upon the relation between the asses- 
see's income derived from his estate 
and that derived from other sources, and 
would necessarily vary from time to time as 
his savings increased or diminished. It is 
not disputed that the building is owned 
and occupied by the assesses and as I under- 
stand the findings of the Commissioner it 
is conceded that the Maharajadhiraja of 
Darbhanga as the zemindar of a large Raj 
does require a dwelling-house in that 
locality by reason of his connection with 
Jand ; and further it is not disputed, as I 
understand it, that the building is on, or in 
the immediate vicinity of, the land forming 
the Darbhanga Raj. It is also a matter of 
common knowledge that amongst persons 
of the religion to which the Maharajadhiraja 
belongs it is not convenient to accommo- 

ate his guests within his own dwelling- 

ouse, and, theretore, fer this purpose therg 
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is a separate house set apart near his princi- 
pal dwelling-house for their accommodation 
and in this respect I consider that the mat- 
ter must be approached from the point of 
view that it makes no difference whether 
the guest-house is really part of the main 
dwelling-house itself or is structurally un- 
connected with it. It is by no means un- 
usual in this country, especially in the case 
of large and even moderately large houses, 
to find a guest-house attached thereto. 

The question which we have to decide ia 
not, in my opinion, purely one of fact. It 
has been argued on behalf of the Commis- 
sioner that this really is a question of fact 
of which he is the sole judge, but in dealing 
with the matter itseems to me that he has 
not properly construed the section, and has 
applied a test to this ease which is not the 
proper test to be applied. If the Commis- 
sioner's view is to be accepted then he 
would be equally entitled to consider in 
each case whether a particular house owned 
by agemindar, for which exemption from 
tax was claimed, was larger than was actual- 
ly sufficient to supply his needs having 
regard to the fact that he wasa gemindar, 
It would be for the Commissioner to say 
whether he was entitled to this or that 
extra room, whether he was entitled to have 
stables, fer example, to accommodate ao 
many horses, and in each case if the ques- 
tion is to be regarded merely as one of fact 
the Commissioner would be the sole Judge 
whether the house was or was not sufficient 
for the minimum requirements ofthe ag- 
sessee. That to my mind is not the intens 
tion of the Act. I have referred to the 
terms of the section, and,in my opinion, the 
proper construction is this. Once itis shown 
that by reason of the assessee’s connection 
with the and he requires a dwelling-house 
in that vicinity then we are not concerned 
to enquire whether the dwelling-house ig 
more commodious than other persons in 
the same position would consider sufficient 
for their actual needs, a matter about which 
opinion’ might widely differ. The intention 
ot the Act seems to me to have been that if 
by reason of his connection with the land 
the assessee does require a dwelling-house 
and it isadmitted in this case, at all eventa 
no argument has been adduced to the con« 
trary, that he does require a dwelling-house 
in Darbhanga, then the section is complied 
with in sgo far as the question of his require. 
ments is concerned, and it is not opeh to tha 
Commissioner to consider whether the partis 
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cular class of house is more or less than the 
actual requirements of a zemindar in his 
position according to some standard which 
may vary from time to time in the opinion 
of different Income-Tax Oommissioners. 
For these reasons I think that upon the 
facts found it must be held that a dwelling- 
house being required in this place, and the 
house in question being regarded as part 
and parcel of such a dwelling-house, and it 
being also admitted that the dwelling- house 
is requried by reason of the connection of the 
aasesgee with the land, then the provisions 
of the section are complied with and the 
agsessee, in my opinion, is exempt from 
ax. 
: The next pointis one whioh has recently 
been the subject ofa decision of a Full 
Bench of the Calcutta High Oourt, stated 
shortly the point is whether what is called 
mutation fees, that is to 88y, fees paid by 
the traneferee of a non-transferable occu- 
pancy holding and fees paid by the trans- 
feree of a tenure, known as landlord's fees, 
under s. 12 of the Bengal Tenancy Act, are 
exempt as being included in the definition 
of agricultural income 1n 8. 2 of the Act. 
The definition there contained includes 
amongst agricultural income any rent or 
revenue derived from land which is used 
for agricultural purposes and is either as- 
pessed to land revenue in British India or 
subject to & local rate assessed and collected 
by officers of Government as such. It is not 
disputed here that the land in question 
comes within the description mentioned in 
that section, The.contention is, however, 
that the fees derived from the'sources whioh 
I have mentioned will not come “ander the 
description of rent or revenue derived from 
land. The contention on behalf of the 
Orown is that, atall events in the case of 
fees paid by the transferees of & non-trans- 
ferable occupancy holding, these are not in 
any sense of the word rent or revenue de- 
rived from land; they do not arise out of 
the creation of a new tenure in which case 
sometimes a premium or salami is paid in 
advance which may be taken to representa 
consolidated sum of rent in addition to the 
annual rent payable, but it is said that the 
money is something in fhe nature of dam- 
ages for a breach of contract or, as stated 
in the judgment of Mookerjee, J., in Birend- 
va Kishore Manikya v. Secretary of State 
for India (1), money paid in order to secure 
(D 0l fad, Cae, 112; 48 0, 700; 25.0, W, N, 80; 33 
B. L, J, 638, 
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peace and, therefore, not to ‘be regarded 
as revenue derived from land. The case, 
to which I have just referred was. the 
subject of consideration in the later case of 
Meher Bano Khanwm v. Secretary of State 
for India (2) In thatcase the decision of 
Mookerjee, J , in the earlier case was over- 
ruled and it was held that salami or nagar 
paid by a tenant to a landlord for his recog- 
nition as a tenant of a non-transferable 
holding is rent or revenue within the mean- 
ing of 8.2 (1) (a)ofthe Indian Income Tax 
Act and is, therefore, exempt from taxation, 
The real question I think for determination 
upon this part of the case is whether these 
fees paid by the tenantsare to be regarded 
as income or revenue derived from. land, 
Whether they be someting in the nature of 
damages, although that clearly is not an ap- 
propriate term to use in this connection, or 
whether there is any breach of contract by 
the transferee, or whether they may be re- 
garded as something paid for the purchase 
of peace, seems to me to be altogether beside 
the question. Itmay just as appropriately 
be said that rentitself, when itis in arrears, 
or when there is any dispute about the 
liability to pay it, may be paid to purchase 
peace, and so here it is undoubtedly a fact 
that, just as in the ease of rent, the sum ig 
payable by a tenant to his landlord. solely 
by reason of their relationship as tenant and 
landlord of land, and whether it has the 
effect of purchasing peace or not seems to 
me to be entirely immaterial to the question 
under consideration. It arises by reason 
of the tenant being given the use and occu- 
pation of the land which without ithe could 
not acquire. The term 'revenue'as given 
in the Oxford Dictionary has been set out 
at length in the judgment of the Full Bench 
of the Calcutta High Court to which l have 
just referred. It is unnecessary te repeat 
it, but it seems to me that it clearly in- 
cludes payments of.this nature and accord- 
ing to the ordinary general use ofthe term 
I think also that it mustinclude payments 
by thetenants of land owned by the landlord 
for the transfer to them of holdings or ten- 
ures, and I entirely agree with the conclu- 
sions arrived at by the majority of the Court 
in the case of Meher Bano Khanum v. 
Secretary of State for India (2). That this 
particular class of revenue is derived from 
land I do not think fora moment can serious- 
ly be disputed. These payments are so 

9 89 Ind, Cas, 997; 29 O, W, N, 988; 420. Ld, 
151; A, I. R. 1828 Cal, 020; 53 C, $4 (F. Bd, ' 
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intimately connected with the ownership of 
land and are piyable by the tenants inthe 
same way as rent is payable that to my 
miad it is impossible to come to any other 
conclusion than that they are revenue de- 
rived from land. 

For these reasons I think that upon both 
these points the assessee is entitled to ex- 
emption from tax. 

This opinion may be forwarded to the 
Income-Tax Commissioner for his guid- 
ance. 

We assess the hearing-fee in this case 
including the printing of the paper-book 
which we understand is approximately 
R3 150 at Rs. 300. 

Ross, J.—I agree. 


ALN, A. Order accordingly. 





BOMBAY HIGH COURT. 
Orviu Ravision APPLIOaTION No. 318 
oF 1926. 

February 2, 1928. 

Present :—Mr. Justice Fawcett and 
Mr. Justice Mirza, 

TATYA ROWJI—PLAINTIEF — ÀPPLIOANT, 


versus S 
HATHIBHAI BULAKHIDAS—DxraNDANT 
—OEFPONRNT, 

Arbitration Act UE of 1890), s. 19—Jurisdiction 
of Presidency Small Cause Court, Bombay, to stay 
suits—‘Court’, meaning of —Cwil Procedure Code (Act 
V of 1908), Sch. 1I, para. 18, applicability of. 

The phrase "the Court” mentioned ins 19 of the 
Arbitration Aot is not necessarily the Court as defined 
ins 4 (a) of the Act, but means the Court before which 
the suit or other legal proceeding which it is sought to 
refer to arbitration is instituted. [p. 642, coL 1.] 

In re Babaldas Khemchand (2) and Sita Ram- 
Nerina v. Sushil Ohandra Das & Co. (3) fol- 
lowed. 

Ralli v. Noor Mahomed (1), dissented from. 

Paragraph 18 of the Second Schedule to the Civil 
Procedure Code which has been specially extended 
to the Bombay Small Cause Oourt applies to pro- 
esedings before the Bombay Small Cause Court in 
preference to the provisions of s. 19 of the Arbitration 
‘Act [p 612, col. 2.) 

A Judge of the Small Cause Court has, therefore, 
wer to stay & suit under that paragraph provided 
the conditions rd upon him the power to 
stay are satisfled. [P. 643, col. 1.] 
Mr. 8 E. Bamji, for the Applicant, 


Mr. P. B. Shingne, for the Opponent, 

i JUDGMENT. : 

Fawcett, J.— l'aeapplicauts are plaint- 
jfa in a suit that was filed against the 
ppponenta inthe Small Causes Court of 


al ‘ 


TATYA ROWJI v. HATHIBHAL BULAKM@IDAB, 


641 


Bombay fora sum of Rs, 1,725, being 
the alleged balance due at the foot of 
an account in regard to certain contrac‘s 
for the sale and purchase of groundnut 
seeds, The opponents in their written 
statement, in addition to objecting to the 
plaintiffs’ claim on its merits, took: the 
point that the suit should be stayed, 
and the matters in dispute be referred to 
the arbitration of the Grain Merchants 
Association, as the parties were members 
of that Association, and the contracts in 
dispute contained a provision that they 
were executed according to the Rules of 
the Grain Merchants Association, by which 
each party was bound. Evidence was 
given to support this last contention, 
and the learned Judge decided that ar- 
bitration was compulsory under a certain 
tule passed by the Managing Committee 
of the Association. He, therefore, stayed 
the suit to enable the partiesto comply 
with that rule. The applicants contend 
that this decision is wrong in law and 
ask us to interfere in revision. The Full 
Court, it may be mentioned, decided 
MM it had no jurisdiction to inter- 
ere, 


The first question that has been dis” 
cussed before us is whether, in any case’ 
the Court of Small Causes had jurisdic- 
tion to stay the suit.either.under s. 19 
of the Indian Arbitration Act, or. under 
para. 18 of the Second Schedule of the 
Civil Procedure Code. Mr. Bamji for 
the applicants has cited the decision of 
Davar, J. in Ralli v. Noor Mahomed (1) 
where he held that the word "Court" in s. 
19 of the Indian Arbitration Act meant 
in Bombay this High Court in view of 
the definition of the words "the Oourt" 
in ol. (a) of s. 4 of the Act, and he 
relies upon this as establishing that a 
Judge of the Small Oause Oourt has no 
power to stay the suit that was before 
him. It is, however, to be noted that 
Pratt, J,in In re Babaldas Khemchand 
(2) differed from Davar, J.'s construction 
of the word "Oourt" in 8.19, He pointed 
out that the definition of "the Court" in 
s. 4 (a) is subject toa proviso of repug- 
nancy in the subject or context, and he 
held that the provisions of s, 19, and 
the decisions under the corresponding 
law in England, clearly showed that the 


(1) 31 B. 236; 8 Bom. L, R. 986, 
(2) 57 Ind, Ons, 997, 45 B, 1; 23 Bom, Li E, MA, 
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Court contemplated in this section is 
the Court before which a suit is pending, 
provided that the suit is one to which 
the Act would apply under s. 2, namely, 
that it is a suit which could, whether 
with leave or otherwise, be instituted in 
a Presidency town in respect of its subject- 
matter. In regard to the words in s, 
19 “a submission to which this Act ap- 
plies” he held that those words are in- 
tended to provide for the case of a 
suit filed in an up country Oourt in an 
area to which the Act has not been ap- 
plied, though part of thecause of action 
has arisen in a Presidency town. The 
game point has been considered by the 
Allahabad High Court in Sita Ram-Nath 
mal v. Sushil Chandra Das & Co. (3). 
It was there held that ‘the Court" men- 
tioned in 8. 19 of the Indian Arbitration 
Act is not necessarily the Court as defined 
in 8. 4 (a) of the Act, but means the Court 
before which the suit or other legal pro- 
ceeding which it is sought to refer to ar- 
bitration is instituted. The learned: Judges 
in the judgment say (page 554*) :— 


“Section 18 is a mere repetition of 8. 
4 of the English Arbitration Act, and it 
is in our view idle to contend, looking 
at the language of the section itself, a 
fortiort looking at the long course of 
decisions in the English Courts under 
the correspending section, that the Court 
spoken of in that section is not the 
Court before whom the legal proceedings 
or other attempt to bring a suit are 
in fact instituted, The definition in s. 
4 (a) of the Actonly applies where there 
is nothing repugnant to it in the context. 
The context of s, 18 is repugnant to 
‘the interpretation of the word ‘Oourt’ 
therein being confined to the District 
Court." 

In that case the District Oourt was 
the one referred to because that was a 
case not arising in a Presidency town. We 
ngres with the views of Pratt,J., and of 
the Allahabad High Court as just men- 
tioned, Therefore, if s. 19 of ths Indian 
Arbitration Act is applicable to a suit 
in the Small Cause Court at Bombay, 
in our opinion the dudge before whom 
that suit is pending has jurisdiction to 
stay the suit under tat section. 

But a further point arises. This ig 
(3) 63 Ind. Oas 813; 43 A. 553; 19 A. L, J. 495, 
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whether para 18 ofthe Second Schedule 
of the Civil Procedure Code should not 
be the law applicable to such a suit 
rather than s. ly of the Indian Arbitra- 
tion Act. This para. 18 is one of the 
provisions in the Second Schedule, which 
apply by virtue of s. 89 of the Code. 
Sub-section (1) of that section says :— 

“Save in so far as is otherwise provided 
by the Indian Arbitration Act, 1899, or 
by any other law for the time being in 
force, all references to arbitration whether 
by an order in a suit or otherwise, and 
all proceedings.thereunder, shall be govern- 
ed by the provisions contained in the 
Second Schedule." 


Both this 8. 89 and the Second Schedule 
of the Code, with certain omissions which 
do not touch para. 18, have been prescrib- 
ed as part of the procedure to be fol-. 
lowed by the Bombay Court of Small 
Causes under the Rules that were framed 
by this Court in 1895 under the Presi- 
dency Small Cause Couris Act, 1862, a8 
Subsequently amended. This is under the 
power conferred by s. 9 of the Act just 
mentioned, as amended by Act 1 of 1895, 
and the second proviso to sg. 8 of the 
Civil Preceaure Uode of 1t05 enacts 
that :— 

“All rules heretofore made by any of 
the said High Courts under s. Y of the 
Presidency Smali Cause Courts Act, 1882, 
shall be deemed to have been validly 
made,” 

In view of that enactment the objection 
that has been taken by Mr. Bam)1 that 
this extension of para. 18 to the Small 
Oause Court is opposed to the saving 
of special or local laws in s. 4 of the 
Code, falls,in my opinion, to the ground. 


The question, however, remains, whether 
the words “save in so far as is otherwise 
provided by the Indian Arbitration Act, 
1899," in s. 89 of the Code, operate to 
prevent para. l8 0f the Second schedule 
applying tothe Presidency Small Cause 
Courtin preference to the provisions of 
s.190fthe Indian Arbitration Act. In my 
opinion the answer is in the negative, 
There is in the first place nothing con- 
tained in s. 19 which is in substantial 
opposition to the provisions in pasa. 18 of 
the Second Schedule. There is a minor 
difference as tothe stage when an applica- 
tion to stay the suit may be made, namely, 
that undere, 19it may he made "at poy 
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time after appearance and before filing a 
written statement or taking any other 
Blepsiathe procsedings", whereas under 
para. l3it miy oe made "at the earliest 
possible opportuaity and in all cases wnere 
issues are settled at or bafore each settle- 
ment." Tne principle underlying both 
these phrasss is practically the same, and, 
in my opiaion, this difference is not im- 
portant enough to make the provisions 
of s. 19 inconsistent with para. 18 of 
the Sacond Schedule. This paragraph 
has been directly extended to the 
Snall Cause Court under powers con- 
ferred upon this High Oourt, and, in my 
Opinion, its provisions should, therefore, 
be considered applicable in preference to 
the provisions of s. 19 of the Indian Arbitra- 
tion Aot. 


Furthermore, it isto be noted that the 
firat paragraph of s. 3 of the Indian 
Arbitration Ast, which says that ss. 523 
to 526 of the former Oode of Civil Pro- 
cedure, "shall not apply toany submis- 
Bion or arbitration to which the provisions 
of this Act for the time being apply,” 
doas not cover this particular para. 18 
of the Sacond Schedule, because there was 
no corresponding provision in the Qode 
of 1582, and the paragraph was newly 
enacted in the Codeof 1948. Therefore, 
in my opinion, para. 18 of the Second 
Schedule of the Oode authorized the Judge 
to stay the suit, provided the conditions 
conferring upon him the power to stay 
ace satisfied in the present case, 


On this question there have been three 
points raised before us by Mr. Bamji. He 
first of all said that the application to stay 
the suit was made too late, and cited 
rulings that refer to cases under s. 19 of 
the Indian Arbitration Aot. Paragraph 18, 
however, merely says “at the earliest pos- 
Bible opportunity and in all cases where 
issues are settled atór before such settle- 
ment." In the present case, the objection 
to the suit being proceeded with was 
raised in the opponent's written statement 
which was put in on the first dateon 
waich the suit was fixed for hearing, namely, 
Saptember 22, 1926. In these circumstances 
I do not think that the provisions in para. 
18 that í have mentioned have been con- 
travened, It was the earliest opportunity 
possible, unless the opponents were to go 
to the Judge ona date upon which the 
Agit was not on the board, apd I do not 
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think that para. 18 contemplates that this 
should be done. 

The next point is that the suit was in 
relation to cross contracts, and the decision 
in Firm of Pokerdas-Kishindas v. Firm of 
Vishinji Gordhandas (4) was cited that, 
where cross-contracts have been made for 
the purpose of fixing the liability of the 
earlier contract, the rights and liabilities 
of the parties were determined, and there 
is no matter in dispute in regard to those 
contracts which could be referred to 
arbitration, The opponents in their written 
statement said that there were two addi- 
tional contracts which were not cross-con- 
tracts, and the plaintiffs said that those 
were not included inthe suit, because no 
loss had peen incurred in regard to those 
contracts, The point has not been specifi- 
cally gone into the judgment of the lower 
Oourt, and, as we can decide this applica- 
tion upon another ground, I think that 
itis one on which we had better abstain 
from expressing any opinion. 

Thethird point is that in fact there is no 
submission to arbitration by the contracta 
in suit. It is pointed out by Mr. Bamji 
that the objects of the Association are 
stated in the Rules of the Grain Merchants 
Association. Rule 1 (ja) only specifies 
optional baritration and not compulsory 
arbitration. The actual words used 
(as translated) are "If and when any 
member or members, refer their disputes 
to the arbitration of this Association, and 
if they agree to accept the award, then 
they should decide." That this merely 
gives an option to reler to arbitration is 
not disputed beforeus and that has also been 
held in the judgment of the Court below, 
This is cupported by a Resolution of the 
Managing Committee, dated October 15, 
1911, which has been put in evidence, 
This says:—''The Association does not 
take in hand matters relating to difference 
butif the parties wish to appoint arbitra- 
tors, that can be done.” Reliance, how- 
ever, ia placed by Mr. Shingne for tha 
opponent on a Resolution of the Managing 
Committee dated July 5, 1924, which 
was communicated to members of tha 
Association by a ‘circular.’ As translated, 
this Resolution runs as follows;— 

“The paying and getting of difference 
(according) to the vaida delivery rules and 


(4) 69 Ind, One, 514; 14 8, L. R, 18, 
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‘the Bazar rules should be made within 
8 days after the due date. If any one 
has an objection tothe same a request 
should be made to the Association, And 
8 fee of Rs.2 should be charged for every 
such request. And the guilty party shall 
have to pay that fee.” 

The learned Judge saya;— 

"The powers of the Managing Committee 
to pass such a ruleas the one relied upon 
by Mr. Davar sre not shown to me, but 
I am sure of this, that the rule passed by 
them does not touch in any way on the 
powers of the Association. Because the 
Association has got the powers to arbitrate 
and the tule says to members that the 
powers being there you have now to go to 
the Association and it will exercise the 
powers it possesses.” 

Against this view is the fact that the 
objects of the Association, as I have already 
mentioned, do not contemplate compulsory 
arbitration but optional arbitration, And 
in those circumstances, there clearly is a 
legitimate doubt whether even the Associs- 
tion itself could make a rule imposing com- 
pulsory arbitration upon allits members in 
regard to contracts to be made under the 
tules of the Association. Far more is there 
the gravest doubt as to the powers of the 
Managing Committee of the Association 
to make arbitration compulsory, as it is 
said it did, in 1924. The learned Judge 
gays- that the powers of the Managing 
Committee to pass such a rule had not 
been shown tohim, and the onus clearly 


lies upon the opponent to satisfy 
the Court that it is a valid rule, 
In our opinion that has not been 


.done. Furthermore, the Resolution in 
itself is very vague,and it is certainly 
open to question whether it really has the 
meaning that is put upon it by the oppo- 
nent. . If it was intended that in all cases a 
dispute about differences should be referred 
to arbitration by the Association, then 
that should have been clearly stated in 
& way that would leave no doubt, about 
that being the meaning of the rule or 
resolution, Furthermore, there should in 
such a case obviously be some provision 
made as tothé manner in which arbitra- 
tors should be appointed and so on be- 
eause as stated in para, 2 of the Second 
Bchedule of the Code, the manner of 
appointment of arbitrators is a matter to 
be settled by agreement between the par- 
fies, and it is only when: difficulties arise 


'TATYA ROWJI v, HATHIBHAI BULAKHIDAS, 


111 I. 0. 1928 


about appointment according to the agree- 
ment that a Court exercises its power Oo 
appointment. The view of the lower Court 
that there was in fact a submission by 
the applicants ‘to arbitration is, in our 
opinion, on the existing materials, entire- 
ly unjustified; and the case is one in which 
wethink we should interfere under s. 115, 
Civil Procedure Code, asin this view the 
raged had no jurisdiction to pass the order 
it did. 

Accordingly, we set aside the order 
staying the suit and direct the Court con- 
cerned to dispose of the suit according 
to law. The applicants to have the costs 
of this application from the opponent. 

Mirza, J.—I agree. The context in 
which the words “the Court” are used in 
s. 19 of the Indian Arbitration Act makes 
it clear that by those words the Court 
before which the suit is pending is in- 
tended. The Court of Small Causes would, 
therefore, have juriediction to stay the 
guit. 

With regard to the point of delay, it 


‘may be noted that this was a Small Cause 


Court suit to which the rules and practice 


relating to suits on the Original Bide of 


the High Court would not necessarily 
apply. It was not necessary in this suit to 
have filed a written statement or to have 
raised issues. The suit reached a hearing 
for the first time on September 22, 1925,. 
when it is stated, in the notes of the learned 
Judge, that defences were filed. These 
defences were nine in number, The very 
first defence related to the question of 
arbitration. Up to this point, in my opin- 
ion, the objection with regard to delay 
would not hold good. The case was argued 
on September 22 and adjournedto the 23rd 
without taking any evidence, On September 
23 the only evidencetaken before the learned 
Judge related tothe question of arbitra- 
tion. The case wag again adjourned to 
September 24. On that day, the Court 
took some further evidence, upheld the 
defendant's preliminary objection and 
stayed the suit. Under these circumstances 
it must be held thatthe defendant applied 
forstay of the suit “ab the earliest possible 
opportunity.” 

On the interpretation, however, of the 
rules of the Grain Merchants Association, 
in my judgment, the plaintiffs could not 
be compelled to go to any arbitration. 
The Resolution passed by the Managing 
Committee ef the Association purporting 
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to enact a rule making a reference to arbitra- 
tion in such matters compulsory can- 
not, in my opinion, bind the plaintiffs in 
this case. 

Iam of opinion, therefore, that the 
order of stay should be set aside and the 
Court should be directed to proceed with 
the hearing of the suit. 

A, N.A, Rule made absolute. 


LAHORE HIGH COURT. 
Sgoonp Orvin ArpgaL No. 1293 or 1927. 
May 29, 1428. 

Present: —-Mr. Justice Broadway and Mr, 
Justice Agha Haidar. 

D. JOHNSTON—Derenpantr— 
APPELLANT 
versus 
Musammat JAN BLBI—PLAINTIFF AND 
ANOTHE&—DBFENDANT— RESPONDENTS, 

Partnership—Pro-note executed by one partner in 
personal capacity—Liability of other partners—Cwil 
Procedure Code (Act V of 1908), 8. 100 -Second appeal 
—Interference with conclusions on facts found. 

Where a promissory note executed y a partner 
Purporta in form to have been executed by him in 

is personal capacity and not as partner of the firm, 
the executant alone is liable under it and no question 


as to his authority to bind the other partners arises. 
[p 647, col 1 


Sadasuk Janki Das v. Kishan Pershad (1), followed. 

A Oourt of Second Appeal is entitled to examine 
the conclusions arrived at by the first Court of 
Appeal on the facts found [p. 646, col. 2.) 
ty Ramgopal v, Shamskhaton (2), followed. 

Second appeal from a decree of the 
Additional District Judge, Lahore, dated 
the 22nd April, 1927, modifying that of 
the Subordinate Judge, Second Olass, 
Lahore, dated the 2znd February, 1927. 

Mr. Ram Lal Anand, for the Appellant. 

Mr. Jai Gopal Sethi, for the Respondents. 

JUDGMENT. 

Broadway, J.-This second appeal 
has arisen in the following circumstances: 

On the 27th June, 1923, one O. P. Gupta 
executed & pro-note in favour of Mrs. Aziz 
Datta ofthe Punjab Ice Company, Lahore, 
for Rs. 4,000. The pro note was later 
endorsed by Mrs. Aziz Dutta in favour of 
her sister Jan Bibion the 9th July, 1923, 
and on the 8th May, 1925, Musammat Jan 
Bibi instituted this guit for the recovery 
of Rs. 4,880 being the principal and interest 
due on the above pro-note. The suit was 
instituted against the executant of the 
pro-note, Mr. O. P, Gupta, and Mr. D, 
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Johnston, it being alleged that these two 
defendants were partners, and that Mr. . 
Gupta had signed the pro-note on behalf 
of the said partnership, The partnership 
was denied by Mr. Johnston and it was 
also pleaded that the pro-note itself was 
not executed on behalf of the partnership 
but by Mr. Guptaon his own account. The 
trial Court held that Mr. Gupta had signed 
this document on his own account and not 
on behalf of any partnership. He found that, 
as a matter of fact, Mr. Johnston and Mr, 
Gupta were partners ina concern known as 
the Lahore Ootton Bailing Press. The 
plaintiff, Musammat Jan Bibi, as the holder 
in due course of this negotiable instrument 
was granted a decree for the amount 
claimed against Mr. Gupta alone. Not 
satisfied with this decree the plaintiff 
preferred an appeal to the District Oourt, 
asking that the decree should be granted 


. against Mr. Johnston as well. The Ad- 


ditional District Judge on the 22nd April, 
1927, accepted the appeal and made Mr, 
Johnston liable under the decree. Against 
this decree Mr. Johnston has preferred 
this second appeal which has been argued 
on bis behalf at considerable length by 
Mr. Ram Lal Anand, and we have heard 
Mr. Jai Gopal Sethi at equal length on 
behalf of Musammat Jan Bibi. na att 

Mr. Sethi raised a preliminary objection 
to the effect that no question of law was 
involved, After being heard for some 
time, however, he was constrained to 
admit that there was a question of law in- 
volved and we thereupon proceeded to hear 
the case. 

Now, it seems to me that two questions 
oflaw emerge from the matters agitated 
atthe Bar. First, whether the conclusions 
arrived at on the findings of fact by the 
Additional District J udge are correct and 
secondly, whether the inferences which 
have been drawn by the learned Addi- 
tional District Judge with regard to the 
presumptions to be raised on account of the 
non-production of certain account- books 
were warranted. The second matter is of 
minor importance and does not really go 
to the root of the case. I think it only 
necessary here fo say that in my judg- 
ment the learned Additional District Judge 
was wrong in drawing the inferences that 
he did, It appears that Mr, Johnston and 
his clerk Nanak Ohand had been summon- 
ed as witnesses by the plaintiff. together 
with certain documents, including the 


M 
&6o^unt-books in question. It was pointed 
out on behalf of Mr. Johnston that the docu- 
menta and the sccount-books called for were 
not in hia possession, being,a8 a matter of 
fact, exhibits in certain other cases that were 
pending in other Courts. The plaintiff 
apparently took no further steps to obtain 

"these documents and finally gave up both 
Mr. Johnston and Nenak Ohand. Later 
Mr, Johnston and Nanak Ohand went into 
the witners-box as witnesses for Mr. 
Johnston himself. In these circumstances 
I consider that no presumption could 
legally have been drawn either as to the 
contents of those documents or against Mr. 
Johnston from their non-production. 

The real point, however, is whether the 
learned Additional District Judge is right 
in concluding that Mr. Johnston is liable 
on the pro-note. The major portion of 
the arguments addressed to us has been 
directed to the question of the liability of 
one partner for the action of another 
partner, either in a partnership under the 
Indian Contract Act or in the case of a 
partnership under the Hindu Law. It 
seems to me, however, that the question is 
really concluded by the decision of their 
Lordships of the Privy Council in Sadasuk 
Janki Das v. Kishan Pershad (1). As 
stated by their Lordships of the Judicial 
Committee in that judgment at page 667*: 
“The real point for decision is whether the 
hundis have been so drawn that in form 
they bind the Maharaja. If they have, it 
will then become necessary to determine 
whether in fact Mohan Lal had authority 
for the purpose. If they have not, this 
question of agency does not, and cannot 
arise in the present suit.” As in that 
case so in the one before us, the first and 
the real point for decision is whether this 
pro-note has been so drawn that in form 
it binds Mr. Johnston as a partner of the 
Lahore Ootton Bailing Press. Now, the 
learned Additional District Judge has 
found the following facts which we are 
unable to interfere with. He has found 
that (|) the pro-note is not written on any 
ae form, (2) itis all typed and signed 

y Gupta by his own hand, (3) at the 
top of the pronote it is written: “The 
Lahore Cotton Bailing Press, Labore 

(1) 50 Ind. Cas 216; 46 O 663; 29 O. L. J. 310; 17 A. 
L.J.405; 95 M. L T. 258: 30 M. L J. 428; 81 Ho». L 
R. 605; 1 U. P. L. R. (P. O.) 37; (1919) M. W.N 310; 


33 O. W. N. 937; 10 L, W. 143; 12 Bur. L. T. 160; 46 
L A. 33(P. ©). 
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dated 27th June, 1923", (4)thethird line 
is Rs. 4,000, (5) below the fourth line com- 
mences "on demand I promise to pay”, 
(9 it is signed “O. P. Gupta", and (7) no 
urther designation of the executant is 
given below his signatures. On these find- 
ings he proceeds to say: "The pro-note on 
the whole clearly shows that it was exe- 
cuted hy Gupta in his managing capacity 
of the Lahore Ootton Bailing Press, other- 
wise there was absolutely no necessity for 
him to insert the name of the press at 
the top ofthe pro note.” He then goes on 
further to say: “Ifthe words ‘The Lahore 
Cotton Bailing Press’ had been inserted 
just below the signatures of Gupta, then 
surely there would have been no reason 
for the respondent to assert that it was 
not executed on behalf of the Press. To 
my mind the pro-note is perfectly clear as 
having been executed on behalf of the 
Press Mr. Gupta has adopted this com- 
mercial form of a pro-note, as is evidenced 
by putting the figure “Rs. 4000 in the 
third line at one corner". Now, it is only 
necessary to point out here that, as waa 
held by their Lordships of the Judicial 
Committeein Ramgopal v. Shamskhaton (2) a 
Court of Second Avppenl in entitled toexamine 
the conclusions arrived at by the fret Court 
of Appeal on the facts found. It becomes, 
therefore, necessary to examine the docu- 
ment which is in the following terms :— 

“The Lahore Cotton Bailing Press, 

Lahore, dated 27th June, 1823. 

“Rs. 4.000. 

"On demand I promise to pay to Mrs. 
Aziz Dutta, of the Panjab Ice Company, 
Lahore, or orderthe sum of rupees four 
thousand only for value received with 
interest at the rate of rupee one per cent. 
per month from this date to the date of 


payment in full. 
C. P. Gupta. " 


As pointed out, it is headed, “The 
Lahore Cotton Bailing Press” immediately 
below which come "Labore, dated 27th 
June 1923". As noted by the learned 
Additional District Judge, had Mr. Gupta 
placed the words “The Lahore Cottcn 
Bailing Press" immediately below his 
signature there would have been only cne 
conclusion to come to. I am unable to 
agree with the learned Additional District 
Judge that the fact that this piece of [aper 


(2) 20 0.93; 19 I A. 228;6 Sar. P. O. J.947; 17 Ind, 
Jur. 38; 10 Ind. Dec. (x. s.) 63 (P. O.. 
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is headed “The ‘Lahore Cotton Bailing 
Press" necessarily raises an inference that 
Mr. Gupta was acting on behalf of that 
Press, An examination of the document 
leads me to the conclusion that the heading 
was given by Mc. Gupta merely as his 
address. In  Sadasuk Janki Das v. 
Kishan Pershad (1) the hundi in question 
is to be found given in extenso in the judg- 
ment delivered by Lord Buckmaster. It 
will be seen that thehundi was headed 
"by order of Sirkar, may his happiness 
increase,” and the executant of that hundi,- 
Mohan Lal, signed giving his designation 
as "Acting Superintendent of the Private 
Treasury of His Excellenoy Bir Maharaja, 
the Prime Minister of H, H. the Nizam.” 
It was held there by their Lordships of 
the Judicial Oo.nmittes that that was not 
Buli»ient to make it prim «rily appear that 
the Maharaja was responsible for the hundi 
in the suit brought on the document. 
Similarly, it seems to me that it is not 
necessary to go into the question whether 
Mr. Johnston and Mr, Gupta were partners 
or whether the money had been re paid as 
Mr. Gupta alleged, or whether Mr. Gupta 
had the power as a partner to sign on 
behalf ofthe partnership and thus bind 
Mr. Johnston, for it seems to me that on 
the authority of their Lordships of tha 
Judicial Oommittee thoss questions ean 
only be goneinto when the form of the 
dosument shows that Mr, Johnston is bound 
by it. Whether Mr. Gupta hal other 
dealings with Mrs. Aziz Dutta is entirely 
immaterial as also is the question whether 
he was carrying on auy other dealing on 
hisown account. The document, as it stan da, 
does not attract the liability of Mr, 
Johnston onthe face of it and in my judg- 
ment Mr, Gupta and Mr. Gupta alone is 
liable under this document. 

I would, therefore, accept this appeal, set 
aside the orderof the’ learned Additional 
District Judge and restore the decree passed 
by the trial Court. The appellant will get 
his costs throughout. 

Agha Haidar, J.—I agree. 

R. L, Appeal aecepte1, 
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PATNA HIGH COURT. 
MISOELLANEOUH O1vin Arrasa No, 117 op 1927. 
April 26, 1928. 

Present :—Mr. Justice Kulwant Sahay and 
Mr Justice Macpherson. 
NARAYAN MISTRI—PETITIONER— 

APPELLANT 
versus 
RAM DAS AND oTHEuS—OBJBOTOSS 
— RESPONDENTS. 

Provincial Insolvency Act (V of 1920), #2. 10, 24 (D), 
25—Application for adjudication— Power of Court 
before adjudication to inquire into benami nature of 
transfer. f 

Per Kulwant Sahay, J.—At the hearing of an 
insolvency petition before the making of the order 
of adjudication the Gourt cannot go into the question 
whether a transfer made by the debtor is benami 
ornot. Ifa deed of transfer is produced before & 
Oourt such a deed is prima facie evidence of the 
transfer, and if the party opposing the application 
wants to establish that tha transfer is not & real 
transfer buf a fictitious or benamt transfer it isfor 
him to proveit, and in ths absence of such proof 
the Oourt is to presume that the transfer is a real 
transfer. There is no provision in s. 24, Provincial 
Insolvency Act, to enable the creditors to produce evi- 
dence in support of their allegation that the transfer ig 
a benami transfer. [p 64 *, col. 2.] ] 

Per Macpherson, J.— The proviso to s. 24 (1) of 
the Provincial Insolvency Act ought not -to be 
interpreted in sucha way as to reduce the requiie- 
meats ofths salutiry provision that the debtor must 
prova hisinability to pay his debts to a mere asser- 
tion or nomiaal proof and it is for the Court to say 
whether a deed of sale produced by the petitioner 
and purporting to transfer his property is such 
proof as to satisfy it in the particular case that prima 
facie hs has no property left and, therefore, is unable 
to pay his debts [p 650, col. 1 . 

Bhigirath Chaudhury v. Musammat Jamni (1) and 
Gos^hain Gobind Prasad Gir v. Kishun Lall Dhokri (2), 
referred to. . . 

Miscellaneous appeal against an order 
of the District Judge, of Patna, dated the 
ltth May, 1927. 

Mr. Sant Prasad,for the Appellant. 

Mr. Chaudhury Mathura Prasad, forthe 


Respondents. 
JUDGMENT. 

Kulwant Sahay, J.—This is an ap- 
peal against the orderof the District Judge 
of Patna dismissing the appellant's appli- 
cation ‘for being adj udged an insolvent 
on the ground that he is not unable to 
pay his debte. 

In his application for insolvency the 
appellant stated that his debts amounted to 
Rs. 825 andodd and in schedule2hegavethe 
amount and particulars of his properties 
valued at Rs. 37 odd. Two of the creditors 
opposed the application. Their objection 
was that the appellant was not unable to 
pay his debts, that he had concealed many 
of his properties, that he had created a ficti- 
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tious sale-deed dated the 6th of September, 
1926,in favour of his sister's husband 
Jaikishun Bhagat in respect of three houses 
belonging to him and that, as a matter of 
fact, he was still the owner of those houses 
andin possession thereofand that thevalue of 
the houses was sufficient to pay off his debts. 

The learned District Judge took evidence 
as regards the benami nature of the sale, 
and he came to the conclusion that the 
houses were still the property of the appel- 
lant and in his possession and on the valua- 
tion thereof he was of opinion that he was 
in a position to pay his debts. 

Two points have been taken on behalf 
of the appellant inthis appeal: first, that it 
was not open to the District Judge at the 
present stage to investigate the question 
whether the alleged sale of the houses was a 
benami eale; and second, that upon the 
evidence it was not established that the 
sale was benami, and that the appellant was 
not unable to pay his debts. 

As regards the firat question, it is neces- 
sary to consider the provisions contained in 
the Provincial Insolvency Act of 1920. Sec- 
tion 10 lays down conditions on which a 
debtor can present an insolvency petition, 
and the first condition is that heis unable 
to pay his debts, We are not concerned 
with the other conditions as those conditions 
have beenadmittedly fulfilled. Section 24 
lays down the procedure to be followed at 
the hearing of the petition, and the Court 
is required to take proof of the fact that the 
creditor or debtor, as the case may be, is 
entitled to present the petition. The proviso 
to subs. (1), which is a new provision 
introduced into the Act for the first time in 
the year 1920, isto the following effect :— 

"Provided that, where the debtor is the 
petitioner, he shall, for the purpose of 
proving his inability to pay his debts, be 
required to furnish only such proof as to 
gatisfy.the Court that there are prima facie 
greunds for believing the same and the 
Qourt, if and when so satisfied, shall not be 
bound to hearany further evidence thereon.” 

Then follow other matters about which 
the Court is to require proof. Sub-section (2) 
provides:— 

“The Court shall also examine the debtor, 
if he is present, as to his conduct, dealings 
and property inthe presence ofsuch creditors 
as appear at the hearing, and the creditors 
shall have the right to question the debtor 
thereon...” 

Sub-section (2) of s. 25 then provides: 
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"In ase of a petition presented by a 
debtor, the Court shall dismiss the petition 
if it is not satisfied of his right to present 
the petition." 

Itisthus clear that under the provisions 
of the Act of 1920 the Court before makin 
an order of adjudication has to be satinfied 
that the debtor who applies forinsolvency 
is unable to pay his debts, and the creditors 
who appear at the hearing have the right 
to question the debtor as to his conduct, 
dealings and property. 

The question is whether at this stage, 
namely, at the hearing cf the petition 
before the making of the order of adjudi- 
cation, the Courtcan go into the question 
as regards the benam? nature of a tranefer 
made by the debtor. The proviso to sub-a, 
(1) tos. 24 requires the debtor to furnish 
only such proof as to satisfy the Court that 
there are prima facie grounds for helieving 
that he is unable to pay hisdebts. Ifa 
deed of transfer is produced before a Court 
such a deed is prima facie evidence of the 
transfer, and if the party opposing the 
application wants to establish that 
the transfer is not a real transfer 
but afletitious or benami transfer it is 
for him to prove it, and in the absence of 
such proof the Court is to presume that the 
transfer is areal transfer. There is no 
provision in s. 24 to enable the creditors to 
produce evidence in support of their allega- 
tion that the transfer is a benami transfer. 
Under subs. (2) the creditors have the 
right to question the debtor as regards his 
conduct, dealings and property; but there 
is nothing in the ‘section which would 
empower the creditorto produce substan- 
tive evidence as regards the concealment of 
property by the debtor. It is only at the 
stage of making the order of discharge that 
the question as regards the concealment of 
property or the question of the debtor 

eing guilty of any fraud or fraudulent 
breach of trust can be raised, and it is only 
atthat stage that the creditors are entitled 
to adduce evidence on these points. Iam 
of opinion that the learned District Judge 
was not competent at this stage to go into 
the question of the transfer being a real or 
benami transaction. It is true that the 
Court has to be satisfied that the debtor ig 
unable to pay his debts; but that bas to be 
done upon the evidence adduced by the 
debtor, and, if the evidence satisfies the 
Court that there are prima facie grounds 
for believing that the debtor is unable 
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to pay his debts the Oourt is to make an 
order of adjudication. 

In Bhagirath Chaudhury v. Musammat 
Jamni (1) it was held that the consideration 
of the question as to whether there has been 
& concealment of property, and asto title to 
property, e g, benami nature of transactions 
and jointor separate character of properties 
should be deferred till the stage when 
final discharge is applied for. 

In Goshain Gobind Prasad Gir v. Kishun 
Lal Dhokri (2) reliance upon which is 
placed on behalf of the respondent it was 
held that under the old Act it was un- 
necessary for & person presenting an appli- 
cation to show that he is unable to pay 
his debts as the old Act did not require 
him to show that he was unable to pay 
his debts but this is a matter which the 
Court under the new Act has to investi- 
gate. But the learned Judges went on 
to observe that the Court can only investi- 
gate such matters on such materials as 
are placed before the Court by the party 
making the application for adjudication 
of insolvency, in other words, on prima 
facieevideneeofthe debtor'sinabilityto pay. 

Iam, therefore, of opinion that evidence 
as regards the benami nature of the trans- 
action ought not to have been allowed 
to begiven at the present stage. 

Assuming, however, that such evidence 
was rightly taken, I am of opinion that 
up nthe evidence,as it stands, it is not 
possible to hold that the transfer was a 
benami transfer. The learned Judge 
seems to be under the impression that the 
price for which the property was alleged 
to have been sold viz, Rs. 700, is not 
the real priee of the property and this 
is based chiefly on the evidence of the 
purchaser Jaikishun Bhagat who says 
that it was settled that he was to pay 
Rs. 782 to the creditors which was in 
excess of the consideration mentioned in the 
deed. In my opinion this by itself is not 
sufficient to show that the price of the pro- 
perty sold was Rs. 1,500 as alleged by the 
creditors, or that the price was sufficient 
to pay off all the debts of the debtor, 
having regard tothe fact that the debts 
mentioned inthe deed of sale have not 
been included in the schedule attached 
to the application and if those debts are 
taken into account then the value ofthe 
property iscertainly not sufficient to pay 

(1) 101 Ind, Oas. 445; 8 P. L. T. 181; A. I. R. 1927 


Pat. 188. 
(2) 69 Ind, Cas, 622; A. I. R, 1924 Pat, 166, 
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all the debts. The learned Jud 
referred to the evidence of the Nozir E 
his report and to other circumstances for 
coming to thefinding that the debtor is 
still in possession of the houses and that 
the purchaser is not in possession. The 
report ofthe Nazir states that he found: 
one Musammai Samaria in occupation of 
one kita house and that this Musammat 
Sumaria alleged herself to be the aunt 
of Narain. The Nazir found another kita 
locked up andfrom inquiries from the 
people on the spot he learnt that it 
belonged to Narain the appellant who lived 
in it but no one could tell him ag to 
when and by whom it was locked up. He 
found the third kita in the occupation of 
Musammat Rukminia who said thatshe 
had taken it on a rental of Re. 1 a 
month from Narain to whom the house 
belonged. Evidence such as this, can hardly 
be accepted in proof of possession of one 
party or the other. Musammat Sumaria- 
has not been examined, and the allega- 
tion that she is the aunt of Narain hag 
not been established. Inquiries from 
people on the spot cannot be considered 
to besufficient evidence in a judicial pro- 
ceeding in order to come to a finding as to 
who is in actual possession; and, evan 
if Musammat Rukminia had taken lease 
of one of the houses from Narain that would 
not go to show that Narain was still in 

ossession of the house unless it was 
established that he was still collecting the 
rent. I am of opinion that the evidence 
is not sufficient to prove that the appel- 
lant was still in possession of the house. 

The most important consideration, how- 
ever, in deciding the question of benami 
is the payment of the consideration money 
The deed of sale itself recites that Rs 560 
was due to two peraons under registered 
mortgage-bonds and that Rs, 132 was due 
to the purchaser himself under & hand. 
note, No evidence whatsoever has been 
given toshow that these debts were not 
real debts. Whether the purchaser paid off 
the mortgage-debts which he was bound 
to pay uuder the deed of sale soon after 
his purchase or made no payment at allis 
not a matter which is of any import. 
ance. He made the purchase and under- 
took the liability to pay off those debts 
If he did dot pay off the debts the pro- 
perty would remain subject to the mort- 
gage. I am of opinion that it has not 
been shown that theconsideratiort recited 
in the deed of sale was fictitious, 
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l am not satised that the evidence on 
the record is sufficient to prove that the 
transfer was a benami transfer, How- 
ever, as Ihave already said, the question 
as regards the benami nature of the 
transfer will properly come up for con- 
sideration when the debtor applies for 
his discharge and it will be considered 
upon the evidence that may then be pro- 
duced before the Court. 

I would set aside the order of the 
District Judge and direct that an order 
of adjudication be made under s. 27 of 
the Act and the debtor should apply for 
his discharge within six months from this 
date. The appellant is entitled to his 
coste of this appeal and in the Court below. 

Macpherson, J.—I agree to the order 
proposed. I do so on the ground that the 
appellant has satisfied me on the record as 
it stands that there are prima facie grounds 
for believing that even if he is still the 
owner of the house he is unable to pay his 
debts. Iam doubtful asat present advised, 
whether thedecisionin Bhagirath Chaudhury 
v. Musammat Jamni (1) and an observa- 
tion in Goshain Gobind Prasad Girv. Kishun 
Lal Dhokri (2) do not go beyond the pro- 
visions of the proviso to s. 24 (1). The 
view which found favour certainly involves 
serious practical difficulties. To my mind 
that proviso ought not to be interpreted 
in such away asto reduce the require- 
ments of the most salutary new provision 
that the debtor must prove his inability 
td pay his debts to a mere assertion or 
nominal proof. The least that is required 
of him is such'proof as to satisfy 
the Court that there are prima facie 
grounds for believing his plea of in- 
ability to pay his debts; as soon as the 
Court is so satisfied (e. g., by his own de- 
position, after he has been subjected to 
examination by the Court and questioned 
by creditors as to his conduct, dealin gs and 
property) the Oourt may stop taking evi- 
dence on this point (an enabling provision) 
but unless and until the Court is so sgtisf£.- 
ed (and experience shows that little reliance 
is to be placed on the uncorroborated testi- 
mony or documents of many debtor-ap- 
plicants) the Oourt is bound to hear further 
evidence on the point and if it is not forth- 
coming, to dismiss the petition, For in- 
stance, itis for the Court to say whether a 
deed of sale produced by the petitioner 
and purporting to transfer his property is 
such proof as to selisfy it in the particular 
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case that prima facie he has no property, 
left and, therefore, is unable to pay his 
debts. Then it is easy to lay undue stress 
on the fact that inquiry into the bona fides 
of a transfermay be made atthetime of 
discharge of the insolvent, but one must 
not forget that alarge proportion of insol- 
vents never apply for discharge and the 
effect of adjudication isto give them pro- 
tection for (as a rule) six months and’ 
facilities for putting further obstacles in 
the way of their creditors, a fact which it 
may be supposed was not unknown to the 
Legislature. 


A.N. A, Appeal allowed. 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 

Frast Oivit Arpgau No. 39-B or 1928. 
July 7, 1928. 
Present:—Mr Kinkhede, A. J.C, 
PUNJAJI—APPBLLANT 
vereus 
RAM OHAND- —RnsPON^RNT. 

Oourt-fees—Mortgage-decree — Appeal—Relie? o 
exemption or inclusion of property—Court-fee payable 
—Construction of fiscal enactments. 

Where an appellant seeks exoneration of any pro- 
perty from liability under a mortgage-decree or 
wants the Appellate Court to make the excluded pro- 
perty also liable under the decree, the relief sought 
is not merely declaratory, but a consequential relief 
of exemption of specific property from, or its inclusion 


` within, the scope of the decree is definitely claimed 


and, therefore, a Court-fee of Rs 10 is not sufficient. 
It is the value of the debt or the value of the pro- 
perty, whichever may be less, that determines the 
value of the relief in appeal in such cases for pur- 
poses of the Oourt Fees Act [o 652, col 2] 

Unless the language of a fiscal enactment like the 
Oourt Fees Act is clear and unambiguous so as to 
entitle the Courtto levy higher duty on a relief, it 
must be construed very strictly and not in a manner 
“that would result in demanding more Court-fes for 
a less valuable claim". [p 653,col. 1] 

First appeal against a decree of the Court 
of the First Sub-Judge, First Olass, Akola, 
dated the 5thof December 1927, in Oivil 
Suit No 34 of 1927. 

Mr. G.G Hatwalne, for the Appellant, 

JUDGMEN T.—Theappellant was sued 
along with his father, respondent No. 2, by 
respondent No. 1 on the basis of a mortgage 
with a stipulation forforeclosure of the mort- 
gaged property. The principal sum secur- 
ed by the mortgage is Rs. 3,500 and the 
amount sought to be recovered by suit 
Rs. 6,141-4-U. A preliminary decree for 
foreclosure in lieu of Rs. 6,678-3 6 has been 
passed against both the defendants, The 
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appellant comes up in appeal asking for 
two reliefs: (i) that the mortgage be 
held to be inoperative as against his share 
in the property and (ii) that the price of 
redemption be reduced by Rs 6907 6. 
The appellant paid a fixed fee of Rs. 10 
only on the first,and an ad valorem teeon the 
second of the two reliefs, The office point- 
ed outthat the proper fee for the first re- 
lief was not Rs. 10 but a fee calculated on 
the value of the property sought to be 
exempted from the operation of the decree. 
On being called upon to show cause why 
an ad valorem fee should not be demanded 
of him on the first relief, the appellant 
urged that the relief claimed being only 
declaratory,a fee of Rs. 10 only was quite 
sufficient, 

I do not agree with the appellant's learned 
Pleader's contention. Bo far as I have been 
able to judge of the nature of the first re- 
lief, it is self-evident that, the appellant 
disputes the mortgagee’s right to foreclose 
his share of the mortgaged property in 
lieu of the mortgage debt declared by the 
decree. In other words, he claims his own 
share to be completely exempted from all 
liability for evey single pie of the decree. 
No doubt for purposes of this relief, he need 
not, and even doesnot dispute the extent 
of the price of redemption. He does not 
care whether the decree stands for the en- 
tire amount or for a smaller sum as against 
the other defendant so long as his own 
share of the property is exempted. He 
does not mind whether the rest of the pro- 
perty is lost tothe other defendant or not, 
in lieu of the debt or any portion thereof. 
In short, if he disputes the mortgagee's 
right to foreclose his share of the mortgag- 
ed property, he must pay Oourt-fee on the 
priacipalsum of Rs. 3,500; because if the 
mortgagee's right to foreclose any property 
is in dispute in appeal, the view taken in 
Dhirajsingh v. Rajaram (1) and Ghasiram 
v. Liladhar (2) justifies the levy of Oourt- 
fee on the principal sum, and not on the 
value of the property, or, on the amount of 
the decree. 

If this Oourt for any reasons were to 
refuse him the first relief, he intimates that, 
then only he will have the need to press 
for the second relief claimed by him, name- 
ly, that the price of redemption be reduced 
by a certain amount. Out of the two reliefs 
the first one of exemption of his share 


(1) 8 Ind. Cas. 1125; 6 N. L. R. 164. _ 
(2) 20 Ind. Cas. 257; 9 N. L. R. 86, 
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is the main or larger relief, and 
the second relief which is one of re- 
duction of the price is a subsidiary or 
smaller relief. In such cases Court-fee is 
leviable on the larger of tho two reliefs. 

The further question, therefore, is 
whether a fixed fee of Rs. 10 on the relief 
of exemption, as on a declaratory suit, is 
sufficient, or the appellant musv be called 
upon to pay Oourt-fee on the principal sum 
secured by the mortgage, or on any other 
sum or value representing either the value 
of the debt from payment whereof, or, the 
value of the property in respect of which, 
the exemption is sought in appeal. What 
then are the considerations on which the 
value of a relief in a suit or appeal is to 
depend. 

n Krishnama Chariar v. Srinivasa Ay- 
yangar (3) it was pointed out that for pur- 
poses of jurisdictional value there are two 
considerations—the amount of the charge, 
and the value of the property it is sought to 
make available for the satisfaction of the 
charge. The Judges of the Madras High 
Court observed in that case that, if the 
value of the property is in excess of the 
charge, the value is the amount of the 
charge, for the subject of the suit is the 
right to make the property available for the 
satisfaction of the whole charge; but where 
the value of the property is less than the 
amount of the charge, the subject-matter is 
the, right to make the property available 
for the satisfaction of the charge so 
far as the property will suffice, and 
if it cannot suffice to satisfy more than 
a Bum proportionate 40 its value, and 
consequently in such cases the value of 
the subject-matter is the value of the pro- 
perty. This view was accepted by Ismay, J. 
O., in Mojiram v. Nandram (4) in which also 
the question was as regards the jurisdic- 
tional value of a claim, 

The principle laid down in the aforesaid 
Madras case was extended with approval by 
the Full Bench ofthe Madras High Oourt 
itself in Kesavarapu Ramakrishna Reddi v. 
Kotta Kotta Reddi (5) even to a casein which 
they hadto determine the value of thesub- 
ject-matter indispute in appeal for purposes 
of Court-fees payable on the memorandum 
of appeal. Another previous decision of 
the same High Court reported as Venkappa 
v. Narasimha (6) was alao noticed with 
3) 4 M. 339; 1 Ind. Dec. (N. s.) 1073. 

4) 15 O. P. L. R. 101. 
5) 30 M. 96; 1 M. L. T. 311; 16 M. L. J. 458, 
6) 10 M, 187; 3 Ind, Dec. (x, 8, 882, ? 
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approval and accepted as laying down a 
correct principle of law. In Venkappa v. 
Narasimha (6) the decree directed the pay- 
ment of a certain amount, and in default 
that the lands of the defendants be sold and 
the sale-proceeds applied to payment of the 
debt. Some of the defendants appealed 
against so much of the decree as declared 
the liability of their property and prayed 
that thesame be released from the decree; 
it was held that the relief sought was not 
merely declaratory but one for exoneration 
of the appellants’ land from liability, and 
that the proper stamp to be paid on the 
memorandum of appeal was,not Rs. 10 as 
in- a declaratory decree, but a fee calculat- 
ed on the value of the debt not exceeding, 
however, the value of the property. 
According to the Madras High Court then, 
the rolief of exemption of property is not 
merely deolaratory, and the value of the 
debt or the value of property, whichever 
is the less, determines the value of the 
relief in appeal for purposes of Court-fees 
in such cases. In short, the less is the 
criterion. 

This view was accepted by the Calcutta 
High Oourt in Jagatdhar Narain Prasad v. 
Brown (7) and Bibi Umatul Batul v Nanji 
Koer (8) and also in Jugal Prasad Singh v. 
Parbhu Narain Jha (9) where it was held 
that where the appellantin an appeal again- 
st a- mortgage decree does not dispute the 
amount decreed but raises a question of the 
liability of certain properties, the value of 
the- appeal for the purpose of the Court- 
fees is the value of such properties. Schedule 
II, Art. 17, cl. (6) of the Oourt Fees Act (VII 
of £870) has noapplication to such a case, 
The reason is obvious; it cannot be said 
that the value of the subject-matter in dis- 
pute in appeal cannot be estimated. 

In Khachera v. Kharag Singh (10) where 
the Madras Full Bench was followed it 
was held that Oourt-fee should be paid 
on the value of the property sought to be 
rendered liable in appeal. A decision re- 
ported as Tharu Mal v. Chandu Ram(11) 
is to the same effect. Init also a Court- 
fee of Rs. 10 was held insufficient. 

Madho Rayv. Bibi Mahbuwan Nisa (12) was 

7) 33 O. 1133; 100. W. N. 1010; 4 O. L. J. 121, 

o 110. W. N. 705; 6 O L. J. 427. 
(9) 8 Ind Oas, 1145; 37 O. 914. 


(10) 7 Ind. Cas. 815; 33 A. 20; 7 A. L. J. 842. 
11) 33 Ind. Oas. 138; 11 P. R. 1916; 59 P. W.R. 


1916. 
(12) 98 Ind. Cas. 807; 5 Pat, 721; A. I. R. 1927 Pat. 
45; 8P.L:T.284, — . l 
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a case in whioh a purchaser of a portion of . 
the mortgaged property had appealed 
claiming exemption of his property from 
liability under the decree; it was held that, 
ifthe value of the properties purchased 
by the appellants was less than the decretal 
amount ad valorem Oourt-fee on the value 
of the properties was payable, but if the 
value of such properties was not less than 
the decretal amount an ad valorem Court- 
fee on the decretal amount was payable. 
The Lahore High Court also in Atma Singh 
v. Nathu Mal (13) took the same view, 

It is thus clear that, where ia appeal the 
appellant seeks exoneration of any pro- 
perty from liability under the mortgage- 
decree,or wants the Appellate Oourt to 
make the excluded property also liable. 
under the decree, the relief scught is not 
merely declaratory, but that a eonse-: 
quential relief of exemption of specific pro- 
perty from, orits inclusion within, the scope 
of the decree is definitely claimed and, 
therefore, a Oourt-fee of Rs, 10is not 
sufficient. Itis the value of the debt or the 
valueof the property, whichever may be less, 
that ‘determines the value of thereliefin 
appeal for purposes of the Court Fees Act. 

The decision of this Court reported as. 
Ghasiram v. Liladhar (2) is to the effect 
that where in appeal there is no dispute as 
to the price of redemption, and the dispute 
isconfined entirely to the right to fore- 
close and that only in respect of a portion 
ofthe property, the correct valuation for 
the purposes of calculating the Oourt-fee 
of the claim in appeal isthe principal sum 
secured by the mortgage. The reasoning 
on which this conclusion is basedis thus 
stated at page 88* of the report: "It can- 
not with any showofreason be said that. 
the fact of the dispute relating to only a 
portion of the property makes any differ- 
ence, That would result in demanding 
morefora less valuable claim. If in this 
case the claim in the lower Court has been 
for foreclosure of the quarter of the pro- 
perty which has been declared liable or 
of the remainderthat has been declared 
not liable, the assumed value of the claim 
for.the purpose of calculating the amount 
pee as Court-fees on the plaint would 

ave been still the principal sum secured 
by the mortgage, and that valuation 
would, as explained in Dhirajsingh v. Raja- 


13) 96 Ind. Oas. 473; 7 Lah: 215; 8 Lah. L. J. 319; A. 
LR. 1926 Lah. 408; 27 P. L. R. 412. 
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‘ram (D, be the correct valuation in 
appeal." 


With all due deference, I think, I must 
refrain from accepting such a construction, 
because unless the language of a fiscal en- 
actment like the Oourt Fees Act is clear 
and unambiguous so as to entitle the 
Court to levy higher duty on a relief, it 
must be construed very strictly and not 
ina manner “that would result indemand- 
ing more (Oourt-fee) for a less valuable 
claim.” Ifthevalue to the appellant is 
the test, as I think it ought to be, then it 
followsthatthe valuation of the subject- 
matter in dispute in appeal must be de- 
termined with reference to the amount at 
which he values the prejudice caused to 
him by the decree he appeals against. If 
heappeals against only that part of the 
decree which injuriously affects him or his 
interest, and he finds that the said injury is 
fally remedied, either by including or ex- 
onerating certain property, within or from 
the scope of the deoree,or by reducing or 
enhancing the amount of the decree, as the 
case may be, and ifthe value of such a 
relief is capable of being estimated in 
money, I do not see any valid reason why 
the “assumed” value for purposes of Court- 
fees should continue to bea constant factor 
even at the stage of appeal as observed in 
Dhirajsingh v. Rajaram (1). 

It is very likely that in some cases the 
amount of the liability may be less than 
the value ofthe property, and in others 
the value uf the property may be less than 
the amount of the debt. "To levy Oourt- 
fee on the lesser of the two values would 
be consistent with the principle under- 
lying the Court Fees Act as also_ the re- 
pores cases referred to above. It would 

e unjust to call upon an appellant to pay 
Oourt-fee on the value of the property 
evenif the debt from the payment of which 
he seeks exemption, be less than the 

rice of his property. -Similarly, it would 
be inequitable to demand Oourt-fee with 
reference to the value ofthe entire debt 
even though the debt or the proportion 
chargeable against any property be less 
than the value of the whole or portion of 
the property sought to be charged with 
or exempted from liability under the 
decree. It sometimes happens that by res- 
son of re-payments admitted or held proved 
or for other reasons suchas reduction of 
interest etc., the debt is reduced by the 
Qourt to an amount below even the prin- 


PUNJAJI v. RAM GHAND. 


Y 653 
cipalsum secured by the mortgage. If in 
such a case,the property or any portion 
thereof sought to be exonerated or included 
be worth much more than the decretal 
debt, there isno reason why an appellant 
interested in procuring such exemption or 
inclusion or property, or its portion, from 
or within the operation of such a decree, 
would be made to pay Oourt fee on the 
principal sum secured by the mortgage. 
If this Court, in laying down the rule in 
Dhirajsingh v Rajaram (1) that the prin- 
cipal sum secured by the mortgage shall 
determine the value of the subject matter 
in dispute in appeal where the right to 
foreclose is disputed, and in extending 
thatrulein Ghasiram v. Liladhar (2) to 
cases where the right toforeclose is in dis- 
pute only as regards certain property, 
meant to favour, as I thinkit did, the 
adoption of the principle that the Oourt- 
fee should be levied on the least amount 
recoverable on the basis of the mortgaga, 
namely, the principal sum as the assumed 
value of thedebt then, I think it is open 
tometo hold, by extending the operation 
of the same principle, that Court- fee should 
be levied not necessarily on the principal 
sum, but, on the principal money secured 
by the mortgage, orthe devretal debt, or 
the valueof the property—whichever may 
be less according to the circumstances of 
each case. 

Iaecordingly hold that the appellant is 
liable to becalled upon to pay ad valorem 
Court-fee on the value of the property in 
respect of which he seeks exemption if it 
be less than the principal sum, or the 
decretal debt, oron the principal sum, or 
decretal debt not exceeding the value of 
the property. As the appellant has not 
mentioned the value of the property sought 
to be exempted from liability under the 
decree, he shall be called upon to specify 
the same in his memorandum of appeal, 
The memorandum of appeal shall now be 
amended by inserting such value therein, 
The value so put, shall be accepted tenta- 
tively subject to any objection which the 
respondent-plaintiff might choose to raise 
atthe hearing. The appellant shall be 
called upon to pay Oourt-fee within a time 
to be fixed afterthe amendment, with due 
advertence to the directions given above, 
after giving him credit for the aggregate 
Court-fee actually paid on the memo- 
randum of appeal for the two reliefs. 

8. B.D, & ALN, Ay Order accordingly, 
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ALLAHABAD HIGH COURT. 
MiscaLLANBOUS Orvik Oasn No. 215 or 1921. 
August 3, 1928. 

Present :—Mr. Justice Mukerji. 

In the matter of Tug SARSWATI 
TRADING CORPORATION, LiMmiTED, 

JAUNPUR-—A PPLIOANT. 
Companies Act (VII of 1918), ss. 907, 215— 
Voluntary liquidation—Power of liquidator io en- 
force call by suit—Suit to enforce call dismissed — 


Liquidation under supervision of Court—Appli- 
cation to enforce call, if maintarnable—Res 
judicata. 


Where a suit has been brought for enforcing a 
call and dismissed, a subsequent application under 
8. 215, Companies Act, by an Official Liquidator, when 
the liquidation is taken under the supervision of the 
Oourt, is barred. 

i Brighton Arcade Co., Lid. v. Dowling (1), referred 
o 
In a voluntary liquidation of a Company it is open to 
the Liquidator to enforcea call either by an applica- 
tion under s. 215 of the Companies Act or by a suit. 


Mr. Shiva Prasad Sinha, for the Applicant. 


JUDGMENT.—Pandit Subhkaran 
Upadhiya, contributory No. 69, bas raised 
two objections to his being called upon to 
contribute towards liquidation of the Com- 
pany. The first is that he was sued by a 


former Liquidator in the year 1918 
in the City Munsif's Oourt at Jaun- 
pur and he was successful. In the 


circumstances, the present Liquidators have 
no right tocallon him to make the same 
payment through these proceedings. The 
second objection is that the present claim is 
barred by limitation. 

lt has been contended on behalf of the 
Liquidators that the Oity Munsif had no 
jurisdiction to entertain the suit and the 
decree that was made in the suit in 1918 
does not operate as res judicata. On the 
question of limitation it is urged, that these 
proceedings, not being asuit, the Limitation 
Act has no application. 

It appears to me that the powers of a 
voluntary liquidator are defined in s. 207 
of the Indian Companies Act. On the ques- 
tion of settlement of list of contributories, 
cl. (5) of 8.207 is applicable and it runs 
as OMS å I 

“The Liquidator may exercise the powers 
of oe rage ng this Act of akil 
inga list of contributories and i 
call, Eo N A 1 of making 

e question is, how is a call 
enforced by the Official Tignidstee One 
method of enforcing such call is furnished 
in 215 of the Indian Companies Act 
which says that where a Company is being 
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wound up voluntarily, the liquidator may 
apply to the Court to determine any ques~ 
tion arising in the winding-up or to exer- 
cise, in respect of enforcing calls, all 
or any of the powers which the Court might 
exercise, if the Company were being wound 
up by the Court. In the present care, the 
Company is not being wound up by the 
Oourt. It was a voluntary Liquidation till 
the Istof July, 1921, when an order was 
passed by this Court, bringing the liquida- 
tion under its supervision. In 191“, there- 
fore, it was open to the Liquidator to make 
an application unders. 215 of the Indian 
Oompanies Act to enforce a call. But the 
question is, was that the only methcd in 
which he could enforce the call, or could 
he enforce thecall by asuit, The language 
of s. 215 does not indicate that this is the 
only method open to the voluntary Liquida- 
tor. The fact that he has been empowered 
to seek the assistance of the High Court 
does not mean and cannot mean that 
ordinary powers that he may have under 
the law are taken away from him. A liabil- 
ity having arisen, when a list of contribu- 
tories has been prepared, that liability 
must be open to enforcement in the 
ordinary way, unless there is some rule 
of law which prevents the ordinary way 
from being availed of. 


English cases based on older enactments 
are no sure guidein these circumstances, 
and I do not propose to rely on the case of 
Brighton Arcade Co. Ltd. v. Dowling (1) 
(observations at page 187), thoughit supports 
my view. Inmy opinion, the reading of s. 
215 leaves littleroom to doubt the voluntary 
Liquidator's power to enforce the calls by a 
suit. 

Such being the case, the suit of 1918 was 
not incompetent and the suit was maintain- 
able The result is that the present petition 
must fail as against Pandit Subhkaran 
Upadhiya. The name of Pandit Subhkaran 
Upadhiya will be removed from the list of 
contributories and he will receive his costs 
from the Liquidators. The question of 
limitation does not require determination, 
The costs paid by the Liquidators may 
be recouped by them from the assets of 
the Company. 

M. A. A, 

A, N. A. 

(D (1868) 3 O, P. 175; 37 L, J, O, P, £125; 18 L, T, 
543; 16 W, R. 427, 


Petition dismissed, 
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ALLAHABAD HIGH COURT. 
ExucurIoN First APPRAL No, 455 or 
1927. 
July 3, 1928. 
Present:—Mr. Justice Mukerji and 
Mr. Justice Banerji. 
RAM CHARAN-—PrAINTIFF— 
APPLICANT 


versus 
BANSIDHAR AND orngR8— DEFRNDANTS 
—OreosrTR Partizs, 

Limitation Act (IX of 1908), 8. à, applicability of, 
to appeals in forma pauperis—‘Suffcient cause,’ 

The words ‘for leave to appeal in s. 5 of the 
Limitation Act include for leave to a peal asa 
pauper under O. XLIV, r, 1 of the Oivil Procedure 
Oode. 

Gati v. Rachla Kunwar (1), dissented from. 

An appeal was filed in the High Oourt as an appeal 
from an order more than 30 days after the date of 
the order. On office report it was treated as an 
appeal from adecreeand ad valorem Oourt-fee was 
demanded. Time was taken by the appellant to pay 
up the deficiency which, however, was not paid; but 
an application was made for permission to appeal 
a8 a pauper, and at the healing an oral application 
for extension of tume under s. 5 of the Limitation Act 
was made. There being no objection to the appeal 
under the proviso tor. 1 of O. XLV: 

Held, thatthe cireumstances justified extension of 
time under s. 5 ofthe Limitation Act. 


Application under O. XLIV and s.151 
of the Oivil Procedure Code, 

Mr. B. Malik, for the Applicant. 

Messrs. U. S. Bajpai and Jwala Prasad 
Bhargava, for the Opposite Parties, 

JUDGMENT.—This is an application 
on behalf oı one Ram Oharan, who filed an 
appeal, on payment of a Oourt-fee of Re. 9 
purporting to be against an ‘order’ passed 
in execution ofa decree. His appeal was 
really one arising out of an application for 
Testitution, and the office of the High 
Oourt reported that the appeal was against 
a decree and that the Oourt-fee payable was 
an ad valorem fee. The applicant took 
time to pay the deficiency in Court-fee, 
but, ultimately, made this application on 
14th May, 1928, praying that he might be 
permitted to appealasa pauper, There is 
an oral application on behalf of his 
Counsel that,if necessary, time might be 
extended for making such an application 
under s. 5 ofthe Limitation Act. 

The application has been opposed by 
the learned Counsel for the Opposite party 
on the ground that the application 
having been made more than 30 days after 
the passing of the decree appealed against, 
should be treated as time barred. There 
oan be no doubt that the applicant filed the 
appeal as an appeal against an order in the 
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execution department, and never purported 
to makean application for leave to appeal 
as a pauper. It happened, contrary to the 
expectations of the applicant, that this 
Oourt treated the appeal as from a decree 
Itis possible that if the applicant had 
been advised beforehand that he could not 
appealon a two-rupee stamp, he would 
have come in at once and within the 30 
due allowed by Art. 1700f the Limitation 

et. 


The question that we have to consider ig 
whether s.5 ofthe Limitation Act is at all 
applicable and, secondly, whether we should 
apply the same if we find that it is appli- 
sable. 

The earlier Limitation Act of 1877 has 
undergone an alteration in the later Act of 
1968. The words “for leave to appeal” 
have been added tos. 5, The words, in our 
opinion, are wide enough to include an 
application for leave te appeal asa pauper 
under O XLiV, r. 1l of the Civil Procedure 
Oode. The case of ati v. Rachla Kunwar 
(1) has been brought toour notice. In it 
two learned Judges of this Oourt held that 
the application before them, made under 
circumstances similar to those of this case, 
was time-barred. Their Lordships’ atten- 
tion was, however, not drawn to 8.5 of the 
Limitation Act of 1908, Further, it doeg 
not appear that there was any application 
before their Lordships foran ‘extension of 
time. In the circumstances, we donot con- 
sider that this case is a sure guide for us, 

Coming to the second point, namely, 
whether we should extend the period of 
limitation, we haveconsidered the matter 
from two points of view, namely, whether, 
having regard to the proviso to r.l of 
O. XLIV, we should permit the applicant 
to appeal asa pauper, and whether the 
fact thathis application has been made s 
late should deter us from granting hia 
application. We are satisfied that the 
question raised here is a question of law, 
and that the application is a bona fide one, 
and, therefore, permission to appeal as & 
pauper should be granted, and time should 
be extended, 

The question whether, as a matter of 
fact, the applicant is a pauper or not has to 
be goneinto. We direct that an enquiry 
into the pauperism or etherwise:of the a 
plicant be made by the Court below, e 
grant three months' time for the purpose, 

M. A. A. ` Application allowed, 

(1) 90 Ind, Cae, 1003; 18 A, L, J; (Qu * t 
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OUDH CHIEF COURT. 
Sroonp OiviL APPsaL No. 396 or 1927. 
July 20, 192s. 

Present :—Mr.Justice Raza and 
Mr. Justice Srivastava 
SRI HARAKH AND OoTHERS—PLAINTIFFS— 
APPELLANTS 
versus 
Musammat J AGRANI—DsrBSDANT— 
RESPONDENT 
Oudh Rent Act (XXII of 18686), 8. 108, cle. (6) and 
.(10)—Plaintiffs declared by Revenue Court to be 
mere tenants and not occupancy tenants—Suit in Civil 
Court for declaration that they are occupancy tenants, 
maintainability of. 

A Court of Revenue in Oudh in cases to which Act 
III of 1901 applies, has the exclusive jurisdiction to 
determine what is the status of a tenant of lands 
and what are the special or otherterms upon which 
such tenant holds. 

A person whose claim to ‘occupancy tenancy has 
been negatived and who has been declared to be a 
mere tenant by the Revenue Court is not, therefore, 
entitled to maintain a suit in the Civil Court for a 
declaration that he is an occupancy tenant. 

Second appeal against the decree of the 
District Judge, Fyzabad, dated the 31st 
August, 1927, confirming that of the Munsif, 
Fyzabad, dated the 13th May, 1927. 

Mr. K. P. Misra, for the Appellants. 

Messre. A. P. Sen, S. C. Das and B. N. 
Roy, for the Respondent. 

JUDGMENT.—Tbese eight appeals 
(Nos. 396 and 389 to 395 of 1928) arise out 
of eight separate suits brought by different 
plaintiffs for a declaration that they were 
not mere tenants of the lands in suit 
but were occupancy tenants of the lands 
and their ejectment from those lands 
by the Revenue Court was illegal. 'They 
-also claimed possession over the lands in 
guit as occupancy tenants. 

There has been much litigation between 
the parties about the landsin suit. The 
plaintifis have been finally declared by the 
"Revenue Court to be mere tenants of the 
lands insuit and have eventually been eject- 
ed from lands as such. They had claimed 
the lands in the Revenue Court as oc- 
cupancy tenants, but their claim has been 
rejected. They have now brought the 
present suits for declaration in the ‘Civil 
Court a3 stated above. Their claim has 
been rejected by the frst Oourt and 
the decision of the first, Oourt has been 
affirmed by the learned District Judge 
of Fyzabad. The plaintiffs havenow come 
to this Court in second appeal. 

We think there is no substance in 
these appeals. The lower Oourts were 

perfectly” right in holding that the Civi] 
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Oourt has no jurisdiction to entertain 
these suits. The plaintiffs really want 
by these suits to establish a right of 
occupancy in thelends in suit. They aleo 
sue foriecovery of the occupancy of the 
lands in suit alleging that they have 
been illegally ejected by the landlord. 
Section 108 of the Oudh Rent Act lays 
down clearly that the Revenue Court 
alone shall take cognizance of suits for 
establishing a right of occupancy or for 
recovery of the occupancy of any land 
from which a tenant has been illegally 
ejected [see s. 108, ols. (b) and (10) of the 
Oudh Rent Act]. : 

It is settled law in Oudh that a suit 
cannot be brought in a Civil Court for 
a declaration of the class of tenant to 
which the plaintiff or defendant belongs 
[see Ugar Sen Singh v. Ram Dat (1), Janki 
Prasad v. Salig Ram (2), Raghubar v. 
Raja Rampal Singh (3) and Chhab Narain 
Singh Rae v. Sri Krishna Din (4).) As 
pointed out by their Lordehips of the 
Privy Council in the case of Mohammad 
Abdul Husan Khan v. Prag (5) the Oourt 
of Revenue in Oudh in cases to which 
Act IIL of 1901 applies, has the exclusive 
jurisdiction to determine what is the 
status of a tenant of lands and what 
are the special or otherterms upon which 
such tenant holds and the Civil Courts 
have the exclusive jurisdiction to decide 
whether or not aperson in possession of 
jands holds a proprietary or under-pro- 
prietary right in the lands. 

The appellants’ learned Counsel has 
referred to certain authorities but they 
are all cases of declaration of proprietary 
or under-proprietary rights in lands. No 
question of proprietary or under-proprie- 
tary right is involved in the cases be- 
fore us. 

In our opinion the decision of the 
lower Courts is perfectly right. No case 
has been made out to disturb the judg- 
ment of the learned District Judge. The 
result is that we dismiss all the eight ap- 
peals with costs. 


G.H Appeal dismissed. 

1)1 O. O. 210. 

2) 20. C. 96. 

3) 3 O. C. 365, 

4) 2 Ind. Cas. 927; 12 O. O. 164 at p. 107. 

5) 38 Ind. Oas 814; 20 O. O 8; 15 A. L. J. 113; 21 
M. L. T. 102; 19 Bom. L. R. 203; (1917) M. W, N. 323 
&450;32 M. L J 388; 31 O. W. N. 582; 26 O. L, J. 166; 
5 O.L, J, 84 (P. O.). 
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BOMBAY HIGH COURT. 
ORIMINAL APPEAL No. 43 or 1996, 
February 15, 1928. 

Present :—Mr. Justice Fawcett and 
Mr. Justice Mirza, 
BHAGWANDAS BAKSHI—AGOUSED — 
APPELLANT 


Versus 
EMPEROR-—RESPONDINT, 

Penal Code (Act XLV of 1860), s. $04-4—Motor 
vehicle—Rash driving—Bus passing stationary tram 
car—Deviation to right—Failure to blow horn— 
Acceleration of speed—Negligence—Duties of driver. 

Where the accused the driver of & motor bus, 
while passing & stationary tram car deviated to his 
Tight to pass the car, failed to blow the horn when 

was about to pass, and accelerated his speed 
before he had actually cleared the car, and a boy 
who had alighted from the tram car was knocked 
- dowa by the bus and killed: ' 

Held, that the accused was guilty of negligence 
and liable to be convicted under s. 304-A of the Penal 
Code. [p. 659, cols. 1 & 2] 

Special caution must be taken by all motor vehicles 
while passing astationary tram oar. The driver, if 
he does have to go close to a statio tram car 
should drive at such a pace as will allow him to 
stop his vehicle almost at once should some passenger 
suddenly alight. [p. 659, col. 1.) m 

Uciminal appeal against conviction and 
Sentence passed by tne Presidency Magis- 
trate, Fourth Court, Bombay. 

Mr, Kemp, (with him Mr, K. N. Koyajee), 
for the Appellant. 

Mr. P. B. Shingne, Government Pleader, 
for the Respondent. 

JUDGMENT. 

Fawcett, J.—!ne appellant, Bhag- 
wandas Bakshi, has been convicted by the 
Presidency Magistrate, Fourth Court, of 
an offence under 8. 3U4-A of the Indian 
Paaal Code and sentenced to two months’ 
rigorous imprisonment and a fineof Rs. 201, 
in default two months’ further rigorous 
imprisonment, a 

Admittedly, the appellant was driving a 
motor bus from the direction of the Jam- 


Betjee Jijibhoy Hospital, and when he came: 


to a stationary tram ‘car, instead of pro- 
eaediag straight on to his left, he drove 
his bus to the other side of the tram, 
that is to his right, with the result that 
the bus knocked over a boy of fourteen, 
who had got down from the rear entrance 
of the tram. The boy had his head frao- 
tured and was taken to a hospital, where 
he subsequently died. 

The Magistrate has held that the death 
of the boy was due to a rash or negligent 
act of the accused, within the meaning of 
8. 9U4-À of. the Indian Penal Code. In 
poming to this conclusion the Magistrate 


42 
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has mainly relied upon the accused having 
disobeyed the proviso to r. 19 under the 
Motor Vehicles Act, which prescribes the 
ordinary course to be followed when a 
motor-vehicle passes a tram car. This is, 
that the motor vehicle should ordinarily 
passa tram car on the leftor near side, 
whether it be going in the same or the 
contrary direction. The Magistrate holds 
that the accused could have driven his 
bus on the near side of the tram and that 
im deviating to his right side, that is, to 
ihe left of the tram car, he took & rash 
step with the result that the boy was 
killed. He further held that the aceused 
did not blew his horn before passing the 
tram car and says :— 

“Tf the accused did not want to proceed 
straight on the first tram track and the 
portion of the road which was 11} feet 
and on which he could easily have taken 
the bus the width of which admitted to 
be 7 feet 7 inches he should have stopped 
the bus and proceeded further after the 
opposite tram car had passed,” 


Mr. Kemp, forthe appellant, has urged 
that this proviso to r. 19 only says that 
ordinarily the tram car should be passed 
on the near side, and that the circum. 
stances of the case justified the accused de- 
viating to his right, as he did. It is com- 
mon ground that the passage along tha 
road to the accused's left was blocked 
fora certain length by excavations that 
were going on, and that there was space 
of only lij feet between the edge of those 
excavations and the tram car. lt also apa 
pears that there was not any considerable 
amount of traffic passing along the other 
side of the tram car, to which the accused 
took his bus. The only reference that haa 
been made to such traffic in the evidence 
is about one motor car and two victorias 
that passed the accused's bus, apparently, 
before he actually reached the stationary 
tram car. In these circumstances, I am 
not prepared to agree with the Magistrate 
that the mere fact of the accused making 
this deviation was in itself a rash act 
which would bring the casa under s. 304-A, 
There was more room for the bus ta 
pass on the side that the accused took, 
and I do notthink the evidence establisheg 
that his taking the bus there instead of 
continuing on the narrow speca available 
on the proper side was, in itse,f,an act of 
rashness, 
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On the other hand, the evidence, I think, 
clearly establishes that there was some 
negligence on the part of the appellant in 
driving his bus in the way he did past 
the stationary tram car. There are, I 
think, three such acts. First, the Magis- 
trate has found thatthe appellant did not 
‘blow his horn, when he was about to pass 
this tram car. Thatis contrary to the state- 
ment of the accused, who says that he 
did blow his horn. But against this is the 
fact’ that nota single witness deposes $o 
having heard the horn blown. Thewitness 
Rajaram, who was in the motor bus, and who 
was, perhaps, in a better position than 
any of the other witnesses to see what 
happened and who has in some respects 
given evidence in favour of the accused, 
says that he does not know whether the 
horn was blown or not, If it had really 
been blown, it is unlikely that this witness 
would not have noticed it and been able 
to testify to the fact. The witness 
Khatri Anmed, who was sitting in the 
tram car at the time, deposes that he did 
not hear the horn being blown before the 
boy was knocked down. His evidence is, 
no doubt, open to criticism about what he 
says he saw, for he would presumably be 
seated in the tram car with his back to 
the place where the accident occurred ; 
but that does not affect his sense of hear- 
ing, and his testimony that he did not 
hear the horn blown goes against the 
accused's statement. In this state of the 
evidence, I think we certainly must agree 
with the Magistrate's finding that, in tact, 
the accused did not blow his horn. A 
consideration which supports this finding 
is that, had the accused blown his horn, 
the attention of the boy would probably 
have been drawn to the bus and the acoi- 
dent perhaps not occurred, 

On the other hand, there is evidence that 
supports the accused's statement that, 
when he firstsaw the boy, he tried to avoid 
him and swerved to the right. The 
Witness, Rajaram, says that the accused 
shouted out some such words as “Oh! 
On!”, and then turned his wheels and did 
his best to sawe the bay. The witness 
Khatri algo says that he heard a shout of 
“On! Oh!” before he saw the boy knock- 
ed down, so that itis possible that the 
accused on seeing the boy shouted out eo as 
to try and draw his attention, and swerved 
in orderto avoid him; but unfortunately 
thia was too late, and possibly--as some- 
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times happens—the boy thought that he 
would avoid the bus if he went oninstead of 
stopping, so that swerving the bus only : 
made matters worse. But this act of the 
accused in trying at the last moment to 
avoid the accident cannot, in itself, wash 
out his act of negligence in not sounding 
his horn at the time when he was about to 
pass the bus, Bo as to give any passengers 
that might be alighting timely notice that 
he was going to pass. 

It is contended that the boy alighted from 
the rear of the tram carin contravention 
of arule that required him to alight from 
the front part of the tram. But, in my 
opinion, the mere fact that he should not 
have got out from the rear of the car 
cannot be held to preclude the ordinary 
caution that must be exercised when 4 
motor- bus passes a stationary tram car and 
there is any possibility of passengers 
alighting from it. The accused could 
not properly assume that no body would 
alight from that particular part of the tram, 
especially as he was going along the side 
by which passengers would alight from the 
tram. 

Then the second act of negligence that, 
I think, the evidence establishes is that the 
accused went too closeto the tram without 
regulating his speed accordingly. The 
evidence, I think, shows that there was no 
traffic at the time to prevent the accused 
passing further off from the tram car, and, 
of course, the further off he went the less 
popu there would be of an accident 

appening owing to passengers unexpected- 
ly alighting from the tram. The accused 
in his statement has mentioned that he 
passed a motor car coming from the opposite 
direction and subsequently two victorias - 
also going in the opposite direction. Then 
he says he blew his horn and passed the tram. 
He seems clearly to mean that those passing 
vehicles had gone by before he actually 
reached thetram. That is also in accord- 
ance with the evidence of the witness 
Ismailji that the two victorias had passed 
the tram car before the accused's bus came 
up. There was a space of thirty-three feet 
available between the tram track on which 
this tram car was and the near side of the 
road to it and, therefore, the accused could 
safely have gone further from the tram 
than he did. His distance from the tram 
car is described by two witnesses. Mahomed- 
ally says that there was about 27 feet 
between the bus and the tram car, This 
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agrees substantially with the evidence of 
Abdulla Karim that the distance was an arm 
and a half, Again, the plan(Ex. B) that 
was drawn by the Police Officer, who came 
up shortly after the accident, shows a 
distance of six feet between the place point- 
ed outto him as the scene of the accident 
and the tram lines, where the tram car had 
been standing. The deceased was lying 
nearer those lines, so thatif the accused 
swerved, as hesays and I have held he did, 
then his actual distance from the tram car 
at the time he was passing along most of 
itslength would bea good deal less than 
six feet, That is, I think, in the circum- 
stances, an act of negligence that should 
have been avoided in view of the possibility 
of passengers alighting. 

Then the third act of negligence that, in 
my opinion, is established is that, before 
he had actually cleared the tram car, he 
accelerated his speed. Theaccused himself 
states that after he had slowed down in 
order to make his turn to the right and come 
up to the tram, he increased the speed before 
he passed the rear portion of the tram, 
That also agrees with the evidence of the 
witness Rajaram that at the time of turning 
the accused lessened the speed, but it was 
accelerated afterwards. The accused, ap- 
parently, took itfor granted that nobody 
would alight from the rear portion of the 
tram; but he wasnot justified in doing so 
and should have waited until he had 
cleared the tram car before he increased his 
speed. 

It seems tome obvious that special cau- 
tion must be taken by all motor vehicles, 
while passing a stationary tram car. In 
some places regulations provide that, if 
a motor vehicle comes up toa satationary 
tram car,on the side from which passengers 
alight, the motor vehicle must stop, unti) 
the tram car has started. I know, for 
instance, that this 1s a rule in some 
parts of Germany, and I believe the same 
applies to several towns in Great Britain. 
The driver, if he does have to goclose toa 
stationary tram car, should, at any rate, 
drive at sucha pace as will allow him to 
atop his vehicle almost at once, should some 
passenger suddenly alight; and as the 
denm in the present case, had deviated 
to his right to pass on the side from 
which passengers alighted, there were 
extra obligations upon him to take due 
bare ia passing the tram. Ithink, therefore, 
fhatin the three respects which I have 
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mentioned there certainly was negligenca 
established against him, and that those 
acts of negligence amount to culpable 
negligence within the scope of s, 304- A. 

Therefore, I do not think that we would 
be justified in differing from the con- 
clusion of the Presidency Magistrate, al- 
though my reasons for holding that the 
accused is guilty are different from those 
of the Magistrate, I would, therefore, dis- 
miss the appeal and confirm the con- 
viction and sentence. 

Mirza, J.—I agree. 

Appeal dismissed, 
A. NA, | 


LAHORE SIGH COURT, 
SPECIAL BENCH. 
URIMINAL Oasz No. b or 1927, 
March 20, 1928. 

Present :—Mr. Justice Fforde, Mr, Justice 
Addison and Mr. Justice Coldstream. 

LAJPAT RAÍ[—PETITIONBR 


versua 
EMPEROR—Opposirs-Parry, 

Criminal Procedure Code (Act V of 1898), s. 09-A— 
Forfeiture of books tending to promote class enmity— 
Conditions—Intention to promote enmity, necessity of 
—Penal Code (Act XLV of 1860), s. 158-A. 

In order to justify forfeiture under s 99-A of the 
Oriminal Procedure Oode it is necessary for the 
Government to satisfy the Court, that on the evidence 
produced by the prosecution, a conviction could have 
boon ad aes 8.153-A ofthe Penal Oode. [p. 660, 
col, 2. 

Oriminal case for setting aside an order of 
ihe Govern Coane dated the 2nd May, 
1927, 

Mr. Ram Lal Anand, for the Petitioner. 
Mr. Carden Noad, for the Opposite Party. 
JUDGMENT. 

Fforde, J.—This is an application by 
Lala Lajpat Rai, proprietor of Messrs, 
Lajpat Rai & Sons, Book-sellers, Lohari 
Gate,‘ Lahore, under the provisions of 
s. 99-B, Oriminal Procedure Code, asking 
that an order of the Governor-in-Council 
dated 2nd,May, 1927, whereby a certain book 
entitled “Khun-1-Darvesh urf Shahid 
Sanyasi" was forfeited, be set aside and 
that the copies forfeited be directed to be 
returned to the petitioner. The learned 
Government Advocate on the one side, 
and the petitioner's Oounselon the other 
were given time within which to producg 
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evidence in the form of affidavits to 


show on the one hand the wrongful intent. 


of the petitioner in publishing this book, 
and on the other hand to rebut such 
intent, 

On behalf of the Orown a certain 
number of persons have put their signa- 
tures to typed documents, which are in a 
common form, in which they purport to 
state that they have read the book in 
question and that it is such as would 
create hatred, contempt and enmity 
between Hindus and Muslims. Although 
these affidavits are in English some of 
the signatures of the alleged deponents 
are in vernacular, and I may say at once 
that evidence in this shape is of no value 
whatsoever. The learned Government 
Advocate has frankly and quite properly 
admitted that the evidence of malicious 
intent is to be found, if anywhere, in the 
book itself, 

Mr. Ram Lal Anand has putin an aff- 
davit sworn to by the son of the deceased 
petitioner in which he states that 2,000 
copies of the book in question were printed 
on jet March, 1927, for the Urdu Edition 
and 2,000 for the Hindi Edition and that 
with the exception of 500 copies all bave 
been sold out, He states that the publica- 
tion elicited no protest whatever from any 
quarter, nor was any article written against 
it in any newspaper, nor was it condemned 
at any meeting. The statement has not 
been controverted, and there is no allega- 
tion in the affidavits filed on behalf of the 
Crown that the book in question was the 
subject of any demonstrations or that it 
excited any communal feeling whatso- 
ever. 

The question fer us to decide is whe- 
ther there is inherent evidence in the 
work itself of an intent in the mind of 
the writer to promote, or attempt 16 pro- 
mute feelings of enmity or hatred between 
Hindus and Musalmans. It is alleged by 
Mr. Ram Lal that the object of the writer 
was to write a life of the late Swami 
Shradha Nand, and in doing £o to preach 
love of country and promote Hindu-Mus- 
lim unity. Hesays thatthe kock tbrough- 
out shows this intent and that nowhere 
is the Muslim religion, or the leader of 
that faith, criticized in intemperate Jan- 
guage, or indeed at all He says that 
any criticizms in the book directed against 

ersons of the Muslim faith are against 
cae who do not act up tothe true faith 
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of Islam. The book is written in a loftY 
and dignifled style and contains many 
passages of literary excellence and, in- 
deed, beauty, which even the bald cfficial 
translation has not quite destroyed, and 
there is nothing in the language of the 
work of an objectionable nature except in 
one or two sentences. In these passages 
the language is certainly bitter and ecath- 
ing, but Mr. Ram Lal arguec thatit is 
directed against some Muhammadan 
Journals which are alleged in the play to be 
attacking the Shudhi work of Swami 
Shradha Nand, and he points out that the 
Muslim community as a whole is nowhere 
attacked. In fact the Muslim religion is 
praised throughout the work and the mur- 
derer of the Swami is alleged to have been 
incited to bis act by the devil. 

Having been taken through this work 
by Mr. Ram Lal and having listened to 
his extremely able argument, I am un- 
able to hold that from the nature of the 
work itself it has been established that 
the intention of the writer was to pro- 
mote, or attempt to promote, feelings of 
enmity or hatred between the two com- 
munities, I do not think there is any need 
to refer tothe law on the subject. In order 
to justify forfeiture under s. 97- A, Criminal 
Procedure Code, it is necessary for the 
Government Advocate to satisfy the Court 
that on the evidence produced by the 
prosecution a conviction could have been 
had under s. 168-A, Indian Penal Code. 
In my judgment the evidence produced, 
which in effect consists of the book it- 
self, would not be sufficient to justify such 
a conviction. 

We have been referred to P. K. Chakra- 
varty v. Emperor (1), which has been follow- 
ed by this Court in the Vartman case 
[Emperor v, Devi Sharan Sharma] (2) with 
approval, and I need only say that the 
principles laid down by Rankin, d., 
(now Chief Justice) appear to me to be 
entirely sound. Having come to the conclu- 
sion tbat the Orown has failed to establish 
that the writer of this work had been 
&ctuated by that malicious intent which it 
is necessary to prove by extrinsic evidence, 
or to infer from the nature of the work 
itself, I would accept the application of the 


(1) 97 Ind. Cas. 738; 54 O. 59; 20 0. W. N. 053; 44 
nu J,172; A, I.R. 1926 Cal. 1133; 27 Cr. L, dJ. 

9 104 Ind. Cas, 234; 28P, L, R. 497; 28 Or, L, J, 
104; A. I. R, 1927 Lab, 594, f 
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petitioner and gét aside tha order of tor- 
feiture. I would give applicant his costa. 
Counsel's fees will bs measured at 
R; 259, 

Addison, J.—I concur. 

Coldstream, J.—After carefully con- 
sidering this case I do not find it cer- 
tainly established by the evidence that 
the intention of the applicant in writing 
the book under consideration or any part 
of it was to promote feelings of enmity 
or hatred between different classes of 
His Majesty's subjects. For that reason I 
concur in the order which it is proposed to 
pass, 


ALN. A. Order set aside. 
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BOMBAY HIGH COURT. 
ORIMINAL ÁPPLIOATION For RHVISION 
No. 43 or 1998, 
February 1, 1928, 
Present: —Mr. Justice Fawcett and 
Mr. Justice Mirza. 
NARANJI PREMJI—AcoUsBD—ÁPPLIOANT 


versus 
EMPEROR—Opposrts PARTY, 
Criminal Procedure Code (Aet V of 1898), s. 497 (1) 


—Bail—‘Offence punishable with death or transporta- , 


tion for life, meaning of—Offence punishable merely 
with transportation for life, whether within s. 497 (1). 

The words ‘offence punishable with death or 
transportation for life’ 8. 497 (1), Oriminal Pro- 
cedure Code, eover not only offences punishable with 
death orinthe alternative with transportation for 
life but also offences merely punishable with trans- 
portation for life. 

Emperor v. Nga San Hiwa (2), tollowed. 


Oriminal application for revision against 
an order of the Ohief Presidency Magistrate, 
Bombay. 

Mr, Jinnah (with him Mr. R. J. Thakor), 
for the Applicant. 


JUDGMENT. 

Fawcett, J.—The first point taken by 
Mr. Jinnah in this application for bail is 
that in sub-s. (1) of 8. 497 of the Criminal 
Procedure Oode, the words “if there appear 
reasonable grounds for believing that he 
has been guilty of an offence punishable 
with death or transportation for life" only 
cover offences punishable with death orin 
the alternative with transportation for life, 
such as cases of murder andof waging war 
under ss. 302 and 121 of the Indian Penal 
Qode, and that they do not include offences 
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merely puntshable with transportation for 
life. Although no authority fhas been ree 
ferred to in the argument before us, there 
fa, in fact, a ruling that does anpnort Mr. 
Jinnah's contention, viz Mohammad Busoof 
v. Emperor (1). But that hag been overrnled 
bv a Fall Bench of the same Court in Em- 
peror v. Nga San Htwa (2). In my opinion 
thia is a construction which cannot be 
adopted. If one refers to the definition of 
“warrant oase” in 8. 4 (1) (w) of the Orimi- 
nal Procedure Code, it will be seen that it 
is defined as a case relating to an offence 
punishable with death, transportation or 
imprisonment for a term exceeding six 
months. The Legislature obviously does 
not there mean an offence whioh is punish- 
able with those kinda of different punish- 
ments in the alternative, and they do not 
put the word “with" before “‘transportation” 
or before "imprisonment". "Therefore, T 
do not attach any importance to the argu- 
ment that in sub-s. (1) of s. 497 the word 
“with” does not appear before “transpor- 
tation for life", and, therefore, thereference 
is merely to an offence which is punishable 
with death or in the alternative with trans- 
portation for life, m : 

In regard to the application on its merita, 
in exercising our discretion under s. 498 we 
should, of eourse, have proper regard to 
what is laid down in sub-s. 1 of a. 497 that 
bail shall not be granted in a case where 
there appear reasonable grounds for believ- 
ing that the accused has been guilty of an 
offence punishable with death or trans- 
portation for life. In the present case, the 
accused is being kept in'custody on account 
of an accusation against him of having 
attempted to commit murder under a, 307 
of the Indian Penal Onde, and, therefore, 
the case is one where the offence charged 
against the accused is punishable with 
transportation for life The Chief Presi- 
dency Magistrate has given reasons for his 
view that there are reasonable grounds for 
believing that the accused in this case is 
guilty of an offence punishable with trans- 
portation for life; and after considering all 
that Mr. Jinnah has urged, we think, hav- 
ing regard in particular to the nature of 
this alleged crime, that we should not 
exercise our discretion to admit the appli- 
cant to bail. In our opinion, very great 


(1) 93 Ind. Oas. 65; 3 R. 538; A I. R. 1926 Rang. 51; 


7 Or. L J. 401. - 
m 104 Ind. rs 101; 5 R. 276; A. I. R. 1927 Rang. 205; 
778, 
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waight must be attached to the fact that, 
according to the allegations before the 
Magistrate, the complainant was under 
Police protection and had hardly left it in a 
taxi, when he was surrounded by several 

ersons and struck with knives and sticks, 

his is & crime of a very determined nature; 
and any of his assailants might, if released 
on bail, renew the attack and try and kill 
this man so that his evidence may not be 
available against them. In my opinion, 
this is not a case where we can proper] 
allow the accused to be released on bail, 
as the Chief Presidency Magistrate is satis- 
fied that there are reasonable grounds for 
thinking that he is seriously implicated in 
the charge that he was one of the assailants 
ofthe complainant. We, therefore, refuse 
the application. 

Mirza, J.—I agree. 

ALN. A, Application rejected, 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
ORIMINAL Ravision Partition No. 107-B oF 
1928. 
May 21, 1928. 
Present:—Mr. Kolhatkar, A J. O. 
'SHRIRAM—APPLICANT 
versus 
SAMIRMAL—Non- ÀPPLIOANT. 
Criminal Proce Code ga MAN 1898), 2. ue 
enquiry— Decree o 4 ou INVOLVIN: 
SM scalam of M how far binding on Criminal 


Court. . 
‘What & Magistrate has to determine in ag agih 
under s. 145 of the Oriminal Procedure Code 
which of thetwo contending parties was in peaceable 
possession of the property dispute at the date of 
the preliminary order. Itis quite immaterial, whe- 
ther euch posseasion is lawful or unlawful. [p. 663, 
col, 2. ; 

E cigar that a decree of a Olivil Court may be 
binding ona Magistrate as conclusive evidence of 

ssession, it has to be established that the decree 
is one for possession ofthe property in suit, and 
that the decree-holder obtained possession through 
Oourt in execution of such a decree, the, Magis- 
trate being bound to maintain the order for delivery 
of possession contained in sucha decree. But an 
incidental adjudication on the question of ownership 
in a suit for damages will not bar a Magistrate 
from deciding a qhestion of possession under 4. 146, 
Oriminal Procedure Code [p 683, cols. 1 & 2] 

Baldeo Baksh Singh v.Raj Ballam Singh (1), 
followed. 

It is, no doubt, open to a Magistrate żo take and 
consider the evidence of title to enable him to 
adjudicate upon the question of actual session, 
but neither proof of title nor an adjudication on 
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the question of title in favour of a party constitutes 
proof of actual possession. [p. 663, col. 2.] 

Reference made bv the Sessions Judge, 
Amraotl, under s.438 of the Criminal Pro- 
cedure Code. 

Mr.W A. Forbes, for the Applicant. 

Mr. W. R. Puranik, for the Non-Ap» 
plicant, 


JUDGMENT.—This case has been 
reported to this Court by the Sessions 
Judge of Amraoti under s. 438, Oriminal 
Procedure Code, with & recommendation 
that the order passed unders. 145 ofthe 
Oriminal Procedure Code, in favour of 
Party No. 2, Samirmal, by the Magistrate 
who dealt with it under the said section, 
should be set aside, and that Party No.1 
Shriram, should be placed in possession of 
the house in question, in his capacity as 
the present agent of one Kisanchandra, 
It is an undisputed fact thatthe property to 
which the order passed’ under s. 145 
relates consists of theentire house No. 3078, 
situated inthe town of Amraoti. Kiaan- 
chandra has some property, including 
house property, in the town of Amraoti. 
Party No. 2, Samirmal, was his agent till 
the year 1921, in which year he was dis- 
missed from service by Kisanchandra. 
Since the year 1922, Party No 1, Shriram, 
is Kisanchandra&'s agent, Each of the twe 
contending parties claims ownership of 
the house and to hold possession thereof 
as such. Party No. 1, Shriram, claims 
ownership on behalf of his master Kisan- 
chandra. The house is a double storied 
one. The upper story was let ont to one 
Hiralal. In the year 1925, Kisanchandra 
instituted a suit against Hiralal and 
Samirmal. Therein he claimed arrears of 
rent from Hiralal and in the alternative 
damages from Samirmal for use and oecupa- 
tion of the house. The amount claimed by 
the plaintiff was Rs. 80. The trial Court 
decreed the whole claim against both the 
defendants. The first Appellate Court dis- 
missed the plaintiffs suit with coste on 
the ground that it was not maintainable, 
the plaintiff not being full owner of the 
house in dispute, and there being no 
privity of contract between the plaintiff 
andthe defendants. The second Appellate 
Court set aside the decree of the first: Ap- 
pellate Court, and in its stead made a 
decree ordering the defendants to pay 
full claim tothe plaintiff as the representa- 
tiveof all the co-owners of the house, 
The decree of the second Appellate Court 
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Was mada sometime after the order under 
8. 145, Criminal Procedure Code, was passed 
in favour of Party No. 2, Samirmal. and 
some time before the submission of the 
report under s. 438, Oriminal Procedure 
Oode, by the Sessions Judge. 

It has been urged on behalf of Party 
No. 2, Samirmal,in support of the order 
sought toberevised that the only question 
which should be gone into in proceedings 
unders.145 is one of possession, and that 
as Samirmal was in actual possession of 
the house in dispute,the order passed by 
the Magistrate under s. 145 of the Criminal 
Procedure Code is correct and should not 
beinterfered with. It seems to me that this 
contention is well founded and must pre- 
vail 1tisquite clear from cl. (4) of a. 145, 
that the Magistrate is not competent to 
base his final orderon the merita of the 
claims of contending parties to a right to 
possess the subjectof dispute, but that he 
should, in dealing with cases under the 
said section, confine himself to the question 
of actual possession of the property which 
isand should be the only subject for 
enquiry in such cases. The whole scheme 
of Chap. XII contemplates an enquiry 
solely with reference to the fact of actual 
possession irrespective of title. The mere 
fact that Samirmal's title has been disproved 
and that Kisanchaudra's title as one of 
the co-owners of the house, has been in- 
cidentally held to be established in a 
suit for damages against the former will 
be of no avail to Party No. 1, Shriram, in 
the preceeding under s. 145, Oriminal Pro- 
cedure Code. Itis to be borne in mind 
in this connection that the decree obtained 
by Kisanchandra against Samirmal is one 
for payment of damages andnot for pos- 
session of the house. In order that the 
decree of a Civil Court may be binding on 
a Magistrate as conclusive evidence of 
possession it has to be established that the 
decree is one for possession of the  pro- 
perty in suit, and that the decree-holder 
obtained possession through Oourt in exe- 
cution of such adecree. It is an order 
for delivery of possession contained in such 
a decree that the Magistrate is bound to 
maintain. Itisan admitted fact in the 
present case that Kisanchandra has not as 
yet obtained a decres for delivery of pos- 
session against Party No, 2,Samirmal. In 
the absence of sucha decree the mare fast 

-ofan incidental adjudication upon the 
‘question of ownership in a suit for 
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damages will be of very little avail to Party 
No. 1, Shriram. Where a Civil Court deals 
only with the question of proprietorship of 
land ita decree will not bar a Magistrate from 
deciding a question of possession under 
S. 145, Oriminal Procedure Code: vide 
Baldeo Baksh Singh v. Raj Ballam Singh 
(1). In the suit for damages the deter- 
mination of the question of title was only 
incidentally necessary,and the suit was not 
one for possession. The decree passed in 
sucha suitcannot have any bearing on 
the question of actual possession. It is, 
no doubt, open to the Magistrate to take 
and consider the evidence of title to enable 
him to adjudicate upon the question of 
actual possession, but neither proof of 
title nor an adjudication on the question 
of title in favour of a party constitutes 
proof of actual possession. Unless Kisan- 
chandra obtains a decree for delivery of 
possession against Samirmal the former 
cannot forcibly oust the latter from the 
house in dispute by taking the law into 
his own hands, if the latter be found to be 
in actual and peaceable possession of the 
house in question. What the Magistrate 
hasto determine in proceedings under 
s. 145, Oriminal Procedure QOode,is which 
of the two contending parties was in 
peaceable possession of the property in 
dispute at the date of the preliminary 
order. It is quiteimmaterial whether such 
possession is lawful or unlawful. The 
section is concerned solely with the fact of 
actual possession irrespective of its lawful or 
unlawful character For the foregoing reasons 
I find myself unable to Accept the view of the 
learned Sessions Judge, to the effect that 
Shriram was under the circumstances 
entitled to take possession from fSamirmal 
without filing a civil suit. 


Then as regards the question of 
actual possession it is quite plain from 
whatever evidence has been adduced by 
the parties that Samirmal has been in pos- 
session of the entire house in dispute. The 
house-isa double storied one and only 
the upper story was let out to the tenant 
Hiralal. In thetwo statements, dated 24th 
April, 1927, submitted by Kisanchandra to 
the City Superihtendent of Police, the 
former hasadmitted in clear terms that 
Samirmal occupied the ground floor of the 
house, when the latter's agent took forcible 
possession thereof, and that the tenant 


(1) 3 A. L. J. 274; 2 Or. L. J, 236, x 
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Hiralal vecated ihe upper story duringibs 
pendency of ibe suit for recovery of rent 
institutedegainst him. Further it seems 
from the evidence of Samirmal as his 
witnees No. 1 that he has been in posses- 
sion of the whole house for the last one 
anda half years since the upper story was 
vacated by Hiralal tenant, and that Samir- 
mal's property was lying inside the house 
when Shriram broke open the locks of the 
house, Party No.1, Shriram, has also ad- 
mitted in [the witness-box that Hiralal 
tenant occupied only a portion of the house 
viz., the upper story, and that on enquiries 
he found that Samirmal wasin possession 
of the house, No, 3078, as ex-agent, and was 
collecting rents, Further on he admits 
that he had never been in actual posses- 
gion of the house, and that the day on 
which he broke the locks of the house 
was the very first day of his entering it. 
His statement at the end of his examina- 
tion-in-chief to the effect that he wanted 
to take possession, and that he did not 
know in whose possession the house was 
at the time he attempted to take forcible 
possession involves & clear implication that 
neither he nor his master Kisanchandra 
was in actual possession of the house or 
any part of it prior to Bhriram 8 forcible 
entry. Now as Samirmal was dismissed 
from service by Kisanchandra so far back 
as the year 1921, the former’s possession 
subsequent to that year cannot be treated 
as possession of his quondam master. 
Samirmal's agency terminated as Boon as 
he was dismissed from service, and his 
possession of the heuse subsequent to his 
dismissal must be deemed to be on his 
own account, Samirmal has stated in his 
written statement, as well as in the witness- 
box that heclaimed to hold possession on his 
own account not only after his dismissal 
in the year 1921, but also prior to his dise 
missal. As Samirmal ceased to be Kisan- 
chandra's agent in the year 1921 the for- 
mer'e possession for six years following his 
dismissal cannot be said to be that of an 
agent, and consequently of a permissive 
character. The case, Bajirao v. Dadibai 
2), relied on by the learned Counsel of 

arty No. 1, Shriram, which deals with 
the possession of an agent or servant has 
consequently no application to the facts of 
the present case. The observation of the 


¥ (2) 92 Ind. Cas, 164; A. I. R, 1926 Nag, 286; 27 Or, L. 
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learned Sessions Judge to the effect that 
"it was simply mischievous on the part of 
Samirmal to take possession of the house 
on the tenant vacating it, and then to dis- 
honestly set up his own title,” involves 
the erroneous assumption that Hiralel 
tenant was in possession of the entire house 
in dispute while from the brief analysis of 
the case given inthe report of the Sessions 
Judge it would appear that, according to 
his view, Samirmal did nothing more than 
merely locking the house when it was 
vacated by the tenant Hiralal. But the 
evidence of Samirmal as his witness No. 1 
clearly shows that he was all along in 
actual possession of the ground floor of 
the house on his own account, at any rate 
since the year 1921, and that he held 
actual possession of the first floor for 
about one and half years after it was vacate 
ed by Hiralal. Proof of his possession 
stands unrebutted. This evidence leaves 
no doubt that Samirmal was in actual and 
peaceable possession when Shriram attempt- 
ed to take forcible possession. It may 
be that his possession is unlawful, and that 
of a trespasser. But even a trespasser ig 
entitled to have his actual possession main- 
tained unders. 1450f the Criminal Procedure 
Code, provided it is peaceful It is open 
to the lawful owner to seek redress in a 
Oivil Court and to obtain a decree for pos- 
session against the trespasser. As already 
observed what is to be maintained under 
8, 145 is actual possession irrespective of the 
question of title. 

For the foregoing reasons I am unable 
to accept the recommendation of the learned 
Sessions Judge. The order of the Magip« 
trate passed under s. 145, Criminal Pro- 
cedure Code, in favour of Samirmal ig 
maintained, 

G. R, D. Order accordingly, 


BOMBAY HIGH COURT. 
URIMINAL REFERENCE No. 38 or 1928, 
March 13, 1928, 

Present :—Mr. Justice Fawcett and 
Mr. Justice Mirza. 
EMPEROR-PnzoszovTOR 


versus 
NARAYAN DHAKU BHIL-—Accvszp. 
Criminal Procedure Code (Act V of 1898), 4. 819-0 

Forwarding accused to another Magistrate for higher 
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seatenceConvlation by forwarding Magistrate, effet 
af—Reference to High Court for quashing | conviction 
wrather neodssary. 

Where a Magistrate who forwards an  &ooused 
person to another Magistrate under s. 349, Oriminal 

rocedurs Code, for passing a higher sentence not 
only records his opinion that the accused is guilt: 
as he is required to do but also convicts the mn | 
there is no legal objection tothe conviction being 
treated as a mere surplusage and as a legal nullity, 
so that the Magistrate to whom the case is sent, 
oan proceed with it without a reference tothe High 
Court for the purpose of having the conviction 
formally quashed, 

Criminal reference made by the District 
Magistrate of Nasik. 

JUDGMENT. 

Fawcett, J.—In this reference we are 
concerned with three cases, where an accus- 
ed person was charged with offences under 
as. 880,457 and 411, Indian Penal Code, 
which a Second Oless Magistrate sent up 
to the Sub-Divisional Magistrate under 
B, 349, Criminal Procedure Code. Under 
that section the Magistrate who sends up 
a case is merely empowered to record his 
opinion that the accused is guilty, and that 
he ought to receive a punishment different 
. jn kind from, or more severe than, that 
which such Magistrate isempowered to in- 
flict. In the present cases the Magistrate 
went a little further, and said that he con- 
victed the accused in each of the three 
Gases under s. 411, Indian Penal Code. 

In Queen-Empress v. Mahadu (1) it was 
held in a similar case that the conviction 
yecorded by the Second Olass Magistrate 
was illegal; and the conviction was reversed 
and the Second Class Magistrate was direct- 
ad, after recording his opinion, to proceed 
&csording to law, The District Magistrate 
of Nasik, having regard to this ruling, is 
of opinion that, as the accused has already 
been convicted, the Sub-Divisional Magia- 
trate was precluded from hearing the cases} 
aad inorder to enable the Sub-Divisional 
Magistrate to pass orders, he proposes that 
the orders of conviction should be quashed. 

We agree that they should be quashed, 
and do so accordingly, At the same time 
it may be pointed out that since the ruling 
ia Queen-Empress v. Mahadu (1), 8. 245, 
sub-s. (2) and s. 258, sub-s. (2) have been 
amended so as to run: “Where the Magis- 
trate doas not proceed iu accordance with 
the provisions of s. 349...he shall, if he finds 
the accused guilty, pass sentence upon him 
according to law.” Those sub-sections, as 
now worded, ean be read as prohibiting 


(1) Rat. Unrep. Or, O. 387; Or. Rg. No. 38 of 1888. 
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the Magistrate from passing any sentence 
in a casa which he deals wit idee B. 349, 


Criminal Procedure Oode, but 


sarily prohibiting him from finding the 
ea | guilty. The conviction will E of 
course, be one that has any legality in the 
sense af prohibiting the Sub-Divisional 
Magistrate from dealing with the case under 
8. 349, Criminal Procedure Code, or as con- 
stituting a conviction which would prevent 
any further trial under s. 403, Oriminal 
Procedure Code. Ineffect it is mere gur- 
plaeage, which reiterates the opinion of the 
Magistrate that the accused is guilty ofa 
particular offence. And we think that in 
future similar cases there is no legal objec- 
tion to the conviction being treated as such 
pe ae and as a legal nullity, so that 
the Magistrate to whom the case ia cent 
can proceed with it, without a reference to 
this Court for the purpose of having the 
conviction formally quashed. 

Mirza, J.—I agree. 

A. N, A. 


as not neces- 


Conviction quashed. 


——— Se 


LAHORE HIGH COURT, 
OriminaL Revision Petition No. 1693 
oF 1927, 

October 14, 1997. 

Present ;—Mr. Justice Broadway and 


- Mr. Justice Zafar Ali, 
EMPEROR—Paritronne 


veraua 
GIAN SINGH —Aconsno—RnsPoxnRNT 
Police Act (V of 1861), s3 28 23, 81— Penal Code 
ae ie 0 Pere 5d 853, S58— Criminal Procedura 
ode of 1898), ss 848, 417, pas ‘i 
Police Oficer while controlling fone pid v Pind 
—Offence—Duties of Police—Revision—Hrrop 
law, how far ground for interference—Altoratic, 
oF Cues zm major to minor offence oh aih an 
oa — 1 
peten B equ Appeal by Government, com- 
ere & Police Officer wh 
control of traffic during a kaiden ee B x 
e ree dene was assaulted while he was x E 
iag a ok c alonga private road which led to the 
Held, that the Police 


Che power of the Court un 
Oriminal Procedure Code, being by ita SE 


ly discretionary, the Court is not bouad on reyi- 
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n to set aside a conviction in every case in 
Lae an illegality haa been committed, especially 
where no prejudice is shown to have been caused by 
such illegality [p. 667, col 2] . 

Abdul v Emperor (5) and Ala Dya v. King-Emperor 
(8) relied on. i 

The High Oourt is not, therefore, bound to inter- 
fare with a conviction in revision merely because 
the accused was not re-examined a second time after 
the conclusion of the prosecution evidence. [ibid.] 

Lachhman Singh v Emperor im. Ghulla v Emperor 
(3) and Fernandez v. Emperor (4), distinguished. 

Alteration of a conviction from one under a. 353, 
Penal Code, to one under s 352 of the Oode. does 
not amount toan acquittal, and no appeal lies in 
such case under s. 417, Criminal Procedure Code [p. 
667, ool. 1.] a 

Oriminal revision from an order of the 
Sessions Judge, Ambala, dated the 13th 
November, 1926. ` 

Mr. Carden Noad, for the Orown. 

Mr. Barkat Ali, forthe Respondent. 


JUDGMENT. 

Broadway, J.—On 28th August 1926, 
Sir Alexander Muddiman gave a garden 
party at his house, Peterhof, Simla, at 
which Their Excellencies the Viceroy and 
Lady Irwin were to be present. As is usual 
on these occasions the Superintendent of 
Police made arrangements for the control 
of traffic along the road and within the 
preeincts of Peterhoff itself. The gate 
leading into Paterhoff appears to have 
been a narrow one through which only 
one rickshaw could pass at a time. Sergeant 
Devine, a head constable and four con- 
stables had been detailed to supervise and 
carry out the arrangements necessary for 
the proper control of the traffic and to see 
that everything was done peaceably and 
in order. Having regard to the narrow- 
neas of the entrance of the gate Sargeant 
Mevine ascertained from Sir Alexander 
Maddiman whether the rickshaws should 
be parked in the grounds of Peterhoff or 
outside, and was informed that there 
was not sufficient accommodation for the 
parking arrangements in Paterhoff and 
that it would be necessary to have them 
parked outside. Accordingly it was arrang- 
ed by Sergeant Devine that, after a certain 
number of rickshaws had passed through 
the gate and their occupants had alighted, 
they should be passed out as quickly as 
possible. . 

In accordance with these arrangements, 
when a certain number of rickshaws had 
emptied, a constable was sent by Sergeant 
Devine to direct the coolies to take them 
put and park them fas arranged on 
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the roadside. The constable returned 
and reported that the mate in charge 
of one of the rickshaws refused ta 
take his rickshaw out and had been in- 
solent and had abused him. Thereupon 
Sergeant Devine went to the spot and 
placing his hand on the shoulder of the 
mate in question directed him te take his 
rickshaw out. The mate, instead of doing 
80, snatched the light cane that Sargeant 
Deviae had under his left arm and with 
it struck the Sergeant at the same time 
asking him whether he could not see who 
he was. Sergeant Devine promptly had 
him turned out with the aid of the other 
Policemen. The mate struggled and in 
the struggle kicked at and struck Ser- 
geant Devine. He was ultimately turned 
out and the rickshaw placed in its proper 
position outside. He refused to give his 
name, saying that the name of the Com- 
mander-in-Ohief would be sufficient. It 
later transpired that this man was the 
mate in charge of the rickshaw belong- 
ing to His Excellency the Oommander-in- 
Chief. Proceedings were instituted against 
this man, whose name is Gian Singh and 
he was convicted of an offence under a. 353, 
Indian Penal Oode, and sentenced to three 
months' rigorous imprisonment. He ap- 
pealed to the learned Sessions Judge of 
Ambala who eame to the conclusion that, 
inasmuch as Peterhoff was not a place of 
publie resort, the obstruction to Sergeant 
Devine was not an offence, and holding 
that s. 353 was inapplicable convicted Gian 
Singh under s, 352, Indian Penal Code, and 
Bentenced him to the term of imprison- 
ment he had then undergone, about 15 
daya and to the payment of a fine of 
8. 25, 


Against the decision of the learned 
Sessions Judge the Orown has preferred an 
appeal under s. 417, Criminal Procedure 
Oode, urging that the offence committed by 
Gian Singh fell withfn the purview of. 353 
Indian Penal Code, and asking that itshould 
be so recorded and the sentence imposed 
by the trial Magistrate restored. At the 
hearing the learned Government Advocate 
pointed out that the intention with which 
this appeal had been filed was not so 
much to get the sentence passed on Gian 
Singh enhanced as to geta dafinite ruling 
as to whether the offence committed by him 
fell within s. 353, Indian Penal Oode or not, 
It was urged that, having regard tos, 31, 
Police Act, Peterhoff was, on this particular 
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ocoasion, a place of public resort and 
fürther tbat, in any event, the control of 
traffic witbin the precincts of Peterhoff 
grounds should be treated as ancillary 
to the control of traffic slong the road 
inasmuch as the congestion or block of 
traffic on the road leading:from Peterhoff 
to the main public road would necessarily 
result in a block on the road itself. It 
was further contended that, having regard 
to the provisions of ss. 22 and 23, Police 
Act, the order of the Superintendent of 
Police, deputing Sergeant Devine and his 
subordinates to attend the garden party 
jn their capacity as Police Officers, was 
a lawful one, and any interference with 
them in the lawful discharge of their 
duty would fall within the purview of 
s, 353, Indian Penal Code. 

Mr. Barkat Ali, on behalf of Gian Singh 
raised a preliminary point to the effect 
that the appeal was incompetent inasmuch 
as there had been no acquittal under s. 
353, and reliance was placed, inter alia, 
on Fazal Khan v. Emperor (1). Having 
regard to that authority I consider that 
the objection is valid and that the appeal 
was not competent, At the same time 


I consider that the learned Government 


Advocate’s request, that the appeal should, 
in these cirsumstances, be treated as a 
petition for revision under s. 439, was 
fair and proper and we have treated this 
as & petition for revision. 

Next Mr. Barkat Ali contended that, 
as a revision, he was entitled to examine 
the record to satisfy us that, on the 
merits, his client had committed no offence 
at all It is not necessary to enter into 
the details of the evidence. In my judg- 
ment there can be no doubt at all that 
Gian Singh had a very inflated opinion 
of his own importance as the mate in 
charge of the rickshaw of a very high 
official and that the story told by the 
witnesses for the prosecution is true. 
Indeed, Mr. Barkat Ali did not attempt 
to refer to the defence evidence which 
has only to be read to be discarded. 


He next urged that the entire trial 
was vitiated owing to the fact that Gian 
Singh bad not been examined a second 
time afler the conclusion of the prcsecu- 
tion evidence, and he referred to various 
authorities, as, for instance, Lachhman 


D 101 Ind. Cas. 892; 8 Lah. 136; 28 Or. L. J. 508; A. 
L 1927 Lah. 369; 8 A. L Or. R, 149. 
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Singh v, Emperor (2), Ghulla Y, Emperor 
(3) and fernandez v. Emperor (4), eto. 
Thera is no doubt that these authorities 
support Mr. Barkat Ali's contention and 
the provisions of the Criminal Procedure 
Qode in this behalf are undoubtedly 
mandatory. Nevertheless I do not think 
it necessary to interfere in this case on 
that ground, although, had it been an 
appeal that was before us, I might have 
felt bound to order a re-trial from the 
point at which the Magistrate had failed 
to carry out the procedure laid down. 
Being a revision, it seems to me, despite 
the illegality, I am not bound to inter- 
fere. It was pointed out in Abdul v. 
Emperor (5) & case cited by Mr. Barkat 
Ali himself that, sitting as a Court of 
revision, this Oourt is not bound to inter- 
fere even in the case of an_ illegality 
committed by the Court below. That was 
a decision of a Single Judge. In Ala 
Dya v. King Emperor (8) a Division 
Bench consisting of Sir William Olark, 
Ohief Judge, and Mr. Lal Chand, both of 
them eminent Judges of the Ohief Court, 
laid down that the controlling power of the 
Court under s. 439, Oriminal Procedure 
Code, being by its terms entirely discretion- 
ary, the Court is not bound on revision to 
set aside a conviction in every case in 
which an illegality has been committed, 
especially where no prejudice is shown 
to have beencaused by such illegality. 
Mr, Barkat Ali was unable to show that 
his client was in any way prejudiced by 
the omission referred to in this case, and 
I, therefore, decline to interfere on thig 


ground, S . 
Turning to the question raised by the 
Orown: I am of opinion that the view 


contended for by Mr. Oarden Noad is 
correct. I am not prepared to accede to 
the argument that Peterhoff was on that 
articular date a place of public resort, 
ut, having regard to the provisions of 
88. and 23, read with s. 31, Police 
Act, I am of opinion that the Superin- 


96 Ind. Cas 863; 7 Lah, 564; 2 Lah. Cas, 333; 
o1 ort J 1007; A. L R. 1996 Lah. 551; $7 P. L. R. 


^ 44 Ind. Cas 184: 1 P. R.1918 Or; 19. Or. L.J. 
280. ° 7 

(4) 59 Ind Cas. 129; 45 B 672; 22 Bom. L. R. 1040; 
32 Or L J 17. 

(5) 6 Ind. Oas. 639; 19 P. W. R. 1910 Or; 11 Or. L, 


J. 389. ° 
(6) 5 P.R. 1908 Or; 4 Or. L. J, 75; 116 P, L.R. 5 
1907. 
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tendent of Police, in passing the ordera 
ha did, danuting Sergeant Devine and 
his subordinates to Peterhof on that 
nate, was acting lawfully and that Sergeant 
Devine, in arranging for the control of 
traffic not onlv on the road immediately 
helow Peterhoff. bnt also along the road 
leading to  Peterhoff and within ita 
precincts, waa acting in the lawful 
diacharge of the duty that he was law- 
fully bound to carry out. There are 
many duties performed by the Police 
force which are not specifically provided 
for by the Police Act itself, but the 
maintenance of law and order and the 
control of traffic along public roads, as 
well as roads leading to such public roads, 
ia to my mind an essential part of the 
functions of the Police. I would, therefore, 
accept this petition for revision and setting 
aside the order of the learned Sessions 
Jadgea convicting Gian Singh under s. 352, 
Indian Penal Code, restore that of thelearned 
Magistrate and convict Gian Singh of an 
offance under s. 353, Indian Penal Code, 
Having regard to the time that has elapsed, 
and the fact that Gian Singh has served 
a certain amount of imprisonment and 
has vaid the fine imposed by the learn- 
ed Sassions Judge, I do not think it 
necessary to enhance the sentence, 
Zafar All, J.—I agree. 
Petition accepted, 


— 


BOMBAY HIGH COURT. 
Ontuisan RREBRANOR No 9 or 1928. 
March 5, 1928. 

Present :—Mr. Justica Fawcett and 
Mr Jnsties Mirza. 

In re PUNTALAL OHUNTLAL. 
Oriminal Procedure Code (Act V of 1898), ss. 488, 
489—Application for alteration of rate of main- 
tenance—Grounds for alteration—-Change in circum- 

stances, neceasity of —Divorce, effect of. 

Avart from any change of circumstances which 
could be the basis of a new order under s. 489, 
Gciminal Procedure Code, a Magistrate hearing an 
application for alteration of the rate of main- 
tenance fixed by an order unders. 488, Oriminal 
Procedure Code, cannot inquire whether at the time 
of the application andat the time when the order 
for maintenance was passed the husband had 
sufficient means to*pay such allowance. [p 668, col. 
9 


TE otion 489, Oriminal Procedure Code, contemplates 
sine cases where thereis a change inthe financial 
circumstances of the person affected that justifies 
an alteration in the allowance that has been fixed. The 
section does not refer toa change in the status of 
the parties e.g, by divorce, entailing a stoppage of 
the allowance, (p. 669, col 1] 
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The question of divores can, however, be ralsed 
by the husband whenever he is called upon to 
show why he has failed to comply with the order to 
pay his wife maintenance under sub-s. (3)of s 488 
Oriminal Procedure Code [p 688, col. 9; p. 689, col. 1.4 

In re Suleman Varsi (4), referred to. 

Oriminal reference made by the Sessions 
Judge, Abmedahad, 

Mr. V.N. Chhatrapati, for the Appli- 
eant, 

Mr. P. B. Shingne, Government Pleader, 
for the Crown. 

JUDGMENT. 

Faweett, J.—There are two points 
that arise on this reference by the Sessions 
Judge of Ahmedabad. One that may 
be first dieposed of is that referred to 
in the penultimate paragraph of the letter 
of the Sessions Judge. The City Magis- 
irate in his order of September 5, 1997, 
made some remarks to the effect that it 
was hard upon the husband, Punjalal, to 
pay the allowance that he had been 
ordered to pay under s. 488, Criminal 
Procedure Oode, in July 1926. But the 
Magistrate says: “I cannot sit in judg- 
ment over the order passed by my pre- 
decessor when no change in circumstances 
is established." 'The Sessions Judge sub- 
mits that in this the Magistrate was 
wrong. He says :— . 

"I would submit that, as, under s. 
488 of the Code, only a person having 
sufficient means can be ordered to pay 
maintenance at. al], there was nothing 
to prevent the Magistrate making a new 
order, if he found after proper inquiry 
that the means of the husband were 
not sufficient to enable him to pay £o 
much." 

If the Sessions Judge means by this 
that, apart from any change of cireum- 
stances, which could be the basis of a 
new order under s. 489, Oriminal Pro- 
cedure Code, the Magistrate can inquire 
whether now and aj the time when the 
order directing Punjalel to pay a main- 
tenance allowance was passed, he had 
sufficient means to pay such allowance, 
then we think that that is obviously not 
correct. It would in effect be a review 
of the previous judgment of the Court 
contrarv to the provisions of s. 369, Ori- 
minal Procedure Code. The judgment of 
July 1926 in effect holds that the hua- 
band had sufficient means to pay the 
allowance of Rs. 15 per mensem which 
was then ordered, and it was only on 
a change of circumstances of the kind 
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described in s. 489, Oriminal Procedure 
Code, that the Magistrate can make an 
alteration in the allowance that has to 
be paid. We think the view taken by 
the Magistrate was, therefore, correct, 

The second point is whether the City 
Magistrate was justified in holding that the 
husband, Punjalal, was only liable to pay 
maintenance up to the date of his applica- 
tion of August 23, 1927, when he alleged 
that he had divorced his wife Bai Sarasvati. 
The Magistrate accepted the bare word of 
Punjalal that he had divorced his wife, 
and treated that divorce as valid, although 
Bai Sarasvati on August 30, 1927, put 
in a counter-application denying the valid- 
ity of any such divorce, The Sessions 
Judge is of opinion that the Magistrate 
was not justified in accepting the mere 
statement of Punjalal that he divorced 
his wife, and that he should have requir- 
ed him to prove that there has been a 
legal divorce depriving Bai Sarasvati of 
any further claim upon him. Failing 
this, in the opinion of the Sessions Judge 
the order for maintenance should have 
been continued in force. The statement 
about divorce was made in the course 
of thehearing of an application by Punja- 
lal for the variation of maintenance al- 
lowance under s. 489, Oriminal Procedure 
Code. The allegation that there was this 
divorce would not in itself fall under 
5. 489, Oriminal Procedure Code, because 
that section, in our opinion, clearly con- 
templates only cases where there is a 
change in the financial circumstances of 
the person affected that justifies an al- 
teration in the allowance that’ has been 
fixed. [Cf. Shah Abu Ilyas v. Ulfat Bibi 
(1), which rules that this section does 
not refer to a change in the status of 

arties entailing a stoppage of the al- 
owance; and also In re Abdul Ali Ish- 
mailji (2) and Mahomed Abid Kumar 
Kadar v. Ludden Sahiba (8)]. Therefore, 
the Magistrate should not have introduced 
this question into his order upon the 
application of Panjalel under s. 489, Ori- 
minal Procedure Code. 

The question of this divoree can, how- 
ever, be raised by the husband whenever 
he ia called upon to show why he has 
failed to comply with the order to pay 

(1) 19 A. 50; A. W, N. (1898) 178; 10 Ind. Dec. (N. 8.) 


(2) 7B, 180; 4 Ind. Lec. (x. 8.) 191. - 
o 14 0, 276; 11 Ind, Jur, 298; 7 Ind. Deo, (x, 8.) 
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his wife maintenance under subs. (3) 
of s. 488, Criminal Procedure Code. If the 
wife applies to recover maintenance for 
& period covering any time after August 
23, 1927, then will be the proper time 
for the Magistrate to consider this question, 
It dces not appear from the present ma- 
terials that an application has already 
been made by the wife in respect of 
such period, For this reason as well ag 
those given by the Sessions Judge, we 
think there is proper ground for quashing 
that part of the Magistrate's order which 
directed that Punjalal should not be liable 
for the allowance accruing on or after 
August 23, 1927, 

A question has been raised whether 
such a question should be gone into by a 
Magistrate in a summary proceeding under 
8. 488, Oriminal Procedure Code. It is 
clear, however, that if there is a valid 
divorce, that effects a change of status 
which renders the order of the payment 
of maintenance inoperative after the date 
of such divorce (cf. the cases already 
cited and In re Suleman Varsi (4). Acs 
cordingly, if the husband is able to ade 
duce satisfactory evidence that there hag 
teen such a valid divoree, then the Magis- 
trate would be justified in acting upon 
that evidence; and we cannot say that 
he could properly refuse to interfere 
unless the husband produced a decree of 
a Oivil Court declaring that he had valid- 
ly divorced his wife. 

The part of the Magistrate's order, which 
directed that Punjalal should not be liable 
for the allowance accruing on or after 
August 23, 1927, is quashed. 

Mirza, J.—Iagree. 


Ord 
(4) 1 Bom, L. R, 846. rder accordingly, 


— 


LAHORE HIGH COURT, 
OptminaL Raviston Casm No. 751 or 1928, 
May 25, 1928. 

Présent :—Sir Shadi Lal, Kr., Ohief 


: Justice, 
MAKHAN SINGH—Paritionag 
eversus + 


Musammat HARNAMO— RESPONDENT, 
Criminal Procedure Code (Act V of 1898) 88. 4, 408 
488—Maintenance, application for—Magistrate’s power 


SAATES te's pow 
to award ehouse to live in—Husband offering d 
receive wife—Maintenance, award of— Application 


for maintenance, whether yu Ee Send applicas 
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maintenance, i.e; a house to live in, under s, 488 
Criminal Procedure Code. 

When a husband offers to receive his wife to live 
with him, an order for maintenance cannot be made 
except on proof of adultery or cruelty. 

An application under s. 488, Criminal Procedure 
Code. is not a complaint as defined in the Code 
and, therefore, cannot be sent under 8.202, Oriminal 
Procedure Oode, for report. 

Oase repurted by the District Magistrate, 
Amritsar, with his No. 1136 of 1928. 

FAOTS of the case appear from the 
following report made by the District 
Magistrate:— 

REPORT.—One Musammat Harnam 
Kaur applied to the Oourt of 8. Karam 
Bhah,a Magistrate of the lst Olass that she 
is the married wife of one Makhan Singh 
who has failed to maintain her. Upon 
which the Magistrate by his order, dated 
28th January, 1928, ordered the husband 
to pay Rs. 15 a month as maintenance 
and should also give her & house to live in. 

The accused on conviction by B. 
Karam Shah, exercising the powers of 
a Magistrate of the First Olass in 
the Amritsar District, was ordered to 
pay Rs. 15 per mensem as maintenance by 
order, dated the 28th January, 1928, under 
8. 48%, Oriminal Procedure Code. 

The following case from theOourt of 
S. Karam Shah, Magistrate, First Olass, 
is forwarded to the Hon'ble Judges of 
the High Oourt, Lahore, for orders under 
B. 438, Oriminal Procedure Code. 

One Musammat Harnamo sued her hus- 
band, Makhan Singh, for maintenance under 
8. 483, Criminal Procedure Code. 
trate in his order; dated the 6th January, 
1923, awarded her Rs. 15 a month, as 
maintenance and a house tolive in. This 
order is illegal for the following reasons :— 

(1) The Oourt has no power to award 
anything but maintenance under s. 488, 

2) The husband offered to receive his 
wife to live with him. In the circum- 
stances except on proof of adultery or 
cruelty no order for maintenance could 
be made. l 

(3) The Magistrate sent the casé under 
8. 202, Criminal Procedure Code, for in- 
quiry. A case under s. 188 is not a com- 
plaint as defined in the Oriminal Procedure 
Code, vide Sardaran v. Amir Khan (1). 

(4) The statement of the complainant 
was never taken in the presence of the 
respondent. In fact the record consists 
only of the statement of the husband 
taken on oath as witness. 

i my 28 X, B.1805 Or; 90 P, p. R, 1005; 8 Or, LJ, 
al] 
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In the circumstances I recommend that 
the order be set aside. 

Mr, Bhagwan Dass, for the Petitioner. 

Mr S. C. Chatterji, for the Respondent. 

ORDER.—The irregularities and the 
Ulegalities pointed out by the District 
Magistrate vitiate the trial of the case; 
and I am, therefore, constrained to quash 
the proceedings and direct the Magistrate 
to proceed in accordance with law. 

R. L. Petition allowed, 





ALLAHABAD HIGH COURT. 
FULL BENCH. 
OnrwiNAL ArPEaL No. 1017 or 1927. 
June 8, 1928, 

Present:—Mr. Justice Sulaiman, Acting 
Ohief Justice, Mr. Justice Boys, Mr. Justice 
Banerji, Mr. Justice Kendall and 
Mr. Justice Weir. 
EMPEROR— APPELLANT 
versus 
TIKA RAM—Acouszp—Rasronpent, 

U.P. Land Revenue Act arr of 1901), s. 147— 
Penal Code(Act XLV of 1860), 8. 17h—Service of 
notice on defaulier—Reasonable time for appearance 
not given—Conviction for non-appearance —Legality 
of conviction—Practice—Unnecessary issue—Court, 
whether bound to decide. 

Wherea citation under 8.147 of the U. P. Land 
Revenue Act was served upon the accused who 
resided a long way fromthe Tahsil at 5 P. x. ona 
certain day to appear with the arrears of revenue 
due on the next day, ‘incase the entire arrears 
together with the process-fee were not paid very 
Boon, and the accused was convicted for failure to 
appear on the next day: 

Held, that the accused was under the circum- 
stances entitled to expect a reasonable time within 
which to make the necessary arrangements, and that 
the conviction was illegal. [p. 071, cols 1 & 2] 

A party cannot callupon the Court to express its 
opinion on an issue which is no longer alive. [p. 672, 


col. 1. 

‘the function of the Court whether sitting singly 
or sitting asa Bench whether a Division Bench or 
& Ful Bench is limited to decide some issue in 
being between two parties. [p. 671, col. 2] 

Russian Commercial ds Industrial Bank v. British 
Bank of Foreign Trade (3), referred to, 

Oriminal appeal by the Local Govern: 
ment from an order of the Magistrate, 
First Olass, Bareilly, dated the 30th of 
June, 1927. 

Mr. U. S. Bajpai, Government Advocate, 
for the Crown. 

JUDGMENT.—This is an appeal on 
behalf of the Local Government. A cita- 
tion, Ex. A in the case, under s. 147 
of the U. P. Land Revenue Act of 
1901, was served upon Tika Ram, the op- 
posite-party in the present case. He 
failed to appear on the date fixed, March 
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llth at noon, and the criminal prosecu- 
tion, out of which these proceedings arose, 
was instituted against him under the 
first part of s. 14/ of the Indian Penal 
Code. The citation was dated February 
2oth, 1927, but admittedly it was not 
served on the accused until 5 P. x. 
on March 10th, 1927, Tika Ram admitted 
that the citation was served on him, but 
stated that his village was 15 kos from 
ihe Tabsil and that he fell ill on the 
evening of the luth March, and" could 
not attend or pay the revenue. He tender- 
ed no proof that he was ill, and, so far 
as the evidence on the record goes, the 
process-server stated that he was not 
ill at 5 P. x. on March 10th. Tika Ram 
further did not offer any proof that his 
village was 15 kos distant from the Tahsil 
nor, except by implication, did he sug- 
gest that the distance was the real cause 
of his failure to attend. He probably 
intended the statement that his village 
was 15 kos distant to be read with his 
statement that he was ill as accounting 
for his failure to attend at the Tahsil lt 
js not denied by the Orown that the 
statement as to the distanceis accurate ; 
it is only urged that it was for the ac- 
cused to lead evidence on the point. So 
far as the facts go we may take it as 
unlikely that the accused would _have 
wrongly stated the distance of his village 
from the Tahsil when the truth as to that 
fact was not merely easily ascertainable 
in the Oourt of the Magistrate, but must 
have been very well-known to everybody 
in the locality. 

In the view, however, that we take of 
the case the point is only of minor im- 
portance. The essential facts are that the 
citation read as follows :— 

“Whereas arrears......... are due by you 
snese JOU are hereby directed to pre- 
sent yourself personally in this Oourt on 
the lith March, 192/, at noon, in case the 
entire arrears together with the process- 
fee for this sum are not paid very soon.” 

It is manifest that in view of the fact 
that, though the citation was issued on 
February 25th, it was not served till 
March 10th, 1927, at 5 r. Įm., and called 
on the accused to be present at noon 
on lith March, “in case the entire arrears 
eres ATO not paid very soon” no con- 
vietion under s. 147 could possibly stand. 
Whether the distance was a full 15 kos 
er not the villago was clearly a long 
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way from the Tehsil, and it would be 
most unreasonable to serve a notice on 
& person at 5 P. M. one day that hewas 
to be present with the money on the next 
day by noon at a distant place. More- 
over, it is manifest that the accused was 
entitled to the benefit of the condition 
implied in the words “in case the entire 
arrears are not paid very soon." In view 
of that condition he would clearly be 
entitled to expect a reasonable time within 
which to make the necessary arrangement, 
Olearly the citation was phrased on the 
basis that it would be served upon him 
in good time for him to take the neces- 
sary action, and it was issued apparently 
in good time, but through no fault of Tika 
Ram it was not served on him till 5 P. m, 
on March 10th, 

The Magistrate did not acquit on these 
grounds but following the rulings of this 
Oourt in Emperor v. Bhirgu Singh (1) 
and Banwar, Lal v. Emperor (2). 

It having appeared not as & result of 
any argument on behalf of Tika Ram or 
of any evidence read before us on his 
behalf, but on the simple statement of 
the case for the Orown that no convio- 
tion could follow on the face of it, this 
appeal must fail. The learned QGovern- 
ment Advocate urged us to proceed not- 
withstanding and to consider the correct- 
ness or otherwise of the two rulings we 
have quoted. This we have felt it im- 
possible to do. The learned Government 
Advocate had to admit and frankly ad- 
mitted that if this sase was before a 
single Judge he would not feel justified 
in asking for an obiter dictum when the 
case had already been declared to fail 
on its merits. Ifthere is no justification 
for a single Judge deliberately proceed- 
ing to decide an issue which no longer 


-arises, there is no justification for five 


Judges adopting sucha course, The de- 
cision would be none the-less obiter, 
The principle involved is simple. Our 
function, whether sitting singly or sitting 
as a Bench whether a Division or a 
Fall Bench is limited to deciding “some 
issue in being betweentwo parties” [per 
Lord Sumner in Russian Commercial and 
Industrial Bank v. British Bank of Foreign 


(1) 99 Ind. Oas. 60; 24 A. L. J. 1001; 280r. L. Ji 
38; A. I Re 1927 All, 198; L. R. 8 A, 41 Or: 48 à 
205 


(2)99 Ind. Ind. Oas. 409; 25 A. L. J. 38; L. R. 7 
A. 117 Orj A L R, 1927 AU, 49; 28 Or, U. J, 103; 48 
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Trade (3).] If the case for the Orown 
had not failed on the mere statement of 
the facts alleged by the Orown it might 
have been necessary to enter into the 
question of the correctness or otherwise 
ofthe decisions referred to, but the moment 
that it appeared that the appeal must 
fail on the merits of the case as stated 
by the Orown there was an end of it, 
and the opposite-party could not be 
called upon to argue anissue which was 
no longer alive. 
The appeal failing it is dismissed. 
l dismissed. 


A. N. A. Ap 
S 1921)2 A.O. 438; 90 L. J. K. B. 1089; 05 S. J. 
133; 87 T. L. R. 919. 





RANGOON HIGH COURT, 
ORIMINAL APPBAL No. 504 oF 1928, 
June ð, ly2g. 
Present:—Mr. Justice Carr. 

P. J. MONEY-—APPLIOANT 


versus 
EMPEROR—OprosiTe PARTY, 

Legal Practitioners Act (XVIII of 1879), e. 86— 
Notsce to tout—Non-appearance in Court—Complaint 
for offence under s. 174, Penal Code, legality of— 
Order making complaint, whether appealable— 
Oriminal Procedure Code (Act V of 1898), ss. 195, 476, 
476-B. 

Although a Court has no power under s, 36 of the 
Legal Practitioners Act to proceed against a tout 
without giving the alleged tout notice of the 
intention of the Oourt to take proceedings against 
him and giving him an opportunity to show cause 
against the proposed action, the section does not 
authorise a Uourt to eompel the attendance of the 


ut. 

The failure of an alleged tout to whom a notice 
under s. 36 of the Legal” Practitioners Act is issued, 
to appear in Oourt to receive orders does not, there- 
fore, amount to an offence under 5.174 ofthe Penal 


de. 

An order of a District Magistrate making a com- 
laint for an offence unders 174 of the Penal Code 
8 not appealable under s. 476-B, Oriminal Procedure 

‘Code, inasmuch as the offence unders. 174 ofthe 
Penal Code is not one of the offences for which a Oourt 
can make a complaint under s, 476 ofthe Oriminal 
Procedure Code. 

Oriminal appeal against an order ofthe 
District Magistrate, Rangoon, in Oriminal 
Regular No. 247 of 1928, 

JUDGMENT.—The appellant, P. J. 
Money, asks this Oourt to set aside an order 
of the District Magistrate, Rangoon, making 
&complaint against him under s, 174 of 
the Penal Code. The appellant was called 
upon by the District Magistrate under 
8. 96 of the Legal Practitioners Act to show 
pauso why he should not be entered as 

tout ih a list to be published under that 
pection, The appellant appeared at the 
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enquiry and was directed by the District 
Magistrate to attend at 11 o'clock on the 2nd 
of April and receive orders in the proeeed- 
ings. He did not attend and for that reason 
the District Magistrate has charged him 
under s. 174 (2) of the Penal Code. 

Itis clear to me that the District Magis- 
trate’s action was wrong. Section 36 of 
the Legal Practitioners Act merely says 
that no person's name shall be included in 
the list of touts until he shall have an op- 
portunity of showing cause against its 
inclusion. The effect of that is that the 
District Magistrates could not proceed with- 
out giving the appellant notice of hig 
intention to do so and giving him an 
opportunity to show cause against the ac 
tion proposed, but it does not authorise the 
District Magistrate to compel the appel- 
lant's attendance in the proceedings. If, 
after the receipt of such a notice, the 
appellant absented himself, it would have 
been open to the District Magistrate to 
proceed in his absence. Nor was it open 
to the District Magistrate to compel hig 
attendance to receive ordersinthe case, It 
cannot be said, therefore, that the appele 
lant was legally bound to attend the District 
Magistrate's Oourt and, therefere, 8, 174 of 
the Penal Oode cannot possibly apply 
and the prosecution must necessarily fail. 

There 1s, however, a further matter which 
calls for consideration. The offence in quea- 
tion is one which falls within eub-s. 1 
(a) of s. 195 of the Criminal Procedure Code 
and s, 476 of the Oriminal Procedure Code 
does not apply tooffences referred to in cl (a) 
of this sub-section, Section 476, therefore, 
does not authorise the makingof the com- 
plaint by the District Magistrate, I have 
no doubt, howeve1, that the District Magis- 
trate had the inherent power to make the 
complaint which is necessary under 8. 195 
before the appellant could be prosecuted, 
Bat a further resuft is that s. 476 (b) also 
does not apply in this case and that no 
appeal, therefore, lies. The matter does, 
however, in my opinion, come within the 
revisional jurisdiction of this Oourt and, 
in view of what I have said on the merits of 
the case, [ am satistied that this Oourt ought 
toset aside the order and direct the Dis. 
trict Magistrate to withdraw his complaint, 

In exercise of my revisional jurisdiction, 
I, therefore, direct that the complaint 


made by the District Magistrate be 
withdrawn. 
A. My A Order set aside, 
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PATNA. HIGH COURT. 
Finest Orvin APPBAL No 277 or 1924. 
Mav 9, 1928, 
Present:—Mr. Justica Das and 
Mr Justice Allanson. 
RAJRANI DEBYA-DesBSNDANT 
—APPBLLANT 


versus 
GOMATI DEBYA AND ANOTHER— 
PLaiNTIFFS—RBRPONDHRNTS. 

H indu Law —Suecesston—dM ithila School—Widowed 
daughter's right to  inherit—Doctrine of religious 
efficacy—Partition—Jajmanka books, partibtlity of. 

A widowed daughter ia not excluded from inherit- 


ance under the Mithil t f Hi . [p> 
874, col 2 a system of Hindu Law. [p 


Though the doctrine of spiritual efficacy con- 
trols toa large extent the question of succession 
in the Dayabhaga Law, it plays no part in the Mithila 
School of Hindu Law. (p. 673, col. 2.] 

Jajmanka books of Pandas are capable of being 
partitioned [p. 674, col 2 

Ram Chander v. Chhabbu Lal (1), followed. 

Firet appeal against a decision of the 
Deputy Magistrate, Subordinate Judge, 
Deogarh, dated the 27th September, 1924. 

Mesara. S. M. Mullick, S. N. Bose, L. E. 
Jha and Pitambar Jha, for the Appellant, 

Messrs N C. Sinha and Bankim Chandra 
Mitra, for the Respondents. 


‘JUDGMENT, 
eee .—Jn my opinion the decision of 
5 learned Subordinate Judge on the main 
point argued before us is right and ought 
to be affirmed. 
It was contended before us that a widowed. 
daughter is excluded from succession in 
Mithila, and reliance was placed on texts 
which are of paramount authority in 
Bengal. But it must be remembered that 
in the Dayabhaga system of Hindu Law 
the doctrine of religious efficacy con- 
trols to `a large extent the question 
of succession. The logical result of 
that doctrine in Bengal is that under 
no circumstances do daughters, who 
aro either barren or are widows destitute 
of male issue, inherit property. 
It was contended by Mr. Sushil Madhab 
Mallick before us that the doctrine of reli- 
ious efficacy also plays an important part 
in Mithila, We were referred to a passage 
in Mr. Tagore's translation of Vivada 
Chintamani at page 289. That passage runs 
as follows :— 

“The right of performing funeral obsequies 
is sattled accordiag tothe followingauthority: 
‘The son, the son of & son, and thesonof a 
grandson, hence their right of inheritance, 
which is similar to the right of porform- 
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ing funeral obsequies, is likewise establish- 
ed. Therefore, in default of a great grand- 
son, the estate devolves on the widow." 

Reliance was placed on this passage and it 
was contended thatit is quite clear that ac- 
cording to Bachaspati Misra the preferen- 
tial right of succession follows the preferen- 
tial right to perform the sradh ; but I have 
no doubt whatever that this passage has 
not been correctly translated by Mr. Tagore. 
The same passage has been translated by 
Mr. Setlur and it will be found at page 265 of 
his “ Collection of Hindu Law books on In- 
heritance.” In histranslation the passage 
runs 88 follows :— 

“ Dying without issue without son, grand- 
son or great-grandson. The right to per- 
form sradh being established in the order 
laid down inthe text. ‘ Theaon, the grand- 
sonor the great-grandson,’ the right to 
succeed to the wealth which is similar to it 
is also settled.” 

It is obvious, therefore, that there is no 
suggestion in Bachaspati Misra, at any rate 
in the passage cited, that the preferential 
right to succeed follows the preferential 
right to perform the sradh. I, therefore, do 
not agree with the argument before us that 
the doctrine of spiritual benefit plays any 
part in the Mithila system of Hindu Law. 

Now a careful examination of the stand- 
point of Jimuta Vahana in his celebrated 
treatise and a comparison of that stand- 
point with that of Bachaspati Misra in Vi- 
vada Chintaman will make good my point 
that whereas the doctrine of spiritual effi- 
cacy plays alarge part in the Bengal School 
it plays no part in the Mithila School. It 
will be noticed that Jimuta Vahana bases 
his conclusions as to the right of a certain 
class of daughters to succeed principally on 
the text of Narad which isin these terms: — 

* Oa failure of male issue, the daughter 
inherits, for she is equally a cause of per- 
petuating the race; since both the son and 
daughter are the means of prolonging the 
father's line." 

The comment of Jimuta Vahana on the 
text of Narad is as follows :— 
“ The author states the circumstance of 
her continuing the line a8 a reason of the 
daughter's succession; and the line of 
descendants here indicate such descendants 
as present fuueral oblations ; for one who is 
not an offerer of oblations, confers no bene» 


fits, aad censequently differs in no respect . - 


from the offipring ofa stranger or no off- 
spring at Ilang, 
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Therefcre the doctrine should be reepected, 
wbich Dikshita mainteings; namely, ibat 
daughter, wbo is mother of male iesue, 
or who is likely to beccme so, is ccm- 
petent io inherit; not  cne, who isa 
widow, or is barren or fails in bringing male 
issue.” 

And later on Jimuta Vahana in dealing 
with tbe case of an appointed daughter says 
as follows :— 

“ Since a daughter's rightof successicn to 
the property of her father is founded on 
her offering funeral oblations by means of 
her son, therefore, even in the case of an 
appointed daughter, on whom the estate 
has devolved by the death of her father, 
should she bear no male issue in conse- 
quence of her proving barren, or because her 
husband is incapable of procreation, the 
property does not go to her husband upon 

er death.” 

It is obvious, fiom tbe different texts 
upon which Jimuia Vahana relier for his 
conclusion, that that ccnclusicn is bared 
wholly on the doctrine of religious efficacy, 

When we come to Bachaspati Misra there 
js no reference whatever to the doctrine of 
religious efficacy except very incidentally. 
In dealing with the question of succession 
to the property ofone who dies leaving no 
pon, Bachaspati Misra refers prominently to 
the textof.Vishnu which is as follows :— 

“ The wealth of one dying without issue 
goes to the wife ; in default of her, it goes 
to the daughter; in her default, it goes to 
the mother; in her default, it goes to the 
father; in his absence, it goes to the brother; 
if there are no brothers, it goes to the bro- 
ther’s son ; in default of them, it goes to 
the bandhus; in their absence, it goes to 
the sakulyas; in his default, it goes to the 
fellow-student; in his absence, it goes to 
the King, excepting the property of the 
Brahmin.” 

. Then coming to the ape case of the 
daughters Bachaspati Misra says as fol- 


ows i— 

“In default of the wife, it goes to the 
' daughters, by the text of Vishnu, previously 
cited.” 

Itis obvious, therefore, that Bachaspati 
Misra is basing his conelusion exclusively 
on the text of Vishnu in which no trace of 
religious efficacy can be detected. It is 
quite true that Bachaspati Misra fefers also 
to the text of Narad ; but he refers to it to 
strengthen bie conclusion that daughters 
pider certain circumstances succeed, not to 
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supply a resson for euch succession. A 
careful search hes failed to yield any trace 
of the dcctrinecf epiritusl benefit in ike 
Vivada Chintamami. It is quite true that 
in Milbila an unmarried daughter is prefer- 
red to one who ja married ; but failirg her, 
married daughters are entitled to inlezrit- 
ance, no distincticn teing drawn between 
daughters who have or are likely to have 
issue and those who have no issue and are 
not likely to have any issue. This conclu- 
sion ia supported by the opinion of eminent 
authors of Hindu Law. I may refer to 
Mayne's Hindu Law,s. 658, and the cpinions 
of Golap Chandra Sarksr and Shama Obaran 
Sarkar. 

The only other question that was argued 
before us was that the Jajmanka and other 
books are not capable of partition; but the 
learned Subordinate Judge bas referred to 
a decision of the Calcutta High Court which 
je directly in point and suppcrts bis ccrcju- 
sion, J mayalso refer to the decision in 
Ram Chander v. Chhabbu Lal (1) in support 
of the conclusion at which the learned 
Subordinate Judge has arrived. 

Thereis a cross appeal on behalf of the 
plaintiff on the question of mesne profits, 
The learned Subordinate Jydge has de- 
prived her of mesne profits 
whatever. It is obvious that the plaintiff ig 
entitled to mesne profits. . 

I must, therefore, diemies the appeal and 
allow the cross-appeal. The result is that 
the plaintif will not only have a decree 
which the learned Subordinate Judge has 
given her but also a decree for mesne 
profits. 

The case will, therefore, go back tothe 
learned Subordinate Judge to ascertain 
when the plaintiff was actually ousted by 
the defendanisfrom participation in the 
joint family porii. Having done that, 
the learned Subordinate Judge will ascer- 
tain the mesne profits due to the plaintiff 
from the date of such ouster or within three 
years from the date of suit. 


Bo far as the actual allotment is concern- 
ed, this is not the time to determine that 
question, The entire matter must be con- 
sidered by the learned Subordinate Judge 
after the properties have been actual] 
divided between the’ parties,’ The plainti 
is entitled to her costs both in this Court 
and in the Court below. i 


(1) 75 Ind. Oaa, 928; 45 A, 445; 21 A, L, J, JA, 
n As Alle 390, i 191 A, LJ, $58; ALT, 
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There isa question of deficit Court fee of 
Rs. 75va the plaint. But by the decree of 
the learned Subordinate Judge the whole 
of this amount has to be realized from the 
defendant, and we direct that, in addition to 
the sum assessed by the Subordinate Judge, 
that is to say, Rs, 1,277-8, an additional sum 
of R3.75 is also recoverable from the de- 
fendant. ; i 

Allanson, J.—Iagree 

A. N. A, . Appeal dismissed. 


PATNA HIGH COURT. 
Second Civin APPEAL No. 140U or 1925, 
April 21, 1928. 

Present :—Mr. Justice Kulwant Sahay and 
Mr. Justice Macpherson. 

Tikait KRISHNA PRASAD 3SINGH— 
PLAINIIFF—AÀPPELLANT 
veraus 
BUDHAN MANJHI AND OTHERS— 
DagraNDANTS—H&-PONDR «T2. 

Chota Nagpur Tenancy Act (VI of 1908), ss. 5, 84— 
Doami thika' tenancies, nature and origin of—Sutt for 
correction of entry and resumption of such tenancy 
—Onus of proof. . 

In a suitfor a declaration that an entry in the 
Record of Rights that a tenancy is ‘non-resumable 
doami thika’ is incorrect and for resumption of the 
tenanoy, the onus is on the plaintiff to prove that 
the entry is incorrect and such onus can be dis- 
charged by proving either that the tenancy was not 
in its inception & cultivating tenancy or that even 
if it was, it was not permanent. The plaintiff 
could not rebut the presumption of the correctness 
of the entry by merely proving that the tenancy is a 
tenure, [p. 677, col. 1.] 

The name thika doamiis given in the Record of 
Right& to a cultivating tenancy which has arisen 
after the desertion of a village or part ofa village 
by a khuntkatti founder's family. fp. 676, col. L], 

When a family settles down on a deserted village 
site and carries on reclamation on land already 
cleared or partially olearéd of jungle, a tenancy 
arises which will not be within the definition of 
khuntkattibut which will be permanent and non- 
yesumable. Such tenancies partake very much of & 

raiyati tenancy. The tenant is in no sense a 
thikadar in the sense of a farmer of rent. [p. 676, cols. 


1&2] 

While by their nature and by custom doami thika 
tenancies are permanent, neither permanency of rent 
nor transferability is an inherent characteristic of the 
tenancies  [p. 675, col. 2j 
In Ohota Nagpur the terms ‘tkika’ and ‘thikadar’ 
en applied to a tenancy do not necessarily or 
eed, at least in tenancies originating before this 
natury, even usually, connote that the tenancy is 
py pormancat, [p. 677, aol, L] : 
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Appeal against a decision of the Judicial 
Commissioner of Ranchi, dated the 
llth May, 1925, confirming that of the 
Subordinate Judge, Hazaribagh, dated the * 
30th September, 1920. 

Messrs. P. K.Sen and Harihar Prasad 
Sinha, for the Appellant. 

Messrs. C. C. Das, Shiveshwar Dayal and 
Bindeshwari Prasad, for the Respondents. 

JUDGMENT. ; 

Macpherson, J.—This appeal is pre- 
ferred against the deeision of the Judicial 
Commissioner of Chota Nagpur affirming 
the dismissal by the Subordinate Judge 
of Hazaribagh of the appellant's suit for a 
declaration thatkhewat entry ‘non-resumable 
doami thika’ in respect of the tenancy of 
defendant No.1 and defendant No. 2 in 
village Barhaipat of Gadi Ganwan, of which 
he is proprietor, is wrong and that the 
tenancy is held from year to year and is 
resumable. 

The trial Court held that the plaintiff 
had failed to substantiate his claim that the 
defendants were yearly tenants. His view was 
that “the settlement entry is not incorrect 
and that the defendants have acquired 
occupancy rights in their tenure of the 
village and cannot be ejected from it upon 
notice. " 

The Officiating Judicial Commissioner in 
appeal held thatas the tenancy waa a tenure 
and was originaliy created for a definite 
number of years the entry was incorrect 
and he accordingly decreed the suit. On 
second appeal his decision was set aside 
and the appeal remanded for hearing. In 
delivering the judgment of the Court 
Dawson Miller, O. J., observed that the 
Appellate Court had failed to consider Mr, 
Sitton’s Settlement Report of the Hazari- 
bagh District which deals with ‘oultivat- 
ing tenancies’ including thika doamt, which 
does “in fact partake partly of the nature 
of acultivating raiyati interest and to some 
extent of the nature of a tenure," 
aod that Mr. Sifton points out very 
clearly that whatever its exact nature and 
origi it is undoubtedly permanent and 
non-resumable and that the term “thika” 
jn Chota Nagpur does not necessarily 
connote a non-permanent tenancy. The 
learned Ohief Justice proceeded :— 

"|tgeems to me that apart from failing 
to consider the evidence in the case, the 
learned Judge has also assumed that because 
this-tenancy may be a tenureit is, therefore, 
non-permanent and resumable, He haa failed 


e 


altogether 
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to consider whether even 
supposing it is to be called a tenure it is 
not nevertheless permanent......... If, of 
course, it should turn out on a consideration 
of that evidence that this land was taken 
originally by the defendants’ ancestors not 
for cultivating themselves but merely for 
the -purpose of rettling tenants upon the 
land or for collecting the rents of tenants 
already there, then, no doubt, the 
tenancy would not be a doami thika at all 
but would come within the definition of 
8.5 of the Ohota Nagpur Tenancy Act and 
they would be tenure-holders as therein 
described ." 

The learned Judicial Commissioner on 
remand upheld the defendants’ contention 
that they came on the land as cultivators 
and not as rent-receivers, tbat is, for the 
purpose of cullivation and reclaiming and 
have permanent rights of occupancy. 
Finding not only that the plaintiff had 
failed to prove the incorrectness of the 
Record of Rights but that the record is 
in. fact correct, he dismissed -the appeal, 

In second appeal Mr. P. . Ben 
contends that even on these findings of fact 
the entryin the Record of Rightsis wrong. 
He urges thatin 1859 the original holder 
Dudgu Manjhi described his tenancy as a 
'thika' and that in 1882 he made an ap- 
plication fora thika for five yearson the 
ground: that his existing thika had ter- 
minated nd he and the defendants have 
been holding over since the settlement then 
made with him. 

The onus was on the plaintiff to 
Bhow by evidence that the entry in 
the Record of Rights was incorrect, 
It could be discharged by proving 
either that the tenancy was not in its 
inception a cultivating tenancy or that 
even ifit was, it was not permanent. As 
pointed out by the learned Chief Justice, 
the plaintiff would not rebut the correct- 
ness of the entry merely by prcof that 
the tenancy isatenure. The name thika 
doamiis given in the Record of Rights to 
a cultivating tenancy which has ‘arisen 
after the desertion ofa village or part of 
& village by akhuntkatti founder's family, 
When a family.settles down on a deserted 
village site and carries on reclamation on 
land already cleared or partially cleared 
of jungle a tenancy arises which will not 
be within the definition of khuntkutti but 
which will be permanent and non resum- 
kblo, Such tenancies partake so much of a 
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raiyati type, in being reclaiming tenancies 
that in some old judgments the holders 
have been held to possess a right of occu- 
pancy in their tenure and indeed that 
expression ia used by the trial Court in 
the presentcase. The tenant is in no sense 
a thikadar in the sense of a farmer of 
rents. In paragraph 195 of the Hazari- 
bagh Settlement Report, in describing 


how the headmanship of the founder 
merges into thika. doami, Mr. Biíton 
writes : — 


“The status of doami in the Record of 
Rights has been restricted (with a few 
exceptions ‘not here material’) to cultivat- 
ing tenancies, which though they now 
must be interpreted as tenures partock 
largely in theirorigin and development of 
a raiyati character. They are -in fact 
raiyati tenancies which have grown into 
tenures." 

But while by their nature and by custom 
they are permanent, neither permanency 
of rent nor transferability (early pait- 
nership is not understood as transfer) is 
an inherent characteristic of the tenancies: 
periodical settlements of rentare made be- 
tween landlord and tenant on the baris of 
the permanency of the tenancy. 

The finding of both Courts is that the 
tenancy wasin itsinception the cultivat- 
ing and reclaiming tenancy of defendant 
No. 1 who took as partner defendant No. 2, 
The facts found are that in the tenancy 
which covers 168 acres out of atotal villege 
area of 586 acres, the rest being Jungle, 
44 acres are in possession of the defend- 
ants who cultivate the area with their 
own ploughs and the remainder is held by 
raiyats who pay them rent, that the founder 
of the tenancy, a Santal, brought eight 
diku (non-aboriginal) ratyats to whom he 
leased outlands reclaimed by himself and 
then his son and grandson (defendant 
No. 1) brought Santale who reclaimed lands 
for themselves within the area. There is 
clearly no mistake of law in the ccnclu- 
sion drawn by the Courts below that the 
plaintiff bas failed to show that the tenancy 
in controversy is a cultivating raiyati ten- 
ancy which bas grown into a tenure as 
described by the Settlement Officer. 

The finding thatthe tenancy is perma- 
nent js, as already mentioned, assailed on 
the grounds (1) that the original tenar 
described it ss 'thika'snd (z)tbat in lè 
the origina] tenant admitted thst the tery 
of his thika had expired and asked fop 4 


ili L O. 1928 


fresh settlement for five years. But it is 
a commonplace that ia Ohota Nagpur the 
terms ‘thika’ and ‘thikadar’ when applied 
to a tenancy do not necessarily or indeed, 
at least in tenancies originating before this 
century,even usually connote that the ten- 
ancy is not permanent. Mr. Sifton's rə- 
marks-in Ohap..VÍ of the Raport cited 
put the fasts correctly in this regard. 
And palpably the application for bandobast 
or Settlement in 1882 being just as con- 
sistent with the periodical settlement of 
the rent of a permanent tenure as with the 
fresh grant of the tenancy when the tenant's 
zen to hold it had expired, would not 
rebut the entry which the appellant con- 
tests. The Oourts below have held that 
the evidence cited does not prove thatthe 
tenancy was not permanent and manifestly 
there is no error in law inthe finding. 

It was urged by Mr. P. K. Sen against 
the judgment in appeal that it does not, as 
there stated, necessarily follow from the 
judgment of the Hon'ble the Ohief Justice 
remanding the appeal thatif the tenancy 
was taken originally by the defendants’ 
ancestors for cultivation and not forsettle- 
ment of or collection of rents from tenants 
that the tenancy which at present is a ten- 
ure was permanent, Bat whatis meant is 
that where it is not proved that the tenure 
is not a cultivating tenancy in which 
doamt right may arise (or where it is prov- 
ed affirmatively that it is such a tenancy) 
there is no presumption that it ia non- 
permanent and resumable like a tenure of 
the ‘farming’ class,and the onus will, of 
courae, be upon the plaintiff to rebut by 
evidence the entry of permanency in the 
Record of Rights. What the learned Ohief 
Justice indicated was that if the original 
tenancy was not a cultivating one, it could 
not be doami, while, on the other hand, the 
mere fact that it is a tenure will not show 
that it is not doami, ° 

Several unreported decisions have been 
referred to, but they are not of assistance 
in the present case, In Tekait Harnarayan 
Singh v. Darson Deo (1) the facts are dis- 
tinguishable, because there the tenancy was 
held on & written lease and it was found 
on the construction of the document that 
there was no covenant for permanence. 
a oe question whether the nature of the 

Are as & Cultivating tenancy was such 


in 
xat an occupancy right attached to it 


(1)-83 Ind. Oas. 741; 6 P. L, ; ; 
q (1583 Ind. Qas. 761; 6 P, L. T. 315; 3 Pat. 408; A.I 
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independently of any specific contract does 
not appear to have been explored. In 
Bulaki Mian v. Tikaitni Kosilya Kuari 
(F. A. No. 183 of 1919) it was found that the 
tenancy could not be doami inasmuch a8 
one of the incidente of such tenancy, name- 
ly, non-transferability, did not exist and in 
fact no portion of the cultivated land had 
been reclaimed by the ancestors of the 
tenants-defendants. Here neither of these 
grounds is present to assist the appellant. 
In Thakurain Jagarnath Kuari v. Latu 
Chaudhri (F. A. No. 66 of 1921) it was held 
on aconstruction of the sanad that they 
did not confer any permanent right. It 
was either not set up or not established 
by the evidence that the tenancy was in 
origin a cultivating or reclaiming tenancy 
in which occupancy rights would be in- 
herent. These decisions, it is to he observ- 
ed, were all given in first appeals where 
the facts were open tothe Appellate Oourt. 
In 8. A. No. 27 of 1921, Lochan Pathak v. 
Muhammad - Kasin, the order of remand 
indicates that when a claim is raised that 
occupancy rights accrue by operation 
of law, it has to be met by the plaintiff 
who seeks a declaration that the entry is 
wrong. ` 

This appeal is without merits and I would 
dismiss it with costs. 

Kulwant Sahay, J.—lagree. . 

ALN, A. Appeal dismissed. 
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Transfer of Property Act (IV of 1882), s. 54— 
Registration Act (XVI of 1908), 50—Sutt for posses- 
sion under registered aqle-deed—Anterior oral sale for 
Rs $0 withdelivery of possession accompanied by 
unregistered sale-deed in favour of defendant—Sale, 
whether by delivery of property or by unregistered 
ii a aks ade y doltvay oÈ 

The expfession “gale by delivery of property” in 
s. 54, + Transfer of Property Act, should properly 
be construed only as referring to and comprising 2 
case where the parties agree that the transaction of 
sale should be effected by delivery of property and 
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only inthat way, and cannot possibly be construed 
as to include a case where the parties agree to reduce 
to the form ofa document the terma of the sale. 
The moment the parties for some reason consider 
that itis not sufficient to effect the transaction of 
sale by meredelivery of property but require that 
as evidence of such transaction there should be a 
deed or document, the transaction can scarcely be 
correctly described as oneeffected by mere delivery 
of property. [p 679, col. 2.] 

Asthereis always an oral agreement arrived at 
between the partiesin the case of every transaction 
if the parties reducethe terms orally agreed to, to 
writing, then the document becomes under s. $1, 
Evidence Act, the only means by which the terms 
could be proved in a Court of Law. It isnotopen to 
any ofthe parties thereafter to seek to prove the 
terms of the contract referring io the original oral 
agreement, [p. 679, col. 2; p. 680, col. 1.] 

Seotion 91, Evidence Act applies not only to cases 
where the contract is brought about or concluded by 
the writing but also where the contract having been 
originally made by parol is subsequently reduced to 
writing (p. 680, col. 1.] i 

Section 50, Registration Aot, refers only to cases 
where the previous document, though valid, war only 
optionally registrable, that is to say, if in respect of 
a document relating to a transaction a person had 
the option to register the document or not and if he 
elects not to register the document and if, for 
some reason, the transaction isnot completed or does 


not completely take effect, and subsequently another ' 


person comes to purchase the same property under a 
registered document without any knowledge or 
notice of the previous transaction, then in the conflict 
between thesetwothis provision of the Act provides 
that effect shall be given to the later registered 
document. JP: 683, col 1] 

In a suit for possession based upon a registered 
sale-deed executed by the owner of the property, the 
defendant claimed that some time prior to plaintiff's 
sale, the owner had effected in the defendant's favour 
an oral sale for Rs.30 and had delivered possession 
and afew days thereafter also executed an unregis- 
tered sale-deed in support ofthe oral sale: 

Held, (1) that the sale*under which the defendant 
claimed was not one by delivery of property but was 
a sale by an unregistered sale-deed which was in- 
valid under s. 54, Transfer of Property Act; [p. 685, 


1. 1. : 

(2) that the cage was a simple case of an invalid 
sale set up by defendant as againsta valid sale set 
up by plaintiff and there being only one valid sale 
that must be given effect to and no question of 
s. 50, Registration Act, arose for conflict. [p. 685, col. 
2 


“Per Ananthakrishna Ayyar, J.—Before any case of 
conflict could arise under s. 50, Registration Act, 
there must be ‘two valid transactions, the earlier 
evidenced by an unregistered document the later by 
& registered one. Unless the earlier document was 
valid in law there could beno question of competi- 
tion between the two documents; if the earlier deed 
was invalid then there is only one valid deed, the 
later registered one. [ibid] — 

Second appeal against the decree of 
the District Judge, South Arcot, in Appeal 
Suit No. 322 of 1423. 

Messrs. T. M. Krishnaswami Ayyar ‘and 
K. S. Venkatarama Ayyar, for the Appel- 
lant. ] 
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Srinivasa Ayyangar, J.— The ques- 
tion for determination 1n this eecond appeal 
bes turned outto be one of considerable 
difficul'y. It has reference to and ‘bess 
upon the terms of s 50, Registration Act. 
The facts on the basis of which the ques- 
tion bas been raised "may be bri«fly set 
out. The plaintiff is the appellant in this 
Court, Heinstituted the suit from which 
this second appeal has arisen for recovery 
of posseesion of certain items of property. 
He claimed a right to such poseession on 
the title acquired by him under a re- 
gistered sale-deed, Ex. A, in the care 
bearing date 15th June, 1922, The de- 
fendants who are the respondents here 
claim a right to the properties under sn: 
unregistered ssle-deed, Ex. 1 in the case 
bearing date 5th June, 1417. There was 
some dispute at some stage with reged 
to the extent of the properties covered 
by these two deeds of sale, but for the 
purpose of the present appeal we must 
take it that both the documents cover 
and include the properties, the subject- 
matter of this suit. Both the lower Courts 
have concurred in dismissing the plaintiff's 
suit and hence this appeal. 

Mr. T. M. Krishnaswami Ayyar, the 
learned Vakil for the appellant, bas based 
his argument before us entirely on the 
terms ofs. 50, Registration Act. His con- 
tention was that there was a registered 
deed of egle in favour of his client, and 
the defendant was claiming undera deed 
which was unregistered and, therefore, the 
terms of s 50 applied directly and that, 
therefore, the lower Courts were wrong 
in not giving effect to the sale-deed in 
favour of his client, the plaintiff, and in 
not granting a decree.as prayed for in 
bis favour. He bas” also relied on a cere 
reported as Gouse Moideen Sahib v. Muthialu 
Chettiar (1). Undoubtedly that case is a 
direct authority for the contention on 
behalf of the appellant. It must, to hegin 
wilh, be observed that the contenticn of 
the appellant, if accepted in its entirety, 
ccmes to tbis; that if some transaction 
in the nature’ of a transfer of property, 
should have been effected by an unrepister- 
ed instrument, however valid at the time 
when it was made and even though such 


(D, nad. Cas. 702; (1914) M. W. N. 55; 14 M. L, T, 
523 26 M. L, J, 26. 
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transfer should have been given effect to 
by all parties concerned, still it is open 
years afterwardstoa party to obtain a 
transfer from the original transferor of the 
property but under a registered instrument 
and claim to be entitled to dispossess the 
first transferee. So stated, undoubtedly, 
the proposition would be seen almost to 
be monstrous and one can understand the 
unwillingness of many Judges of this 
Court to put any such construction upon 
B. 50, Registration Act. But in this case 
thelower Appellate Court has arrived at 
the finding that the sale to the defendants 
was not under an unregistered instrament. 
According to the finding the sale was 
effected by an oral agreement to sell ac- 
companied by delivery of possession. That, 
as I read ‘the judgment of the lower 
Appellate Court, is the finding arrived at 
apparently as a question of fact. If the 
circumstances were such that we should 
deem ourselves bound by such a finding 
of fact duly arrived at by the lower Ap pet 
late Court, we should really find ourselves 
in a position where we could not possibly 
interfere. It, therefore, becomes necessary 
to see whether this finding of fact has 
been properly arrived at, especially having 
regard to the pleadings in the case. If 
wa take the plaint it is an ordinary suit 
for psssession on a sale-deed and there 
is no reference in the plaint, so far as I 
am able to see, to the sale-deed in favour 
of defendant No. 1 or any transaction of 
sales in his favour. But in para. 5 of the 
written statement it is stated thus: 

“The suit land originally belonged to de- 
fendant No, 4 but defendant No. 4 
orally sold it to this first defendant 
in June 1927 for Rs.30 and received 
Rs.5 in cash and got a promissory note 
executed for Rs. 25 from this defendant 
and delivered possession of the property 
to this first defendant. He has also exe- 
cuted a sale-deed on* 5th June, 1917, in 
support thereof.” 

And then defendant No. 1 goes on to 
state that since then defendant No.1 has 
himself been enjoying the property with 
absolute rights and has paidthe assessment. 
Though there is a reference to an oral 
sale in para 5 defendant No.1 proceeds 
clearly to indicate that subsequently there 
wai a saledeed executed obviously 
embodying the terms of the sale. 
No doubt there is also reference in the 

game paragraph to delivery of possession 
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by the vendor. The question in this 
state of the facts is whetlter, properly 
speaking, the sale under which d:fendant 
No. 1 claims should be regarded as a sa'e 
by the unregistered instrument or by 
delivery of property. Ona reading of the 
plaint in this case I am quite satisfied 
that the sale pleaded by defendant No.1 
in his written statement was not a sale by 
delivery of property. The expression “sale 
by delivery of property” should properly 
be construed only as referring to and 
comprising a case where the parties agree 
that the transaction of sale should be 
effected by delivery of property and 
only in that way and cannot possibly 
be construed as to include a case 
where the parties agree to reduce to 
the form of a document the terms of the 
sale. The moment the parties, for some 
reason, consider that it is not sufficient to 
effect the transaction of sale by mere 
delivery of property, but require that as 
evidence of such transaction there should 
be a deed or document, the transaction can 
scarcely ba correctlydescribed asoneeffected 
by mere delivery of property. Farther in the 
case of what are called sales effected by de- 
livery of property, there is presumably a re- 
ference to the terms having been settled by 
and between the parties by parol and then 
the transaction effected and carried out 
by delivery. But the moment the parties 
reduce the terms to writing, it is the 
writing that thereafter must be regarded 
as containing and setting out the terms 
of the contract, and it would not be an 
apt or correct description of the transac- 
tion to callit a sale by delivery of pro- 
perty. The learned District Judge, in the 
Court below, has, even though he has 
more than once in the course of the judg- 
ment referred to this unregistered docu- 
ment, called the transaction merely one of 
sale by delivery of property. 

There is also one other aspect of the 
matter which may conveniently be refer- 
red to at the present stage. As there is 
always an oral agreement arrived at 
between the parties in the case of every 
transaction, if the parties reduce the terms, 
orally agreed to, to writing, then the docu- 
ment becomes under s 91, Evidence Act, 
the only means by which the terms could 
be proved in a Oourt of Law. The moment 
an oral eoatractis reiucsd to writting it 
is not open to any of the parties thereafter 
to seek to prove- the terms of the.contract 
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referring to the original oral argreement 
and s. Ya, Evidence Act, applies not only 
to cases where tbe contract is brovght 
“about or concluded by the writing, but 
algo where the contract having been ori- 
ginaly made: by parol is subsequently 
reduced to writing. When the parties 
reduced the terms of a contract to writing, 
it clearly indicates the contemplation of 
the parties that the terms should be re- 
duced 1o a form where there could be no 
question at all as to what the terms were 
and the undoubted policy of the law is 
that whenever parties have taken such 
precaution it is the document itself that 
must be produced and proved as evidence 
of the contract subject, of course, to any 
rules as to secondary evidence. In this 
case, having regard to the form of the 
defence, there seems to be no doubt what- 
ever that defendant No. 1's claim to be the 
purchaser of the property was under the 
unregistered instrument. There is nothing 
inthe written statement which can possi- 
bly allow of any other view or construc- 
tion. If, therefore, the sale under 
which defendant No. 1 claims is a sale 
under au unregistered instrument, then 
it is clearly a case to which e. 50, Regis- 
tration Act, applies, because that section 
cannot apply to a case where the previous 
transaction was concluded and could be 
concluded by parol, but is limited only to 
cases where the previous transaction was 
brought about by an unregistered instru- 
ment. Mr. T. M, Krishnaswami Ayyar, 
therefore, for the appellant contended that 
ass. 50, Registration Act, clearly applied 
to the case, on the authority of the decision 
cited - by him, the appeal should be allowed 
and a decree: passed in favour of the 
plaintiff, 

Fhe difficulty in the case, however, has 
arisen from a consideration of the case 
cited on the other side by the learned 
Vakil for the respondente. He has drawn 
our attention to several cases both in 
this Court, and in other Oourts in this 
country where questions of a similar 
nature have come up for decision.  Be- 
fore I proceed to discuss the position 
with regard to the views taken in the 
matter by the learned Judges of this 
Court it may be useful to refer to 
some of the cases cited and relied upoa 
for the respondents. The first chse that 
was go referred to and relied upon” was 
Kathari Narasimha Raju v. Bhupati Raju- 
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Ragunadha Raju (2). No doubt, the deci- 
sion In that case may be regarded as being 
strongly in javour of the contention put 
but l have 
personally great difficulty in following the 
case because in-the course of the djs- 


‘cussion in that case thereis absolutely no 


reference whatever to the fact ibat, apart 
from delivery of possession in that cace 


‘there was also an vunregielered instrument 


which had the effect of reducing to writing 
the terms of the transaction of sale and 


‘there i8 no discussion whatever of the 


question from the point of view of s, 81, 
Evidence Act. In the absence, therefore, 
of any such discussion and  necesearily 
in the absence of any decision from that 
point of view I am unable to. regard the 
decision in that case as binding in the 
present case before us. The next case 
that was referred to was the decision of 
the Full Bench of this Court in Vizaga- 
patam Sugar Development Co. v. Muthu- 
ramareddt (3). The opinion of the learned 
Judges who constituted the Full Bench 
in that case had reference only to 
the equitable doctrine of part perform- 
ance being available as a defence, The 
principle of that decision would be 
available only in a -case where, on the 
allegation there was a contract which had 
to be: performed which was performed 
only in part and which had not been 
completely performed. lt is difficult to 
Bee how the principle of such a ease can 
be regarded at all applicable to or available 
fora case where on the very pleadings in 
the ‘case there has been a completed 
transaction of sale years ago. 

The learned Vaki for the respondents also 
cited Veda Muppan v. Kathan Padayachi 
(4). There are no facts at all set out in that 
case and itisdifficult todeduce any principle 
from the ghort judgmentin the report. In 
Asgar Ali v. Dost Mohammad (5) the learned 
Judge speaks of a title which had become 
vested by virtue of a deed although unregis- 
tered. Thecasein Jnan Chandra Das v. 
Rajani Kanta Pal (6) has really no bearing on 
the present discussion. Thé learned Vakil 
fer the respondents also cited two decisions 


(2) $1 Ind. Cas. 52; 29 M. L J. 721; 18 M. L. T. 371; 
2 L. W. 964, (1915) M. W.N. R19. 

(3) 76 Ind. Cas +88; 46 M. 919; A. I.R 1094 Mad, 
271; 45 M. L, J. 528; 33 M. L. T. 53; (1994) M. W. N. 
14 (F. BJ). 

(4) 6 Ind. Cas. 57; 7 M, L. T. 373, 

(5) 44 Ind. Cas, 354. 

(8) 41 Ind. Oas, 850; 29 O, W. N, 532. 
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of the Bombay High Oourt, Kondiba v. 
Nana (7) and Hari Keshav Patil v. Hira 
Chima Raut (8. Oa examination, both 
these cases tura out to be cases which 
Broseata time and uader cireumstances 
-when the Transfer of Property Act had no 
‘application. The only other case of any 
‘other Court to ‘which reference need be 
made at present is Nagu Brahma v. Bholi 
Dass (9). The learned Judges in that cise 
‘proceeded on the doctrine of notice to 
which I shall presently advert. The main 
case, however, on which the learned Vakil 
for the respondents had to rely in support 
of his contention, was the Full Bench 
decision of this Oourt in Krishnamma v. 
Suranna M. That wasa decisionof five 
learned Judges. The question that was 
referred to ‘the Full Banch for opinion 
it may be useful to bear in mind. 
It was this: whether when it is proved 
that a subsequent encumbrancer under a 
‘registered conveyance had notice of a valid 
prior unregistered encumbrance and of 
possession by such eneumbrancer or of such 
conveyance without possession, the Courts 
are boundto interprets. 50, Registration Act, 
strictly so as to defeat the title of the prior 
encambrancer. Tne opinion of the learned 
Judges who constituted the Full Bench is 
Bet'out even in the head-note very succinctly 
and it is as follows :— 

"When it is proved that a subsequent 
encambrancer under a registered convey- 
ance had notice of a valid prior unfegister- 
ed encumbrance and of possession by such 
encumbrancer, or of such conveyance with- 
out possession, the Oourts are not bound 
to interpret the Registration Act. of 1877, 
8. 50, so as to defeat the title of the prior 
encumbraneer," 

The first observation that falle to be 
made with regard both to the manner in 
which the question was propounded and 
was answered is whether the Oourt is 
bound to interpret s. 50 in a par- 
ticular manner. Apparently those who were 
responsible for framing the question as 
also forthe wording of the answer clearly 
realizad diffieulties that there were in their 
way, having regard to the explicit terms 
of B. 50, Registration Act, as it was under- 
stood. The learned Judges arrived at 
tbat conclusion or opinion on a considera- 


T) 37 B. 408; 5 Bom. L. R. 269. 
8) 2 Bom. L. R. 110 


9) 20 Ind. Oas. 195; 18 O. W. N. 657; 19 O. L. J.852. 
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‘tion of what really must be regarded as 
the gross injustice that would result if 
titles already established and completed 
should be held to be capable of being de- 
feated by subsequent transactions merely 
because of the circumstance that the sub- 
sequent transaction comes to be embodied 
in a registered instrument. The whole of 
the discussion of the question by the learn- 
ed Judges and the process by which they 
arrived at the conclusion appear based on 
consideration of equity on whicha per- 
son, who with open eyes takes the property 
with notice of the previous transaction, 
Should not be allowed by .the mere 
circumstance of obtaining a registered 
document to defeat the prior holder. It 
is somewhat remarkable that the learned 
Judges should have arrived at. the con- 
clusion, not on a consideration of the terms 
of 8. 50, Registration Act, but on consider- 
ations entirely apart from it. If in this 
case it were necessary forme to bear my 
final decision on the application of any 
such doctrine of notice, though I should 
have felt bound by the opinions of such 
learned Judges of this Court I should 
still have had very great difficulty in re- 
conciling myself to the view on which 
they proceeded. With the greatest respect 
to the learned Judges Iam not at all sure 
whether the decision can be regarded as 
notoffending against established rules of 
construction of Statutes. I am not at all 
sure that it can be said of the Indian 
Legislature that it was not aware of bona 
fide transfereesfor value or of the necessity 
that there was of not allowing persons 
who obtain property with notice of pre- 
existing claims to defeat prior holders, 

If the policy and principle of s. 50, Re- 
gistration Act, was regarded by the 
Legislature as being such as to make it 
necessary. for making any such exception 
or provision, the Legislature should have 
had and, tomy mind, would havehad no 
difficulty whatever in expressly providing 
for it. Butit has not been done and, if 
the reasoning alone of the learned Judges 
should be regarded, 1 do not at all feel 
certain whether their construction of the 
section would mot be opén to the criticism 
that by such construction they have 
virtually introduced into the section words 
and prgvisions which are not to be found 
there. However, -so far as the present case 
is concerned, I have even after a very 
careful and anxious consideration of the 
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point, come to the conelusion that the 
actual decision arrived at by the learned 
Judges can be supported not on the line 
of reasoning adopted by them, but on a 

roper construction of the terms ofs. 50, 

egistration Act, itself. Now let us see 
what the decision in that case was. It 
was merely to the effect that, if there 
was & prior valid unregistered encum- 
brance a subsequent encumbrancer under a 
registered conveyance cannot defeat the 
title of the prior encumbrancer if the later 
encumbrancer has notice of the prior 
encumbrance. This decision, no doubt, re- 
quires as à condition precedent the fact 
that the subsequent encumbrancer or 
transferee should have notice of the pre- 
vious transfer. But at the same time there 
is another condition referred to in the 
decision, namely, that the previous encum- 
brance or transfer should be, though by an 
unregistered document, a valid transfer, 
The decision, therefore, of the learned 
Judges in that case really proceeded on 
the basis that the prior transfer or encum- 
brance which comes into conflict with the 
later registered transfer must have been 
a transfer valid in law. Now, referring to 
the terms of B. 50, Registration Act, the 
provision we find there is that every doca- 
ment of the kind specified in the section 
shall, if duly registered, take effect as re- 
gards the property comprised therein 
against every unregistered document re- 
lating to the same property, 

The expression is ‘take effect against 
every unregistered document’; I omit the 
words in the clausé unnecessary for the 
present discussion. It seems to me that 
thereare necessarily two implications in 


such an expression as ‘shall take effect. 


against another document.’ The first im- 
plication is necessarily that but for the 
provision in the section the document is 
contemplated as capable of taking effect, 
or in other words that the unregistered 
document referred to in the section should 
be such as is otherwise capable of effacting 
or effectuating the transaction it purports 
to be, It is impossible to escape from 
such an implication. Ifa document should 
be invalid in itéelf or ineffectual for the 
purpose of carrying out the transfer pur- 
ported to be made by it, no question can 
possibly arise ofits seeking to take effect 
against another document. The otherneces- 
sary implication is that the previous un- 
registrered document is regarded at the 
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relevant pointor time, namely, about the 
time when the later registered document 
comes to be made as still seeking to take 
effect. The expression "shall take effect 
against another document” would be apt 
and proper only in cases where the pre- 
vious document is still seeking to take 
effect, or in other words, has not already 
taken complete effect. If, therefore, the 
prior transaction was such that it not only 
took effect legally but was completed, all 
that was required to be done for the purpose 
of completing the ‘transaction shaving been 
done, there is nothing left for the docu- 
ment to take effect in fature and, therefore, 
no question arises, at the time when the 
subsequent registered document is execut- 
ed, of the prior document seeking to take 
effect and coming in that process in 
competition with the later registered docu- 
ment. Both the classes of cases [contem- 
plated by the learned Judges in the said 
Full Bench would only be covered by 
such a view, because, when referring to the 
previous transaction, they speak of a valid 
prior unregistered encumbrance or trans- 
fer. Their decision, therefore, was to the 
effect that s. 50 has no application to 
cases where, under the prior unregistered 
deed of transfer there has been a valid 
and effectuated transfer of the property. 
That isthe conclusion which, as already 
observed, we have necessarily to arrive at 
on a contemplation and consideration 
of the terms of &. 50, Registration Act. 
Section 50, however, would apply neces- 
sarily to all cases where forsome reason or 
other the transaction under the prior 
unregistered document has not taken effect 
and is at the relevant point of time when 
the subsequent registered document comes 
to be made seeking to take effect as against 
the registered document. It is not, for the 
purpose of the present discussion, necessary 
to seek to define the expression ‘takin 
effect’ or to detail allthat may be roperded 
as included in it. It is possible that if 
under the previous document something 
had to be done for the purpose of complet- 
ing the transaction or the transaction 
taking effect completely, then if a subsequ- 
ent registered document should come to be 
executed by the same person, under the 
principle and policy enunciated ins, 50 in 
the competition between the two. doca- 
ments effect is given tothe later registered 
document. Section 50, therefore, must be 
regarded as merely enunciating some 
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principle or policy of the -Registration Act. 
It must, therefore, aspointed out by Chief 
Justice Collins in the Full Bench case in 
Krishnamma v. Suranna (10), already refer- 
red to, refer only to cases where the previous 
document, though valid, was only optional- 
ly registrable, that is to say, if in respect of 
a document relating to a transaction a 
person hal the option to register the 
document or not and if he elects not to 
register the document and if for some 
reason the transaction is not completed or 
does not completely take effect and sub- 
sequently another person comes to purchase 
the same property under a registered 
document obviously, as stated by the learned 
. Judges, without any knowledge or notice 
ofthe previous transaction, then in the 
conflict beween these two this provision of 
the Act provides that effect shall be given 
to the later registered document. 

Now applying these principles to the 
present case, what is the position? As 
already indicated, if the previous transac- 
tion of sale should properly be regarded as 
a sale concluded merely by delivery of 
property between the parties, then this 
section has no application whatever; but on 
& proper construction of the pleadings I 
havealready indicated my conclusion to be 
that the claim of defendant No, l to have 
become purchaser was only under the 
unregistered instrument. Then, on the 
principle already enunciated, if this un- 
registered document was sufficient and 
valid for the purpose of conveying the 
property to the defendanta, then no ques- 
tion of a competition to take effect can 
possibly arise and, therefore, there is no 
room forthe application of s. 5u. But if 
thedocument being & contract in writing 
and required by law to be registered, 
because under s. 54 atransaction of sale itin 
writing has to be registered, is not so 
registered, it is invalid. As s. 50, Indian 
Registration Act, can only apply to cases 
where otherwise the prior transaction is 
valid and could take effect, it follows that 
in this case there was really no validly 
completed transaction of sale at all. It 
comes to this then that, apart from any 
question of adverse possession, the 
defendants are really in a position where 
they are not able to prove a legal and valid 
transfer of the property to them. It then 
follows that the only transaction which 
we shall have regard tois the subsequent 
registered instrument ofsale and it must 


KUPPÜBWAMI GOUNDAN 0, OHINNASWAMI GOUNDAN, 


- 


683 


be held that it will take effect and that 
the property should be ‘deemed to have 
passed underit, Ia this view I am satis- 
fied that both the lower QOourts were 
entirely wrong in the conclusion arrived at 
by them that the prior transaction was one 
ofsale by meredelivery of property. The 
reat of the judgment of the lower Oourt is 
vitiated by this finding. I have no doubt 
whatever that the learned District Judge 
was conscious of this and it was apparently 
for the purpose of enabling him to do what 
he regarded as equitable justice in the case 
thatin spite of the clear plesdings he 
ersu&ded himself to hold that the sale in 
avour of defendant No.1 was by delivery 
of propertyand net under the very docu- 
ment set up by them. In the result I 
would, therefore, allow the second appeal 
and grant a deeree in favour ofthe plaintiff 
for possession of the property. i 

One other question has been raised 
before us, and that has reference to certain 
improvements alleged to have been made 
on the property by the defendants during 
the time the property was in their posses- 
sion. Mr. T. M. Krishnaswami Ayyar 
for the plaintiff-appellant has not contended 
before us that before recovering possession 
his client would not be bound to make 
good those improvements. What there 
remains is only to ascertain the amount 
thereof. That has not been ascertained by 
the lower Oourt. The case, therefore, 
would have to be remanded to the lower 
Appellate Court for the disposal of the 
question with regard to the amount of 
mesne profits payable to the plaintiff ag to 
which it will allow evidence to be let in 
&nd withregard to the &mount payableto 
the defendants for the improvemente, if 
any, effected by them. The respondents 
will pay the appellant his costs through- 


out, 

Ananthakrishna Ayyar, J.—The 
property in dispute originally belonged to 
defendant No.4. The plaintiff purchased 
the same from defendant No. 4 on the 15th 
June, 1922, for Rs. 500 by means of the 
registered sale deed, Ex. À in the case, and 
the plaintiff alleged that he was put in 
possession of the property.” On the allega- 
tion that defendants Nos. 1, 2and 3 trespass- 
ed on the property while-the plaintiff was 
in possession, the plaintiff filed this suit 
on 20th March, 1923, to recover possession 
of the property. 

Defendants Nos, 2, 3 and 4 disclaimed all 
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interests inthe suit property. It is better 
to set out the first defendant's plea in the 
words of the written statement filed by him. 
In para. 5 of the written statement this is 
what defendant No. 1 said: \ 

“The suit land originally belonged to 
defendant No. 4. He (defendant No. 4) 
orally sold it to this defendant in June, 
1917, for Re: 30 and received Rs, 5 in cash 
and ‘got a promissory note executed for 


Rs. 25 (from this defendant) and delivered . 


possession of the property to this defend- 
ant. Hehas also executed & sale-deed on 
5th June, 1917, in support thereof, 
Subsequently he gave .a statement before 
the special staff and had the patta also 
transferred inthe name of defendant No. 1, 
Since then defendant No. 1 has been him- 
self enjoying the property with absolute 
rights and he has paid the assessment.” 

he material issue with which we are now 
concerned is issue No. 3: : 

Whether the sale in favour of defendant 
No; lis true, valid and binding on the 
plaintiff. ; 

Defendant No. 1 produced Ex. 1,en un- 
registered sale-deed, dated the 5th June, 
1917, executed by defendant No. 4 to 
defendant No, 1 for Rs. 30. The District 
Munsif disposed of this issue as follows: 

“Dafendant No. 1's case is that thesale-deed 
Ex. 1 was acted upon and he was given pos- 
session under itand thathe paid the consid- 
eration mentioned in it to defendant No. 4. 
Exhibit 1 is an unregistered sale-deed but 
asthe property was sold for only Ra. 30, 
defendant No.1, reliesupon an oral sale 
accompanied by delivery of the property. 
The only point for decision is whether this 
sale to defendant No, 1 was completed and 
acted upon or whether it was not completed 
as alleged by defendant No.4. Itis admit- 
ted by the plaintiff and defendant No, 4 
that defendant No. 1 has been continuously 
in possession of the property for the past 
five years.. sess m sis m 
I find that the sale in favour of defendant 
No.lis ‘true, valid and binding on the 

laintiff, '" 
j The suit having been dismissed by the 
District Muneif, the plaintiff appealed to 
the District Judge. The learned Dis- 
trict Judge dismissed the appeal; he said: 

“The only point argued before me and 
requiring determination in “this appeal is 
whether defendant No. 4 sold the suit lands 
to defendant No 1 for Ra. 30 and whether 

‘the gale is valid and binding on the plaint- 
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iff. Defendant No. 1 relied on an oral eale 
of the suit lands for Rs. 30, accompanied 
by possession, Such a sale, if true, is valid 
under s. 54, Transfer of Property Act. 
Defendant No. 1 has also relied on an unre- 
gistered sale-deed dated 5th June, 1417, 
Ex. 1. It is true that this document is in- 
admirsible in evidence as a sale-deed as it 
was not registered. Butit can be used as 
an agreement of gale............... In the pre- 
sent case the sale actually took place on 
20th June, 1917, that is 15th days after the 
execution of Ex.1 by the delivery of the 
suit lands to defendant No. 1. 

“1, The oral sale took place on the date 
of delivery. Defendant No. 1 swore that 
he paid Rs. 5 in cash to defendant No. 4, 
and executed a promissory note for Rs, 25 
in defendant No. 4's favour on the date on 
which the suit lands were delivered to 
him. The plaintiff admitted the continuous 
enjoyment ofthe suit lands by defendant 
No. 1, from the year 1917, up to date. The 
law is clear that an oral sale accom- 
panied by delivery of possession is as good 
asa sale by a registered instrument.” 

The District Judge having dismissed 
the appeal, the plaintiff has preferred this 
second appeal. 

On his bebalf it is argued:by his learned 
Vakil, Mr. T. M. Krishnaswami  Ayyar, 
that the learned District Judge was in error 
in setting up a new case on behalf of de- 
fendant No.1. In the written statement 
ihe oral sale set up was one prior to 5th 
June, 1917, the date of Ex. 1, whereas the 
finding of the District Judge was that an 
oral sale took place on 20th [June, 1917, 
thet is, 15 days after the exe- 
cution of Ex. 1. When pressed with thia 
plea this is how the learned District Judge 
answered the objection: ' 

"It is true that the written statement 
gives some scope for the construction put 

orward by the appellant's Vakil. Plead- 
ings in India cannot be too strictly con- 
strued. Besides, the written statement does 
not give any date for the oral sale. The 
oral sale cannot be prior to the payment of 
consideration. Consideration was paid on ihe 
date of delivery, namely, 20th June, 1917, 
This was subsequent to Ex. 1. Hence there 
is no incongruityin construing Ex. 1 to be 
8 prior agreement for the subsequent oral 


Holding tbat the law is clear that an oral 
sale accompanied by delivery of possession 
is as good asasale by a registered instru- 
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ment, he held that there wasno competi- 
tion betweer the plaintiff and defendant No. 
l. I think that the appellant is right in 
his contention that the lower Appellate 
Oourt was wrong in allowing defendant No. 
l tosetup a case of“ oral sale” subsequ- 
en to 5th June, 1917, contrary to the al- 
legation made in his written statement (by 
" oral sale" the parties evidently meant 
Bale effected not by registered instrument 
but by mere delivery of possession as men- 
tioned in s. 54, Transfer of Property Act). It 
is impossible to construe the written state- 
ment as setting up any oral sale subsequ- 
ent to 5th June, 1917. Whether the oral 
sale set up in para. 8 ofthe written state- 
ment was prior to 5th June, 1917,or on 5th 
June, 1917, it id clear that no oral sale 
subsequent to 5th June, 1917, was suggest- 

“ed inthe written statement. The writerof 
Ex. l,examined as D. W. No. 2, stated that 
defendant No.1 purchased the suit lands 
under Er.1. Defendant No, 1 himself ex- 
amined as D. W. No. 1 did not speak to 
any oral sale after the sale of Ex. 1. He 
atated: 

"Dafendant No, 4 executed a sale-deed, 
Er. l,in my favour. I didnot pay Rs. 30 
on the date of Ex. las the sale-deed was 
not registered. The dead was not register- 
ed asthe Sub-Registrar said that there 
was a mistake in the eale-deed. I did not 
care to get the sale deed registered as de- 
fendant No.4 gotthe patta for the suit 
land transferred in my name and I paid 
Rs. 5 to defendant No. 4 onthe date of the 
patta transfer and executed a promissory 
note for Rs 25. The correction in the sale- 
deed was made after the Sub-Registrar said 
that there were mistakes in the sale deed.” 

Thus there is no evidence of any oral sale 
by delivery of possession after the date of 
Er. 1. On the other hand, as D. W. No. 2 
the writer of Ex. 1 specifically said: ‘‘De- 
fendant No. 1 purchased the suit land under 
Ex. 1,” the conclusion: is inevitable that 
the transaction of sale relied on by defend- 
ant No. lis evidenced by Ex.1, and as 
that document has not been registered, as 
required by s. 54, Transfer of Property Act, 
there has been no valid sale on which de- 
fendant No. 1 could rely in this case, though 
defendant No. 1 got possession of the pro- 
perty. 

As defendant's possession from 1917 to 
1923 (the date of suit) is not long enough 
to give him a title by adverae possession, it 


poems to me that the plaintiff who has ac- 9 
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quired a legal title to the property by a 
registered sale-deed from defendant No. 4 
is entitled to recover possession in this suit. 
We have not here to consider any case of 
an oral sale of property for less than Rs. 100 
effected by mere delivery of possession 
which would be a valid sale under s. 54, 
Transfer of Property Act. Before any eaee 
of conflict could arise under s. 50, Registra- 
tion Act, theremust be two valid transac- 
tions, the earlier evidenced by anunregister- 
ed document {the later by aregisteied one, 
Unless the earlier document was valid in 
law there could be no question of competi- 
tion between the two documents; if the 
earlier deed was invalid, then there is only. 
one valid deed, the later registered one. 
When the prior transaction evidenced by 
a valid, though unregistered, document was 
completed and fully took effect and posses- 
sion also passed under the same, the Full 
Bench held in Krishnamma v. Suranna (10) 
that the Courts were not bound to interpret 
8, 50, Registration Act, so as to defeat the 
title of the prior holder, when it was proved 
that the subsequent holder under a regiater- 
ed deed had notice of the prior transac- 
tion. But, so far as the present case is 
concerned it seems to me clear that the sale 
in favour of defendant No. 1 evidenced by 
Ex. 1 being invalid on the ground that Ex, 
1 waanot registered, the defendant is not 
in law the owner of the properties. Bo thé 
case before us isa simple case of an invalid 
sale set up by defendant No. 1 as against 
a valid sale set up by plaintiff, it being 
clear that in such a case there being only 
one valid sale, that must be given effect to. 
Defendant No. lis not entitled to claim 
any relief by way of specific performance 
as againet defendant No. 4 by way of exe- 
cuting a sale-deed of the properties in de- 
fendant No. 1's favour; for defendant No. 4 
did execute a sale-deed, Ex. 1 and the same 
was handed over to defendant No. 1.” De- 
fendant No. 1 did tender it for registration, 
According to hisown case, the corrections 
in the saie-deed were made after the Sub- 
Registrar said that there were some mis- 
takes in the sale-deed. Defendant No. 1 
ought to have got Hx. 1 regiatered by pre- 
senting it again for registration, Having 
failed to do so heis not entitled again ta 
call upon defendant No. 4 to execute and 
regiater a fresh sale-deed: see Venkatasami 
v. Kristayya (11), where it was held that 
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where a vendee failed to present for regis- 
tration in time a sale-deed executed to him 
by the vendor, he was not entitled to oall 
upon his vendor to execute and register a 
fresh sale-deed, though the vendor was 
prepared to meet the expenses in con- 
nexion with the same, 

It was argued by the learned Vakil 
for the respondent that Ex. 1 may be 
treated as evidencing merely an agreement 
to sellin the sense that defendant No. 4 
could be called upon to execute another 
proper sale-deed in favour of defendant No. 
1, but I cannot agree to the suggestion that 
Ex. 1 could be treated as merely an agree- 
ment to sell. It purports to be an opera- 
tive sale-deed. The agreement to sell was 
carried out in that the deed of sale was 
executed by defendant No. 4 to defendant 
No. 1, and, as observed by Muthuswami 
Ayyar and Hendley, JJ. at page 344 of 16 
Madras [Venkatasami v. Kristayya (11)]: 

. "The only act wanting on his (vendor's) 
partto complete the contract was to regis- 
ter the deed of transfer, and this aot......he 
could only be compelled to do by the pro- 
per proceeding under the Registration Act, 
followed by suit under &. 77, if the plaintiff 
failed to obtain his right by such proceed- 


ga. : 

The learned Vakil for the respondents 
quoted some decisions where it was held 
that a subsequent registered holder was not 
entitled to claim priority over a person 
tlaiming under an unregistered document 
but who had V etg delivered: to him 
in pursuance of the unregistered document. 
Oo examination it was found that these 
decisions related to cases of mortgages 
executed prior to 1904, since, under s. 59, 
Transfer of Property Act (before it was 
amended by Act VI of 1904) where the 

rincipal money secured was less than 

3,1U0a mortgage may be effected by an 
unregistered instrument or by delivery 
of possession, and registration was not 
compulsory in thecase of mortgage in- 
strument for less than Rs. 100, One 
case of sale was, however, quoted Hari 
Keshav Patil v. Hira Chima Raut (8) but 
that was a case of sale prior to 1sy3—the 
Transfer of Property Ast was extended to 
the Presidency of Bombay only from Ist 
January 1898—vide Notification in the 
Bombay Government Gazette 1892, part 1, 
page 1071, referred to at page 634? foot note 
-of Vol. IL of Ghose on Mortgages, Edition 
gth and stpag218, Vol. I, of tho Law of Trang 
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ferin British India by Sir H. 8. Gour, 5th 
Edition. 

It, therefore, seems to me that the sale- 
deed, Ex lunder which defendant No. 1 
purchased the property is invalid not being 
registered and ie ineffectual to confer any 
title on him. Further nooral evidence is 
admissiblejto prove the sale—s. 91, Evidence 
Act. Defendant No. 18 possession not 
having continued for12 years, he has not 
acquired any title by adverse possession 
either. The defendant's position is really 
that ofa trespasser without any legal.title 
and the plaintiff having taken a registered 
sale-deed from the owner, defendant No, 4 
is entitled to have a decree for possession in 
the present suit. NC 

The result is that the second appeal is 
allowed and the decree of the lower Appel- 
late Court reversed and the appeal remand- 
ed toit for fresh disposal as mentioned in 
the judgment of my learned brother. I 
also agree with the order as regards the 
costs 1eferred by him in his judgment, - 

Y. N. Y. Case remanded, 


ALLAHABAD HIGH COURT. 
First Civi, APeRAL No.404 or 1925, | 
July 26, 1928. 
Present: —Mr. Justice Banerji and 
Mr. Justice Weir. 
Firm GHURE RAM-NURE RAM 
—PLAINTIFES— APPELLANTS 


versus 
Firm MUHAMMAD YUSUF- 
BHOLA NATH 4ND ANOT4ER—DEEFSNDANTS 
— RESPONDENTS, 

Negotiable Instruments Act (XXVI of 1881), es. 18, 
118—Dhanijog hundi, whether negotiable instru- 
meni—Presumption as to consideration—‘Bill of 
Exchange’. . ; 

Dhantjog hundis are negotiable instruments and 
the presumption laid down in 8.118 of the Negoti- 
able Instruments Actas to consideration applies to 
them [p. 687, col. 2.] 

Firat appeal from a decreeof the Sub- 
ordinate Judge, Benares, dated the 29th of 
April, 1925. 

Messrs. Iqbal Ahmad and Mukhtar 
Ahmad, for the Appellants. 

Messrs. Harnandan Prasad and Mushtaq 
Ahmad, for the Respondents. 

JUDGMENT.—This is ‘a plaintiffs’ 
appeal against the judgment and decree of 
the learned Subordinate Judge of Benareg 
dismissing the suit, 
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The firm Ghure Ram- Nure Ram claimed 
Rs. 12,600 principal and Ra. 900 as interest 
from the defendant firm on the basis of 
six hundis, Exs. 1-6, said to have been exe- 
cuted by Bhola Nath on behalf of the de- 
fendant firm in favour of the plaintif firm. 
Exhibit A proves that Sheikh Muhammad 
Yusufand Bhola Nath, who have been 
carrying ona timber businessin Benares, 
entered into, a fresh partnership on the 
6th September, 1922. The principal amount 
of money invested was contributed by 
Muhammad Yusuf. Two others, BaldeoSahai 
and Lakshmi Saran, paid a sum of Rs. 2,500 
more, and it was agreed that Bhola Nath, 
who had not paid in any money in cash, 
was to get one-fourth share of the profits 
for his labour, Baldeo Sahai and Lakshmi 
Saran were to get one eighth, and five eighths 
share of the profits was to be taken by 
Sheikh Muhammad Yusuf. The Aundis in 
question six in. number were executed be- 
tween the l6thlAugust and the 12th October, 
1925. Plaintifi’s case was that the money 
was borrowedfer purposes of the business 
of the defeniant firm by Bhola Nath who 
was the manager of the firm. The hundis 
were sold to different firms but when the 
amounts due under the hundis were not 

aid to the holders thereof by the defendant 

rm, the plaintiffs paid up the hundis and 
hencethey claimed theamount against the 
defendants. 


The summons in the case was duly served 
òn Bhola Nath but he did not enter ap- 
pearance, Baldeo Sahai, defendant inthe 
suit, denied that the hundis were executed 
by Bhola Nath, and alleged that Bhola 
Nath was not empowered to draw the 
hundis, and thatthe partnership had come 
to an end on the death of Muhammad 
Yusuf on the 17th April, 1923. The learned 
Subordinate Judge framed the two follow- 
ing issues:— . 
"t Did Bhola Nath exeoute the hundis 
in suit, for valid consideration? 

2, If yes, had he any power and authority 
to borrow money and execute the hundis 
for the firm? 


He found that Bhola Nath was not a 
pattner, that Muhammad Yusuf died at 
Gorakhpuronthe 17th April, 1923, and 
holding that no consideration had been 
paid by the plaintiffs for the hundis, and 
that the defendant firm had not been 
benefited by the debt, he has dismissed the 
guit with coste, 
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It is contended by the learned Advocate 
forthe appellants that the finding of the 
learned Subordinate Judge that Bhola 
Nath was not a partner was erroneous, 
We have examined Ex. A and we areof 
opinion that in view of 8. 239 of Act IX of 
1872 the finding of the learned Subordinate 
Judge on this point is incorrect. The 
learned Vakil forthe respondents admits 
that he cannot support the finding of the 


‘Subordinate Judge on this point. The 


next point urged by the learned Advocate 
for the appellants is that the Aundis in 
suit were “negotiable instruments” and 
under the special rule of evidence laid 
down in 8,118 of the Negotiable Instru- 
ments Act (XXVIof 1881) the Court must 
presume, until the contrary was proved, 
that they were drawn for consideration, 
The learned Vakil forthe defendants con- 
tests thisand he has submitted that the 
hundis in suit werenot “negotiable instru- 
mente" within the meaning of the Negoti- 
able Instruments Act, and s. 118 ofthat 
Act did not apply to the facts of this cage. 
We have come to the conclusion that the 
hundis in suit were “negotiable instruments.’ 
The hundis are what is known in the 
Indian Commercial Oireles as “dhanijog" 
hundis and payable to bearer. Section 13 of 
the Negotiable Instruments Act seems to 
usto be clear and the definition of the 
Billof Exchange, in our opinion, makes 
the hundis in euit payable to bearer, 
Section 5 defines what a Bill of Exchange 
is and a number of cases relating to 
shahjog hundis have been referred to by 
Mr.Harnandan Prasad. He further con- 
tended thatin view of the provisions of 
of s. 2, ol. (2) of the Stamp Act, which 
includes also a hundi, no hundi can bea 
Bill of Exchange. We are unableto accept 
this contention. We have, therefore, to see 
whether the Court contesting defendant has 
succeeded in proving tial no consideration 
assed for the hundis in suit. The 
earned Advocate for the appellant has 
argued that in deciding the question we 
must‘look to the evidence adduced by the 
defendant only and that even if we come 
to the conclusion thatthe evidence of the 
plaintiff is ungatisfactony, that should 
not betaken into account in deciding 
this case as the burdenof proof lay heavily 
on the defendant. No question regarding 
the burden of proof seems to have been 
raised in the Courts below and we find 
no reference to s, 118 of the Negotiable 


688 


Instruments Act in the judgment of the 
Court below. We have to examine the 
evidence in thie cage. 

Tne first point which we have to decide 
is whether the partnership entered into 
by Ex. A subsisted on the dates when 
these hundis were executed. Although 
the finding of the learned Subordinate 
Judge that Muhammad Yusuf died on the 
17th April, 1923, has been challenged by 
the learned Advocate for the appellant yet 
weare unable tocome to any other con- 
clusion upon the evidence in this case 
than that Muhammad Yusuf died at Gorakh- 

ur on the 17th of April, 1923. That 
Mahammad Yusuf isdeadis admitted by 
Bhagwan Das one of the members of the 
plaintiff firm. 

There can be no doubt that the plaintiff 
firm did negotiate these hundis to various 
people and that the plaintiffs did pay to 
these people whatever was due. Theques- 
tion whether any consideration passed for 
these hundis as between the defendant firm 
andthe plaintiff has to be decided. The 
death of Muhammad Yusuf caused a disso- 
lution of partnership, The learned Subordi- 
nateJudgehasin the main accepted the sworn 
testimony of Baldeo Sahai. e have ex- 
amined the evidence of Baldeo Sahai, 
and although there are certain statements 
by Baldeo Sahai which are incredible, he 
has sworn that no business was done by 
the firm as a firm after the death of 
Muhammad Yusuf. Hesaid that he had 
.never examined or caused tobe examined 
the account-books of the firmand that 
Bhola Nath was in charge of the money of 
the firm, but hehas dénied that there were 
any liabilities of the firm on the date of 
Muhammad Yusuf's death. The work of 
the shop was carriedon after Muhammad 
Yusut's death, but that was only to wind 
up the business. He has made an in- 
credible statement that copies of Ex. A 
were hung up in all the shops belonging 
to the firm like notices in the Post Office, 
He was an ex-Post-Master and might well 
have invented this story, but the fact 
remains that the learned Subordinate Judge 
believed his statement and that of his 
witnesses which proved that no fresh 
partnership was” entered into but that the 

artnership business was being wound up, 
Weare of opinion that when oneof the 
members of the plaintiff firm hag given. 
evidence in the case, the defendant is 
entitled tq rely on that statement to prove 
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his case,and the statement of Bhagwan 
Das is, inour opinion, incredible that any 
consideration passed for the hundis in 
suit, as he has stated in his examination in- 
chief; his crogs-examination shows that 
he has made inconsistent statements. He 
states in cross-examination that he keeps 
no account books. The amount which he 
paid to othersin respect ofthe hundis in 
dispute were entered in the books relat- 
ingtothe tobacco business. The interest 
which he had to pay to  mahajan is 
enteredin the books relating to tobacco 
business. The plaintiff firm does businees 
inhundisto the extent of Rs. 40,000 and 
all this is entered in the books relating 
to tobacco business. Further on he states 
“whenever interest is received it is entered 
in the account-books no matter ifitis in 
respectof hundis or anything else, As 
regards the previous hundisof the defend- 
ant firm thereare entriesin the account, 
books relating to tobacco business. As 
regards the amount borrowed by the de- 
fendant firm under hundis after Baldeo Sahai 
had become their partner there is no 
enirythereof in our books relating to 
tobacco business," We are of opinion that, 
taking the whole of the evidence into cón- 
sideration, the finding of the Court below 
that the hundis in suit had not been exe 
ented for consideration is not incorrect, 
We are unable to hold that the defendant 
firmare liable for the hundis in suit 
though they had been executed by Bhola 
Nath who was a partner. 

The result is that the appeal is dismiss- 
ed with costs, i 


A. N, A. Appeal dismissed, 
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MADRAS HIGH COURT, 

Civit MISOBLLANEOUS BmooNp APPEAL NO, 49: 

oF 1925. 
January 25, 1928, 
Present :—Mr. Justice Ramesam and 
Mr. Justice Devadoss, 

VARADA APPALANAIDU-DEFENDANT— 

APPELLANT 


: versus 
BODU ANNAMNAIDU AND oTHERS— 
PLAINTIFFS— RB8PONDHBNT3. 
Estoppel—Suit for partition—Fresh suit for partis 
tion by defendant in prior suit—Plea p bar oH 


previous eutt—Plea by contesting defendant af bar n 
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prior suit—Withdrawal of suit and claim for parti- 
tion in prior suit by defendant—Objection that de- 
fendant cannot claim his share without suit—Blowing 
hot and cold, : 

The plaintiff sued for a declaration that the 
plaintiff and defendants Nos. 2 and 3 were entitled, 
as reversioners, to the suit property, and for parti- 
tion and recovery of his one-third share. lesue No. 2 
raised the question whether the plaintiff and defend- 
ats Nos. 2 and 3 were reversioners. Issue No. 4 raised 
the question whether the plaintiff was estopped by 
reason ofa prior compromise decree. These points 
were found against defendant No. land the suit was 
decreed Meanwhile defendant No. 3 filed a suit 
for his one-third share. Defendant No.1 there con- 
tended that as the plaintiff was a party to the other 
partition suita separate suit was not maintainable. 
The 3rd defendant thereupon withdrew the suit 
and applied in the prior suit for partition on pay- 
ment of Oourt-fees : x 

Held, (1) that it was not open to the let defendant 
to contend that this was not a case in which de- 
fendant No. 3 could ask for a decree for his share 
on payment of. Oourt-fees as in a partition decree, 
since he had lost his other remedy having been in- 
duved to withdraw his suit by the plea ofthe lst 
defendant; 

(2) that it was, however, open to the contesting 
defendant to ask for an enquiry as to whether 
8rd defendant was estopped by reason of the com- 
promise decree. 

_Adhikari Vishnumurthiayya v. Authaiya (1), dis- 
tinguished. 

Miscellaneous appeal againstan order of 
the District Oourt, Vizagapatam, dated the 
27th August, 1925,and passed in C. M. A. No. 
21 of 1921, preferred against that ofthe 
Oourt of the District Munsif, Rajam, in O. 
8. No. 661 of 1918 ([. A. No. 683 of 1924, I. 
A. No. 1114 of 1924). 

Mr. L. Venkatanarasiah, for the Appellant. 

Mr. P. Somasundaram, for the Respond- 
ents, 


JUDGMENT. 

Ramesam,J.—The suit (O. 8. No. 661 
of 1013.) was by one of three reversioners 
(plaintiff, defendants Nos. 2 and 3) fora 
declaration that all the three were entitled 
to thesuit property as reversioners and for 
partition and for recovery of one-third share 
of the suit property. Issue No.2 raised 
the question whether*plaintiff and defend- 
ants Nos, and 3 were reversioners, 
Issue No.4 raised the question whether 
plaintiff was estopped by reason of the 
compromise decree in a suit of 1881. These 
points were found against defendant No. 
1 and the auit decreed on 7th November, 
1919. There was an appeal Meanwhile 
defendant No. 3 filed a suit, O. 8. No. 100 
of 19.0, for his one-third share. Defend- 
ant No. 1 repeated his plea of estoppel based 
on the decree of 1881, against this claimant 
plso and also contended; f i 
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* Ag this plaintiff was a party to O. 8. Nó. 
661 of 1918 a separate suit is not maintain- 
able,” thereby implying that he can get the 
relief: he seeks in the suit, O S, No.-100 of 
1920, in execution of O. S No 661 of 1918. 
This was in March, 1920. In September, 
1921, defendant No.3 stated that he was 
willing to pay Oourt-fees, and wanted a 
final decree to be passed even as regards 
himself and prayed for the appointment of 
a Oommissioner. “On 26th September, 
1921, the District Munsif directed him to 
pay stamp duty. Time was given till 29th 
September, 1921. On 27th September, 
1921, O S. No. 100 of 1920 was not pressed 
and was dismissed. We must take it that 
this was because ofthe Munsif’s order on 
26th September, 1921. On 3rd October, 
1921, the Munsif directedan amin to divide 
the property and he noted the fact that 
defendant No. 3 filed the stamp duty: On 
26th October, 1921, the fact there .was a 
partition into ‘three shares was recorded 
and notice to defendant No. 1 for objections 
was ordered. On account of astay order 
from the District Court, all farther proceed- 
ings were stayed. : 

The Sub-Oourt dismissed the appeal in 
1822, and the High Court dismissed the 
second appealin January, 1924. In July, 
1924, the plaintiff and defendant No. 3 
applied for making the preliminary decree 
final, The new District Munsif,in ignor- 
‘ance of theorder of 1921, in September 
and October, 1921, dismissed the applica- 
tion of defendant No. 3, but on review 
passed a decree in favour of defendant No. 
3 also. This was in October, 1924. This 
order was reversed by the District Judge. 
Hence this second appeal. 


We think that itisnot open to the re- 
spondents to contend that this isnot a 
case in which defendant No.3 can ask for 
a decree for his share on payment of Court- 
fees as in a partition decree, lhe learned 
Vukil for the respondent relies on Adhikart 
Vishnumurthiayya v. Authatya (1). In the 
first placewe do not think that that cage ap- 
ples as the facts are different, That case 
was not a''comprehensive suit for parti- 
tion" and anything beyond the plaintiff'a 
right was not put in issue. In the pre- 
sent case issue No. z raised the question 
as tothe title of all the reversioners. We, 


therefore, think that that case does not ap- 


ply; 4nd secondly, defendant No. 1 ia estope |, 
(1) 47 Ind Osa, 038,35 M. Li J, 183 e 
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ped from re-opening any such question 
after his written statement in O. 8, No, 100 
of 1920 

The respondent now wants an opportun- 
ity to raise the question how far the dec- 
ree of 1882, (Ex. 2) estopa defendant No. 3. 
He is entitled to this as issue No. 4 concern- 
ed the plaintiff only though there are some 
opinions in the j “adenine already record- 
ed. Subject to this, we think defendant 
No, 3 ought to havea decree in this case, 
seeing he has lost his other remedy ap- 
parently being induced to withdraw his 
suit of 1920 by the plea of defendant No. 1. 

We set aside the order of the District 
Judge and direct the application of defend- 
ant No.3 to be restored to file, The Dis- 
trict Munsif will consider the following 


lssue: 

Whether defendant No. 3 is estopped 
from getting a deeree for his one-third 
share by reason of the allegations in para, 
6 of defendant No. 1's written statement. 

If this point is decided against defend- 
aot No,l, a decree will be passed for de- 
fendant No. 3's share also. Fresh evidence 
may beadduced on this issue. We make 


no orderas to costa in appeal and in 
second appeal, The costs in the first Court 
will abide the result, 

Y, N, Y. 


Case remanded, 
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MADRAS HIGH COURT, 
Szoonp Ouviu ArPaaL No. 727 or 1994, 
November 28, 1927. 

Present: —Mr.-Jugtice Devadogs, 
VELAYUDHAN PANDARAM— 
DEFENDANT—APPELLANT 


Versus 

NALLATHAMBI NADAN AND OTHEBRB— 

PraINTUFFS—RESPON! ENTS. 

Subrogation—Sham sale—Purchaser paying off 
prior mortgage on property, right of, to A AEA 
—Volunteer's right to subrogation. 

A person who claims under a sham transaction, 
which is no transaction at all, has no interest in the 
propeity conveyed to him. He is only a volunteer 
and if he pays off a prior mortgage on the property hè 
is not entitled to be subrogated to the rights of the 
mortgagee whose debt he pays off [p. 691,cols. 1 & 2. 

Chetwynd v. Allen (2) and Butler v. Rice (3), relie 


on. 

A mere volunteer is not entitled to the benefit of 
Any payment that he might make on behalf of a 
debtor whether it beto redeem a mortgage or whe- 
therit be to pay offa simple money-debt. [p. 691, col, 
2 . 


" Becond appeal against the judgment and 
deorevot the Additional SubordinateJudgs, 
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Tinnevelly, in Appeal Suit No. 131 of 1923: 
Mr. K. V. Sesha Ayyangar, for the Ap- 
pellant, 
Mr. T. M. Ramaswami Ayyar, for the 
Respondeat, 


JUDGMENT.—Several contentions are 
raised by Mr Sesha Ayyangar for the 
appellant, but before considering them it 
is necessary to know whether the sale in 
favour of the plaintiff by defendant No.3 
evidenced by Ex. B, was a nominal 
transaction ora real one. The Subordi- 
nate Judge, in para.6 of his judgment, 
says: “There is no question about the sale 
to the plaintiff being nominal, the only 
position taken up being that it was executed 
in fraud of creditors,” 


It is difficult to see how the Subordinate 
Judge came to make the remark that there 
was no question about the sale to the 
plaintiff being nominal. The plaintiff 
averred in his plaint that the sale was found 
to be nominal inO.8. No. 177 of 1913, 
The defendant, in his written statement, 
also stated that the sale was only a nominal 
one, In the written statement in O. 5, 
No. 177 of 1912 the defendant specifically 
pleaded that “the sale was colourable and not 
supported by consideration and was never 
intended to be operative, and never became 
operative and wasexecuted witha view 
to defraud creditors,” 

The District Munsif, on an examination 
of the evidence, found that the sale was 
a colourable or a nominal sale: vide 
Ex.D. On appeal the District Judge of 
Tinnevelly held, affirming the decision of 
the District Munsif that Ex. B was a 
colourable transaction (Ex. 1). The second 
appeal by the plaintiff was dismissed: vide 

. D1, In the light ofthe contentions 
and findings in O.S. No. 177 of 1912 it 
is difficult to see how the learned Sub- 
ordinate Judge came to make the remark 
that “there is no question about the sale 
to plaintiff No 1 beingnominal" The Bub- 
ordinate Judge has not considered the 
pleadings and the evidence in the case 
and it is necessary, for a proper disposal 
of the case that there should be a definite 
finding as to whether the sale evidenced 
by Ex. B isa nominal transaction and 
whether the transaction wasa fraudulent 
one intended to defeat the creditors of the 
vendor. If the transaction is nominal, 
certain considerations would arise. If it 
is areal but a fraudulent ome, and if thy 
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plaintiff aided and abetted defendant No. 3 
in the fraud, certain other considerations 
would arise. If it is only a voidable 
transaction unders. 53 some other con- 
siderations would arise, I, therefore, direct 
the Subordinate Judge to record a finding 
on the following issuee:— 

(1) Whether the sale under Ex, B was 
intended to be a nominal transaction, 

(2) Whether the sale under Ex. B was 

& real one intended to defraud or defeat or 
delay creditors. 
" (3) Whether the plaintiff aided and 
abetted defendant No. 3 the vendor, in 
trying to defeat, defraud or delay the latter's 
creditors, 

The finding, will be returned within 
one month from the daje of the receipt 
of this order. Objections in seven days 
thereafter. 





[In compliance with the order contained 
in the above judgment the Subordinate 
Judge, Tinnevelly, submitted fiadiogs on 
issues Nos. land 2to the effect that since 
there was an entire absence of evidence 
of enjoyment and possession by plaintiff 
No. 1 thetransaction ia question was only 
a colourable and nominal one. Issue No. 1 
was, therefore, found in the affirmative 
and issue No. Z in the negative. 

“On issue No. 3 the learned Judge 
held that plaintiff No. 1 aided and abetted 
defendant No. 3 in his attempt to defraud 
his creditors by bringing into existence 
the nominal sale-deed. The finding on 
issue No. 3 was in the afirnhudye] 





On receipt of the findings, the Oourt 
made the following 

ORDER.—S>me objections are raised 
to the finding, but Ido not see any reason 
to upset the finding arrived at by the 
,learned Subordinate Judge. It is con- 
tended for the plaintif&respondent that he 
is entitled to be subrugated to the rights 
of defendant No. 2 inasmuch ag he had paid 
off a mortgage debt. The finding is that 
the transaction in favour of the plaintiff 
Was a nominal transaction and it was 
intended to defeat or delay the creditors. 
A person who claims under a sham 
transaction, which is no transaction at all, 
has no interest in the property conveyed 
to him. Sesing it is a nominal transaction 
he cannot possibly acquire any interest 
ia tha property under it. Waat is urged 
ja that, even though the plaintiff was A 
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vendee under a sham transaction, his 
position cannot be worse than that of 
a volunteer, and, ifa volunteer pays off 
a mortgage, he is entitled to b. subrogated 
tothe rights ofthe mortgagee whose debt 
he pays off. This is astartling proposi- 
tion of law. No volunteer is entitled to 
pay the debt of another person and claim 
to charge the amount against him, Reli- 
ance is placed upon a decision of the 
Oalcutta High Oourt in Gobinda Chandra 
Basak v. Parsa Nath Nag Biswas (1) in 
which the following observations occur: 

“It seems to me thatthe doctrine has 
been further extended so thata stranger 
who ‘pays off the mortgage-debt even if 
not acked to do so by the mortgagor is 
entitled to the same rights, that is tosay, 
in both the cases, which I have mentioned, 
the Court assumes that even though there 
has been no assignment of the debt, it 
was the intention of the parties that the 
debt should be kept alive for the benefit 
ofthe person who has provided the money 
out of which the debt or a portion thereof 
was paid off." 

The learned Judge, after observing 
that there is no direot authority for the 
position, seems to draw support for his 
position from two English decisions. With 
very great respect Lam unable to agree 
with the learned Judge in holding thata 
mere volunteer is entitled tothe benefit of 
any payment that he might make on behalf 
ofa debtor whether it be to redeem a 
mortgage or whether it be to pay off a 
simple money-debt,- and the cases upon 
which the learned Judge relies do not 
warrant such a wide proposition as he hag 
laid down. In the case of Chetwynd v. 
Allen (2) Romer, J., found that the amount 
was paidon account of the fraud played by 
Ohetwynd, and he could not complain that 
the charge was kept alive also on the school 
seeing that it was by hisfraud that the true 
facts as to Terrel's charge were kept hidden 
from Mynors. In Butler v. Rice (3) Warring- 
ton, J. observes at page 282*: 

“I cannot but say that I think that the 
defendants, Mr. and Mrs. Rice, have by their 
pleadings endeavoyred to take advantage of 
their own deceitfulness to defraud the 
plaintiffand get the property discharged 
from this debt." 

(1) 89 Inda Cas. 116; A. I. R. 1926 Oal, 231. 
eT t Oh. 333; 68 L. J. Oh.-160; 47 W. R..300; 


(8) (1910) 2 Oh. 277; 79 L. J. Ch. 052; 103 I. T. 94. 
"v Page af (1010) Ob. = a ae aba 
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In both the cases it was found, asa 
matter of fact, that by the deceit of the 
person who wanted afterwards to repudiate 
the transaction the payment was made. 
After having deceived a person into paying 
acertain sum of money on his own account 
he is not entitled to turn round and say 
that the money was paid by a volunteer and, 
therefore, he is not liable to pay it. The case 
in Tangya Falav.Trimbak Daga (4) does 
not help the respondent. There the 
morlgagor himself got money from the 
plaintiff and paid offthe mortgagee. There 
it was held that the intention of the mort- 
gagor was that the plaintiff should have 
the benefit and should be subrogated to the 
tights of the mortgagee whom he was 
paying off. These cases do not warrant 
the proposition contended for that a 
volunteer is entitled to be subrogated to the 
rights of the mortgagee whom he pays off 
and when he does so, not on account of the 
fraud or at the request of the mortgagor, 
but of his own free will. In Nadhamuni 
Iyyan v. Appu Odayan (5) it was held 
that ifa person buys property from a 
member ofa joint Hindu family and pays 
off the family debt, he could only proceed 
against his alienor's share and he is not 
entitled to be subrogated to the rights 
of the mortgagees of the shares of 
the other members of the family. The 
mere fact thatthe alienee from one co-sharer 
pays off the whole of the mortgage debt 
would not entitle him to be subrogated to 
the rights of the mortgagee from the other 
eharers, In Piramy Ammal v. Serunatha 
Ammal (6) I observed that & volunteer 
was not entitled to be subrogated to the 
rights of a mortgagee, In the result the 
second appeal is allowed and the suit 
dismissed with costs throughout, 

V. N. V. Appeal allowed. 
4) 85 Ind. Cas, 794; 40 B. 646; 18 Bom. L. R. 700. 


5) 48 Ind. Cas. 799. 
6) 86 Ind, Oas. 737; A. L R. 1935 Mad. 1175. 





LAHORE HIGH COURT. 
Smo»Np Orvin AePEAu No. 3162 oF 1927. 
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Present :—Mr. Justice Dalip Singh. 
‘FEROZE A. OOOPER-—PLAINTIFE 
—APPBLLANT 

versus * 
BSEORETARY or STATE ror INDIA 
IN COUNUIL—D -zeNDANT— RESPONDENT. 
Devieratory dwree—Devreo tn favour of ssveret 
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plaintiffa—Defendant appealing against only one of 
them—Competency of appeal—Ciml Procedure Code 
(Act V of 1908), O. XLI, rr 20, 33, use of—Court 
Fees Act (VII of 1870, ss. 19-E, 19-G—'Mistake, 
whether includes mistake of law— Dispute, whether 
eram property is trust property—Section appli- 
cable. 


Where a joint declaratory decree has been passed 
in favour of several plaintiffs it is not competent to 
the defendant to prefer an appeal. impleading only one 
such decree-holders as respondent. [p. 693,.col. 


Basir v. Fazle Karim (1), Jogesh Chandra v. Rama 
Sundari Debi (2) and Bhagwana v. Balik Ram (8),: 
referred to. 

The provisions of rr. 20 and 33 of O. XLI, Civil Pro- 
cedure Oode, should be used sparingly and only in 
cases where full justice cannot be done or where 
the appeal anyhow re-opens the whole ofthe ques- 
tions decided. [ibid.] 

Ssction 19-G, Court Fees Act, has no application 
where the contest is whether certain property which 
has been put in annexure Bon the ground that it is 
trust property is or is not trust property. The proper 
section applicable to such a case is s. 19-I. [p. 693, 
col. 2; p. 694, col. 1.] 

In re Dasu Manavala Chetty (4), followed. 

The word ‘mistake’ in the proviso to s. 19-H, 
Court Fees Act, refers to mistake offact and does 
not cover mistake of law. [p. 693, col. 2] , 

Second appeal from a decree of the 
Additional Judge, Lahore, dated the 13th 
October, 1927, reversing that of the Sub- 
ordinate Judge, Third Class, Lahore, dated 
the 16th May, 1927, 

1 Lala Durga Das, R. B., for the Appel- 
ant. 

Diwan Ram Lal, Assistant Legal Ree 
membrancer, for the Respondent. 

JUDGMENT.-—In this case four per- 
sons applied for Probate of the Will of 
Mrs. N. A. Oooper and & Court-fee stamp 
of Rs, 2,895 was paid infor the said Pro-, 
bate. The High Court granted the applica- 
tion for Probate on the 30th of May, 1924. 
On the 19th July, 1926, the Financial, 
Commissioner passed anorder under s. 19 
(g) of the Court Fees Act to recover from the 
plaintiff a penalty of Rs. 1437-11. The 
Collector in pureuance of this order direct. 
ed the plaintiff to remit Rs. 1,437 11 with-~ 
in 18 daysor steps would be taken to 
recover the said sum by attachment, 

Thereupon the plaintiffs, the four execu- 
tors, brought & suit for a declaration to the 
effect that the order of the Financial Com- 
missioner was ultra vires; that the plaintiff 
had paid a full Court fee stamp as re- 
quired by law and prayed for a perpetual 
injunction restraining the defendant, the 
Secretary of State, from enforcing the 
order of the Financial Commissioner. 

The trial Court held that the Civil Courtg 


had jurisdiction on a plea being taken ta. 
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that effect and further that the procedure 
of the Ravenue Authorities was not in ac- 
cordance with the provisions of law and 
consequently the order was ultra vires and 
without authority. It, therefore, decreed 
the plaintiff's suit for a declaration as 
prayed for by them. For some reason or 
other no order as to perpetual injunction 
was granted. It may have been because 
on the plaintiffs prayer for an ad interim 
injunction the Government Advocate who 
appeared on behalf of the Secretary of 
State, had undertaken not to execute the 
order until the Court passed a decree. 
Upon appeal bythe Secretary of State, 
only one of the een executors was 
impleaded. The learned Additional Dis- 
trict Judge evidently did not have his at- 
tention drawn to this fact at the hearing 
of the appeal but he noticed in his judg- 
ment that only one of the plaintiffs had 
been madea respondent. He held that the 
Civil Courts had no jurisdiction to go into 
the question at all and that the order of 
the Financial Commissioner was not ultra 
vires on account of failure to follow any 
procedure because according to him no 
proosdure at all was prescribed by the 
ct. 


The plaintiff, who was the sole respond- 
ent before the learned Additional Dis- 
trict Judge, hascome in appeal and his 
Counsel contends that as a joint declara- 
tory decree had been passed in favour of 
all the four executors, it was not open to 
the Secretary of State to implead only one 
in the appeal to the learned Additional 
District Judge and that the learned Addi- 
tional District Judge was, therefore, wrong 
in accepting the appeal and dismissing 
the plaintiff's suit. 


‘In my opinion this contention has force. 
The only reason for not impleading the 
other three executors.urged before me is 
that owing toan oversight the names of 
the other three were omitted from the 
appeal. The fact, however, remains that 
if the judgment and the decree of the 
learned Additional District Judge were 
allowed to stand, there would be two in- 
consistent decrees, one holding that the 
order of the Financial Commissioner was 
ultra vires -and the other holding that it 
was intra vires and a long series of deci- 
sions have affirmed that the Courts are 
reluctant to allow any such inconsistency. 

Farther, the Counsel for the appellant 
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has cited Basir v. Fazle Karim (1), Jogesh 
Chandra v. Rama Sundari Debi (2) and 
Bhagwana v. Balik Ram (3), in whieh it 
was held that it was not open fora per- 
son, who had obtained or not obtained a 
joint decree against certain persons, to 
implead only some of them in appeal and 
that the fact that he hada right to drop 
his case against certain of them did not 
affect the question. The learned Counsel 
for the Crown has contended that if the 
attention of the learned Additional Dis- 
trict Judge had been drawn to the matter 
he might have taken action under O. XLI, 
r. 20, or O. XLI, r. 33 of the Code of 
Oivil Procedure. It is conceded that at 
the time ofthe hearing the appeal against 
the others would have been time-barred, 
and it is well-known that O. XLI, r. 70 
should only be sparingly used in guch 
cases, Secondly, as regards O. XLI, r. 33, 
it has been held that that also should be 
sparingly used and it is only in cases 
where full justice cannot be done or where 
the appeal anyhow re-opens the whole of 
the questions decided that the powers given 
under O. XLI, r. 33 should be exercised. 
In any case this was for the Appellate 
Oourt to decide and no section has been 

ointed out to me by which I can now 
add the other parties as parties to the 
appeal before the District Judge. The 
learned Counsel for the Crown has aeked 
for a remand for this purpose to the Dis- 
trict Judge ; but in the circumstances I am 
not prepared to accede to this request 
because I consider that s. 19 G of the 
Court Fees Act does notat all apply to 
the facts of this case. The contest in this 
case was as to whether certain property 
which had been put in annexure B on the 
ground thatit was trust property was or 
was not trust property. Section 19-4 
of the Court Fees Act has to beread with 
s. 19-E of that Act, the words used being 
identical, and the sections providing ior 
similar cases. Section 19 E shows clear- 
ly that it refers toa wrong estimate of the 
property erlang. either froma mistake or 
from the fact that a certain property is not 
known to have belonged to the deceased. 
The learned Counsel for the.Crown contends 
that the words “not known at "the time 
that some particular part of the estate 
belonged, to the deceased “ include both 


(1) 38 Ind. Cas. 703; 19 O. W. N. 290. 


(2) 34 Ind. Oas, 138. 
(3) 51 Ind. Cas, 408; 37 P. R. 1919. : 
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a mistake of fact as well as a mistake of 
law. If the word "estimate" does really 
cover both, then similarly the word “esti- 
mate" ins. 19-H also covers similar mis- 
takes and, therefore, the procedure is as 
prescribed for the Revenue Authorities 
where there is contest as to whether there 
igoris not such a mistake. If, as I am 
inclined to hold, the question does not at 
all include mistakes of Jaw as in the pie. 
Bent case, the matter is covered by s. 19-I 
and it would be for this Court to have 
decided before granting Probate as to 
whether the property was or was not 
rightly included in Sch. B. I am forti- 
fied in this by reference to In re Dasu 
Manavala Chetty (4) where it seems to have 
been assumed that the question whether 
a certain property was or was not trust 
property would come under s. 1s-I, and 
a general survey of the sections of the 
Act leads me’ to the same conclusion. 
But, be that as it may, in such a case 
even if the first view is adopted the 
order of the Financial Commissioner would 
be ultra vires. I, therefore, accept this 
appeal and restore the decree of the first 
Oourt with costs throughout. 
ÈR. L. Appeal allowed. 

i @ hee Oas. 1064; 33 M. 93; 6 M. L, T, 286; 19 M. 


ALLAHABAD HIGH COURT. 
First CiviL APPEAL No. 509 or 1925. 
August 8, 1928. 

Present :—Mr. Justice Sen and Mr. Justice 


Weir. 
PARSOTAM NARAIN AND oTHERS— 
DEFENDANTS—A PPELLANTS 


` versus 
Tus BENARES BANK, Lp, BENARES 
—PrAINTIFF— RESPONDENT. 

Hindu Law—Joint family—Power of father or 
manager to raise money for starting new business. 

Where there is ancestral property held. in co- 

arcenary by a Hindu family governed by the 

itakshara, it is not competent to the father, the 
karta, or the adult members of the family to trans- 
fer the ancestral property to raise money to start or 
carry on anew busifers with tle object of pecuniary 
gain for the family. [p 697, col. 2.] 

First ap peal from a decree of the Subar- 
dinate Judge, Allahabad, dated the 27th 
of August, 1925. ert: 

Dr. K. N. Katju and Mr, N.P. Asthana, 


for the Appellants. 
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Messrs. B E. O'Conor and Damodar Dae 
for the Respondent. 

JUDGMENT.—The svit which bas 
given riseto the present apreal was inati- 
tuted by the Benarer Bank, Limited, against 
the defendante-appellapnts and certain other 
members of their family for recovery of 
Rs. 27,261 9 4 on foot of a mortgage, dated 
the Int of September, 1811. 

The mortgage in suit was executed by 
Babu Jagdish Narain for himself and a8 
guardian of his minor sons, Paractam 
Narain, Hari Narain and Maharaj Narain, 
and by Babu Raghubir Narain for himself 
and as guardian of his minor sons, Gopal 
Narain, Pablad Narain and Narringh Narain, 
Suraj Narain and Dip Narain, two adult 
sons of Jagdish Narain alro joined in the 
mortgage. Substantial zemindari and bourse 
property was mortgaged to secure a debt of 
Rs. 28,000, and the stipulated rate of intereat 
was twelve annas per cent. per mensem with 
half yearly rests. The mortgagors agreed to 
pay the mortgage-money in five years. In the 
year 1913 the mortgagors paid two suma of 
money, viz, Rs. 3,500 end Rs 628-49, to the 
plaintiff Bank In 1919 the mortgagors sold 
one of the mortgaged villages, viz., Kheodss- 
pur, for Rs. 29,706. This amount was also 
paid to the plaintiff Bank. Sheodaspur has 

cen released from the present claim. The 
total sum received by the Bank up to the 
date of the suit is Re. 33,8284 9, 

lhe present action was commenced on the 
2nd day of August, 1923. Jagdish Narain 
one of the mortgagors had died a few years 
before the institution of the suit. 

Babu Suraj Narain, Babu Dip Narain and 
Babu Raghubir Narain, the adult mortga- 
gors, did not contest theguit. The remain- 
ing defendants raised a variety of pleas, all 
of which were repelled by the Court below, 
which granted a decree to the plaintiffs for 
the amount claimed. 

Only three pleas were urged on behalf of 
tbe defendants inthe appeal to this Court : 
(1) That the mortgage-bond was not exe- 
cuted by each of the adult mertgagors in 
the presence of any two of the three attest- 
ing witnesees, and that the document, there- 
fore, did not fulfl the reanirementa of e. 
59 of Act IV of 182. (2) That ofthe rum 
secured ty the mortgsge, Rs 10000 wag 
not borrowed either for pav ment of antece-, 
dent debtsor for legal necessity, and thus 
the adult members of the family were not. 
competent to charge the joint ancestral pro- : 
perty for the said sum of Rs, 10,000. (8) 
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That there was no reason for borrowing 
money at as high a rate of interest as twelve 
-annas per cent. per mensem with six-month- 
ly resta, 

Weshall deal with these points in the 
order set out above. On the 22nd of August, 
1911, Bubu Suraj Narain purchased from 
one Balbhaddar Prasad, a stamp-vendor 
of Banares, two stamp-papersof the value 
of R3. 95 and Rs. 45 on which the mortgage- 
deed wasengrossed. The mortgage-bond 
in its entirety was scribed by one of the 
mortgagora, namely, Babu Suraj Narain, on 
the let of Seotember, 1911. It is signed 
by Jagdish Narain, Raghubir Narain, Suraj 
Narain and Dip Narain. There is nothing 
in the bond to indicate where or on what 
date these four mortgagors signed the 
document. ` The bond is attested by three 
witnesses, viz, Bhagwati Prasad, residing 
at 53 Benares Cantonment: Kandhaiya 
Lal, resident of Mohalla Aurangabad of the 
city of Benares and Beni Prasad, resident 
of Wauza Gurnawanpur, Pargana Dehi of 
BenaresState. Again there is nothing in 
the document to indicate the exact date or 
the place where these witnesses appended 
their signature to the document. Of the 
three attesting witnesses, Bhagwati Prasad 
and Beni Prasad ara dead. Kandhaiya Lal, 
the sole survivor, has been examined on 
behalf of the plaintiff Bank. 


[Their Lordships discussed the evidence 
and continued:—] 

There are many ways in which the bond 
could have been properly aud regularly 
executed, since there were three witnesses 
and not two; and, as the mortgagors paid 
over Rs 30,000 to the plaintiff Bank with- 
out making any attempt to dispute the 
validity of the execution of the bond, and 
as the learned Subordinate Judge has not 
discredited the statement of Kandhaiya Lal, 
we think that weshould agree with him in 
holding that the bofid was regularly exe- 
cuted. Wedo this for another reason as 
well, namely, that two of the executants who 
are sui juris and who were alive at the date 
of the suit, viz; Raghubir Narain and Dip 
Narain did not venture into the witness- 
box We bold, therefore, that the bond in 
anit does not offend against the provisions 
of s. 59 of the Transfer of Property Act 
and must be held to bean operative mort- 
gage-deed. 


It is next argued that Rs. 10,000 out of 
Re, 28,000 was not borrowed either for pay- 
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tient of antecedent debt or for legal neces. 
Bity. 

The mortgage-deed recites that Ra. 7.000 
was due to Dwarka Bibi and Ra. 11,000 to 
Kishan Narain under two mortgage-bonds 
dated 29th of March, 1900, and the 25th of 
May, 1901, and that the executants stood in 
need of money for carrying on their con- : 
tract business. 'The bond goes on to state 


that Rs. 18,0J0 were left with the Manager 


of the Benares Bank for redeeming the 
aforesaid mortgages and that the executants 
received the remaining sum of Rs. 10,090 at 
the time of registration by a cheque dated 
the lst of September, 1911. Mr. Maharaj 


_ Kishore, the Manager of the plaintiff Bank, 


states that out of Rs. 10,000 received by the 
mortgagors under the cheque, the mort- 
gagors themselves redeemed one of the 
earlier mortgages. They had some balance 
leftinhand. They took a further sum of 
Rs. 8,000 from the Bank from their suspense 
accountand redeemed the second mortgage. 
They duly deposited with the Bank the 
original mortgage-bonds so redeemed. The 
mortgage of Dwarka Bibi appears to have 
been redeemed on payment of Rs. 6,746 7 3 
on the 14th of September, 1914, as would 
appear from the endorsement on that bond 
(Ex.41) Oo the 25th of September, 1911, 
Bubu Jagdish Narain deposited in Court 
Ra 9,383-15-3 on account of Kishun Narain'g 
bond of the 25th of May, 1901. This mort- 
gage-bond has not been translated and 
printed. Itappears that, roughly speak- 
ing, Rs. 18,000 were utilised for payment of 
the earlier mortgages, which, beyond all 
question, constituted’ antecedent debts for 
which the appellants were liable. The 
mortgage io plaintiff Bank's favour for this 
Bum of money was, therefore, valid and 
enforceable against the joint ancestral pro- 
perty hypothecated in the instrument. The 
appellants do not dispute this in their ap- 
peal to this Court. Rs. 10,000 remained in 
deposit with the plaintiff Bank. The mort- 
gagors by their letter, dated the 24th of 
Saptember, 1911 (Ex. 30), instructed the 
Bank to transfer this amount to the account 
of Suraj Narain. This was accordingly 
done («ide Bank voucher dated the 2:th of 
September, 1914, Ex 23. On this date 
Suraj Narain instructed the Bank to pay 
Rs 0.312 to Babu Bhagwati Prasad and to 
dispose of this amount under his instruc- 
tions. Itappears from the suspense ac- 
eountin the General Ledger of the Bank 
(paper No. 216, page 138) that onthe 29th of 
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September, Babu Bhagwati Prasad was 
indebted to the Bank for the sum of 
Rs. 5,278 134. There is a further entry 
dated the 18th of October showing that 
. Ra, 1,063-2-8 are debited to Babu Bhagwati 
Prasad. The promissory note ledger of the 
Bank shows that Rs. 5,278-13 4 were applied 
in discharge of the amount due by Babu 
Bhagwati Prasad tothe plaintiff Bank on" pro- 
.missory note,” and the entry, at page 138, by 
which Babu Bhagwati 
with Rs. 6,342 corresponds with the Bank 
voucher (Ex. 8, page 51) by which 
Ra, 6,342-1 was transferred from Babu 
Suraj Narsin's current account to the 
credit of Babu Bhagwati Prasad's suspense 
account. Thereis a contest between the 
plaintiff Bank and the defendants concern- 
ing this sum of Rs. 6,342. The plaintiff 
Bank contends that the whole of this sum 
was & debt due by the defendants to Babu 
Bhagwati Prasad, and that the balance, viz., 
Rs. 1,063-2 8 was paid to Babu Bhagwati 
Prasad by the Bank for his own use. The 
‘defendants contend that the whole sum, ie ; 
Ra. 6,342, was due to the plaintiff Bank by 
Babu Bhagwati Prasad. We think that the 
Bank voucher at page 63 of the paper book 
tends partially to support the case of the 
plaintiff Bank, because itshows that the 
Rs. 1,063-2-8 was paid to Babu Bhagwati 
Prasad. That voucher is receipted by 
Babu Bhagwati Prasad, and suggests that 
he was paid that sum in cash, but the 
point is really of little importance, because, 
even if there were a debt due by the 
defendants to Babu Bhagwati Prasad, 
there is no evidence. whatsoever on the 
record to show how this debt arose, or 
which, or, ifmore than one, how many of 
the mortgagor8 owed money to him, and 
thesuggestion which 'was made in argu- 
ment that the defendants may have owed 
money to Bhagwati Prasad is unsupported 
by any satisfactory evidence. The ex- 
istence of any debt by the defendants 
or any ofthemto Babu Bhagwati Prasad 
is negatived by the mortgage to the plaint- 
iff Bank which enumerates two debts’ and 
expressly states that the balance of the 
mortgage-money was required for carry- 
ing on the ee ee of the mort- 
gagors. There is no allegation in the 
plaint that the defendants were indebted 
to Bhagwati Prasad. The question was 
never putin issue. The first meftion of 
Bhagwati Prasad as a creditor of the te- 
lendants isto befound in the statement 
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of Maharaj Kishore, the Bank Manager. 
But this statement is very unsatisfactory 
and is no more than a mere. guess -or bear- 
say. Maharaj Kishore makes the follow- 
ingstatement: “I wastold that there was 
an amount due to Babu Bhagwati Prarad, 
which had to be paid back to him." He 
supplementsthat statement, later op, with 
the following observation: “I am not very 
positive who talked with me about the 
necessity of loan butit.must have been 
either Babu Jagdish Narain or Bahu Suraj 
Narain. Further enquiry as in keeping 
with the system of the Benares Bank was 
instituted through the then mukhtar-i-am 
ofthe Bank. Ido not definitely remem- 
ber the name, he was either Beni Per&bad 
Dubey or Suraj Pershad Dubey.” Nore- 
ports of the mukhtar-i-am through whom 
the enquily is said to have been conducted 
have been produced in this case This 
omissionis significant, and the only ex- 
planation of the non production of this 
reportis that given on page 11 of Maharaj 
Kisbore's evidence, namely, that “generally 
the necessities areover when the traneac- 
tion is sanctioned by the Board of Directors”, 
Suraj Pershad Dubey, one of the mukhtar i- 
ams through whom the erquiry by the 
Bank was said to have been conducted, 
has been examined as a witness for the 
plaintiff Bank, andhe does not recollect if 
Jagdish and Suraj were indebted to 
Bhagwati. The evidence, therefore, oral 
and documentary, which has been elabo- 
rately commented upon by tbe Counsel for 
either side, falls short of proving that the 
appellan's, or the members of their family 
were indebted to Bhagwati Presad, and that 
the sum of Re 6 342 was paid to Bhagwati 
Presid in discharge of an antecedent 
obligation. Bhagwati Prasad was un- 
doubtedly indebted tothe Bank for the 
sum of Rs. 5,278-13-4 shown in bis pro- 
missory note account. The joint family of 
the appellants was no way liable to 
discharge this obligation of Bhagwati 
Prasad. Assuming tbat Bhagwati Prasad 
was not indebted to the Bank far the sum 
of Rs 1,063-2-8 there is no explanation as 
to why that sum was advanced to him by 
Suraj Narain. Here again, there was no 
occasion for borrowing money from the 
Bank in order to advance thia pum of 
Hs 1,063-?-8 to Bhagwati Prasad The 
learned Subordinate Judge has held that 
the joint family of which the appellanta 
were members was indebted to Bhagwati 
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Prasad for Rs. 6,342, We have already 


^ held that there- is no evidence on the 


record to support this flading This being 
82, Jagdish Narain and others were not 
competent to mortgagethe joint ancestral 
property tosecare aloan of Rs. 6,342 from 
ihe Bank. 

Itappears that about the year 1902 or 
1903, Jagdish Narain started a business of 
taking contracts from the Public Works De- 
partment relating to buildingsand also some 
plumber's business. Suraj Narain states 
that the balance of Rs. 10,000 (after exclud- 
ingthe sumrequired forpaymentof Rs. 6,342 
to Bhagwati Prasad) was taken for the 
theka or contract business and was given 
to Jagdish Narain from time to time accord- 
ing as he requiredit. Jagdish's servant, 
Ambika Prasad used to take the money; 
and Suraj Narain used to operate on his 
Bank accounts by issuing cheques in favour 
of Ambika Prasad. The learned Subor- 
dinate Judgedoesnot find that there wasany 
ancestral trading business carried on by 
the family. He concludes that the business 
carried on was “a family business’, and he 
bases his conclusion upon the hearsay 
statements ofsome of the pla ntiff Bank's 
witnesses, on the admission of Suraj Narain 
that he has been carrying on the Public 
Works Department contract business after 
the death of Jagdish, and upon the fact 
thatthe defendan's had not produced their 
account-books at the trial of the suit. In 
our opinion this finding cannot be upheld. 
The hearsay evidence relied on by the 
learned Subordinate Judge was clearly in- 
&dmissibls and ought to have been ruled 
out, Thereis nothing to prevent amem- 
ber of a joint family from carrying on 
business for hims3lf; and the admission 
of Suraj Narain does not prove 
that the business was carried on for or 
on behalf ofthe joint family of which 
he was 4 member., In fact,he denies 
that th» business belonged to the joint 
family. No applieation was made by the 
plain iff Bank that the defendants be 
directed to produce the account-books 
relating to the business carried on by 
Jagdish and, after his death, by Saraj. We 
do not sse how thos3 account books could 
have been material for the purpose of the 
suit. Assuming that the business was carried 
on by the joint family; it was started 
for the firat time aboutthe year 1902, and, 
therefore, it was not an ancestral trading 
business. It was a speculative venture 
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floated by Jagdish, within a few years of 
his death, Even on the assumption that 
it wasa family business, we do not think 
that the case of the plaintiff Bank is gub- 
stantially advanced. 


. Where there is ancestral property held 
inco-parcenary by a Hindu family governed 
by the Mitakshara, itis not competent to 
the father, the karta, or the adult members 
of the family to transfer the ancestral pro- 
perty to raise money to start or carry on & 
new business with the object of pecuniary 
gain for the family. In the present casa 
this money was not borrowed for the con- 
tinuance of a well-established ancestral 
tradingfirm. A karta ina joint family is 
not to be allowed to involve the joiat 
ancestral property in the risk of loss through 
business ventures, We, therefore, hold that 
the sum of Rs. 10,800 borrowed from the 
plaintiff Bank was not justified either on 
the ground of being required to satisfy an 
antecedent debt or to answer a joint family 
necessity. 


It wasargued by the respondent that a 
portion ofthe hypothecated property, (viz., 
Mauza Manjhiari and the house situated 
in mohalla Ohowk Ganga Das in the eity 
of Allahabad) was non-ancestral property. 
It was said that originally the property 
belonged to the father of Jagdish Narain 
that he giíted the same to his wife 
Musammat Sheo Devi and the property 
devolved upon Jagdish Narain-Raghubir 
Naraio through her; so that this property 
was, consequently, the acquisition of 
Jagdish and Raghubif, and was not the 
joint ancestral property of the appellants, 
The plaintiff Bank alleges in para. 1 of the 
plaint that the property isowned “by the 
defendants.” Noissue was framed in the 
trial Court as to whether any portion of 
the mortgaged property was non-ancestral, 
No evidence was adduced by the plaintiff to 
prove that the property was other than 
joint ancestral property of the defendants. 
The mortgage bond in the clearest terms 
recites that the properties mortgaged be- 
longed to all the executants. Reliance was 
placed upon the statement of Suraj Narain 
that the property had descended through 
Sheo Devi; but he stated that Sheo Devi 
had died some ten years before the dae 
of his deposition, 80 that in any evert 
the property had not vested in the family 
or any of its members by inheritance fro n 
Sheo Deviatthe date when the'mortgago 
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was executed. No attempt was made in 
cross examination to prove that Sheo Devi 
had surrendered or made a gift of her pro- 
perty to her sons or grandsons. There is, 
therefore, nothing to suggest that any 
art of the property was non-ancestral. 
t is patent from the statement of Suraj 
Narain, coupled with the recitals contain- 
ed in the mortgage bond, that Musammat 
Sheo Devi was never the owner of the 
property; that there had never been an 
operative gift in her favour, and that the 
property had always remained and been 
treated as the joint ancestral property of 
the family. The name of Musammat Sheo 
Devi was in all probability entered in the 
village papers (ifit was entered at all) 
for the sake of her consolation. The 
plaintiff Bank has, therefore, failed to 
prove that any portion of the mortgaged 
property was not the joint ancestral pro- 
perty of the family. l 

There now remains the question of the 
rate of interest. Since the mortgage-bond 
was executed before the Usurious Loans 
Act came into operation, we would not have 
any jurisdiction to re-open the transaction 
under the provisions of that Act. Interest at 
the rate of twelveannas per cent. per mensem 
compoundable six-monthly does not appear 
to us to be unreasonable or unconscion- 
able. It appears that Jagdish Nerain had 
borrowed from Musammat Dwarka Bibi at 
the rate of eleven annas per cent, per 
mensem with six-monthly rests. The 
amount secured by the mortgage was con- 
siderably smaller than the amount of the 
mortgage in suit. "We do not think that 
the appellants have made out any case to 
justify this Court in reducing the stipulat- 
ed rate of interest. | | 

Although the plaintiff Bank did not 
ask for it, we think that itis well entitl- 
ed to asimple money-decree for Ra. 10,000 
the amount of unsecured debt. In view 
of the payments made from time to time, 
and the clear acknowledgment of liability 
in alargenumber of documents, of which Ex. 
34, dated the :9th of August, 1919, may be 
cited as an exemplar,theclaimfor a money- 
decree is amply within limitation. We pass 
asimple money-decree for Ra. 10,0! 0 against 
Raghubir Narain, Dip Narain and Suraj Nara- 
in personally and against the heirs of Jagdish 
Narain, limited in thecase of these heirs 
totheextentofthe personal assets of Jagdish 
Narain in their hands, other than the mort- 
gaged property together with simple in- 
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terest at twelve annas per cent. per mensem 
from the date of the bond up to the date 
of realisation, subject to the further direc- 
tion, which we proceed to give. 

The mortgage is valid to the extent of 
Ra 18,000 with interest at twelve annas 
per cent. per mensem with six-monthly 
rests. The mortgagors have already paid 
to the plaintiff Bink Rs. 33,8284 9. We 
direct that an account be taken of the 
sums due and the sums received upto 
the date in 1919 when Rs. 29,700 was 
received by the plaintiff Bank. If after 
adjustment of the debits and credits, any 
sum of money be found due to the plaint- 
iff Banka decree for the said -amount 
be passed under O. XXXIV, r. 4 of the 
Code of Oivil Procédure. If no amount 
be found dae, the plaintiff's claim against 
the appellants and the mortgaged property 
be dismissed. If after adjustment of 
the debits and credits, a surplus be found 
in favour of the mortgagors, the same 
should be applied towards the reduction 
of the simple money-debt and the simple 
money-decree be passed only for the 
balance 

We modify the decree of the Court below 
and allow the appeal to the extent indicated 
above. We do not allow the appellant any 
costs of this Court or of the Court below. 
In view ofthe peculiar circumstances of 
the case we order thatthe parties bear 
their costs throughout. 

We have asked Mr. Damodar Das at the 
time of delivering judgment in this case 
as to whether the figure Rs. 29,700 said 
to have been received by the plaintiff Bank 
in 1919 is a correct figure or not. He says 
that the figure is correct. 

AN, A. Appeal allowed in part, 


—— 


CALCUTTA HIGH COURT, 
APPBAL FROM ilc Onpz&E No. 462 or 
1927, 

June 1, 1928. 
Present :—Mr Justice B.B. Ghose and 
Mr. Justice Bose. 
RAKHAL OHANDRA DE—Dzonza- 
HOLDER— APPELLANT 


versus 
Shaikh OHAYEN MONDAL-—JUDG MENT- 
DABTOR AND ANOTHER— Pro forma 
RESPONDBNT—RRBPONDHNTS. 
Execution of ale proclamation—Mistakg 
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fs to amount of deeree—Sale held on proclamation 
showing lesser amount —Decree-holder, whether barred 
from claiming correct amount subsequently. 

A decree-holder made an application for execution 
showing the correct amount due tohim under the 

ree. Inthesale proclamation a lesser amount 
was shown through a mistake on the part of the 
execution clerk of the Oourt. The mistake was not 
noticed and sale was held Ina subsequent applica- 
tion for execution for realising of the balance of the 
decree-debt the decree-holder claimed the correct 
amount due. It was held by the Executing Court that 
as the decree-holder had taken no steps to correct the 
mistake in the sale proclamation within three years he 
was debarred from executing the decree in respect of 
the correct amount: 

Held, that the decree-holder was not barred by any 
tule of law from claiming thecorrect amount due to 
him. 

Appeal against an order of the Dis- 
trict Judge, Birbhum, dated the 30th of 

. May, 1927, affirming that of the Officiat- 
ing Subordinate Judge, Birbhum, dated 
the 20th of December. 1926. 

Mr. Sarat Chandra Roy Choudhury and 
Babu Purna Chandra Chatterjee, for the Ap- 
pellant. ; 

Babu Hari Prosanna Mukherjee, for the 
Respondents. a 


JUDGMENT. 

Ghose, J.—This is an appeal by the 
decree-holder against the order of the Dis- 
trict Judge of Birbhum, affirming the order 
of the Subordinate Judge. The question 
arises in this way: The decree holder ob- 
tained a decree. He was entitled under 
the decree to Rs. 2,213 odd. He made an 
application for execution on the15th Septem- 
ber, -1922, claiming the correct amount as 
due to him. Inthe sale proclamation, how- 
ever, by some mistake Rs. 2,03x-11 
was put down as the amount due. The 
execution proceeded but the sale was not 
effected then as the judgment: debtor made 
certain payments. In August, 1923, the sale 
was held with regard to certain properties, 
it was confirmed with regard to some and 
set aside with regard toothers, and a fur- 
ther amount was credited in favour of the 
decree holder. Up to then everything was 
being carried on on the basis of the sale pro- 
clamation which put down a lesser figure 
as due to the decree-holder. On the 3rd 
Jane, 1926,thedecree holder again executed 
the decree and claimed the correct amount 
due to him after giving credit to the 
judgment-debtor for what the decree-holder 
had already realised. The judgment- 
debtor claimed that the decree-holder 
could only execute the decree on the basis 
that the decretal amount due was 
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Rs, 2,038-11, the figure that was on- 
tered in the sale proclamation and no more, 
The District Judge held affirming the 
decision of the Subordinate Judge that 
when in 1,22 a wrong figure was put down 
in the sale proclamation the decree. holder 
had three years’ time to have the figure 
corrected and he not having done so is de- 
barred from executing the decree in re- 
spect of the correct amount. 


It is, no doubt, true that if the entire sum 
put down in thesale proclamation had been 
realised in execution and the decree had 
been entered assatisfied in full by mistake 
the decree-holder could not have levied a 
fresh execution for the balance of the de- 
cretal amount. Moreover, it is conceded 
that if the decree-holder himself in his 
application for execution had put downa 
lower figure as due to himand execution had 
‘proceeded upon that application he could 
not in a fresh application claim any higher 
figure as it might very well be urged that 
the deoree-holder had remitted a part of 
the decretal amount as he was entitled to. 
“do so; and further no decree-holder is entitl- 
ed to execute the decree piecemeal, But in 
the present case in no instance did the 
deeree-holder claim anything less than 
what was actually due to him under the 
decree, and if he had overlooked the mis- 
take that was made in the office of the Court 
in filling in the sale proclamation there is ` 
nothing in the law which could prevent 
him from claiming the correct amount, 
because he did not apply within three years 
for correction cf the mistake. 1tis hardly 
necessary to point out that the figure in the 
sale proclamation was not in accordance 
with any judicial order. It was merely an- 
error of the execution clerk. The deoree- 
holder, therefore, is not precluded from 
claiming the correct amount due to him as 
he has always claimed. Of course, the 
matter might have been different if he had 
allowed an order to be passed that the 
decree had been fully satisfied on receivin 
a lesser amount. Nosuch order was uod 
in the present case and, thérefore, the decree- 
holder is entitled to claim what was actually 
due to him. 


The judgment and order of the Oourts 
below are set aside and the case remitted to ` 
the trial Court for allowing the decree- 
holder %o proceed with his application as 
stated above. : : f 

The appellant is entitled to his costs in | 
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all Courts. We assess the hearing-fee at 
three gold mohurs. 
Bose, J.—1 agree. 


A. N. A. Appeal allowed. 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
Jupic1aL MisogLLANROUS Oasu No. 
77 oF 1928. 

April 25, 1928. 

Present: —Mr. Rapchand Bilaram, 
A.J,O 


Fiz« KEWALRAM TOTALDAS— 
APPLIOANTS 
versus 
Rai Bahadur DIWANOHAND SIBAL & 
BoNs— OPPONENTS. 

Arbitration Act (IX of 1899), s. 5—Revocation of 
ae ED E discretion—Grounds for inter- 

erence. 

The discretionary powers vested in the Court of 
revoking a submission to named arbitrators ought 
to be exercised in & most sparing and cautious manner 
and only when the Court is satisfied that a substantial 
miscarriage of justice will take place in the event of 
its refusal, 

Scott v. Van Sandau (1), Beleher v. Roedean School 
Site and Buildings, Ltd. (2), Dean of Airlie Steamship 
Co. v. Mitsui (3) and James v. James (4), relied upon. 

Grounds which can, without any prejudice to the 
applicant, be urged after an award is made and 
sought to be enforced need not be inquired into on 
an application under s. 5 of the Arbitration Act. 


Application under s. 5 of the Arbi- 
tration Act for revacation of the sub- 
mission. 

Mr. Srikishendas H. Lulla, for the Ap- 
plicants. ' 

. Mr. Suganlal H. Jeswani, for the Oppo- 
nents. 

JUDGMENT.—This is an application 
under s, 5 of the Indian Arbitration Act for 
lease to revoke the mandate given by the 
opponents to two named arbitrators for a 
settlement of disputes arising out of a 
commercial contragt containing a submis- 
sion clause, 

The application has been made on the 
following grounds; ` . 

(1) That the submission clause is ab 
initio void as it served an option to only 
one of the parties to the contract to refer the 
disputes to arbitration arising out ef the 
contract if he so wished; . 

(2) that .the submission clause had 

me inoperative at the date on 
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which the opponents called upon the 
applicants to appoint an arbitrator in 
so far as there was a cross-contract between 
the parties, that cross-contract being, how- 
ever, oral and the fact that itwas denied by 
the applicants was immaterial; 

(3) that the nomination by the opponents 
of an arbitrator on behalf of the applicants 
was illegal as the applicants had, as a 
matter of fact, nominated an arbitrator on 
their behalf, though without prejudice to 
their contentions they were not bound to go 
to arbitration; 

(4) that both the arbitrators are parti- 
sans of the opponents and are, therefore, 
unfit to act as such. h 

Nowitis well-settled law that the dis- 
cretionary powers vested in the Oourt of 
revoking a submission to named arbitrators 
ought to be exercised in a most sparing and 
cautious manner, cf Scott v. Van Sandau 
(D, Belcher v. Roedean School Site and 
Buildings, Ltd. (2) and Dean of Airlie Steam- 
ship Co. v. Mitsui (3) and such powers 
should be exercised only when the Oourt 
is satisfied that a substantial miscarriage of 
justice willtake place in the event of its 
refusal: James v, James (4). 

Now, there can be no doubt that a 
refusalon my partto interfere at this stage 
on grounds Nos.1 to 3, assuming that they 
were substantiated, will not result in any 
substantial miscarriage of justice, It is 
open to the applicants to urge those 
grounds when the opponents apply to 
enforce the award, and in the event of 
those grounds being well-founded, the only 
persons, who are likely to suffer by the 
award being set aside are the opponents 
and not the applicants. I, therefore, 
decline to go into the merits of any of those 
three grounds leaving it open to the op- 
ponentsto consider their position before 
they proceed further withthe submission. 

With regard to the lest ground Mr. Lulla 
has stated that he does not wish to press it 
atthe present stage. He states that both 
the arbitrators are Punjabie and presumably 
interested inthe opponents who are also 
Punjabis, the applicants being non-Pun- 
jabis But in view of the fact that the 
Court has declined to go into grounds Nos. 
1 to 4, he does not wish to produce evidence 


(1) (1841) 1 Q. B. 102 at p. 110; 4 P. & D. 725; 113 E. 
R. 1088. 


(2) (1901) 85 L. T. 469 at p. 471. 
3) (915) 108 L; T. 451 at p. 454; 17 Oom, Oas. 116, 
n fisso 22 Q. B. D, 669 at p. 674, 
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with regard to the arbitrators being 


partisans of the opponents in the present. 


proceedings, and wishes to re-agitate the 
same point after an award is made. If Mr. 
Lulla had offered evidence in support of 
this ground, I would have been bound to 
take it, butin view of his statement, I have 
no other option but to dismiss this applica- 
tion with costs. The result is that the 
injunction issued by my learned brother Dr. 
DeSouza also comes to the ground, and itis 
open now to the arbitrators to proceed with 
the mandateif so required by the oppo- 
nents, 

P. B. A. Order accordingly. 


— 


ALLAHABAD HIGH COURT. 
SzcoNp Orv APPEaL No 904 or 1925, 
May 23, 1927. 

Present :—Mr. Justice Mukerji and 

Mr. Justice Ashworth.  . 
BADRI SINGH AND oTHars —DHFANDANTS— 
APPELLANTS 
VETSUS 
SADAPHAL SINGH— PLAINTIFF AND 
OTHERS— DEFENDANTS — RESPONDENTS. 

Mortgage—Oonstruction of deed—Sale or morignge by 
conditional sale~Subsequent conduct of parties, 
missibility of. 

The ancestor of the plaintiff executed a sale-deed 
in favour of the ancestors of the defendants. The 
transferees had to bring a suitfor possession. The 
suit was resisted and ultimately settled by a com- 
promise. The compromise deed recited that the 
defendants agreed to give up possession, but pro- 
vided that if the purchase-money were re-paid by a 
certain date the plaintiff should give up ths pro- 
party, and if the plaintiff refused to do so the 
defendants should pay the money into Court and 
obtain possession : 

Held, (1) per Mukerji, J. (Ashworth, J., diseni) 
that the transaction of compromise was not a sale 
i only a mortgage by conditional sale; [p. 702, cols, 


(2) that subsequent conduct of the parties was 
admissible in evidence to show in what light they 
ongar regarded the transaction. [p. 702, ool. 


Ma Thaung v. Ma Than (1) and Secretary of State 
for India v. Jyoti Prashad Singh Deo (2), referred 
to. 

Per Ashworth, J.—The transaction was one of an 
out-and-out sale. Subssquent conduct is only ad- 
missible for the purpose of construing a deed when 
itis impossible to arrive ata clear finding as to ths 
meaning ofthe deed from its own terms and from 
surrouading circumstances. [p. 704, col. L] 

Second apvaal from the decision of the 
Additional Subordinate Judge, Azamgarh, 


dated the 20th F'ebraary, 1920, 
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Dr. N. C. Vaish, for the Appellants. 
Mr. U.S. Bajpai, for the Respondents. 
JUDGMENT. 

Mukerji, J.—The sole question for 
determination in this appeal is whether 
the Courts below were right in inter- 
preting acertain document as a mortgage- 
deed. 

The facts briefly are these: On 9th 
August, 1865, the ancestor of the plaintiff- 
respondent, Sadaphal Singh executed a sale- 
deed in favour of Bachchu Singh and 
Achraj Singh, ancestors of the defendants. 
The transferees did not obtain possession, 
and they had tobring a suitforrecovery of it. 
In the suit a compromise was entered into 
though in the deed of compromise it was call- 
ed only a deed of confession of judgment, 
This was on the 15th of March, 1867. The 
parties agreed to vary the original docu- 
ment which was one of out-and-out sale, 
They entered into certain terms and the 
decree that was passed adopted those terms, 
The plaintiff's case is that the compromise 
coupled with the decree created a mort- 
gage in favour of Bachchu Singh and 
Achraj Singh, and that, therefore, the 
plaintiff was entitled to recover the pro- 
perty by way of redemption. He accord 
ingly instituted the suit out of which this 
appeal has arisen. The Courts below deocid- 
ed in favour of the respondent No. 1; hence 
an appeal by some of the defendants, 
The appellants: contention is that the com- 
promise did not alter the character of the 
sale of 1865, but only gave’ the vendors a 
right to re-purchase the property. 

The question for determination in this 
appeal is whether the sale stands and the 
compromise gave only aright ofre-purchase, 
or whether the sale-deed was given up and 
in its place a mortgage by conditional sale 
was accepted by the parties, 

The salient points as regards the language 
of the document are mentioned in the 
judgment of the first Court, and some of 
these points have been noticed by the 
lower Appellate Court, Briefly speaking 
the deed of compromise .said that if the 
vendors paid to the vendees the: sale price 
of Rs, 525 on the 30th day of Jeth of 1285 
Fasli, the vendees would ‘give up" (chhor 
den) the property. THe parties further 
agreed that in case the plaintiffs of the 
suit (transferees) refused to give up the 
property, the transferors would be entitled 
to Gepositthe money in the treas and 
to recover the property bya shit by thg 
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cancellation of the decree and the sale-deed. 

-The document further said that if the 
traosferors failed to pay the sum of Rs. 525 
at the aforesaid date, then the condition of 
payment of thesum of Rs. 525 would be 
treated as void, and the plaintiffs (the trans- 
ferees) would become the "absolute owners" 
of the property sold, and the defendants 
(the transferors) wouldhave nothing to do 
with the same. Five years after this com- 
promise the very persons who entered into 
the compromise, namely, the ostensible 
vendees, Bachchu Singh and.Achraj Singh, 
exeouted & sub mortgage on the 4th of 
August, 1872,for a term expiring with 
80th of Jeth 1285 —the same date on which 
the original transferora were to pay the sum 
of R3. 525. In this document Bachehu 
Singh and Achraj Singh described them- 
selves as being mortgagees by conditional 
sale and as deriving their right by the 
"compromise" aforesaid. They described 
the document of the 15th of Mareh, 1367, ag 
a “compromise” and not merely asa con- 
fession of judgment. The khewat of 1873 
shows that Bachchu Singh and Achraj Singh 
got their names mutated in the Revenue 
Rscordsas mortgagees by conditional sale 
and notas pure proprietors. 

We have to determine, in the cireum- 
stances, whether the subsequent transaction 
of compromise was meant to be one of 
mortgage or one of sale. i 

To my mind there is not the slightest 
difficulty in accepting the respondents’ con- 
‘tention. The fact that there was a dispute 
between the parties as to an out-and-out 
sale, the fact that the transferees undertook 
to “give up" the property on payment at a 
certain date, the fact that provision was 
made for deposit of money which could be 
.valid only in the case of a mortgage-money 
and the further fact that a provision was 
made that in the case of default of payment 
the transferees would become “absolute 
owners", all point to theconclusion that the 
transaction was one ofa mortgage by con- 
ditional sale, although the transaction took 

lace before the-passing of the Transfer of 
Drapery Act. The character of the transfer 
was well-known and in no way differed 
from what has been described in the Trans- 
fer of Property Áot. If we read the de- 
flaition ofa mortgage by conditional sale as 
given in the Transfer of Property Act and 
compare it with the terms given in fhe deed 
of compromise, we shallseethatevery item of 


' pho aprerdl terms falle within the said definj- 


BADRI SINGH V. SADAPHAL SINGH. 


111 I. O. 1928 


tion. If, however, we should experience any 
difficulty in understanding what the parties 
meant to be the nature of the transaction, 
that difficulty is very easily solved by the 
subsequent conduct of Bachchu Singh 
and Achraj Singh themselves. They were 
the parties to the sale-deed, and they were 
the parties to the compromise. They regard- 
ed themselves as nothing more than mort- 
gagees by conditional sale, and they 
obtained mutation of theirnames as such. 
If they had fora moment regarded them- 
selves as absolute owners, they would not 
have hesitated in asking for mutation in 
that capacity. Then they were the persons 
who made the mortgage of 1872, and they 
called themselves mortgagees by conditional 
sale, After all these three transactions to 
contend in the year 1927—60 years after the 
transaction—that the parties meant some- 
thing different from what they themselves 
believed to have been the case, would be, 
in my opinion, undesirable. Certainly those 


-who entered into the transactions them- 


selves knew what they wanted to do. There 
can beno doubt that the meaning is not 
clear, otherwise there would not have been 
a second appealin spite of two concurrent 
findings against the appellants. In the 
circumstances the conduct of the parties is 
admissible in evidence te show in what 
light they themselves regarded the trans- 
actions, 


The Privy Council inthe unreported* case 
of Ma Thaung v. Ma Than(1) had before their 
Lordships a certain document up for in- 
terpretation. It could be interpreted both 
asa deed of partnership and asa deed of 
partition. Finding that the document was 
not quite clear, they looked into the con- 
duct of the parties to the contraet and 
said; "The conduct of the parties to 4 con- 
tract reduced into writing may not vary 
or alter it, but their conduot may help to 
explain or elucidate’ a contract open to 
different meaninga, The mode, therefore, 
in which the sons and daughters of U 
Nyein dealt with their shares is material; 
it helps tostrengthen the conclusion that 
Ex. L was more a record ofa division of 
rights and interests rather than a deed ef 
partnership”, This, therefore, isa distinct 


1) 80 Ind. Cas. 1031; 51 O. 374; 51 LA. 1; A.I, B. 
1924 P. O. 88; 19 L. W.477; 46 M. L. J. 618; (1921) 
M. W. N. 662; 3 Bur. L. J. 333; 39 O. W. N. 559; 5 B, 


175 (P. Q.). 
*Bepor 80 I, O. 1031-1 2d. 
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authority for admitting into evidence the 
khewat and the subsequent deed of mort- 
gage of 1872. They afforded not merely 
admissions of Bachchu Singh and Achraj 
Singh but admissions supported by their 
conduct affecting the property itself. 

Again inthecase of Secretary of State 
for India v. Jyoti Prasad Singh Deo (2) 
which has been but imperfectly report- 
ed in 24 A. L. J. 761, the question 
arose whether the lease granted to the 
Raja of Pachete included or not three par- 
ticular villages. Their Lordships of the 
Privy Council found that it was useful to 
look into theconduct of the Raja. It was 
found that the Raja had made certain 
returns as to villages from time to time, 
and that he had omitted to mention those 
villages. This conduct on the part of the 
Raja was found to be anindication that 
i three villages were not included in his 

ease. 

I am, for the foregoing reasons clearly of 
Opinion thatthe interpretation put on the 
document by the parties to the document 
themselves, namely, by Bachchu Singh and 
Achraj Singh, was the right interpretation, 
and there is no reason to suppose that they 
were under any mistake as to their position 
as created by the transaction in which they 
themselves entered. I would, therefore, 
dismiss the appeal with costs. : 


Ashworth, J.—I concur in dismissing 
this appeal but for different reasons from 
those invoked by the lower Courts and by 
my learned brother. 


It is a fact that the ancestors of the plaint- 
iffa-respondents executed on the 9th August, 
1835, a sale-deed in favour of the ancestors 
of the defendants. The transferees had to 
bring a suit to obtain possession. This 
guit was resisted, on the ground that 
the whole of the purchase-money had not 
been paid. The suit was settled by acom- 

osition deed dated thè 15th March, 1867. 

his deed dealt with some other matters 
as well as with the matter in suit. It recited 
that the defendants gave up their objection 
based on non-payment of purchase-money 
&ud agreed to possession being given to the 
plaintifs. At the same time it provided 
that ifthe purchase money were re paid by 
& certain date "the plaintiffs shall give up 


(3) 94 Ind. Gas, 974; 53 O, 594; 53 L A. 100; A. 
L roy P. C, 41; 89 0, W, N, 745; H A. D. 9. 101 
y 
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the property, and if the plaintiffs- refuse 
to give up the property and accept the 
money, the defendants shall pay the money 
into Oourtand shall after filing a suit in 
Oourt and getting the decree set aside and 
the sale-deed cancelled, obtain possession." 

Both the lower Courts and my learned 
brother have assumed that a decree was 
passed in terms of the compromise. No 
decree, however, has been referred to by the 
lower Courts or has been placed in evidence 
before us on ppest, It might, however, 
if there were nothing toindicatethe contrary, 
be presumed that the decree was passed 
in terms of the compromise. Ifthe decree 
had merely referred to the compromiee, 
then the question would have been what 
was theeffect of the sale-deed as overlaid 
by the composition deed. There is, how- 
ever, clear evidence on this record that the 
decree did not merely refer to the terms 
of the compromise, 'lhereis a document 
called Ex. 4 wherein the vendees under 
the sale deed mentioned mortgaged on the 
4th August, 1872, their rights to a third 
party, In this deed they referred to the 
previous suit as follows: “Asno mutation 
of names had been effacted the said docu- 
ment (i. e., the sale-deed of 1865) was filed 
in the Court of the Munsif at Mohammad- 
abad and by reason of the mutual compro- 
mise the Oourt held that the said sale-deed 
was & mortgage by conditional sale till 1285 
fasli and a decree was passed in favour of ua, 
the executants.” From this it is clear that 
in the suit referred to after the composition 
deed had been filed, the Court gave a decree 
declaring that the plaintiffs were to obtain 
possession of the land as mortgagees under 
a mortgage by conditional sale. This be« 
ing so, the question in this case was not 
what was the properinterpretation to be 
placed on thegale-deed read with the com- 
position deed, but what was the effect of 
the decree passed in the suit. It is clear 
that the ancestors of the defendants, by 
virtue of the decree, became mortgagees, 
whatever they had been before. 

If Ihad had to construe the sale-deed 
readin conjunction with the composition 
deed and with surrounding circumstances, 
I should have held that the defendants 
were out-and-out vendees, and that the 
plaintiffs had only a right to re-purchase, 
which right was barred by limitation, Nor 
would I“ have admitted any subsequent 
condict of the plaintiffs as evidence for 
the purpose of construing tha damposls 
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tion deed. Subsequent conduct is only 
admissible for the purpose of construing 
a deed when it is impossible to arrive at 
a clear finding as tothe meaning of the 
deed from its own terms and from sur- 
rounding circumstances. There were no 
expressions in the composition deed incon- 
sistent with its being regarded as con- 
tinuing the position ofthe transferees as 
that of vendees and there were terms 
especially those declaring what the trans- 
ferors would be entitled to do if the trans- 
ferees did not accept the purchase-money 
offered to them, which were inconsistent 
with regarding the composition deed as 
changing the sale into a mortgage. But, as 
I have remarked above, the defendants can 
only setup their position under the decree 
and cannot fall back on their position as 
it would have been on a proper interpreta- 
tion of the composition deed in the absence 
of a decree. 

By the Court.—The appeal is dismies- 
ed with costs, 

A N, A. Appeal dismissed, 


a 


BOMBAY HIGH COURT. 
Sroonp CiviL ArPsAL No. 192 or 1926, 
March 14, 1928. 
Present:—Mr. Justice Fawcett and 
Mr. Justice Mirza 
BHAGWANTRAO ABAJI MARATHE 
—DEYENDaNT—APPELLANT 


yersus 
RAMANATH KANIRAM SHET 
—PLAINTIFF— RESPONDENTS, 

Hindu Law—Widow—Personal debt of widow for 
management of estate—Reversioner'e liability. . 

Under the Hindu Law property in the hands ofa 
reversioner is not liable to satisfy a personal debt 
other than a trade debt, which a widow while en- 
joyinga widow's estate has properly incurred. in the 
course of the management of the husband's property. 
Íp. 704, col. 2; p. 706, eol. 1. . 

Gadgeppa v. Apajt Jivanrao (l)aend Ramasami 
Mudaliar v. Sellattammal (2), followed. 

Sakrabhai Nathubhai v. Maganlal Mulchand (3), 
de Jogayya v. Vencatarathnamma (4) and 
Pahalwan Singh v. Jiwan Das (5), distinguished. 


Ramcoomar Mitter yv. Ichamoyi Dasi (0), not fol- 
lowed. . . 
Second appeal from the decision of the 


District Judge, Hast Khandesh, in Appeal 
No. 289 of 1925, summarily rejecting an 
appeal from the decree passed by the 
Subordinate Judge at Jalgaon, im Civil 
Suit No, 98 of 1925, : 


BAMANATH KANIRAM SHBR. 1111. 0, 1928 


Mr. P. V. Kane, for the Appellant. 
Mr. H. B. Gumaste, for the Respondent. 
JUDGMENT. 

Mirza, J.—This appeal raises a ques- 
tion of law whether property in the bands 
of a Hindu reversioner is liable to satisfy 
a personal debt not secured on euch pro- 
perty which a widow while enjoying a 
widow's estate has properly incurred in the 
course of management of the property. 
m the lower Courts have held that it is s0 
liable. 


Respondent No,1 sued the appellant as 
reversionary heir and the 2nd respondent 
on a money-bond for Rs. 600 dated June 13, 
1921, executed jointly in her lifetime by 
one Manubai and the 2nd respondent who 
was her brother. The bond carried interest 
at twelve-per cent. which rate was to be 
increased to eighteen per cent. if the debt 
was not paid within aspecified period. 
The bond did not recite that the widow 
was borrowing the money for a legal neces- 
sity orin course of conducting a trade or 
business of her deceased husband, It was 
proved by evidence that out of the moneys 
she borrowed, Manubai had spent Ra, 423 
for the benefit of the estate, From that the 
trial Judge inthe absence of evidence to 
the contrary inferred that the whole amount 
was so spent. The Appellate Court has ` 
confirmed that finding. At the date of the 
bond the widow was in possession and 
management of fifty bighas of land yielding 
an income of Rs. 700 to Rs. 800 per annum, 
The major part of the moneys borrowed was. 
expended in payment of assessment and of 
servants’ wages and in the purchase of 
un bullocks all connected with the 
and. 

On the death of Manubai the land passed 
on to the appellant as the reversionary heir 
ofher husband. The widow'sestatesheenjoy- 
ed in the land terminated with her death, 
The land cannot be gaid to form part of any 
estate she may have left. There is no 
encumbrance created by her on the land, 
Prima facie, therefore, the ruling of this 
Court in Gadgeppa v. Apaji Jivanrao (1) 
would apply and the land in the hands of 
the reversioner would not be liable fora 
‘debt which is not secured on it. To the 
same effect is the ruling in Eamasami 
Mudaliar v. Sellattammal (2), The lower 
Appellate Court holds that these rulings 


_ (1) 3 B. 237; 2 Ind. Deo. (x. s.) 180: 
S 4 M. 375; 1 Ind, Deo, (xw. s.) 1097, 
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have since been practically overruled in 
this Court by the Full Bench case of Sakra- 
bhai Nathubhai v. Maganlal Mulchand (3) 
andın Madrasby ReguilaJogayya v. Venoata- 
rathnamma (4) Ine effect of these later 
rulings according to the learned Judge is 
that where a widow incurs a debt for the 
purpose of carrying on her husband's 
avocation and could have validly created a 
charge on the estate in respect of it, the 
debt after the widow's death would equally 
bind the estate in the hands of the rever- 
sioner although there may be no specific 
charge created on it. The proposition 
laid down by the learned Judge appears-to 
metobs too wide and is not justified by 
the rulings to which he has referred. 
Sakrabhai Nathubaai v, Maganlal 
Mulchand (3) has not, 1n my opinion, either 
expressly or by necessary implication 
_overraled Gadgeppa v. Apajt Jivanrao (|), 
Tne judgment discu:ses tnat case at pages 
llo-6. The ratio decidendi of that case is 
there referred to as being that as the 
advance was made on the widow's personal 
credit the property in the hands of her 
adopted son could not be made liable for 
& necessary debt she had previously incar- 
red in order to pay judi leviable to Govern- 
ment on the property in which she then 
had a widow's estate. Sakrabhai Nathubhai 
v. Muganlal Mulchand (3) oniy decided 
that trade debts properly incurred by a 
Hindu widow on the credit of the assets 
of the business to which she has succeeded 
asthe heiress of her deceased husband are 
recoverable after her death oat of the a>sats 
of the business as against the reveraioners 
who have succeeded thereto, even ih the 
absence of a specific charge. The Full 
Bench was there considering trade debis 
which were incurred on the credit of the 
assets of the business and not debts which 
are incurred in the course of the manage- 
ment of an estate as wasthe case ia Gadgeppa 
v. Apaji Jivanrao (1). The Full Benen case 
seems to contemplate ordinary trade 
dealings and not all loans or transactions 
entered into by the widow. In Pahalwan 
Singh v. Jiwan Das (5) the Allahabad High 
Oourt has followed Sakrabhai Nathubhai v. 
Maganlal Mulehand (3). Ihe Oourt there 
held that a Hindu widow who had succeeded 
to the banking business of her husband and 
3) 26 B. 208; 3 Bom. L. R. 738. 
4) 5 Ind. Cas. 271. 33 M. 492; 7 M. L. T. 112; 20 M. 
L. J. 414; (1910) M. W, N. 143. 
(9) 59 Ind, Cas, 183; 43 A, 109; 18 A, T. J. 41, 
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had conducted it prudently was eompetent 
in the coursa of that busiaess to alienate 
both moveable andimmoveable property 
which formed part of the business without 
showiog in the case of the immoveables 
“legal necessity." The distinction 
between trade dealings and ordinary 
dealings is not there departed from. 

The lower Appellate Oourt states that 
Manubai held fifty bighas of land which 
had to be cultivated and she incurred 
the debt in suit for the purchase of 
bullocks for the purpose of cultivation, 
for payment tofarm-servants and for other 
miscellaneous items of expenditure connect- 
ed with the carrying on of her husband's 
trade, viz, that of an agriculturist, The 
learned Judge seems to assume that being 
an agriculturist is the same as trading. T 
&m not inclined to accept that description. 
A trade usually implies transactions both 
of sale and purchase and they must be 
sufficiently numerous and of a general kind 
before they can come under the descrip- 
tion of trade. An agriculturist who merely 
cultivates his soil and sella its extra 
produce can hardly, in my opinion, be called 
a “trader.” If the description were to be 
go widened every transaction of a Hindu 
widow managing her husband's estate would 
be regarded as a ‘business or trade’ trans- 
action. As long as the transaction was 
bond fide there would be no need then to 
prove legal necessity. Such a dostrine 
would be perversive of the elementary 
principle of the Hindu Law on the 
subject. Regulla Jogayya v. Vencata- 
rathnamma (4) does not, in my opinion, 
overrule Ramasami Mudaliar v. Sellatt- 
ammal (2). There the case was remanded 
tothe lower Oourt for a finding whether 
the loan was made to the widow personally 
or on the credit of her husband's estate. 
If that test were to be applied tothe present 
case it would appear that credit was given 
to Manubai personally and not to the 
estate she represented. The rate of in- 
terest is high and her brother who ia 
not interested in the estate is made a 
surety for the debt by his jointly executing 
the bond with her. : 

In Ramcoomar Mitter v. Ichamoyi Dasi 
(6) the Oalcutta Hign Court came toa 
different conelusion. They did so by ap- 
plying the Eaglish principles of equity 
to the case beforethem. In a case govern- 
"(6) 6 O. 38; 36.0, L, R, 489; 8Ind Jur, 879; 31 
Dow (se) the af 
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ed by the Hindu Law as the present case is, 
we shculd be clary I 1bnk in invcking such 
an sid where the principle ar-plicable is 
clear and not unreasonsble The present 
case,in my opinion, is governed by Gad- 
geppa v Apaji Jivanrao (1) and the prin- 
ciple of that decision is entirely in keep- 
ing with that of the Hindu Law. 

The appeal in this case should be allow- 
ed with costs throughout against respond- 
ent No. l and the decree of the lower 
Court should be amended by striking out 
from it the portion “and from the estate 
of Manubai's husband in the hands of 
defendant No. 1." 

Fawcett, J.—I agree. I think that 
Sakrabhai Nathubhai v. Maganlal Mulchand 
(3) lays down a qualification of the general 
rule formulated in Gadgeppa 'v. Araji 
Jiranrao (1) and cannot be taken as 
abeolutely overruling the latter: decision. 
The former care is clearly confined within 
certain limits, which must be regarded 
before that ruling is applied toa specific 
case. In my opinion, the present case 
dces not fall within those limits, It might 
have been different if Manubsi's husband 
bad been buying and selling, bullocks as 
a trade and the widow had merely raised 
money in order to carry on sush | trade, 
But’ those are not thefacts found by both 
the lower Courts, EM 

` g Appeal allowed, 
A. N. å, 
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. LAHORE HIGH COURT. ; 

Sxconp CIVIL ApPEAL No 1915 o» 1927, , 

May 14, 19: 8. . 

Present:—Mr. Justice Dalip Singh. . 
Firu DAULAT RAM-DEVI DAS, TH&OUGH 

ISHAR DAS—PLAINTIFF 

— APPBLLANT 

versus 
ISHAR DAB ANGOTIIER— 
DgrENpAN38— RFsPONDENTS. - 

Civil Procedure Code (Act V of 1908), O. XXX, v.8 
—Suit against firm, form of—F'rm whether persona— 
Defendant not proprietor of firm—Decree against 
firm, legality of—Sole proprigtor of firm dead—Form 
a a is nota persona and allthat is prescribed 
in the Oivil Procedure Code is a form of suit which 
remains really one against the partners of the firm. 
Therefore, ina suitagainst a firm once # is held that 

- the sole defendant on the record isnot & partner of 
the firmno decree can be passed against the firm and 
` din deeree is passed it would be null and void, — 
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Rampratab Brijmohandas v. Gaurishankar Kasht 
ram (1), referred to. 

Where the only proprietor of a firm dies, no suit 
can be brought against the firm and the proper form 
of suit should be against the legal representatives 
of the deceased proprietor or partner. 

Second appeal from the decree of ihe 
District Judge, Amritsar, dated the Ist 
June, 1927, reversing that of the Subordi- 
nate Judge, Fourth Claes, Amritsar, dated 

‘the 18th February, 1927, 
Mr. Jai Gopal Sethi, for the Appellant. 
Mr Anant Ram, for the Respondents. 


JUDGMENT.—In this case the plaint- 
iff firm sued the firm Ishar Des-Munshi 
Ram through Ishar Das as principal debtor 
and Lachman Das as surety on a bahi 
account. The suit was originally decreed 
ex purie against the firm on an effidavit 
that the defendants were ccncealing them- 
selves and avoiding service of sumn.ons on 
‘which substituted service was ordered, 
"lebar Dasand Lachman Das both applied: 
to have the ex parte decree set aside By 
consent of parties the ex parte decree was cet 
acide and Ishar Das and Lachman defended 
the suit. Ishar Das contended that he was 
nota partner in the firm Ishar Das-Munsbi 
Ram which was run by his son. Lachman 
Das contended that he had not stood 
prey for the ‘debts incurred by Munshi 
“Ram. : 

The trial Court held that Ishar Das was 
‘a partner in the firm Ishar Das-Munshi Rem 
‘and that Lachman Das was a surety for the 
debts incurred by the firm and decreed 
‘the suit against the firm and against Lach- 
‘man Das assurety. : 
. ]shar Das appealed personally before the 
‘District Judge and the learned District 
Judge seen s to have been under the im» 
pression that lebar Des, defendant No. 1, 
“wassued perscnally andaccepted the appeal, 
‘holding that Ishar Das was not proved to 
; be 8 partner in the firm Ishar Das Munshi 
Ram, and that Lachman Das was notproved 
to have stood surety for the transactions on 
which tbe suit was brought. He, therefore, 
'dismiesed the plaintiff's guit. 

Oo second appeal, itis contended that a 
decree having been passedagainst the firm 
‘and Ishar Das having only appealed on be- 
half of himself when it was held that Ishar 
Das was not a partner in the firm, all that 


‘the District Judge could have done was to 


‘hold that Ishar Das was not a partner in 
the firm and war not liable for the debts 
of the firm and -that he could have held 
that Lachman, Das was not a surety fog 


i 
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the debts incutred by Munshi Ram, the 
partner of the firm, but he could not have 
set aside the decree against the firm which 
was a necessary.party and which was not 
made a party and on whose behalf there 
Was no appeal. 

It seemsto me that all these contentions 
must fail. The firm is not a persona under 
the Indian Law and all that is prescribed 
in the Civil Procedure Code is a form of 
Suit which, however, remains really one 
against the partners of thefirm. Order XXX, 
r. 8of the Civil Procedure Code shows what 
shonld have been the proper procedure 
when Ishar Das denied that he was 
a partner. This: procedure was not 
followed because the Oourts were under 
the impression that Ishar Das was 
being sued personally. Once it was 
held that {shar Das was not a partner, there 
was nobody at all representingthe firm and 
no decreacould have been passed against the 
firm which, as far as appears from the re- 
cord, was never served at all according to 
the alternative methods provided by O. 
XXX,r.3. In Rampratab Brijmohandas v. 
Gaurishankar Kashiram (1) it was held, in 
a somewhat similar case, that such proesed- 
ings are entirely null and void where, as in 
the present case, there seems to have been. 
only one proprietor of the firm, namely, 
Munshi Ram who, however, is admittedly 
dead, [n such a case the suit could not have ` 
been brought against the firm at all and 
should have to be brought against the legal: 
representatives of the deceased proprietor 
or partner. 

It has been contended that Ishar Das’ 
is estopped from denying that he‘is a 
partner because he allowed his name to be 
used by his son. But names are used 
indiscriminately in this country; and there’ 
is nothing to show, and in fact the state- 
ment of the plaintiff disproves, that he 
gave credit to the firm Ishar Das-Munshi 
Ram because Ishar Das was a partner 
in the said firm, He distinctly avers that 
he gave credit only because Lachman Das 
stood surety for the debts of the firm. I, 
therefore, consider that in any event the’ 
Appellate Court'was entitled under O. 
XLI, r. 33 to pass the order that it did pass, 
and I dismiss the appeal with costa. 

R.L. Appeal dismissed. 


(1) 85 Ind. Oas, 464; A. I. R. 1925 Bom. 109; 25 Bom. 
L. R. 7. 
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LAHORE HIGH COURT. 
MisoguuaNsous FrasT OrvIL Appaan No. 279 
; oF 1928. 
June 11, 1928 
Present :—Mr. Justice Coldstream. 
JAIDEV SINGH —JurauzNT-DRBTOR— 
APPELLANT 


versus ' 
YUSAF ALl—Deornr-HoLDER— 
RESPONDENT. 
. Civil Procedure Code (Act V of 1908), ss. 2 (2), 47, 
0. XXI, r. 40—Order refusing to grant time fon 
paying decretal amount—Decree—Appeal. 

An order diamissing an application by a judgment- 
debtor fortime to pay the decretal amount is a 
decree within the meaning of s. 2 @), Civil Procedure 
Code, and is, therefore, appealable 

Raj Karni v. Karam Elahi (1), referred to. 

Miscellaueous first appeal from an order 
of the Senior Subordinate Judge, Rawal- 
pindi, dated the 6th January, 1928. 

Mr Gobind Das, for the Appellant. 

Mr. Har Gopal, for the Respondent, 


JUDGMENT.—One Seth Yusaf Ali ob- 
tained a decree for a sum of over ten: 
thousand rupees on the 2Uth of Decem-. 
ber, 1320, against Bardar .Jaidev Bingh, 
gon of the late: Rai Bahadur Sardar 
Boota Singh. On the 15th of January, 
1927, he instituted proceedings to execute: 
his decree asking in his petition for the. 
judgment debtor's arrest, Notice was is-: 
sued to Sardar Jaidev Singh to show. 
cause against his arrest. .Sardar Jaidev. 
Singh put in an application stating that. 
he would soon bein & position to satisfy 
the decree and was making arrangements. 
to do so, but was upable. to pay more 
than two thousand rupees at the moment.. 
He asked for time. The Senior Sub- 
ordinate'Jadge, Rawalpindi heard some 
evidence produced by Sardar Jaidev; 
Singh to prove that he had no income 
except Rs 750 per mensem and that his: 
property was subject to litigation. On the. 
6th of January, 1928, Sardar Jaidev Singh 
himself went into the witness box and, 
after hearing him the Senior Subordinate. 
Judge: dismissed his application. Against, 
this dismissal Sardar Jaidev Singh bas 
appesled and .I have heard Mr. Gobind. 
Das who has_argued the appeal and 
Mr. Har Gopal who opposes on behalf. 
of the decree- holder 

Mr. Har Gopal started by a preliminary 
objection that no appeal lies, I am not 
entirely free from doubt on this question, 
but at the present. time I am ,inclined 
to hold that an appeal is competent unded. 
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the provisions of s. 47 read with sub-s, 
(2) of s. 2 of. the Civil Procedure Code. 
It has been held in Raj Karniv. Karam 
Elahi (1) that an appeal is competent 
from an order underr. 40 of O. XXI of 
ihe Code of Oivil Procedure disallowing 
an application by a decree-holder for the 
arrest and imprisonment of the judgment- 
debtor, such an order coming within the 
purview of s. 47 of the Code. The judg- 
ment appealed against in that case was a 
decision of a more conclusive nature than 
the order appealed against here in which 
all that has been held is that the ap- 
pellant was not entitled to the benefit 
of O. XXI,r. 40. The lower Court does, 
however, appear to me to have deter- 
mined a question arising between the 
decree-holderand the judgment-debtor which 
determination under the provisions of sg. 
2 (2) must be deemed to be a decree and, 
therefore, an appealable order. 

As regards the merits the admission 
of Sardar Jaidev Singh made on the 
6th January, 1928, that he had a half 
share in 94 squares of land and was en- 
titled to several lakhs under the Will 
of his father of which he was an executor 
certainly appear to justify a presumption 
that he is deliherately refraining from 
satisfying the reapondent’s decree. There 
js, however, some force in Mr. Gobind Das’ 
contention that the Subordinate Judge 
should have allowed the appellant's Counsel 
to re-examine him after he had been cross- 
examined by the decree-holder’s Counsel 
on the 6th of January, 1928. Mr. Gobind 
Das urges that if such a re-examination 
had been allowed, it would have made 
it clear to the Court that Sardar Jaidev 
Singh is not in a position to raise the 
money required to satisfy the decree in 
spite of his apparently good financial 
prospects. There is no counter-affidavit 
to the affidavit put in by Sardar Jaidev 
Singh to the effect that the Court refused 
bis Counsel permission to re-examine bim 
and to explain the statement made by him 
iu cross-examination. The procedure of the 
Senior Subordinate Judge appears to me 
to have been improperly hasty and per- 
emptory. 

I accept the appeal and setting aside 
the order appealed against remand the 
oase to the Senior Subordinate, Judge, 
Rawalpindi who after allowing Sardar 


à Q)53 In es, 86; 1 Lah, Th 39 P.L, R, 1081; 80 
BOIS 
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Jaidev Singh to be re-examined by his 
Couneel should re- decide the matter givirg 
reference in hie order to the reference cn 
wbich his decision is based. 
No order as to costa. 
R. L. Appeal accepted, 
Case remanded. 


——— 


CALCUTTA HIGH COURT. 
Cru Rura No. 903 (M) or 1927. 
November 15, 1927. 

Present :—Mr. Justice Suhrawardy and 
Mr. Justice Graham. 

AMBIKA RANJAN MAJUMDAR—Jvpa- 
MENT-DEBIOR— A PPELLANT— PETITIONER 

VETEUS r 
MANIKGUNGE LOAN OFFICE, L15.— 
Decree- HoLDER— RESPONDENT — 
Opros)TB Pakty, 

Limitation Act (IX of 1908), s. ó—Delay in filing 
appeal—Erroneous advice of Pleader, whether | 'suffici- 
ent cause'—Constructron of 8. ô. 

An honest mistake on the part of a litigant caused 
by erroneous advice given to him by his Vakil by 
reason of which an appeel is not filed in the proper 
Court until the period of limitation therefor has 
expired is a good ground for the application in favour 
of the appellant, of the provisions of s.5 of the 
Limitation Act. [p 711, col 2. ‘ 

The discretion given by s 5, Limitation Act, to 
the Oourt should not be defined and crystallized so 
as to convert a discretionary matter into a rigid 
tule of law, but the discretion in each particular case 
should be exercised on its own facts witha view to 
secure furtherance of justice, [p. 709, col. 2.] 

[Case-law discussed] | 

Rule agamst an order of the District 
Judge, Dacca, dated the 27th Jnne, 1927. 

Babu Satish Chandra Sinha, for the 
Petitioner, 

Mr. Sarat Chandra Roy Chowdhury 
and Babu Ramgati Sarkar, for the Opposite 


Party. 
JUDGMENT. 

Suhrawardy, J.—This isan applica- 
tion by tbe appellant for permission to file 
an appeal out of time on the ground men- 
tioncd in the petition. The ground is that 
there were two suits brought against the 
appellant by twocreditors—one was valued 
at over Rs. 5,000 and the other much below 
it. Both the suits were decreed and the 
decrees put into execution. The appellant's 
properties were sold in the suit which was 
valued at over Rs. 5,000 and the decree- 
holder in the other execution case applied 
for. rateable distribution of the money 
realized from the sale of the Properties, 
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The appellant applied to have the auction 
Bale set aside under O. XXI, r. 90, Civil 
Procedure Oode. That application was 
after trial dismissed on the 28th February, 
1927. The appellant's case is that as he 
was lying seriously ill at that time he 
sent the necessary costs and papers to his 
Pleader at Dacca who was a Bleader of over 
15 years’ standing and having considerable 
ractice, The  Pleader under a wrong 
mpression that the appeal related to the 
suit which was valued below Rs. 5,000 filed 
the memorandum of appeal in the Court of 
the District Judge at Dacca on the 29th 
March, 1927, On the 27th June, 1927, it was 
found that the appeal did not lie to the 
Court of the District Judge and that it 
ought to have been presented in the High 
Court. The District Judge on that day 
returned his memorandum of appeal to the 
Fear and the appeal was presented by 
im in this Court on the 18th July, 1927. 
On these facts the petitioner prays for 
extension of time under s. 5 of the Limita- 
tion Act. The question that arises in this 
casa has been very thoroughly argued 
before us and allthe relevant authorities 
have been placed in support of one view or 
the other. The questions which present 
themselves before us for determination, 
accepting the facts as stated by the peti- 
tioner to be true—and we do notsee auy 
reason to doubt the truth of those facts —are 
whether when a party aets implicitly 
relying on the advice of his legal adviser is 
he entitled to claim the benefit ofs 5, 
Limitation Act, and, secondly, if the advice 
turns out to be wrong or when the legal 
adviser acts negligently, namely, without 
due care and attention, is the party still 
entitled to claimsuch benefit? The answer to 
these alternative questions in any way will 
lead to undesirable results. If the first 
question is answered in the affirmative it 
wil be putting & premium on the care- 
lessness or incompetency of persons 
practising law on whom lies a heavy duty 
and responsibility of giving proper advice 
to their clients. On theother hand, if the 
second question is answered in the negative 
an innocent party who has acted on the 
advice of his lawyer qualified for the pur- 
pose of giving advice will suffer injury 
without any fault of his. The question, 
therefore, that has come up before us in 
these proceedings is one of considerable 
difficulty and delicacy. As has been held in 
several cases [Rakhal Chandra Ghose v. 


¿it is not easy to reconcile. 
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Ashutosh Ghose (1) and Krishna v, Chathap- 
pan (2)] the discretion given by 8 5, Limita- 
tion Act, to the Court should not be defined 
and crystallized so as to convert a discre- 
tionary matter into a rigid rule of law, but 
the discretion in each particular case should 
be exercised on its own facta with a view to 
secure furtherance of justice. It has also 
been held in numerous cases that when the 
period fixed by the Law of Limitation for an 
action or appeal expires the defendant or 
respondent secures very valuable righta 
whichshould not beeasily tampered with: see 
Krishnasawmi Pandikondar v. Ramaswami 
Chettiar (3). Keeping these principles in 
view we have to examine the facts of the 
present case and the decisions that bear 
upon them. The explanation given for the 
delay in filing the appeal in this Oourt is 
that the appellant's Pleader to whom the 
papers were sent was under the impression 
that the matter arose out of a suit which 
was valued below Rs. 5,000. It is not clear 
what was the basis of that impression and 
we cannot but observe that weare not 
satisfied that the Pleader was as diligent as 
it was necessary for a lawyer to be in 
dealing with the interests of hisclient. But 
the fact remains that the petitioner was 
induced by the advice of his Pleader to file 
the appealin the wrong Court. On similar 
facts decisions have been pronounced which 
The learned 
Advocate for the opposite-party has drawn 
our attention to several cases in support of 
his contention that if the Pleader acts 
negligently the clientis not entitled to the 
benefit of s. 5 of the Limitation Act.’ Before 
considering those cases it would be profitable 
to refer to the section itself which says that 
an appzal may be admitted after the period 
of limitation prescribed therefor when the 
appellant satisfies the Court that he had 
sufficient cause for not preferring the appeal 
in time. The words of the section are that 
the appellant must satisfy the Court that he, 
namely, the appellant, had sufficient cause 
for not preferring the appealin time. It has 
not been argued before us, nor can it be 
reasonably said, thatin a matter of this kind 
the Pleader acts asan agent of his client and 


1) 19 Ind. Oas. 931; 17 O. W. N 807. 

b 13 M, 269; 4 Ind. Dec. (x. s.) 899. 

(3 43Ind. Cas. 493; 41 M. 412; 45 L A. 25; 34 M. 

J.63; 4 P.L W. 51:18 A. L. J. 57; 7. L. W. 156: 23 

L T. 101; 27 O. L. J. 253; 2 P. L. R. 1918; 22 O W. 

484 m. L. R. 541; 11 Bur. L. T, 131; (1818) 
AR 


L. 
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his act or default is binding upon the latter 
within the meaning of s. * of the Limitation 
Act. The learned Advocate for the op- 
posite party has referred us to several 
eases which may be examined separately. 
The first case to which reference has 
been made is the case of Sarat Chandra 
Bose v Saraswati Debi (4). The point on 
the facis. of the case there did not 
réally arise and it was.decided upon a very 
different consideration, The appellant there 
was & well-known lawyer and his explanation’ 
was that he was under the impression that 
the appeal lay to the Court of the District 
Judge instead of the High Court. Their 
Lordships commented upon the fact of the 
appellant being himself a lawyer and. 
distinguished the cases which supported the 
appellant's contention in that case. They 
conceded that where there was a bona fide 
mistake on behalf of aclient acting on the 
advice of his lawyer a good case may be 
made out under 8. 5 of the Limitation 
Act. "Thereafter their Lordships made the 
following observation: "But the circum- 
stances we have already described show 
that there was negligence on the part 
of the appellants’ In that case, 
therefore, it was found that there was 
negligence on the part of the party and 
that he was not entitled to any indulgence 
The next case is S. C. Dey v. Rajwanti 
Kuer (0). In that case Dawson Miller, O. J., 
has expressed an opinion that ifa party 
pleads that he has been misled by the 
mistake of his legal adviser the principle 
on which the Court acts is that the mistake 
must be of sucha deseription thatit might 
arise even amongst practitioners of ex- 
perience. But the judgment of the Court 
did not depend upon this view of the law, 
for on the facts the learned Judges found’ 
that the allegations made by the petitioner 
in that case were not sufficient. In the 
concluding portion of his judgment the 
learned Chief Justice says that the affidavit 
of the petitioner before him did not say 
who made the mistake, whether it was some 
practitioner of experience or whether ‘it was 
made by some clerk in the Pleader's office. 
The learned Chief Justice in expressing 
the above view, relied upon a decion of 
this Court in Sundar Koer v. Raghunath 
Sahai (6). (Civil Rule No 3u97 of 19:1 decid- 


(4) 34 O. 216; 5 O. L J. 380. . 
5) 63 Ind Cas 278; 6 P. L J.237; 3 P.L. T. 8f; A. 
1. B, 1923 Pat. 140. i 
(6) 12 Ind Oas. 677, 
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ed by Mukerjee and Oaranduff, JJ. on Avgust 
3, 1311, lhe judgment of the case appears 
in 12 Ind. Cas. 677.) There, the mistake made 
by the petitioner was in calculating the 
time within which he should have filed 
the appeal in this  Oourt taking into 
account the period occupied in taking 
copies of necessary papers. He based hig 
case upon the advice hegot from a Pleader 
in the mofussil in that matter which turned 
out tobe wrong. The learned Judges after 
considering the various cases relating to the 
point made the following observations: 
“The test, therefore, to be applied tothe 
case before us is, whether there has heen 
any negligence or inaction or want of bona 
fides on the part of the appellant. We are 
satisfied upon the materials which have 
been placed before us that the questicn 
must be answered in tbe negative. The 
appellant, a  pardanashin lady, ap- 
pears to have acted bona fide and her 
agentconsulted her Pleader who assured 
him thet he was entitled to a deduction 
of all the periods mentioned.” After 
making this observation the learned 
Judges proceeded to observe furtber that 
tbe basis upon which the wrong calculetion 
was made war strenuously maintained by 
the learned Vakil who appeared before 
their Lordships on behalf of the petitioner 
which fact to their Lordships indicated 
that a mistake of that description might 
aiise even amongst practitioners of ex- 
perience. The decision in Sundar Kuer v. 
Raghunath Sahai (6), therefore, does not 
support the observation of the learned 
Ohief Justice of the Patna High Court in 
the cage of S C. Dey v. Rajwanti Kuer (5) 
in support of the view expressed therein., 
We have a large number of cases bearing 
on this point and some of them are deci. 
sions of great authority, It is not necessary. 
to refer to all these cases and Iconfine my- 
self to some that may be taken as typical, 
Reference may be made to the decision in the 
case of Kumudini Royv Kamala Kant Sen 
(T). The importance of thie decision lies in 
the fact that it ie of Mockerjee, J whe waea 
party tothe decision in the care of Sarat 
Chandra Bose v Saraswati Debi (4) ar well 
esto that inthe cere of Sundar Koer y 
Raghunath Sahar (6). Inthat care, in exe. 
cuticn of a decree ina tuit valued at rose 
than kb 5.C00, an apres] frem an order of 


(T) 68 Ind, Cas, 575; 35 O. L. J.100; A. I; R.1992 
"5d ' : : inane 
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the Subordinate Judge was preferred to 
the District Judge after the period for 
_appealing to this Court had expired. The 
District Judge dismissed the appeal on 
‘merits. A second appeal was filed in this 
Court against the decree of the District 
Judge. At the hearing of the second 
appeal it was discovered that no appeal lay 
to the District Judge and their Lordships 
allowed the memorandum of second appeal 
to be converted into that of first appeal and 
‘directed that the appeal might be taken to 
have been presented to this Oourt on the 
‘day on which they passed the order and 
‘ accepted itas filed within time It may be 
‘gufficient for the present purpose to refer 
‘to twodecisions of two other High Courts 
on this point. In Nagindas Motilal v. 
Nilaji Moraba Naik (8) Marten, J., has very 
‘exhaustively dealt with the English and 
Indian Law on this point and held that if 
‘a party acts on the advice of his Pleader 
he comes within the protection of s. 5, of 
the Limitation Act. There an application 
‘for leave to appeal to the Privy Council was 
made within six months according to the 
period prescribed ‘in the Limitation Act 
before its amendment by Act XXVIof 1920, 
but after 3 monthsas is provided by the 
latter Act, . This was done on the advice 
of a mofussil Pleader and the learned 
Judges held that it wasa sufficient excuse 
entitling the appellants to extension of 
time. This point came upfor considera- 
ticn before a Full Bench of the Allahabad 
High Court recently. In Shib Dayal v. 
Jagannath Prasad (9) a second appeal was 
filed on the last day prescribed by the law 
of limitation without a copy of the judg- 
ment of the first Court. When that 
judgment was filed and the case was pro- 
perly constituted, the appeal was time- 
arred, The appellant pleaded that the 
failure to comply with the rules of the 
Oourt was due to the errorof the Vakil of 
the District who had jnformed him that the 
iudgment and deoree of the lower Appel- 
late Court were alone necessary. The 
question as to whether a mistake of the 
lawyer was a sufficient excuse within the 
meaning of 8. 5, Limitation Act,was canvass: 
ed at great length and the learned Judges 
unanimously held that an honest mistake on 
the part of a litigant caused by erroneous 


. (8) 80 Ind. Cas. 862; 48:B. 449; 26 Bom. L, R: 395; 
À. I. R. 1924 Bom. 399.. . ees 

1 (8): 88 Ind, Oas. 812; 44 A. 036; 20 A. L, J. 674; A. T, 
R, 1932 All, 490 (F. B.). U : 
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advice given to him by his Vakil in the 
District by reason of which an appeal was 
not filed until the period -of limitation 
therefor had expired was a, good ground 
for the application in favour of the would- 
be appellant of the provisivns of s. 5 of 
the Indian Limitation Act. I am not pre- 
pared to differ from the views expressed by 
so many learned Judges, but at the same 
time I want to guard myself for -the present 
against laying down a general rule of 
law that a mistake of a Pleader, however 
obvious it may be, can always and under 
every circumstance afford ground for 
extension of time under s 8 ofthe Limita- 
tion Act. I may also refer in this connec- 
tion to the case of Sunderbai v. Collector of 
Belgawm (10) which supports the view I 
havetaken. ‘In the present casewe accept 
the statement that ‘the appeal was filed 
before the District Judge on the advice of a 
Pleader of some standing and on whose 
vee the petitioner had good reason to 
rely. zs E 

In this. view, the Rule must be made 
absolute. Let the appeal be' registered. 
The petitioner, however, will pay, to the 
opposite party the costs of this hearing 
which we assessat three gold jmohurs. . 
' Graham, J.—The  quéstion of law 
involved in this Ruleis by no means free 
from difficulty, andthat difficulty is not 
solved, nor indeed itcan be saidto, be 
diminished by a reference to the numerous 
decisions on the subject, which are far 
from being uniform. Oa the whole, 
however, having regard to the particular 
facts of this case I think the appeal should 
be admitted under s..5o0f the Limitation 
Act. It would certainly be a case of great 
hardship to the appellant if, in the circum- 
stances that have happened, he should’ lose 
his right of appeal. There can be no doubt 
that the appellant’s Pleader was guilty of 
great carelessness in filing the appeal in 
the wrong Court; but itseems to me to be 
impossible to hold that the appellant has 
actedotherwise than bona fide in the matter; 
and that he has eucceeded in showing 
sufficient cause for not presenting the ap- 
peal within time. : 

I agree, therefore, that this Rule should be 
made absolute, . . d 
A. N. A. Rule made absolute, 


` (10) 52 Ind. Oas. 897; "43 B.376; 48 I A. 15; (1919 
M. W_N.254; 230, W. N. -753, 21 Bom. L. R.ll4 
(o). * 
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LAHORE HIGH COURT, 
Sg0onp OrviL AePRAL No. 2583 oF 


1927. 
February 29, 1928, 
Present: —Mr Justice Addison. 
Musammat MANBHARI—Drranpdant— 


APPELLANT 


versus 
RUP CHAND AND oTaE88—PLAINTIFFS— 
` RESPONDENTS. 

Oustom—Adoption—Status of adopted son among 
Jats of Rohtak District. 

ape Jats inthe Rohtak District an adoption 
when effected is ofa formal nature and not the mere 
customary appointment of an heir such as is 
usually made in the Punjab proper and a son who is 
fully adeptedis inthe same position as a son proper. 

Mansa v. Surta (1), followed. 


Second appeal from a decree of the Dis- 
trict Judge, Karnal, dated the 20th June, 
1927, affirming that of the Subordinate 
Judge, Third Olass, Rohtak, dated the Lith 
June, 1926. 

Mr. Shamair Chand, for the Appellant. 

Mr, Kishen Dayal, for the Respondents, 


JUDGMENT.— Plaintiffs sued as rever- 
sioners for possession of 86 bighas 3 biswas 
of landrecorded in the name of Musam- 
mat Manbhari, widow of Har Narain, on 
the ground thatshe had married by karewa 
Man Onand and had given birth to two 
boys, and that even if karewa was not 
held to be proved still she had  forfeited 
her rights in her husband's estate by reason 
of herunchastity. The defendant pleaded 
that the plaintiffs were not the reversioners 
of Har Narain, that .the land wes not 
ancestral, that the daughter of Har Narain 
was alive and the plaintiffs had thus no 
right to sue, that Har Narain’s real brothers 
were alive and were his heirs, that she 
had not married any one by karewa and 
that an unchaste widow did not forfeit 
her rights in her husband's estate. 

The trial Judge held that the plaintiffs 
were the roversioners of Har Narain who 
had been adopted into another branch of 
the family and: whose heirs were thus not 
his real brothers, who were only the sons 
of a daughter of a member of this family, 
He did not decide whether the land wag 
ancestral or not as he held that under 
custom & daughter was not an heir whether 
the property was'ancestral'or self-acquired, 
Lastly, he held that the defendants’ karewa 
with Har Narain was not proved but that 
ghe had forfeited her rights in her hugband’s 
land owing to her unchastity. The suit 
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was, therefore, deoreed and Musammat 
Manbhari appealed. 

The learned District Judge on appeal 
held that the widow did not forfeit her 
husband's estate owing to unchastity 
under custom, but that it had been proved 
that she had marri-d Men  Chand hy 
karewa He noted that these were the 
only points argued and that ground No. 4 
of the appeal before him waa not argued, 
This ground was to the effect that in the 
presence of Har Narain's daughter ‘the 
plaintiffs were not entitled to possession. 
Accordingly, the District Judge dismissed 
the. appeal but upheld the plaintiff's claim 
on a different ground from that taken by 
the trial Judge. Against this decision the 
widow has preferred this second appeal, 

A preliminary objection was tsken that 
the finding as to the alleged karewa was 
one of fact and that a second appeal 
against this finding was incompetent. This 
objection must be upheld. There was evi- 
dence before the District Judge which, 
if believed, was svfficient for him to 
hold that the karewa in question took 
place. He has done so and the point can- 
not be re agitated in second appeal. 

The learned Counsel for the appellant, 
however, contended that it was necessary for 
the Oourt below to decide whether the land 
was ancestral or not as according to para, 
55 of Rattigan's Digest of Oustomary Law 
when an appointed heir died his estate 
went to hisown natural heirs if the ap- 
pointer had an absolute power of disposal 
over it, 1 e. if it was self acquired property 
In the first place it was held in Mansa v. 
Surta (1) that amongst Jats in the Rohtak 
District an adoption when effected is of a 
formal nature and not the mere customary 
appointment of an heir such as ia usually 
made in the Punjab proper. Thisis un- 
doubtedly the caseand a son who ig fully 
adopted 1s in the same position asa Bon 
proper. That being the case, his daughter 
would only succeed “under circumstances 
applicable to all daughters. In the second 
place, it washeld by the trial Judge that 
a daughter did not succeed amongst Jata 
of Rohtak under custom even in the cage 
of self. acquired property. The ground taken 
against this part of the decision was given 
up in the lower Appellate Oourt prob. 
ably by reason of the clear entry to thig 
effect in the Riwaj-i am. It was not, neces- 


(1) 4 Ind. Oas. 853; 99 P. R. 1909; ; 
16 P. L. R. 1910, TED E TEREA 
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gary, therefore, for the lower Appellate 
Oourtto give any decision on the point and 
this point cannot now be taken in second 
appeal. Itisa question of custom which 
inany'case would have required a certifi- 
cate under s. 4L of the Punjab Courts Act 
before a second appeal as toit would have 
beea competent. For these reasons I dis- 
miss the appeal with costs, 
RL Appeal dismissed, 


ALLAHABAD HIGH COURT. 
Fires? Orvic APPRBAL No. 341 or 1925 
OonNBOTED WITA First ÀÁPPRAL 
No. 61 oF 1924, 

July 19, 1928, 

Present:—Mr, Justice Sen and Mr. 
Justice Weir, 

RAM NARAIN AND ANOTABR— 
DBFENDANTS—ÀPPEALANTS 
versus 
RAM DAS AND oTHERS—PLAINTIPFS AND 
DEO NARAIN AND 0TEHAS— 
DEFENDANTS — RESPONDENTS. 

Partition suit—Preliminary decree—Direction for 
partition of plaintiff's share alone—Division of 
shares of defendants also inter se in final decree, 
legality of. 

n a suit for partition where the preliminary decree 
merely directs the partition of the share of the 
plaintiff alone and does not order that the shares of 
the defendants should be separated interse, the 
Oourt has no jurisdiction in the preparation ofthe 
final decree to direct that the shares of the defend- 
ants should also be separated. [p. 714, col. 2.] 

Balkishun Das v. Sita Ram (1), followed. 


First appeal froma decree of the Sub- 
ordinate Judge, Benares, dated the 16th of 
August, 1924, 

Messrs. B, E. O'Conor and Mukhtar 
Ahmad, for the Appellants, 

Dr. K. N. Katju, Messrs. Harnandan Pra- 
sad,U. P. Upadhiya and Shiva Prasad 
Sinha, for the Respondents. 


JUDGMENT.—This is anappeal by 
two of the defendants, Ram Narain and his 
son Lachhmi Narain from a final decree 
dated the 16th of August, 1924, in a suit for 
partition of the joint family property. The 
property consisted of moveables, house 
property and zemindari shares. The three 
plaintiffs are the two sons and one grandson 
of Rameshwar Sahu and the principal 
defendants were Ram Narain, defendant 
No. 1, who is the appellant before us, and, 
Deo Narain, an insane brother of Ram 
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Narain. The share of the plaintiffs in the 
joint family property was one-halfand the 
share of the defendants Nos. 1, 2 and 3 was 
the remaining half. The suit was resisted 
upon various grounds but ultimately a 
preliminary decree for partition was passed 
by the learned Subordinate Judge of 
Benares on the 23rd of April, 1424 The 
operative part of the deoree, material for the 
purpose of the present appeal may be 
reproduced  here:—"It is ordered and 
decreed that the account of the defendants 
is correct, that the plaintiffs’ objection be 
disallowed, that the Amin do partition the 
immoveable property specified in the plaint, 
that the Amin do partition the property 
into two parts and make a' report by the 
14th of May, 1924, as to which portion can be 
given to the plaintiffs and that the Amin do 
partition the property in such a way as there 
may be no difference in the actual price of 
any property." 

The defendant Deo Narain is a lunatic 
and was represented in the action through 
his wife Musammat Makhna. The plaintiffs 
originally appointed Ram Narain as guard- 
ian ad litem of the lunatic; but Ram 
Narain refused to act, and, therefore, on the 
application of the plaintiffs, the Gourt 
appointed Musammat Makhna as the guard- 
ian ad litem. 

It is significant thatin the two written 
statements filed by Deo Narain and Ram 
Narain neither of them wanted tohave hig 
share in the joint family property ascer- 
tained and partitioned. The result of it was 
that a preliminary decree was passed in 
favour of the plaintiffs alone for a partition 
of their moiety share in the joint family 
property. i 

A Commissioner was appointed to make 
the partition of the various items vf pro- 
perty, izvolved in the suit and during the 
pendency of the proceedings an application 
was presented on behalf of Deo Narain 
through his wife Musammat Makhna that it 
was to the interest of the lunatic to have his 
share in the joint family property ascer- 
tained, &nd partitioned fromthe shares of the 
plaintiffs on the one hand and that of Ram 
Narain on the other. This application was 
opposed by the plaintiffs and Ram Narain; 
but the learned Subordinaté Judge allowed 
the application, upon the ground that it 
was to the interest of the lunatic that hia 
share should be separated from the share of 
Ram Nérain, the co-defendant, otherwise 
there was every prospect of the property of 
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(Dao Narain being utiliéed by Ram Narain 
‘for his personal use to the prejudice and 
‘detriment of ‘the lunatic. Mr. Nizam-ud-Din 
‘Haidar, the Commissioner appears to have 
‘devoted considerable time in assessing the 
value of the immoveable' property, belong- 
ing to the joint family. He held that the 
'value òf this property was Rs. 1,21,350 7-0. 
“Ho allowed property of half of this value to 
tthe ‘plaintiffs and of a quarter value to each 
iof è the defendants Ram Narain and Deo 
‘Narain. f 

‘An appeal was preferred by the plaintiffs 
to this Oourt, which was numbered and 
registered aa First Appeal No. 61 of 1984. 

This appeal was dismissed by a Bench of 
‘this Court on the 31st. of January, 1927, for 

default of prosecution. Ram Narain and 
‘his son Lachhmi Narain have preferred the 
present appeal and their contention is that 

‘the trial Court having in its preliminary 

decree directed the partition of the moiety 

‘share of the plaintiffs alone and not havin 
ordered that the sharesofthe defendants 
should be separated inter se, the learned 
Judge of the Court below was not justified 

in the course of the preparation of the final 

‘decree in directing that the share of Deo 

Narain should be separated from that of 

Ram Narain, 


We have already observed that Deo 
Narain in his written statement did not 
claim that his quarter share in the joint 
family property should beseparated. From a 
reference tothe preliminary decree, dated 
the 23rd of April, 1924, we find that the 
share of Deo Narain in the joint family 
property was not ascertained nor was there 
an order that his share should be deter- 
mined and separated Deo Narain did not 
appeal from the preliminary decree to this 
Court anda finality now attaches to the 
decree which was passed by the learned 
Bubordinate Judge on the 23rd of April, 
1924. TheSubordinate Judge had not the 
jurisdiction or the legal competency to go 
behind the preliminary decree, dated the 
23rd of April, 1924, and directing the parti- 
tion of the share pf Deo Narain from that of 
Ram Narain. Fora parallel case we would 
refer to Balkishun Das v. Sita kam (1), 
Under the circumstances, we are of opinion 
that the contention of the appellant 
ought to succeed and the decree of the 
Court below directing the partition of the 
share of Deo Narain should be set aside, 


| Q).A. W, N. (1884) 215; 4 Ind, Dec. (N. 8.) 226, 
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“ Matters have been complicated by the 
death of Deo Narain during the pendency 
ofthis appeal. [f Deo Narain, atthe time 
of his death, was a separated Hindu, a title 
to a quarter share ofthe entire property 
devolves upon his widow Musammat 
Makhna. 

- The fact of our varying the decree of the 
Oourt below will not in aay way prejudice 
the right of Musammat Makhna to institute 
a suit for partition of the share of Deo 
Narain from thatof Ram Narain in the 
family property, It has been argued by 
the learned Counsel for Deo Narain that we 
ought to determine the question in this 
appealas'to whether Deo Narain was at the 
time of his death a separated Hindu. We 
do not think that the decision of this issue 
ia necessary’ for the purpose of the 
determination of the &ppeal now before us. 
The learned Subordinate Judge has found 
and we accept the finding that Musammat 
Makhna was justified in making an appli- 
cation before the learned Subordinate 
Judge for the separation of the share of 
Déo Narain because that was calculated 
to safeguard the interests of Deo Narain 
as against Ram Narain. Our attention 
has been drawn to the following pasaage 
in the judgment of the learned Subordi- 
nate Judge, dated the 16th of August, 
1924: “All the circumstances convince me 
that Deo Narain's share should be separated. 
The plaintiff raised several false pleas 
in the suit. He stated that the household 
properties, cash, jewellery and outstanding 
debts were separated about 3 years ago. 
We have seen above the value of these 
amounted to rupees one lac and more, The 
plaintifi’s plea was found false and the 
Oourt ordered to bring these into parti- 
tion. By such false pleas the plaintiffs 
wanted to became owner of the same 
dishonestly. The insane defendant will 
lose his properties if they are not divided 
off and given to hie guardian and wife 
Musammat Makhna.” We are of opinion 
that there was considerable justification 
on the part of Musammat Makhna in 
applying to the Oourt below for the 
partition of the share of Deo Narain with 
a view to safeguard his interests. 

' But, as we have already held that after 
the passing of the prelimioary decree, 
the Court below was not competent to 
entertain the application on behalf of 
Deo Narain to separate his share 
and the said share could not be 
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separated, we leave Ram Narain and 
Musammat Makhna ‘to have their rights 
adjusted by means of a separate suit 
if they so choose. In the meantime, 


we are of opinion, that the portion of the’ 


property, which has not been allotted to 
the plaintiffs should be considered for the 
purpose of the present suit io be the 
property held in common. What the legal 
effect of the application of Musammat 
Makhna upon the status of the family 
property or the constitution ofthe family 
qua Ram Narain and Deo Narain is has 
got to be determined in a subsequent 
suit if the parties are not agreed as to 
it or if one or the other party choose 
to institute a suit. 


is equal in value to the property allotted 


to the two sets of defendants, namely, Ram 


Narain and Deo Narain. Aun exoeption 
was taken by Mr, O'Oonor as to the 
equality of the division on the ground 
that the amenities attending some of 
the houses, allotted to the plaintiffs and 
Deo Narain, were greater than those which 
were allotted to the share of the present 
appellants; but he is-agreed that if the 
properties allotted to Deo Narain and Ram 
Narain be pieced together in that case Ram 
Narain should have no grievance. 

The result is that we allow the appeal, 
modify the decree of the Court below and 
direct that the shares of Ram Narain, 
Lachhmi Narain and Musammat Makhna, 
as the representative of Deo Narain be 
held in common. In view of the peculiar 
circumstances of the casa we direct the 
parties to bear their own costs d 

A. N.A. Appeal allowed, 


OUDH CHIEF COURT. 
BzooNp O1vir AppeaL No. 70 oF 1938, 
July 25, 1928. 

Presént:—Mr. Justice Srivastava. 
HIRDEY BEHARI—PLAINTIFF— 
APPELLANT 
versus 
GANESH DU € T—Derenpant— 
ResPaNDENT. 

Limitation Act (IX of 1908), Sch. I, Art. 10—Pre- 
emplion —Sule of undivi share—Vendor having 
only an actionable oclaim—Swat for pre-emption— 

Limitation. 9 : 


HIRDEY BEHARI V, GANHSU DUTT. 


The parties are agreed: 
that the property allotted to the plaintiffs, 
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“An undivided share in respect of which thé vendor 
has only an actionable claim cannot be considered 
to beproperty admitting of physical possession 
within the meaning of Art. 10, of Sch. L to the, Limita- 
tion Act. In such a cass a claim for pre-emption, if 
not brought, within one yaar of the registration of the 
sale-dsed. will be time-barred. ` C 

Secon iappealagainst the decree of the Ad- 
ditional Subordinate Judge, Gonda, dated 
the 18th Novembar, 1427, confirming that 
of the Court of the Mungif, .Tarabganj, 
dated the 17th September, 1927, ` > : 
` Mr. S. N. Roy, for the Appellant. 
: Mr. Mahesh Prasad, for the Respondent. 


JUDGMENT.—One Hargobind Pande 
on the 17th of July, 1917, executed a sale- 


deed in favour of Ganesh Dat, defendànt-- 


respondent, in respect of a half share in 
certain plots of land which, according 
to the sale-deed, the vendor had inherited 


as heir of one Musammat Baleshar but of. 


which Hirdey Behari, the present plaintiff- 
appellant, had taken wrongful possession. 


It appears that after the execution ofthe . 
sale deed the vendee instituted a suit for. - 


possession against Hirde Behari on the 
basis of the sale-deed in his favour. The 
matter was fought out in three Oourts 


and eventually on the 13th September, 1918, - 


he succeeded in getting a decree from 


the Oourt of the Judicial Commissioner. : 


Dalivery of possession took place through 
Court on the 5th December, 1918. The 
present suit was instituted on the 3rd May, 
1927, for preemption in respect of the 
sale deed, dated the 17th July, 1917. It 
has been dismissed by both the Courts 
below dn the ground of its being barred 
by limitation. . 

Two cententions have been urged by 
the learned Counsel for the plaintiff-ap- 
pellant in support of the appeal. The 
first isthat the plaintiff is entitled to the 
benefit of s. 18 of the Indian Limitation 
Act as his client did not acquire know- 
ledge of the tenure which formed the 
subject-matter of the sale being of the 
under-proprietary nature and as such 
subject of pre-emption untilrecently. In 
answer to this contention it is sufficient 
to say that no such: plea was raised in 
any of the Courts below and it is not 
open to the pleintiff-appellant to reise 
this ground here in second appeal. The 
determination of this question depends 
upon a question of fact, namely, whether 
the plaimtiff had been kept back from the 
knowledge of his right or title by reason 
of any fraud practised by the defendant, 
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As no such plea was raised before, the 
defendant never has had any opportunity 
of meeting it. The plea is also without 
substance It appears that the question 
regarding the nature of the tenure had 
been raised in the suit brought by the 
vendee. In that case it was decided that 
: the interest possessed by vendor which 
formed the subject of sale wasone of an 
under-proprietary nature. This case, as 
Btated above, was decided finally by the 
Court of the Judicial Commissioner as far 
back as the 13th September, 1918, &o the 
contention fails on the merits also. 


The second argument urged on behalf 
of the appellant was that the property 
which formed the subject-matter of sale 
was property which admitted of physical 
possession and, therefore, limitation under 
Art. 10 of the Indian Limitation Act 
should run from the date of the purchaser 
taking physical possession of the property. 
It was said that in thiscase the purchaser 
obtaind physical possession only in 1926 with- 
in one year of the institution of the present 
suit when a decree for partition was passed. 
Icannot acceptthe argument. It is ad- 
mitted that the property which formed 
the subject-matter of the sale consisted 
of an undivided half share in certain 
under-proprietary plots. It was held by 
their Lordshipsof the Judicial Committee 
in the case of Batul Begam v. Mansur 
Ali Khan (1) that the words “physical 
possession” as used in Art. 10 mean “a 
personal and immediate possession.” Fur- 
ther in this case the vendor was only 
setting up a claim to this undivided half 
share which was disputed by the party 
in possession. The matter had to be fought 
out in three Courts before the right of 
the vendor was established. So the sub- 
ject-matter of the sale was in the nature 
of the actionable claim. I have no hesi- 
tation in holding that an undivided share 
in respect of which the vendor had only 
an actionableclaim like that in the pre- 
sent case cannot be considered to be 
property admitting of physical possession 
within the meaning of Art 10. In this 
view of the matter the claim for pre- 
emption ought ,to have, been brought 
within one year of the registration of 
the sale deed. Even if we assume that 
the property admitted of physical pos- 


1) 24 A. 17 at p. 25; 281 
Bem, L. R. 107; Bar. P, O. J. 133 (P. O.), 
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seasion then the delivery of possession 
in pursnance of the decree of the Court 
of the Judicial: Commissioner was made 
on the 13th September, 1918, which was 
about 9 years before the institution of 
the suit. Ifthe starting point for limita- 
tion is to be the date of taking posses- 
sion, even then the suit would be long 
barred. I, therefore, entirely agree wit 
the finding of the lower Appellate Court 
that the suit was time-barred. It is 
not necessary to enter into the other 
question raised by the learned Counsel 
for the respondent, namely, that the sale 
being in respect of a share in a law. 
suit the claim for pre-emption was not 
maintainable. ; 

The decision of the lower Appellate 
Court is correct. The appeal fails and is 
dismissed with costs. 

G. H, Appeal dismissed. 


LAHORE HIGH COURT. 
BROOND OriviL ArpraL No. 2410 or 1926, 
June 6, 1928. 

Present :—Mr. Justice Tek Ohand, 
SANT RAM AND oTuE.8—PLAINTIFF3— 
APPELLANTS 
versus 
NAGINA AND ANOTHBR— DEFENDANTS 
RESPONDENTS. 
Oustom—Abadi—Right of non-proprietor to sell 
site of house—Acquiescence in previous sales—For- 

feiture of right to object to subsequent sales. 

Thereis no custom in Mauza Haveli Kalan in the 
Rupar Tahsil of Ambala District permitting a non- 
proprietary resident to sell the site of a house in 
the abadi without the consent of the proprietors. 

It is well-established that mere acquiescence in 
previous sales does not imply the renunciation of 
the discretionary right of the proprietors to object 
Ram Lok e ple. Singh (1) and Sewa Singh 

am Lot v. agwam an ewa DIN Y, 
Ghulam (2), followed. aes ? 

Second appeal from a decree of the 
Senior Subordinate Judge, Ambala, dated 
the 27th April, 1926, reversing that of 
the Subordinate Jadge, Rupar, dated the 
2uth February, 1926. 

Lala Fakir Chand, for the Appellants, 

Mr. Abdul Ghani, for the Respondents, 

JUDGMENT.—The dispute in this 
appeal relates to an open sitein the abadi 
of Mauza Haveli Kalan in the Rupar 
Tahsil of the Ambala.District which has 
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beensold by one Musammat Jatan, daughter 
of Jharu Lohar to one Nagina, respond- 
ent who is one of the proprietors in 
the village. The other proprietors have 
sued for possession of the site alleging 
that Musammat Jatan and her fatner Jharu 
were both kamins in the village and had 
no right to sell the site. The trial Court 
decreed the suit directing ejectment of the 
purchaser Nagina from the site. On ap- 
peal by the vendee the learned Senior 
Subordinate Judge has dismissed the suit, 
but has granted & certificate under s. 41 
(3) of the Punjab Courts Act to the 
plaintiffs to prefer a second appeal to 
this Court on the question of custom 
involved in the case, viz, whether a non- 
proprietary resident in Mauza Haveli Kalan 
is entitled to sell the site of a house in 
the abadi. 

The only point argued before me is 
whether the alleged custom permitting a 
non.proprietor to sell the site of a house 
situate in the abadi hasbeen established. 
In the Wajibul-are of 1887 (Ex, P-3) 
it is clearly provided that non-proprietors 
“are not owners of the site underneath 
their houses” and that the only right 
which they possessis to sell the materials 
of the house. This entry is signed by 
a number of proprietors and non-proprie- 
tors including the predecessor-in-interest 
of the vendor Musammat Jatan. In the 
Wajib ul-arz of 1910-17 there is a clause 
“saying that condition No. 8 of the previous 
wajib ul-are has been cancelled.” No fur- 
ther particulars’ are given nor is this entry 
signed by any ofthe proprietors or non- 

roprietors. Itis not clear from the'word- 
ng of the entry in the wajib-ul arz of 
1916-17 that what was cancelled was the 
provision in the previous wajib ul-arz per- 
mitting the non-proprietors to sell their 
materials or also the clause declaring 
that the non-proprietors have got no right 
to sell the site underneath the houses in 
the abadi. 

Mr, Abdul Ghani for the respondent 
argues that the effect of this clause is 
to "wash out" the entries in both the 
wajib ul-araie and that the case must be 
decided as if there is no provision one 
way or the other in the wajib ul-arz. 
If this be the correct position then we 
must fall back upon the general custom 
prevailing in the Panjab villages accord- 

to. which a non-proprietary resident 


painot dispose cf the site on which his. 
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house is built without the consent of the 
proprietors (see para. 230, Rattigan's Digest). 
The onus will, therefore, lie heavily upon 
the defendant-vendee to prove that by 
custom the sale ofthe site by Musammat 
Jatan was valid. 

In support of the alleged custom the 
defendants have produced a number of 
sale-deeds and certificates of auction-sale 
held under orders of the Executing Courts, 
but an examination of these documents 
indicates that most of these related to 
the sale of the materials or the transfer 
of the right of residence. Only two in- 
stances of the sale of sites (Exs. D-7 and 
D-8) are given and these are obviously 
insufficient to prove the alleged custom, 
In addition to them the respondents’ Coun- 
sel has relied upon two cases decided 
before 1887 when the wajib-ul-are entry 
already cited was recorded. It is well 
established that mere acquiescence in pre- 
vious sales does not imply the renun- 
ciation of the discretionary right of the 

roprietors to object to a subsequent sale 
[see Ram Lok y. Bhagwan Singh (1) and 

ewa Singh v. Ghulam (2) in the former 
of which the caselaw is discuseed at 
length}. The learned District Judge has 
further relied upon the circumstances that 
the vendee in this case is himself & 
proprietor. This, however, can make no 
difference so far as the validity of the 
sale is concerned: see Explanation to para. 
236 of the Rattigan’s Digest and KahanSingh 
v. Warris Khan (3). Imust, therefore, hold 
that on the present record the defendants 
have failed to establish the alleged custom 
permitting a non-proprietor to transfer the 
site in the abadi. 

As the vendee in this case is a pro- 
prietor, the learned trial Judge was in 
error in passing a decree for his eject. 
ment. The proper decree to pass in such 
a case is one for joint possession. The 
question whether the vendee is to be 
ejected from the site or not will be de- 
termined at the time of partition. 

For the foregoing. reasons I accept the 
appeal and in heu of the decree passed 
by the learned Senior Sybordinate Judge 
direct that a decree for joint possession 
of the land in dispute be passed in favour 
of the plaintifs. Having regard to all 


1) 85 Ind. Cas, 154; 13 P, W. R. 1923; 
LO 85, ; AIL R, 1928 


(2) 83 Ind, Oas. 582; A, J, R, 1083 Leh. 407, | 
(3) 49 P. R, 1699; ' h He 
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the circumstances of the case the parties 
shall bear their own costs throughout 
B. X. Appeal allowed. 


ALLAHABAD HIGH COURT. 
Skoonp Orvin AppRaL No. 813 or 1925. 
July 26, 1928. 

Present: —Mr. Justice Weir. 

NAGESHW AR MURAO AND ANOTHBR— : 

PLAINTIFE3—ÀPPSLLANTE 
versus 
BHIKHI MURAO AND orzmg28—DEFENDANT3 
—REn8PONOR^ TS. 

Agra Tenancy. Act (II of 1901), a. 32, scope of— 
Power, of tenant to alter line of inheritance by 
Will. 

Section 22 ofthe Agra Tenancy Act does not deal 
merely with cases of inheritance upon an intestacy, 
The words ‘shall devolve’ in the said section are 
meant toapply in all cases 80 as to deprive tenants 
of the classes with which the section deals of any 
power toalter by Will or other testamentary dis- 
position the line of inheritance prescribed therein, 

‘Kallu v. Ganga Ram (1), followed. 


Second appeal from a decree of the 
Subordinate Judge, Basti, dated the 25th 
January, 1926. 

Mr. S D. Sinha, forthe Appellants, : 

Mr. Shiva Prasad Sinha, tor the Respond- 
ents. 


' JUDGMENT.—The plaintiffs in the 
suit out of which this appeal arises are the 
daughters of one Khaderu the daughter's 
husband and -her minor son. The defend- 
ants are the collaterals of Khaderu and 
certain other persons, who are alleged to 
have assisted them in prosecuting their 
claims. : 
- -The plaintiffs brought a suit to recover 
from the defendants three items of pro- 
erty, which they alleged to belong to 

haderu, first, & house and moveable pro- 
perty detailed in the plaint; secondly; 
Certain land described in the plaint and of 
which Khaderu was: occupancy tenant; 
thirdly, the value of certain crops which 
were ‘standing on the ocqupancy - holding, 
and which, according to the plaintiffs, the 
defendant had wrongfully cut and removed. 


The plaintiffs claimed undere Will of: 


Khaderu. The defendants alleged that 


Khaderu was joint with thém, and, therefore, 


could not dispose of any-of his property 
by Will, and, in the alternative, they alleg- 
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ed thatthe first plaintiff, Musammat Pran 
Dei, was not the daughter of Khaderu: 
The lower Appellate Court has found that 
Khaderu was separate from tbe defendants. 
It hasalso foundthat Musammat Pran Dei 
is Khaderu’s daughter and accordingly it 
has held that she is entitled to the house 
and the moveable property. As regards 
the occupancy holding the lower Appellate 
Court has held that the plaintiff cannot 
claim this, because the third defendant 
being a child under the age of six could 
not possibly havecultivated the holding 
jointly with Khaderu, and, therefore, would 
not be entitled to succeed to bis interestin 
the occupancy holding under s, 22 of the 
Agra Tenancy Act of 1901. It has been 
argued before me that this section only 
prescribes the devolution of the holding in 
the absence of any testamentary dis- 
position concerning it, and that, in any 
event, even if this be not go, nobcdy 
except the  zemindar of the property 
is entitled to prevent the plaintiffs from 
keeping possession of the holding, First, as 
to the effect of s. 22, there is nothing in the 
section to suggest that it deals merely 
with cases of inheritance upon an intestacy: 
and I think that the words “shall devolve” ` 
in the section are meant to apply in all 
cases 80 88 to deprive tenants of the 
classes with which the section deals of any 
power to alter by Will or other testament- 
ary disposition the’ line of inheritance 
prescribed by the section. This is the 
view, which has been taken by a Single 
Judge of this Court in Kallu v. Ganga Ram 
(n I agree with that decision and I 
ollow it. 


As tothe second argument of thelearned 
Counsel for the plaintiffs- appellants it would 
be perfectly sound, if the plaintiffs were 
in possession of these disputed plots. But 
since they are out of possession and can- 
not prove any title/it follows, as a matter 
of course, that the persons in possession, 
whether they have atitle to the land or 
not, are entitled to retain possession as 
against the plaintiffs, The plaintiffs have 
claimed Rs. 100 for crops which were stand- 
ing on the plots in dispute, and which,I 
infer from tbe judgment of the lower 
Appellate Court, had been sown by the 
plaintiffs. I had at first thought of send-' 
ing an issue to the Court below to decide’ 


(1) 84 Ind. Cas, 689; L,R.5 A, 179 Rev; A, L R 
1924 All, 508; e : . 2 
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who had sown the crops and under what 
Circumstances and in what manner the 
plaintiffs had been deprived of the crops, 
if they had been deprived of them at all, 
Oounsel on either side have agreed that 
I may give a decree of Rs. 50 for these 
crops and thus avoid further litigation 
between the parties. I gladly do so, as, 
I think that Counsel have taken sa wise, 
course in the interests of their clients. 

Accordingly I modify the decree of the 
lower Appellate Court to this extent, that 
the defendants shall pay the plaintiffs 
R3. 50 forthe crops standing on the land at, 
the time when the defendants obtained 
possession of it, and with this exception 
the decree of the lower Appellate Court 
will stand. 

The appellants will pay the respondents’ 
costs of the appeal in this Court. 


The crogs-objections are dismissed with. 


costs, 


M, A, A. Cross-objections dismissed. 


ALLAHABAD HIGH COURT. . 
' Cıvıc RzvraroN No 173 or 1928, 
July 30, 1928, 
Present :—Mr. Justice Sulaiman, Acting 
-Ohief Justice. f 
Babu KIRAN KOOMAR BANERJI— 
. APPLIOANT 
veraus 
BAIJ NATH-—OrrosiTR PARTY.. 

Provincial Small Cause Courts Act (IX of 1887), s. 17 
—Provision for security, nature of—Security insu [fici- 
ent but accepted as sufficient by Court, effect of —Gwing 
security, what constitutes. ANDE 

The provisions ofs. 17 of the Provineial Small 
Cause Oourts Act are imperative and the requirement 
to give security at the time of presenting the 
application is mandatory. kp. 720, col. 1.] 

agan Nath v Chet Ram (1), followed . 

But if security is deposited in Court within 
limitation an application for setting aside the 
ex parte decree may be entertained even later. [ibid.] 

Jeun Muchi v. Budhiram Much: (2), followed. 

If the security deposited is insufficient, but the 
Qourt accepts it as sufficient and thereby the appli- 
cant is misled, the application may be allowed on 
sufficient security being deposited inasmuch as in 
such a case it cannot be said that the applicant has 
failed to furnish security to the satisfaction of the 
Court. [p. 720, col 2] 

Azmatullah Khan v Ahmad Ali (3), relied on. 

Where in execution of an ex parte decree a fixed 
deposit in a Bank belonging to the Judgment-debtor 
yras attached, and the judgment-debtor on coming tg 
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know of the sam& applied for setting aside the 
ex parte decree and offered the attached deposit as 
security, but executed no hypothecation bond, and 
the Court, behind the back ofthe decree-holder, 
accepted the amount as sufficient security, but later 
on the docree-holder raising objections, came to the 
conclusion that no sufficient deposit had been made 
and dismissed the application: y 

Held, (1) that it was not sufficient for the applicant 
merely to slate that the money which stood attached 
should be treated as security and that neither this 
statement northe mere deposit of the fixed deposit 
receipt which was not transferable, amounted to 
furnishing security; [p 720,col 1.] 

(2) that as the Court had by mistake considered the 
security suficient, the application for restoration of 
the suitshould be allowed on sufficient security 
being filed. |ibid] É : 

Oivil revision from an order of the 
Judge, Small Cause Court, Allahabad, dated 
the 26th of April, 1928, 

Mr. Sailanath Mukerji, for the Appli- 
cant, 

Mr. N. P. Asthana, for the Opposite 
Party. : 


JUDGMENT.—This is an application. 
in revision from an order dismissing an 
application for setting aside an ex parte 
decree, The decree was passed on the 9th 
of January, . 1928, and -it was put in execu- 
tion and. a fixed deposit belonging to the 
applicant lying in a Bank was attached, 
Notice was sent to the Bank and to the 8p, 
plieant who thereupon flled an application 
in the Court on the 5th of March, 1928, that 
he forthe first time came to know of the 
suit on the 28th of February, 1928. In hia 
application he stated that his fixed deposit 
which had been attached under an.order 
of the Court should be taken as security 
required bys. 17 of the Provincial Small 
Oause Oourts Act. On the 14th of March 
1928, the applicant deposited the fixed 
deposit receipt in Court but he omitted to 
file any security bond hypothecating its 
amount. In its order of the 14th of March, 
1928, the Oourt accepted the attached 
amount as sufficient security. The order, 
however, was behind the back of the dearee- 
holder. It is to be noted that when the 
Court. accepted the amount as sufficient 
socurity 30 days from the date alleged to be 
the date on which the applicant frst had 
knowledge had not expired. Ultimately 
when objection was raised” by the deoree- 
holder the Court held that no sufficient 
security within the meaning of s. 17 had 
been deposited along with the applica- 
tion, he application was accordingly 
dismissed. 


No doubt the view which has ‘prevailed 
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in this Court is that the provisions of 5.17 
are imperative and the requirement to 
deposit security at thetime of presenting 
the application is mandatory |Jagan Nath 
v. Chet Ram (1).] If however, the security is 
deposited before limitation has expired the 
application might very well be treated as 
having been validly made on the date 
when the security was deposited. In such 
a case after the deposit of the security 
the application may well be entertained 
by the Court [Jeun Muchi v. Budhiram 
Muchi (2).] In the present case, how- 
ever, no sufficient security was, as 4 
matter of fact, deposited within the time 
though the fixed deposit receipt tendered 
by the applicant was accepted by the Court 
as a sufficient security. In my opinion, 
it is not sufficient for an applicant to state 
that money which stands attached should 
be treated as security. Forsuch an attach- 
ed amount he has not really furnished 
any sufficient security for the decree-holder. 
No lienor bar is created over the amount 
which would be paramount as against other 
creditors who may like to attach the 
amount, Such an attached amount would 
always be liable to be seized upon by 
other creditors claiming reteable distribu- 
tion, the result being that the security is 
liable to dwindle if such other claimants 
come forward. Similarly, a mere deposit 
of the fixed deposit receipt, which is not 
transferable, did not amount to an adequ- 
ate security furnished by the applicant. 
The Court could not have realised the 
amount of the fixed deposit receipt without 
the consent of the applicant. The appli- 
cant did not, therefore, place the amount 
at the full disposal of the Court as the case 
would have been if cash had been deposited. 
I, therefore, agree with the Court below that 
sufficient security was not,as a matter 
of fact, deposited within limitation. 


At thesametimeIcannotignorethecircum- 
stance that the Court had, as a matterof fact, 
accepted as sufficient security the fixed 
deposit receipt coupled with the applicant's 
statement thatthe attached money should 
be treated as such. On that date the time, 
according tothe allegation in the applica- 
tion, had not expired. Had the Oourt 
rejected the security there and then, it 
would have been possible for the applicant 
to make it good in cash. The acteptance 


) 28 A. 410; 8 A. L. J. 818; A, W, N, (1908) 93, 
6 32 O, 8381 Q, L. a $8, 
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undoubtedly misled the applicant, and he 
was by virtue of that acceptance deprived 
of an opportunity to make good the amount 
before the limitation expired. I, therefore, 
think that in this case it cannot be saidthat 
the applicant failed to furnish the security 
"to the satisfaction of the Court.” The 
security was really insufficient, but the 
Court was satisfied that it was adequate. 

In the case of Azmatullah Khan v. Ahmad 
Ali (3) a mistake had been made by the 
applicant as regards the amount for which 
he was to furnish security. Theamount for 
which the property covered by the security 
bond was hypothecated was slightly lees 
than the amount of the decree though the 
property hypothecated was worth more, 
Stuart, J ,thoughtthat amistake of that kind 
was not fatal, when the applicant did in 
fact deposit full amount in cash latér, In 
the present case if the Oourt had rejected 
the security on the ground that it was no 
security at-all the applicant might very well 
have deposited the amount in cash. It will 
be injustice to allow the applicant to suffer 
on account of an errorcommitted bythe 
Court, On condition of the applicant de- 
positing fresh security for the full amount 
of the decree within 30 days from this date 
I would in the special circumstances of the 
case allow this revision and setting aside 
the order of the Oourt below restore the 
application and direct that it may be dis- 
posed of according to law. The parties 
will bear theirown costs. If fresh secur- 
ity is not deposited within the time allowed 
the order of the Court below will stand, “and 
the respondent will get the costs of this 
revisión. 


M. A. A. Revision allowed, 
eee Cas. 581; A. I, R. 1925 All. 379; -28 A.L 
J, 435; L. R. 6 A, 843 Civ.; 47 A. 728, 
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PATNA HIGH COURT. 
ORIMINAL APPEAL No. 46 or 1928. 
May 1, 1928. 

Present :—Sir Courtney Terrell, KT., Ohief 
Justice, and Mr. Justice Adami. 
RAJKUMAR SINGH AND OTHERS— 
AÁCOUBRD—-A PPBLLANTS 


versus 
EMPEROR- RESPONDENT., 

Penal Code (Act XLV of 1860), s. 800—Murder— 
Disappearance of body of deceased—Duty of - 
secutton —Burden of proof —Evidenee Act (I of 1878), 
as. 18, 25, 26—O fender gwing information voluntarily 
to Police after Firat Information—Admienbility of 
statements made—Admission—Criminal Procedure Code 
(Act V of 1898), s. 162. 

In a murder case where the supposedly murdered 
man has disappeared and his body has never been 
found and hedid not disap under circumstances 
which render it inconceivable that he could still 
bealive, the prosecution must establish three faota 
(1) thatthe injured man is really dead; (2) that 
he met with a violent death; and (3) that the accused 
persons are those who brought about his death. 

he onus upon the prosecution in these circumstances 
TRE) heavier than in ordinary cases. [p. 721, cols, 

Information was laid before the Police, that A, B 
and O had a fight with another and after killing 
him had concealed his body. Subsequently, A went 
to the Police Station and gave information that 
there was a quarrel between A, B and C and 
another and that the latter was lying injured ina 
field. Ina trial of A, B and C for murder: 

_Held, (1) that the statement of A was not inadmis- 
sible in evidence under as. 25 and 26 of the Evidence 
Act, as A had not in fact been charged with any 
offence and was not in Police custody when he made 
the statement, but was admissible as an admission 
under s. 18 of the Evidence Act; [p. 722, col. 2.) 

a that the statement was not inadmissible under 
5. 162, Oriminal Procedure Code; [tbid] 

Azimaddy v. Emperor (1), followed. 

(3) that the statement was not admissible against 
Band 0, [ibid] 

Uriminal appeal against a decision of the 
Sessions Judge, Shanabad, dated the l'/th 
February, 1928. 

1 Mr. Nureu Narain Sinha, for the Appel- 

anta, 

Mr. Manohar Lal,for Assistant Govern- 


ment Advocate, for the Orown. 


JUDGMENT. 

Courtney Terrell, C. J.—In this 
gase tne tour appellants were convicted be- 
fore the Sessions Judge of Shahabad with 
the unanimous approval of four Assessors 
of the murder of one Rama Pande and were 
genteuced to transportation for life. It isa 
case of an unusual kind but of which there 
have been examples, the peouliar feature 
being the fact that althouga the supposed- 
ly murdered man has disappeared yet his 
pody haa never been found and having re- 
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gard to the fact that he did not disappear 
in circumstances which render it inconciev- 
able that he eouldstill be alive it becomes 
necessary for the prosecution to establish 
three facts, firstly, that Rama Pande is 
really dead, secondly, that he met with a 
violent death, and, thirdly, that the accus- 
ed persons are those who brought about 
his death. This aspect of the matter was 
not pressed upon the Sessions Judge who 
seems to have taken the fact of the absence 
of the body as material to the question of 
sentence rather than to the question of the 
cogency of the proof required. The onus 
on the prosecution in these circumstances 
is much heavier than is ordinarily the case 
where the firat and second facts are 
without difficulty proved beyond any 
doubt. 

The established facts of the case are as 
follows :— 

Rama Pande was, or perhaps is,a vie- 
lent ruffian of the worst possible character 
who livedin October last in Bhawanipur 
in asolitary house. With him lived his 
wife Dhaneshri, his daughter Maheshari 
and his son Foujdar, who enjoys a repu- 
tation as bad or worse than that of his 
father. As might be expected they were on 
the worst possible terms with the people in 
the neighbouring bastis by whom ‘they 
are hated and feared. I should mention 
that his mother Lakshiminia is also living 
but sheresides at a distance andon the 
day of the supposed murder she was living 
at Siapokhar some distance irom Bhawani- 
pur: Rama Pande nevertheless had some 
friends; one Kulpu Tewari lives at basti 
Alladahi some few hundred yards from 
Bhawanipur andthere is ground for sus- 
pecting that he is related to Rama Pande 
in that he is pr»bably the brother of 
Dhaneshri. This Kulpu has a wifenamed 
Atrajia, a sonnamed Ram Bilas, In the 
basti Alladahi where Kulpu resides there 
live the four appellants and of these the 
first Rajkumar Singh appears to have been 
on bad terms with Kulpu anda few daya 
before they had each made a complaint 
against the other to the Police Sub-Inspec- 
tor about the circumstances of a fight in 
which they had-each reveived injuries, 
The Sub Inspector seems to have acted very 
wisely in the matter and forced them to 
compromise their dispute. The other ac- 
cused arè relations of Rajkumar Singh. 
There are also two persons, Ismail Khan 
and Anrudh Ahir, who reside in a neigh: 
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bouring village who were charged with the 
four appellants but have been acquitted 
by the Sessions Judge. 

On the 30th October, 1927, Faujdar Pande 
appeared at the thana some five miles away 
from Alladahi and interviewed the Sub- 
Inspector and laid a First Information. He 
maintained in his subsequent evidence be- 
fore the Sessions Judgethat he arrived at 
the thana at 10 o'clock in the morning and 
that the Sub-Inspector refused until 2 
o'clock in the afternoon to deal with him. 
I am satisfied for the reasons stated by 
the Sessions Judge that in fact this state- 
ment wasa lie and that he really arrived 
at half past two. Hethere made a state- 
ment whichis set forth in his first infor- 
mation and in that statement he said that 
at about 11 o'clock on the same day four 
bullocks andfour cows of Rajkumar Singh 
had trespassed on his field and that his 
father RamaPande saw the trespass from 
his house at Bhawanipur. While he 
and Rama Pande were driving the cattle 
off he also saw in the field the two 
persons who have been acquitted that 
is Ismail Khan and Anrudh Ahir and 
the four persons who are the appellants 
in this case. When his father arrived 
these persons cried out that Rama Pande 
should be assaulted. Then he said that 
his father in the most peaceable way 
said “O my brothers why do you beat 
me" and that Rajkumar Singh gave him 
a blow on the head with a lathi and so 
did Ramnaresh, Ramjanam and Bhuneshar 
while Anrudh Abir also struck him and 
that he fell down, ‘He then said that he 
(Faujdar) went to the rescue of his father 
and that he was assisted by Kulpu and 
Ram Bilas who had been ploughing in 
a neighbouring field but that they were 
beaten by the accused and put out of 
action and that then the accused took the 
body of Rama Pande who was then prob- 
ably dead aud tied him by his dhoti to 
their lathis aud carried him off in the 
direction of Alladahi. : 

Before he left the thana his mother 
Dhaneshri arrived but before the Sub-In- 
spector could take astatement from her he 
had to interview the atcused Rajkumar 
Singh who in the company of one Bud- 
hiram who gave evidence at the trial 
had arrived at the thana after, Faujdar 
but before Dhaneshri. The evidence of 
Budhiram was given in a very straight- 
forward manner and no criticiem appears 
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to be possible of either his honesty or 
impartiality. At the trial he said that 
on this particular morning in October 
he had gone to Tulsipur which is about 
a mile from thescene of the occurrence 
and there he met Rajkumar Bingh who 
told him that a quarrel had taken place 
between him and Kulpu and Faujdar and 
Rajkumar and asked him to accompany 
him (Rajkumar) to the thana and that on 
their arrival or shortly afterwards Dha- 
neshri also arrived and there Rajkumar 
laid this First Information Report. Raj- 
kumar'’s information was asfollows:—Hesaid 
rather more than he had told Budhiram. 
His story was that on the same day at about 
8 o'clock in the morning he and some per- 
sons whom he mentioned had a fight with 
Rama Pande and a party of persons accom- 
panying Rama Pande and that Rama Pande 
was left on the field of battle with his 
head injured, possibly uncenscious, certain- 
ly lying helpless on the ground. He did 
not know whether Rama Pande was dead 
or alive bat he had come to give informa- 
tion of the circumstances and to make an 
accusation against Rama Pande and Fauj- 
dar and Kulpu and also against Ram Bilas. 
In my view this statement was not in the 
nature of an inadmissible confession for 
these reasons :—~—Rajkumar did not know 
the contents of the previously made state- 
ment by Faujdar, he did not know that 
he was being charged with any offence, 
he had not in fact been charged by thé 
Police with any offence; he was not in 
custody. It has been urged by the defence 
that the statement for another reason can» 
not be made use of, namely,that to maké 
use of the statement would be contrary to 
s. 162 of the Code of Criminal Procedure, 
In my opinion thisargument is disposed 
of by thereasoning of Bir George Rankin, 
Chief Justice of Calcutta, in thejudgment 
reported inthe case of Azimaddy v. Empe- 
ror (1). In my opinion the statement wad 
a mere admission and admissible in evi- 
dence against the accused Rajkumar but 
not against his co accused. In so far as 
Rajkumar is concerned this statement is 
strong evidence that at about 8 o'clock in 
the morning he had in fact with some 
others had a fight with Rama Pande and 
some others of Rama Pande's side, that Rama 
Pande had been left unconscious and pro- 


(1) 89 Ind, Oas, 237; 54 O. 337; 44 O. L, J. 253: 
R. 1027 Oal, 17; 28 Or, Lid. 99, x 
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bably severely injured; but it is no 
evidence of Rama Pande’s death. The 
only evidence of Rama Pande's death is 
supplied firstly by Faujdar and his account 
is somewhat the same as that which he gave 
in the First Information Report. 

Faujdar’s evidence on any subject on 
which he might choose to give evidence 
is open to the very strongest suspicion 
and should not be accepted without the 
fullest possible confirmation because first 
of ali he lied over the time he arrived 
at the thana and he obviously lied for 
a highly discreditable reason, the state- 
ment that he arrived at 10 o'clock in the 
morning being really with the object of 
implicating the person Ismail who has 
been acquitted. I need not go further 
into that; the reasons for coming to that 
conclusion are very clearly stated by the 
Sessions Judge. Then he lied about the 
conduct of the Sub-Inspector who he said 
kept him waiting while he (the Sub- 
Inspector) went to eat and smoke, a state- 
ment which was denied by the Sub-Inspect- 
or and I eee no reason whatever for 
disbelieving the evidence of the latter. 
lie lied and contradicted himself about 
the presence of Rajnath Singh and Balesar 
Singh at the occurrence, first of all saying 
that they were present, then not present an 
then leaving it doubtful. 
wanted to implicate these people. Then he 
lied in stating that there was no motive for 
any enmity with any of the accused per- 
sons and finally he is a person of such 
a character that his evidence on any 
subject would probably be untrue. 

Fa&ujdars mother Dhanesbri says that 
she saw the body carried to a fleld near 
Alladahi and there dismembered. The 
Sessions Judge disbelieved her story be- 
cause if she had as she says gone straight 
from witnessing this spectacle to the 
thana she would have got there before 
noon, I donot agree with the contention 
of the prosecution that this witness has 
been discredited upon an immaterial point 
only, The story of her following the 
body from the field whare the occurrence 
is supposed to have taken place to the 
field near the basti Alladahi is a very 
material point. Sae has been hopelessly 
disoredited upon that and I see no reason 
for doubting that her evidence is equally 
unestisfactory upon other material points. 

Kulpu and Ram Bilas his son probably 
did see the fgbt which undoubtedly, in 
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our opinion, took place that morning. 
They probably saw Rama Pande fall as 
described by Rajkumar but they are enemies 
of Rajkumar and there was clearly a 
consultation at Bhawanipur between Kulpu, 
Ram Bilas, Dhaneshri, the daughter of 
Rama Pande and Kulpu's wife which they 
Beem anxious to conceal. Kulpu and 
Ram Bilas both say that they were at 
Alladahi on the night following the 
occurrence but if so they ought to have 
been seen by the Sub-Inspeotor and would 
have been seen by him but he says that 
oe Alladahi deserted by its men- 
olk. 

The evidence ofthe other woman is, in 
my opinion, open to suspicion. They are 
under the control of their men-folk and 
possibly under the control of the elder 
women and that is particularly in the 
case of Maheshri who has herself been 
largely discredited by pretending that 
she did not know Kulpu and Ram Bilas 
to whom we have every reason to believe 
she is related. 

. Finally it is urged upon us that there 
are certain inherent improbabilities in 
the story of what is alleged to have hap- 
pened after Rama Pande fell under the 
blows of Rajkumar and his friends. First 
of all it can hardly be believed that 
Rama Pande, Faujdar, Kulpu, and Ram 
Bilas are such peaceable inoffensive 
persons that they would put up no resist. 
ance to an attack made upon them by 
four other men. Secondly, it is said that 
it is highly improbable that had, in the 
course of the attack, Rama Pande's body 
really been carried away as alleged that 
they would not have followed the body 
and endeavoured to rescue it. Then it 
is pointed out that Rajkumar made a 
First Information and stated that he had 
left Rama Pande lying on the field of 
battle and that it is unlikely that he 
would have told such & story had he in 
fact taken part in dismembering and 
disposing of the body. Tnen it is said that 
having regard to the ferocious nature of 
these people is it likely that they would 
have allowed the old mother Dhaneshri to 
follow the accused's party with the body 
as they say she did. It is further said 
that if the attack andthe carrying of the 
body had taken place as stated by tha 
prosecution witnesses that firat of all 
there would have béen more blood found 
upon the ground at the acene of attack, 
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Ido not know that this is avery cogent 
criticism but there certainly is likely to 
have been some blood left upon the trial 
upon which the body is supposed or said 
by Dhaneshri to have been taken and 
Dhaneshri made no attempt to get the 
Sub-Inspector to follow up the trial and try 
and find the traces of blood,a thing which 
it is probable she would have done had 
her story been trae because she would 
have haped at any rate for confirmation 
by the blood stains of the track which 
the body had taken. : 

The real question is whether on this 
sort of evidence we can convict these 
four men of murder with either of the 
two inevitable consequences. In my 
opinion the fact that a Pande was 
struck down by a party of which Rajkumar 
wasa member is established beyond any 
doubt. The evidence of his death in 
consequence of that attack and the iden- 
tity of those who accompanied Rajkumar 
is quite unreliable. As I have said, the 
statement of Rajkumar if taken as an 
admission is of no effect against his co- 
accused and it is just as likely that 
Rama Pande was disposed of either liv- 
ing or dead by his own party and that 
this story was invented to bring about 
the death of his enemies by vicarious 
means and indeed such vicarious means 
are likely to be employed by persons 
whose physical courage is as Rama Pande's 
party described it themselves. The fact 
appears to be that first of all Rama Pande, 
as I have said, wasa person of an atrocious 
character and secondly that he wasin the 
habit of going about rom place to place as 
a sanyasi which is very likely, because in 
that semi-sacred guise he would be the 
more able to lay his plans for the conduct 
of his real intention which was that ofa 
robber and as far as we can see also a 
murderer, For these reasons we feel 
that the prosecution have not succeeded 
in making out their case. Indeed in any 
case where the body has disappeared 
it must of necessity be very difficult 
to prove first of-all that the supposedly 
murdered person bas” actually died and 
secondly that he died a violent death, 
especially where» the disappearance has 
taken place in circumstances where it is 
mot humanly impossible for him to have 
survived. The case of a man thrown over- 
board from aship in mid-channel dnd the 
pody not being recovered isentirely difler- 
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ent, This is a case where the possibilities 
are very wide as to what has since become 
of the body, and although we may be of opin- 
ion that the probabilities on the whole are 
that he was slain by the accused person and 
for myself the probability certainly leans 
towards that view and the probability is 
that his body was disposed of in somewhat 
the way described—the evidence is not 
sufficient to enable that view to be come to 
with the degree of certainty which is 
required for the purpose of depriving men 
of their liberty for the rest of their 
lives. 

I wish to make two final observations, 
The Sessions Judge has considered that the 
evidence of the Sub-Inspector isto a large 
degree not to & material degree for the 
purposes of this case to be discounted. I 
havelooked through the evidence which he 
gave before the Sessions Judge and I have 
looked at the notes which he took of his ob- 
servations upon the field ofoccurrence when 
he measured the distance between various 
places and tomy mind it is perfectly clear 
that his confusion of mind which really is 
the origin of the learned Sessions Judge's 
criticism of his evidence is to be found in a 
very sunple misunderstanding. He had 
written down the distance between two 
places as 5U paces. In writing the number 
90 he had written a large 5, and the 0 
which would make the 5 into 50is continued 
into the P of the word "paces" and a casual 
reading of his note might lead him and I 
think did lead him tothe statement for a 
moment that the distance was only 5 paces, 
From that point he became contused. He 
could not reconcile this what he must have 
known.was the obvious fact that the dis- 
tance was more than 5 paces becauseone 
was on the north side and one was on the 
south side of the field. From that point his 
evidence became confused and 1l think that 
misunderstanaing was really the basis 
which started the learned „Sessions Judge's 
eroBe&examination. Hè may have been 
somewhat dilatory in investigating the 
crime but I see no reason upon the evidence 
to come to any other conclusion than that 
he was an honest man doing his best to give 
an account of what he had observed to his 
own knowledge. 

: The last observation I wish to make is 
this. Mr, Nirsu Narain Sinha who has put 
this case before us with extraordinary 
clarity and great ability has been cons 
siderably hampered by the way in which 
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: the conduct of the defence took place in the 
lower Court, It is no new experience to note 
that the art of advocacy is not practised in 
the defence in lower Courts in such & 
manner as to lead most directly to the 
acquittal of the client. Instead of seeking 
out the main points forthe defence and in 
seeking to establish this by cross exami- 
nation the cross-examination wanders round 
wholly irrelevant matters and the real 
criticiam of the evidence for the prose- 
cution is to be obtained by looking at the 
evidence in-chief. The evidence given in 
cross examination is not of the slightest 
value in the interest of the accused persons. 
That is only an observation by the way 
and does not affect the merits of this case. 

In my view the prosecution have not 
succeeded in surmounting the extremely 
difficult obstacles which confronted them 
and the four accused persons are entitled 
to be acquitted and released. The eon- 
victions and sentences are accordingly set 
aside. 

Adami, J.—I agree. 

A. N, a. Accused acquitted, 





CALCUTTA HIGH COURT. 
OnrxiNAL APPBAL No. 319 or 1827. 
November 18, 1927. 
Present:—Mr. Justice Duval. 
On difference of opinion between 
Mr. Justice Graham and 
i Mr. Justice Cammiade. 
KAMBHOO BERA-—ACOUBED— 
APPELLANT : 


and 
collecting rent daily at gate of | thel—Offence— 
‘Living on the earnings of prostitution, meaning of | 

The accused who had sult-Jet his premises to certain 
prostitutes used to go to the premises at night and 
sit at the gate and collect his rent daily from the 
visitors, There was evidence to show that his men 
were engaged in interviewing the people who visited 
the prostitutes and the rent be collected daily was 
also such ag to give him & lerge profit: . 

Held per Graham and Duval, JJ. (Cammiade, J. 
dissenting) that the facts showed that the accuse 
was in partat all events, 
prostitution and that he was liable to the penalty 

rovided in s. 6 of the Calcutta Suppression of 
mmoral Traffic Act. [p. 727, ool. 1; p. 729, col. 2.) 

Per Cammiade, J.—That the facts did not bring 
the case within the purview of s. 6 of the Calcutta 
Suppression of Immoral Traffic Act, tho the 
ria calling was clearly loathsome. [p. 38, col. 
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Criminal appeal from an order of the 
Chief Presidency Magistrate, Caloutta, dated 
the 21st April,1927. 

Babus Probodh Chandra Chatterjee and 
enmare Nath Mukherjee, for tho Appel- 
ant. 

Mr. Pankridge, for the Crown, 

JUDGMENT. 

Graham, J.—(September 21. 1927).— 
This is an appeal by one Kambhoo Bera, 
who has been convieted by Mr. J. D. 
Tyson, formerly Ohief Presidency Magis- 
trate of Calcutta, under s. 6 of the Cal- 
cutta Suppression of Immoral Traffic 

Act (Ben. Act XIII of 1923) and 
sentenced to six months’ rigorous im- 
prisonment, and to paya fine of Re, 1,000, 
with an additional term of six months’ 
rigorous imprisonment in the event of de- 
fault to pay the fine. 

The case ia stated to be the first of its 
kind and was keenly contested before the 
Magistrate. The section in question reads 
as follows:— 

“6 (1) Any male person who knowing- 
ly lives, wholly or in part, on the earn- 
ings of prostitution shall be punished 
with imprisonment which may extend to 
three years, or with whipping, or with 
both of these punishments and shall also 
be liable to a fine which mey extend to 
one thousand rupees. 

*(9) Where a male person is proved (4) 
to be living with, or to be habitually in 
the company of, a prostitute, or (ii) to 
have exercised control, direction or influ- 
ence over the movements of a prostitute, 
in such a manner as to show that he is 
siding, abetting or compelling her prose 
titution with any other person, or general- 
ly, it shall be presumed, until the con- 
trary is proved, that he is knowingly living 
on the earnings of prostitution.” 

The case, as originally set up before the 
Additional Presidency Magistrate Mr. Biver 
was with special reference to sub-s. (2) 
of the section and the charge was framed 
in these terms: . 

"That you Kambhoo Bera between the 
lst day of August, 1925, and the 20th day 
of July, 1826 in the town of Oalcutta 
being a male person knowingly lived 
wholly, or in part on the earnings of 
prostitntion of several inmates of pre- 
mises Nd. 37, Uma Das Lane, Calcutta, to 
wit, amongst others of Hari Bai, Paro, 
Ohandra Debi, Saroj, Lakshmi and Sashi, 
by living with or being habitually in the 
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eompany ofthe said prostitutes, or having 
exercised control, direction, or influence 
‘over the movements of the said prostitutes 
in such a manner as to show that you 
were aiding or compelling their prostitution 
with other persons or generally, and there- 
by you, the said Kambhoo Bera, committed 
an offence punishable under s. 6, cl. u 
of tho Calcutta Suppression of Immo 
Traffic Act and within my cognizance.” 
The learned Ohief Presidency Magistrate 
observed that the charge had been inartisti- 
cally drawn, that it undertook to prove 
more than the prosecution had been able 
to establish, and more thanit was pre- 
sumably ever intended to establish, since 
there was no case in respect of any of 
the women save and except Saroj, and 
that, as matters stood, he was unable to 
hold it proved that Kambhoo lived with 
Saroj He then went on to record the 
following findings: “Ido not think it is 
at all proved that Kambhoo lives at 37 
Uma Das Lane; the probability is that he 
lives at 64, Frée School Btreet.....I am 
satisfied that he goes to Uma Das Lane 
and sits at the gates of the brothel at 
nights, and that he takes a hand in the 
proceedings there, and even accepts money, 
though I do not think it is satisfac- 
torily proved what money it is that he 


takes, There is evidence that his men 
bring visitors; this coupled with his 
evident desire to get Ohandra back 


when she ran BWA... .eceseeesenseeeees indicates 
an exercise of control in such a way 
as to suggest that he was aiding and 
evencompelling to prostitution. The evi- 
dence on these points is, however, not 
conclusive, and I am not prepared to 
raise the presumption permitted by sub-s. 
(2) ot s. 6." 

- “The learned Magistrate then goes on 
to comment upon the fact that the house 
in question and two others, so far from 
being let out by the accused at a loss, 
as contended by the defence, were let 
at exorbitant rents,. and observes that 
the accused belongs to that class of men 
which relieves, landlords of the troubles 
arising from the refusal from the Civil 
Oourts to grant decrees in enforcement 
of immoral contracts. He goes on to aay, 
"We find Kambhoo giving his ime and 
attention to this going at night, and 
sitting at the gate and we find him 
taking pains to report when one of his 
tenants is missing; and we find further 
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that she disappears mysteriously from 
the house of her benefactor and is trace 
agan to the brothel of the man from 
whom she has just run away, and against 
whom she has just applied for Police 
warning.” 

The question is, says the Magistrate, 
whether such a finding brings the accused 
within the purview of s. 6 of the Act, 
and his final conclusion is that it does, 
and he accordingly convicted and sen- 
tenced him as already stated. 


The learned Vakil for the appellant 
stated at the outset that he proposed 
to argue the appeal on the basis of the 
findings arrived at in the Court below, 
and his main contention was that, even 
if those findings be accepted, they are 
not sufficientto support conviction under 
8. 6 of the Act. and that the mere ac- 
ceptance of rent from persons known to 
the lessor to be living as prostitutes is 
not punishable under the section. He 
urged that the appellant was living not 
upon the earnings of prostitution but 
upon his rent, and that, when some other 
fact intervenes such as the right of a 
leasee to collect his rent, it cannot be 
said that he is living on the earnings 
of prostitution, and that the money taken 
must be shown to be in some way or 
other directly connected with the act of 
prostitution. 


The argument is plausible, but havin 
regard to the particular findings which 
have been arrived at in this ease it can- 
not,in my opinion, avail the appellant, 
If the finding had been that the accused 
merely collected his rent daily from these 
women, whom he knew to be prostitutes 
I think it is doubtful if the section would 
apply. The finding here, however, is more 
than that. The learned Magistrate has 
found that the accused used to go at 
night and sit at the gate. What is the 
significance to be attached to that fact? 
It seems to me that the only possible 
conclusion is that theaccused wag doing 
something more than collecting his rent 
and that he was actively associating him- 
self with the business of the brothel. The 
further facts which have been found by the 
Magistrate in connection with one of the 
women who disappeared from the house 
and was recovered point to the same 
conclusion, It would be quite unneceg- 
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gate at night if his only object in 
going there was to colleat his rent. 

Tna short the evidence, as the learned 
Magistrate has observed towards the end 
of his judgment, goes somewhat further 
than the bare case raised by the defence, 
and having regard to the findings on that 
evidence Iam of opinion thatit has been 
proved that the accused was in part at all 
events living on the earnings of prostitution 
and that he is liable to thepenalty provided” 
in a. 6 of the Act. 

In my judgment the appeal should be 
dismissed and the conviction and sentence 


tenants, 
charge against the petitioner, 8 variety 
of allegations were made 
and practically all of these have ' been 
disbelieved by the learned Magistrate. 
These various allegations and the learned 
Magistrate's findings on them, are as 
follows :— 

It was alleged that a prostitute by the 
name of Chandra had been brought to 
Caleutta by a man who carries on such 
traffic and had been sold to tbe appellant, 
who had forced her to practise prostitu- 
tion against ber will and had appropriated 
her earnings, and thatthe appellant had 
similarly taken the earnings of other 
prostitutes living in his houses and that 
he shared the earnings of others. It was 
further alleged that the remuneration to 
be paid to prostitutes was settled at the 
gate of the premises, where admittedly 
the appellant sits every evening, and 
that the remuneration is paid by the 
visitors into the appellant's hands. It was 
further alleged that the appellant lived at 
37 Uma Das Lane, with the prostitutes. 
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The learned Magletrate has disbelieved all 
the above allegations. He has held that 
it has not been proved that the appellant 
lives at 37 Uma Das Lane and that the 
probability is that he lives at 64 Free 
School Street. He states that there is no 
evidence that Ohandra was sold to the 
appellant, and thatit has not been proved 
that the appellant lives with any of the 
prostitutes named in the charge. He 
further states that, though the appellant 
sita at the gate of the premises and 
receives money, it has not been satisfactori- 
ly proved what money it ie that he takes. 

The learned Magistrate further mentions 
that there is the evidence of one wit- 
ness, witness No. 4 for the presecution, 
to the effect that the appellant’s men bring 
visitors to the prostitutes. His comment 
on this evidence and also on the evidence 
relating to areport made by the appellant 
to the Police against Ohandra is as follows : 
“The evidence on these points is, however, 
not conclusive ; and I am not prepared to 
raise the presumption permitted by sub- 
B. (2) of e. 6." 

The learned Magistrate sums up bis find- 
ings in the following passage:—"Briefly, 
then the position is that Kambhoo is one 
ofthat class of men who relieve landlords 
of the troubles arising from the refusal 
of the Civil Courts to grant decrees in en- 
forcement of immoral contracts.” 

“On the defence case, therefore, I think 
that Kambhoois liable to punishment 
under s. 6; and the evidence, as I have 
shown, goes somewhat further than the 
bare case raised by the defence." 

“Tt ig sufficient, it seems to me, for the 
prosecution to show that part of the income 
of the accused is to his knowledge derived 
from prostitution.” 

According to the learned Magistrate the 
facts he finds against the appellant are 
that he lets rooms to prostitutes and sits 
at the gate of the premises at nights to 
realise his rents, which are payable daily. 
As regards two of the allegations made 
against the appellant, namely, that men of 
his bring visitoys to the prostitutes and 
thatthe woman, Ohandra, was compelled 
to return to the appellant's house after 
she had run bway froth there, the learned 
Magistrate has said that the evidence is not 
conclusive. He does not say what it is not 
conclusive of; but, judging from the words 
that immediately follow, one must conclude 
that the learned Magistrate intended to 
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.btate that the evidence waa not fully 
.Satisfactory, because, be says: "I am not 
prepared toraise the presumption permitted 
' by sub-s. (2) to s, 6". In the second 
clause to subs. (2) of s. 6 wefind that 
f where a male person is proved to have exer- 
cised control, direction or influence over 
ihe movements of a prostitute, in such a 
manner as to show that he is aiding, 
&betting or compelling her prostitution 
with any other person or generally, it 
shall be presumed, until the eontrary is 
proved, that he is knowingly living on 
the earnings of prostitution.” The fact 
that the learned Magistrate holds that the 
evidence given before him does not raise 
this presumption clearly leads to the con- 
clusion that the learned Magistrate did 
not believe the evidence, Had he believed 
the evidence, the presumption would clearly 
arise. Had the appellantcompelled Chandra 
to return to his premises to carry on pro- 
stitution or were it true that the appel- 
lant had been proved to have brokers who 
brought visitors to the prostitutes living 
on his premises, hia case would clearly fall 
within the terms of the rule laid down in 
gub-s. (2). N f 

The question, therefore, now arising is 
whether the facts found, namely, that the 
appellant lets rooms to prostitutes and sits 
at the gate of the premises to collect his 
daily rent, amount to the offence made 
punishable by s. 6 of the Aot. f 

The section reads as follows: —“ Any 
male person who knowingly lives, wholly 
or in part, on the earnings of prostitution 
shall be punished with imprisonment, eto." 
It will be noticed that the section applies 
exclusively to male persons; and this fact 
alone must make it clear that mere letting 
of rooms to prostitutes is not made an 
offence. Had the intention of the Legisla- 
ture been to make such letting of rooms 
punishable, there is no reason why women 
should not be made punishable for doing 
the same thing, 

The Act does not put the unfortunate 
women who live by prostitution outside 
the pale of the law and prohibit their 
living in rented houses or rooms. If we 
look at s.3 of the Act, we find that the 


letting of houses and rooms to 
prostitutes is distinctly and expressly 
contemplated by the Act; and since 
that is 60, earning of money by 


letting houses or rooms to _ Prostitutes 
cannot by itself amount to living, wholly, 
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or in part, on the earnings of prostitution, 
If there were any substance in the con- 
trary view, every person who sold anything 
to a prostitute—a seer of rice or -a packet 
of cigarettes—knowing that the woman was 
& prostitute would be living in part on 
the earnings of prostitution. 

The only question remaining to be con- 
sidered is whether or not the fact that the 
appellant sits at the gate of the premises 
at nights to collect his rent brings his 
case within the purview of the section. 
The learned Magistrate has found that the 
presumption laid down by sub-s. (2) does 
not arise. The first clause of this sub- 
section raises the presumption where a 
male person is proved tobe living with, 
or to be habitually in the company of a 
prostitute. He has also found that the 
appellant collects nothing more than his 
rent, which is paid to him by the pro- 
stitutes after they have been visited. In 
these circumstances, however, loathsome the 
appellant's calling may be, it is impossible 
te see how it can amount to an offence 
under the section. 

I would, therefore, allow the appeal and 
set aside the conviction and sentence. 

On difference of opinion the case came 
before Mr. Justics Duval who delivered 
the following 

JUDGMENT. 

Duval, * J.—(November 


18, 1927).— 
In this case one 


Kambhoo Bera was 
put on his trial under s. 6 of 
the Oalcutta Suppression of Immoral 
Traffic Act before the Ohief Presidency 
Magistrate and was convicted by him 
and sentenced to six months’ rigorous 
imprisonment anda fine of one thousand 
rupees, in default, a further six months’ 
rigorous imprisonment. The charge 
against him was that he was living wholly, 
orin part, on the earnings of prostitution 
of seven inmates of ,8 certain premises 
No. 37 Uma Das's Lane, Calcutta, and in 
support of that charge a large amount 
of evidence was adduced which may 
shortly be divided into three main heads: 
the evidence of prostitutes living in the 
house itself, a large body of evidence 
of local neighbours as to what was going 
on atthe premises andthe evidence of the 
landlords of three houses which were let out 
to the accused. The Ohief Presideney 
Magistrate was unable to accept as good 
a large number of the statements made 
by the prostitutes and cast doubts on 
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85me of the other evidence as he con- 
aidered that it might have been brought 
owing to ill-feeling between the accused 
and some of the witnesses. But he did come 
to certain findings and : in the hearing 
before me most of these findings are not 
contested. The admitted facts are that 
there are three houses in Umadas's Lane, 
Nos. 37. 38 and 26 (b) all of which 
are inhabited by prostitutes apparently 
have been so inhabited for a long time, 
that the accused has taken leases of these 
3 houses from their respective landlords 
and is personally collecting the rents 
daily from the unfortunates living therein. 
It is also in evidence that he pays rent 
to the landlord Rs 125 in respect of house 
No. 37. We have no evidence as to what 
rent he actually pava for the house No. 
58 and as to house No. 26 (b) the evidence 
is that he only took it about a month 
before this prosecution was launched 
at a rental of Rs. 210. The landlord of 
premises No 37 admits that he has let 
it out knowing it to be used by pros- 
titutes so as not to have trouble of 
collecting renis himself and this appears to 
be the case in respect of the other two 
houses. Now as to this, the evidence 
also goes to show that he charges daily 
rent from these women and he goes regularly 
down this street though his residence is 
in another rented house a little way 
away and personally sees to the collection 
of rents. There is also evidence to show 
that his men are also engaged in peeing 
the people who visit these women an 
there is a further fact that he charges 
Re. 1-408 day or so rent from each of 
the women and on any calculation this 
must give him alarge profit in respect of 
there three houses. 

We ara concerned, however, only with 
house No. 37 in which six or seven women 
are said to live and seven that house 
must bring into him a considerable 
amount of profit per month. There is, 
therefore, evidence that he does make a 
fine profit by having taken lease of 
premises No. 37 and by collecting rent 
from the women living there. There 
is also evidence that he personally goes 
there and sees to the collection of rent 
daily and his men also interview 
visitors, There is also some evidence 
‘that ‘at times he interviews visitors himeelf 
‘and the evidence is that the women 
receive payments from the visitors and 
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after they are paid, hand the rents over 
to him. Now the question  ariseg 
whether these facts, which I find from 
the evidence fully established, show that 
an offence under s. 6 of the Act bas 
been committed. The mere payment of 
rent by a prostitute toa landlord would 
not,in my opinion, bring the case (as the 
Chief Presidency Magistrate appears to 
have thought) within the mischief 
of the section. A prostitute must find 
somewhere to live, whatever her 
occupation may be and, however she earns 
her money, and there are cases in Englend 
to show that the landlord cannot be con- 
victed in „respect of the keeping of a 
brothel which in England is illegal, be- 
cause he only derives profit by taking a 
high rate of rent. Imay refer specially 
to the case of R. v. Stannard (1) But 
that case on its own facts is very different 
from the present case. In that case the 
landlord had no control over any inmates 
of the house though no doubt he let it 
out to people for immoral purposes, and 
therefore, he had no right to decide as to 
who was to be admitted and who not 
into the house. Here the case is very 
different. Here the evidence goes to 
show that he took these three houses for 
the purpose of making a living out of 
them and the evidence shows that he 
makes a fine profit out of them. He also 
is not content with simply collecting 
his rents once a weekor once a month 
but he attends there daily and has full 
control over them. The oral evidence 
of the neighbours shows that he is also 
daily sitting outside the houses collecting 
his rente, at times interviewing visitors 
and having men there to aesist him and, 
in my opinion, this is nota caseof simply 
having let out the houses to some women 
who used them for immoral purposes but 
is also a case where the lessee has taken 
the houses so as to make a profit out of 
prostitution and is making a profit b 
the interest and control that he is still 
exercising over the womeü and over the 
pine. in hee i 

n t view old that th i 
Presidency Magistrate hab rightly ae 
victed the accused and, therefore, I 
uphold the onion and conviosion, 

A.N. A , Sentence and icii j 

(1) (1864)"9 L. T. 428; L. & 6. M3; 331. bi^ dit 


12 WAR 208; 9 Cox. O. O. 405; 28 J. 
By ;28 J. P. 30,169" R.R. 
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BOMBAY BIGH COURT. 
ORI MINAL APPLICATION FOR REVISION 
No, 405 or 1927. 

February 8, 1928. 
Present:—Mr. Justice Fawoett and 
Mr. Justice Mirza. 

LALA RAOJI MAHALE—Acovsap— 
APPLIOsNT 
versus 
EMPEROR —OpposiTs PARTY. 

Penal Code (Act XLV of 1360), 33 408, L09—Mere 
retention of monis by head of office, whether amounts 
to oriminal breach of trust—Dishenest intention, 

tty of. 
ection Too of the Penal Code cannot proper! be 
construed as involving that any head of an office, 
whois negligent in seeing that the rules about 
ramitting money to the treasury are observed, is 
$pso facto guilty of the offence of criminal _ breach 
oftrust. Something more than that is , required to 
bring home tbe dishonest intention which is one of 
the essentials fora conviction under s. 409 of the 


de. [p. 732, col. 2.] E 
Ocho D factof monies being retained by the 
head of au office, for an excessive time in the ofice 


the same to the treasury is not of 


r t romittin < i 
withou g dishonest intention. [p. 


itself sufficient to prove & 


l. 1. 
kc King-Emperor (1), Queen-Empress v. 


Ramakrishna (2), Queen-Empress v. Ganpat Tapidas 
(3) and Sita Ram v. Emperor (4), referred to. 
Oriminal application for revision from 


conviction and sentence passed by the Sub- ` 


Divisional Magistrate, First Class, E. D., 
West ah, varied on appeal by the 
Sessions Judge, West Khandesh. 

Mr. A.G Desai, for the Applicant. 

Mr. P. B. Shingne, Government Pleader, 

the Crown. 
a JUDGMENT. 

Fawcett, J.—The appellant, who was 
a Range Forest Officer, has been convicted 
of having committed criminal breach of 
trust asa public servant under s. 403 read 
. with s. 109 of the Indian Penal Code. He 
was originally sentenced to three months’ 
rigorous imprisonment and a fineof Rs. 300, 
but on appeal the sentence was reduced to 
the period of imprisonment already under- 

one and a fine of Rs. 100. 

In revision itis contended that the facts 
found do not justify a conviction ander 8. 
409. The appellant was tried with two 
clerks, one the Depot Olerk and the other a 
clerk in his o n office, and it was proved that 
these two clerks unduly delayed ia making 
certain remittances. | to the Government 
treasury. The Sessions Judge has held 
that there was an understanding between 
«he appellant and his two clerks to keep 
Government monies as long as possible in 
the office, and that he must have noticed 
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were sent at intervals to the treasury 
instead of in the shapeof daily collections, 
as was required under departmental rules, 
On the other hand, he held that there was 
no evidence to show that any of the three 
actually misappropriated or converted to 
his own use evena pie of Government 
money, lt was argued before him that 
come overt act had to be proved in order to 
constitute the offence of criminal breach 
of trust, besides the mere retention of the 
monies for an excessive period. But the 
learned Sessions Judge rejected this con- 
tention, holding that for a dishonest dis- 
posal such proof was not absolutely essen- 
tial. He says : — 

“The rules required the Government 
monies not to be keptin the office beyond 
at the most a day or two. The proper dis- 
posal of the monies would have been to 
send ittothe treasury without delay. The 
accused, whoever were responsible for hold- 
ing the monies at their own disposal, vio- 
lated the directions under which they had 
to perform their duties and were, therefore, 
guilty ef criminal breach of trust " 

He alsorefers to ss. 23 and 24 of the 
Indian Penal Code, and says there was 
dishonesty as Government were wrongfully 
keptoutoftheir use of their monies for 
some time, so that, there was wrongful loss 
eaused to Government and “as this was 
not due to mere inadvertence or negligence 
the act of the accused must be considered 
as dishonest in the sense in which that 
word is usedin the Penal Code." He also 
found one circumstance which led him to 
suspect that the sums retained in the office 
were not always there. But the conviction 
is not based upon this, but upon the ground 
that the two clerks unlawfully kept the 
monies in the office, and the appellant wil- 
fully connived at his subordinates’ acts. - 

Mr. Desai for the appellant has cited 
various authorities in support of the conten- 
tion that was raised in the Sessions Court, 
as [have already mentioned So far as 
criminal misappropriation is concerned, I 
agree with him that ordinarily mere reten- 
tion of monies would not suffice to consti- 
tute the effence of criminal misappropria- 
tion as defined inthe Oode. Explanation 
(1) tos. 403, no doubt, says that dishonest 
misappropriation fora time only is a mis- 

appropriation withinthe meaning of this 
section But that has reference to the 
main definition ins. 403 about misappro. 


. a conviction of criminal 
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own use! aud Hzplanation (2) specifically 
refers to the distinction between a person 
keeping property in hia possession for the 
purpose of protecting it or restoration to 
the owner and the case of appropriating 
that property to his own use, when he 
knows or has the means of discovering who 
the owner is. I agree substantially with 
the passage taken from the judgment of 
Ohatterji, J., in Phuman v. King-Emperor 


(1) which is cited at page 907 of Ratanlal. 


and Dhirajlal's "Law of Crimes", lith Edi- 
tion, here Ohatterji, J., said (page 33*) :— 

* Section 403 requires that the property 
ghould be shown to have been misappro- 
priated or converted to his own use by the 
accused. The mere possession of the pro- 
perty is not sufficient for proving the charge 
without something to indicate the appro- 
priation or conversion, though long pos- 
Beasion without any attempt to find the 
owner may amount to evidence of intention 
to do Bo." 

Then he proceeded to cite Explanation 
(2) to s. 403 as making the necessity of some 
positive proof of this sort quite clear. It is 
to be noted, however, that s. 405 does not 
depend entirely upon criminal misappro- 
priation, but also covers the case of a person 
dishonestly using or disposing of property 
ip violation of what is mentioned in the 
section : and the learned Judge in this case 
has held that there was such a dishonest 
disposal of the property. But it seems to 
me that this involves very much the same 
thing in a case like the present, because 
there has to be established by the prosecu- 
tion the definite intention, which is requir- 
ed by the definition of the werd “ dishonest- 
ly "in s. 24 of the Indian Penal Code. Al- 
‘hough * wrongful loss " covers the case of 
a person being mu kept out of any 
property, as wellas the case of his being 
wrongfully deprived of property, still for 

iminal breach of trust in 
a case of this kind I think there should be 
some indication which justifies a finding 
that the accused definitely had the intention 
of wrongfully keeping Government out of 
the monies; and ordinarily that would be 
shown by some overt act, which went be- 
yond mere retention of money that should 
have been remitted to the treasury. This is, 
I think, illustrated in a case that is some- 


(1) 11 P. R.1908 Or.;;27 P. W. R. 1908 Or.; 8 Cr. L. J. 
250. 
*Page of P. R. 1908 Or.—[E4. 
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what similar to the present one, but which 
has not been cited in argumenb viz., 
Queen Empress v. Ramakrishna (2). In that 
oase, the accused was a Government 
servant whose duty it was to receive certain 
monies and to pay them into the treasury 
on receipt. He admitted that he had re- 
tained two sums of money in his posses- 
sion for several months, when fearing 
detection he paid them into the treasury 
making a false entry at the time in his 
books with a view to avert suspicion. 
His explanation as to his reason for retain- 
ing the money wes not credited by the 
Magistrate, who convicted him of criminal 


. misappropriation under s. 403 of the Indian 


Penal Code; aud it was held by the High 
Oourt that that conviction was right 
Wilkinson, J , says (page 51*):— 

"Ia my judgment the lower Oourt 
tightly held that in a case like the pre- 
sent dishonest intention can only be 
inferred from the circumstances of the 
ease. Looking at all the facts of the case, 
it seems to me that the only conclusion 
to be drawn is that the intention of the 
prisoner was dishonest, if not when he 
put the monies in his pocket and carried 
them home with him, at all events the 
next day when he omitted to take back 
the monies with him to the office and 
credit them to Government " 

Shephard, J., says (page 52*) :— 

"If the petitioner's account of the 
reasons for not crediting the money in 
the usual way is put aside, I think there 
is no doubt the conviction is right. If he 
did not intend to pay the money into the 
treasury, he must have intended to ap- 
propriate it to himself, and it cannot make 
any difference that one of his reasons for 
adopting this course, which was clearly 
8 dishonest one, was that he desired to 
avert the displeasure of his superior." 

In that case the petitioner took the 
monies with him instead of putting them 
in his office, and he also admitted that 
he omitted te make any entry as to his 
receipt of the móney at the time when 
that should have been done. There was 
therefore, some overt act beyond mere 
retention of money, which, I think, formed 
the basis of conviction in that case. 
Similarly, in Queen-Empress v. Ganpat 
sac (3), it was held that the accused's 

2) 12 M. 49, 1 Weir 457; . Deo. (N. 

(3) 10 B. 256; 5 Ind. Dea (u.a) 358 dba 

*Pages of 12 M.—{Ed.] 





739 


mere retention of certain money for 
& time in the absence of any evidence 
of dishonesty, did notamount to criminal 
breach of trust within the meaning of 
s. 409 of the Indian Penal Code. So far 
a3 it was held in that case that the accused 
had fulfilled the trust reposed in him by 
Government, the ruling has been the 
subject of some animadversion, for instance, 
by Knox,aJ., Sita Ram v. Emperor (4); 
but so far as it was held that mere reten- 
tion of money, in the 
evidence of dishonesty, does not amount 
to criminal breach of trust, I think it is 
not open to criticism. In the present 
cise, I think, that, accepting what the 
Sessions Judge has found against the 
applicant the question remains whether the 
accused in conniving at the retentien of 
the money so long in his office, is proved 
to have done so with a dishonest intent, 
and that the mere fact of the moneys 
being retained for an excessive time 
in the office isnot of itself sufficient to 
prove such a dishonest intent, If the 
learned Judge had found as a fact on 
the evidence that the clerks used to take 
the money away from theoffice, and used it 
for their own purposes, and that the ap- 
pellant was aware of that, then, undoubt- 
edly, there would be & clear oase for 
convicting him of criminal breach of 
trust. But the learned Judge does not 
go so far as that; and although the evidence 
certainly does give rise to a suspicion 
of that kind, as the learned Judge holds, 
yet it falls short -of the proof that, I 
think, is required to justify a conviction 
of the accused. Undoubtedly, he was 
guilty of gross dereliction of duty in not 
Seeing that the rales wera observed and 
in having the understanding with his 
subordinates that the Sesssons Judge has 
found he had. But, ib seems to me, there 
is a reasonable doubt as to whether his 
intention was dishonest in the sense that 
he, by this connivance, intended to let 
his subordinates have the use of the 
money to the detriment of Government 
during the period that the money was not 
remitted. . è 


. The Magistrate in, his judgment has 
also said that thera is no direct evidence 
of actual breach of trust in the sense 
of the money being actually used, for 


P 55 Ind. Oas. 476; 42 A, 204; 18 A. L. J. 93; 2U. 
P. L. R. (A) 51; 21 Or. L. J. 316. 
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the private purposes of any of the three 
accused. I think that s. 409 of the Indian 
Penal Code cannot properly be construed aa 
involving that any head-of an office, 
who is negligent in seeing that the rules 
about remitting money to the treasury 
are observed, is ipso facto guilty of the 
offence of criminal breach of trust, and 
that something more than that is required 
to bring home the dishonest intention, 


which is one of the essentials for a 
conviction under s, 409 of the Indian 
Penal Code. 


In the present case, for the reasons 
I have given, there is & reasonable doubt 
as to the accused's intention. Therefore, 
I would allow the application and set 
aside the conviction and the sentence 
passed upon the accused, and direct the 
fine, if paid, to be refunded. 

Mirza, J. I agree. 

A. N. A. Rule made absolute, 


—M 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
ORIMINAL REVISION APPLICATION No. 87 
or 1928, 

March 28, 1928, 
Present:—Mr. Rupchand Bilaram, A. J. C. 
and Mr. De Souza, A.J. C. 
MATARO AND OTHERS —APPLIOANT 


Versus 


EMPEROR—Oprosrre Party. 

Evidence Act (I of 1878), 8. 144, illus (a)—Penal 
Oode (Act XLV of 1800), s. 879—Theft—Stolen article 
found in place occupied by sever —Pre- 
sumption of theft, whether arises—Liability of 
occupants, 

Where an earthen jar conte ming atalsa ghee was 
found ina Railway waggonin which five Railway 
porters and a Policeman in charge of the train 
were travelling and the only evidence in the case 
was that the ghee had been stolen from the ting 
of ghee loaded in the same train: 

Held, that the five porters could not be con- 
victed of theft on the basis of the presumption 
arising out of possession of stolen ghee as, under the 
circumstances, possession of the ghee could not be 
imputed to them. fp. 733, col. 2) 

Per De Souza, A J. C.—No doubt, 
stolen ghee immediately after the theft raises the 
presumption of theft against the person in whose 
possession stolen ghee is found. But the law is 
clear that in order to raise the presumption the 
possession of the property must be exclusive as well 
as recent, Possession implies not only the physical 
act of detention but also an intention to possess 
which is known to civil lawyers as the animus 
possidendi, [ibid.] 


ssession of 
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| Per Rupchand, A. J.C.—It is, no doubt, true that 
if all the accused persons were in joint possession 
of the stolen property, n presumption would arise 
that all of them were either thieves or receivers of 
stolen property. But before such presumption could 
be raised, itis incumbent on the Orown to prove 
(a) that each one of the accused had either 
physical or constructive possession of the stolen 
property orany part of it or (b) that one or more of 
the accused had possession of the stolen property 
or any part of it either physical or constructive on 
behalf of themselves and the other co-accused and 
to their knowledge, p 734, col. 1j 

R.v. Thomas Smith (1), R. v. Payne (2) [and R. v. 
Cook (8), referred to! 


Application to revise an order of Mr. 
Percival, Judicial Commissioner, Sind, 
dated the 20th January, 1928. 


Mr. Hassomal M. Gurbuxani, for the Ap- 
plicant. 

Mr. T. G. Elphinston, Public Proseeutor, 
for the Crown. 


JUDGMENT. 


DeSouza, A. J. C.—This is an appli- ` 


cation torevise an order passed by thelearned 
Judicial Commissioner dismissing the 
appeal filed by the four applicants who were 
convicted by the learned Additional City 
Magistrate, Karachi, of an offence under 
8. 379 of the Indian Penal Code and senteno- 
ed to rigorous imprisonment for a period 
of two months, 

The proved facts are that the applicants 
along with two other porters and a con- 
stable were travelling in an I. G. Van 
irain and when the train arrived at the 
Oantonment Station, Karachi, the van was 
Bearched by the Head Constable Sher 
Zaman in the presence of & mashir when 
an earthen jar containing 2/4 seers of 
ghee valued at Rs. 40 was found im the 
van covered over with the bedding and 
clothing said to belong to the applicants 
and other porters. Both the trial Court 
“as well as the Oourt of Appeal has found 
that the ghee was stolen from certain 
tins which were loaded in the train atthe 
Station of Jungshahi it being found that 
8 out of d8 tins were tampered with and the 
ghee measuring exactly 224 see:s removed 
from these tins, 

The only question in the case upon 
which this application was admitted was 
the question whether in the circumstances, 
the possessicn of stolen ghee ın the earthen 
jar could be imputed to the applicants. 

16 is pointed out by the learned Pleader 
for the applicants ‚that the earthen jar 
was found in the van to which all the 


MATARÓ 9, BMPRROR, 


733 
porters as well as Policemen had access, 
that there is nothing to show to whom 
the bedding belonged under which the 
jar is said to have been concealed or 
that the accused were aware of the pre- 
sence of the jar orthat the jar contained 
stolen ghee. 

No doubt possession of stolen ghee 
immediately after the theft raises the 
presumption of theft against the person 
in whose possession stolen ghee is found. 
But the law is clear that in order to 
raise this presumption legitimately, the 
possession of stolen property should be 
exclusive as well as recent. Possession 
implies not only the physical act of deten- 
tion but also an iatention to possess which 
is known to civil lawyers as the animus 
possidendi, In the present case would the 
fact that the earthen jar was found in the 
van covered with the bedding belonging 
io some ofthe applicants, be sufficient to 
impute exclusive possession to the indivi- 
dual accused persons? The learned Pleader 
for the applicants contends that it ia 
possible that the theft of the ghee aud the 
concealment of the jar might well have 
taken place without one or the other of 
the applicants being aware of it. It is 
equally plausible to argue that the theft 
and concealment might have been effected 
by oneor more of the porters or the con- 
stable who had accompanied them without 
the other participating in it, It seems-to 
me impossible to impute possession merely 
because the applicants had knowledge. 

The learned Public Prosecutor while 
admitting that on this.aspect of the case, 
exclusive possession may not perhaps be 
brought home to esch of the applicants, 
yet, it would be impossible to exonerate 
them from abetment. Butit seems to me 
that mere knowledge or Standing while 
an offence of this kind was being com- 
mitted either by the constable or the other 
porters cannot be covered by the definition 
of abetment under the Indian Penal Code, 
It may well have been that there was neither 
conspiracy nor instigation nor intentional 
aid by some act or illegal omission, 

I am, therefore, not satisfied that exclu- 
sive possession which as .the authorities 
show is necessarily toattract the presump- 
tion of theft under s. 114 of the Indian 
Evidence Act can be imputed to the ap- 
plicants ia the present case, 

The result is, that the conviction and 
Sentence under B, 379, Indian Penal Code, 


734 
recorded against them must be set aside 
and this application allowed. 

Their bail-bonds to be cancelled. 

Rupehand, A. J. C.—I concur with 
my learned brother that the convictions 
of the appellants cannot possibly stand. 

It is, no doubt, true that if all the ap- 
pellants were in joint possession of the 
stolen property a presumption would arise 
that all of them were either thieves or 
receivers of stolen property: Cf. Halsbury’s 
Lawsof England, Vol. 9, para. 1359: E. v. 
Thomas Smith (1), R. v. Payne (2) and E. v. 
Cook (3). 

But before such a presumption could be 
raised it was incumbent on the Orown to 
preve (a) that each one of the appellants 
had either physical or constractive posses- 
sion of the stolen property or any part 
of it or (b) that one or more of the ap- 
pellants had possession of the stolen pro- 
perty or any part of it either physical 
or constructive on behalf of themselves 
and the other appellants and to the know- 
ledge of the other appellants. 

Now possession qua the criminal law 
has been defined as under :— 

“A moveable thing is said to be inthe 
possession of a person when he is 80 
situated with respect to it that he has 
the power to deal with it as owner to the 
exclusion of all other persons, and when 
the eircumstances aresuch that he may be 
presumed to intend to do so in case of need:" 
Steph. Or. 210, 211 referred to in Stroud's 
Judicial Dictionary, page 1516. 

Where a person 18 in physical or manual 
possession of any stolen property immedi- 
ately after its theft no diffculty whatso- 
ever arises. In sucha case it goes with- 
out saying that in the absence of. any- 
thing to the contrary he has the physical 


power of dealing withit as his own and, 


therefore, it is open to the Orown to rely 
upon the presumption that he intends to 
deal with 16 as hisown to the exclusion 
of others if need be, But if he is not 
in manual possession of the stolen article 
the case of the Orown is not so “simple, 
There must be evidence to prove that 
the stolen property was found either in 
the manual possession of the wife, clerk 
or servant of the accused (sees. 27 of the 
Code) or that it was found in a place 
and under circumstances EO as to justify 
D (1855) 24 L, J. M. O. 184, z 


2) (1909) 3 Or. Ap. R. 250, 
(3) (1013/98 Or. Ap. B. 91. 


z MATAR v, EMPEROR. 
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the inference that the accused knew of its 
existence at that place and that the same 
was under his effectivecontrol. It is only 
then that a legitimate presumption may 
be raised that the accused retained con- 
structive possession of the property with 
the requisite intention of dealing with it 
as his own. . 

If the Orown wishes to secure a convic- 


„tion against more persons than one on 


the ground that all such persons were in 
joint possession of the stolen property its 
task is still more difficult. It must further 
be proved that the stolen property was 
either in the physical possession of each 
one of the accused or else that it was in 
the possession, physical or constructive, of 
one or more of them on behalf of and to 
the knowledge of the other accused per- 
song and that each one of them intended 
to possess it for their joint use and to 
the exclusion of persons other than them- 
selves, By way of simple illustration of 
the circumstances under which a pre- 
sumption of guilt may or may not be 
raised it has been said that where stolen 
articles are found on the person of an 
accused person or in a loeked-up house 
or room or in a box of which he kept 
the key there would be fair ground for 
calling upon him for his defence, but if 
they are found lying in a house or room in 
which he lived jointly with others equally 
capable with himself of having committed 
the theft or in an open box to which 
others had access, this would, in the 
absence of further evidence, raise no de- 
finite presumption of his guilt. (Best on 
Evidence, para. 212) and more so it would 
Taisg no definite presumption of the guilt 
of each of the other co-occupants or joint 
users of the house room or box either 
individually or collectively as being thieves 
or receivers of stolen property. 

Now inthe present case there was no 
legal evidence to prove that the stolen ghee 
was in the possession of any one of the 
appellants and much less to prove that 
such possession as any of them might be 
presumed to have wason the joint account 
of himself and the other appellants or 
to their knowledge. 

The stolen ghee was found in a Railway 
waggon where eachof the appellants had 
an equal right to travel. No one of them 
could exclude the others from getting 
into or getting out of the waggon of 
bringing anything therein, Jf any person 
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had effective control over the waggon or 
its contents it was the Police Constable 
whose duty it wasto keep a watch over 
the train and he is not before us. . 

At the Railway Stations where goods ha 
to be loaded or unloaded the appellants 
were liable to be sent off to different 
waggons for work and when there was 
no work to be done, they were at liberty 
to loiter about anywhere on the platform. 
Without any further evidence it is diffi- 
cult to raises presumption that all or any 
one ofthem knew that the stolen ghee was 
brought into the waggon, and even if 
they knew of it, that the moment it was 
brought into the waggon all of them came 
to possess it jointly or that they intended 
to deal with it jointly for their benefit so 
as to raise the further presumption that 
they were either thieves or receivers of 
the stolen ghee. 

With all respect I am constrained to 
hold that si lot of suspicion might 
exist against all the appellants this was 
not a case in which they 
been put upon their defence. 

For these reasons I agree that the con- 
victions and sentences against all the aceus- 
ed should be quashed. 

P. B, A. 


Should have 


Convictions quashed. 





CALCUTTA HIGH COURT. 
ORIMINAL APPBAL No. 164 or 1927, 
November 8, 1927. 
Present :—Sir George Olaus Rankin, Kr., 
Ohief Justice, and Mr. Justice Ohotzner. 
SERAJUL ISLAM AND OTHERS—ÀOCOUSBD— 
- ÁrPRLLANTS 


versus 
EMPEROR —Opposime Party, 

Oriminal Procedure Code (Act V of 1898), ss. £74, 
$26—Murder trial—Summoning 12 Jurors alone— 
Legality of trial—Duty of Judge to summon not less 
than double the required number of Jurors, 

Under s. 326, Orimingl Procedure Code, the number 
of persons summoned to aot as Jurors should not be 
Jess than double the number required for the trial. 

Where a Sessions Judge summoned 12 Jurors for 
the trial of an offence punishable with death, eight 
persons appeared in accordance with the summons, 
and seven were chosen from amongst them to act as 
the Jury: 

Held, that the tribunal was not properly constituted 
in view of the provisions of ss. 274 and 326 of the 
Oriminal Procedure Oode and that the proceedings 
were illegal, 
yi 


135 
Oriminalappealagainsb an orderof the Ad- 
ditional Sessions Judge, Comilla, dated the 


94th January, 1997. 
Mr. A. K. Fazlul Huq (with him Babu 


EMPEROR, 


Debendra Narain Bhattacharya), for the 
Appellants. 
Mr. Khundkar, Deputy Ləgal Remem- 


brancer, for the Crown. 
JUDGMENT. 

Rankin, C. J.—In this case it appears 
that the eight appellants and another per- 
son were put upon their trial before the 
Sessions Judge and a Jury on charge under 
8.302 of the Indian Penal Code and also 
upon charges under ss. 147 and 148. 

What was done with reference to the Jury 
was this that only 12 persons were sum- 
moned to attend the Oourt as Jurors. Of 
these eight appeared on the day of the trial 
and, from the eight who appeared, seven 
persons were chosen to act as the Jury. In 
these circumstances, Mr. Fazlul Huq, for 
the appellants, calls our attention to sa. 274 
and 326 ofthe Criminal Procedure Oode, and 
hecontends that the tribunal was illegal- 
ly constituted and that all the proceedings 
should be set aside. 

Now, itis quite clear that under s. 274 
where any accused person is charged with 
an offenoe punishable with death, the Jury 
should consist of not less than seven per- 
sons and, if practicable, of nine persons, 
By 8. 326 it is provided that the Sessiona 
Judge should send 8 letter to the District 
Magistrate requesting him to summon a 
nunbsr of persons—the number to ba 
summoned not being less than double 
the number required for any such 
trial Tos exact effect of that section 
I will not now attempt to define, but it, at 
least, sets & minimum standard for the 
number tobe summoned and s. 327 also 
(whereit is applied) can and should be ap- 
plied so as to comply with this. In the 
present case only twelve Jurors were sum- 
moned ; andonlyeightpersons appeared out 
of the twelve, Inthese circumstances, the 
concluding words of s. 274 could take no 
operation whatsoever. Now, 80 far as can be 
geen, it was quite practicable to have this 
ca3e tried by a Jury of nine; but the manner 
in which the Jury was empabelled and the 
insufficiency of the number of Jurors sum- 
moned defeated the intention of the seca 


tion. 

Mr. Fazlul Huq, in addition to this, has 
referred to the judgment of my learned 
brother, Mr, Justice O, O, Ghose, in the casg 
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of Rosonali v. Emperor (1). This judg- 
ment gives rise to several additional ques- 
tions to which it is open to Mr. Huq to 
refer. With regard to these questions, I 
do not propose to sey anything now, be- 
cause, in my judgment, it is unnecessary to 
delay this case so as to deal with them. I 
am of opinion that, contrary to the inten- 
tion of the Code and tothe standard set by 
the Legislature, an unreasonably small 
number of Jurors was summoned with the 
result that it wasnotpossible to have a Jury 
of nine and that the proceedings ought not 
to be allowed to stand. The position is 
that the tribunal was illegally constituted 
and, in my judgment,in a case of this 
character it is necessary that the whole pro- 
ceedings should beset aside and the case 
remitted for re-trial. 

As regards bail, we will put the appellants 
back to the position in which they were at 
the time when the original trial commenced 
so that they may give security to the satisfac- 
tion of the District Magistrate in the same 
amounts. 

Chotzner, J.—1 agree. 

A, N. A. Appeal allowed ; 

Case remanded. 


AS 104 Ind. Ons. 905; 31 O. W. N. 1102; 46 O, L.J 
160; 38 Or. L. J, 889; A. L R. 1927 Oal. 787. 
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MADRAS HIGH COURT. 
ORIMINAL ÀPPRAL No. 188 oF 1928. 
April 26, 1928. . 
Present:—Mr. Justice Ramesam and Mr, 
Justice Jackson. 
Taz PUBLIO PROSEOUTOR— 
APPELLANT 
versus 
VALLAL UDAYAN-—AcoOU8Bb. 
Madras Local Boards Act (XIV of 1920), s. 198, 
Sch. VII, cl. (j—“Brick-kiln"—Pues of bricks 
heaped wp for burning, whether kiln—License, whe- 
ther necessary. s 4 
Piles of bricks simply heaped together in open 
space for burning withdut an outer structure, do 
not constitute a 
required from Local Board Authorities for burning 
bricks in such piles under e. 193 read with cl. (7), of 
Sch. VII of the Madras Local Boards Act. ° 
Supe ndent and Remembrancer of Legal Affairs 
Bengal v. Troilokhya Nath Ohatterjee (1), followed, 


PUBLIO PROSBOUTOR v. VALLAI UDAYAN. 


"brick kiln” and no license is, 
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Criminal appeal against the acquittal of 
the aforesaid accused by the Stationary 
Sub-Magistrate, Madurantakam, in O, 0. 
No. 480 of 1927 on his file. , 

FAOTS.—The accused was charged with 
an offence under s. 193 of the Madras Local 
Boards Actforhaving burnt bricks in “kilns” 
without the license of the Union Authori- 
ties under Sch. VII, cl. (j). The accused 
did not burn the bricks in any permanent 
structure, Piles of bricks were arranged 
for burning in open space and were burnt, 
After the burat bricks were removed, nothing . 
but charcoal was left without any structure, 
The Sub-Magistrate held that “kiln” con- 
veyed the idea of an outer structure 
within which bricks were burnt and that 
the word “clamp” was more applicable to 
ordinary burning of bricks without per- 
manent structure which was merely & 
“Qhoolai” and not “Klin”. 

Accordiugly the accused was acquitted, 
An appeal was preferred by the Public 
Prosecutor against the said acquittal. 

Mr. T. Sundara Rao Naidu, for the 
Accused. 


JUDGMENT. 

Ramesam,dJ.—We agree with the 
view taken by the learned Magistrate which 
is supported by the decision in Superin- 
tendent and Remembraneer of Legal Affairs, 
Bengal v. Troilokhya Nath Chatterjee (1). 
The noteinthe Oentury Dictionary that 
“brick kilns” are to be distinguished from 
brick-clamps makes the matter absolutely 
clear, The appeal is dismissed 

Jackson, J.—I agree. The Oxford 
Dictionary is to the same effect. 

V. N. V. Appeal dismissed. 


(1) 72 Ind. Cas. 358; 49 C. 1014; 26 O. W. N. 9326; 
At R. 1992 Oal. 194; 36 O. L.J, 188; 24 Or. L. J. 
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MADRAS HIGH COURT. 
Ui1vIL Ravision Putitrons Nos. 1106 or 1926 
AND 619 oF 1927. : 
December 8, 1927. 
Present:—Mr. Justice Devadoss. 
: MANIKYAM AND OTHERS—DREFENDANTS 
—PsRTiTIONBBB `` 


versus 
SREERAMULU AND ANOTHBR— 
PLAINTIFFS— RESPONDENTS 
Civil Procedure Code (Act V of 1908), 8 115, O. VI, 
r. l7—Amendment of plaintto bring case within 
pecuniary jurisdiction of Court—Jurisdiction to 
allow amendment—Revision—Interference. 


After the trial of a case was over and after. 


arguments were heard the defendants for the first 
time raisad the question of jurisdiction on the 
ground that the suit was one fora declaration and 
the value of the declaration was considerably over 
the pecuniary jurisdiction of the Oourt. The de- 
fendaats were allowed permission to amend the 
written statement accordingly. The plaintiff filed 
& petition asking for an amendment of the plaint 
by tne deletion of the prayer for declaration and 
the -Uourt granted the prayer of the plaintiff 


o: 

Held, in revision, (1) thab when the relief claimed 
_ was beyond its pecuaiary jurisdiction, the Oours 
had no power to deal with it in any manner but 
hai only to retura the plaint for presentation to 
the proper Court and then to receive back the plaint 
without the relief by reason of the insertion of which 
ita pus jurisdiction was exceeded; 

(2) that inasmuch as the plaintiff did not raise 
the question of jurisdiction till after a v late 
stage, the plaintiff should not be allowed to be 
prejudiced and the h Oourt would decline to 
interfere with the order though it was tainted by 


an irregularity. - 


Civil Revision Petition from the orders in 
I. A. No. L013 of 1926 and 953 of 1926, dated 
the lOth September, 1926 and 28th August, 
192.2, respectively on the file of the District 
Munsif, Nuzvid. 

Mr. Ch, Raghava Rao, for the Pefitioners. 

Mr, P. Satyanarayana Rao, for the Re- 
8pondents, 


JUDGMENT.—This isan application 
to revise tne order of the District Munsif of 
Bezwada allowing an amendment of the 
plainc at the request of tne plaintiffs, Mr. 
Oa. Ragoava Rav forthe defendants con- 
teads toat the District Munsif had no 
jurisdiction to amend the plaint inasmuch 
a8 the relef claimed was beyond his 
pecuniary jurisdiction, Toe suit was filed 
in LY¥24 and tne defendants chose to raise 
the question of jurisdiction after the trial 
ofthe case was over and after arguments 
were heard, They applied by a petition 
for theamendmeat of the written statement 
pnd the District Munsif allowed the amend. 


47 ; 
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ment on [28th August, 1920. In the 
written statement the defendants raised 
the question of jurisdiction on the ground 
that the suit was onefora declaration and 
the value of the declaration was consider- 
ably over the pecuniary jurisdiction ofthe 
District Mungif's Court and, therefore, the 
District Munsif ought not to have entertain- 
ed thesuit, Anticipating on the part of 
the defendants this objection the plaintiffs 
filed a petition on 24th August, 1926, asking 
for an amendment of the plaint by the dele- 
tion of the prayer for declaration. The 
District Munsif granted the prayer of the 
plaintiffs also. 

The question is whether the District 
Munsif was right in allowing the amend- 
ment of the plaint as prayed for. Evidently 
the amendment was allowed on the ground 
that the value ofthe relief claimed might 
be beyond the pecuniary jurisdiction of the 
District Munsit's Oourt and that was the 
reason why the plaintifis prayed for the 
amendment, The questionis whether this 
Court should interfere with the order of the 
District Munsif. When the relief claimed 
was beyond his pecuniary jurisdiction he 
had no power to deal with it in any manner, 
but he had only to return the plaint for 
presentation to the proper Court. Butif the 
plaintiffs are prepared to give up any of 
the reliefs the question is, cannot the 
Oourt allow the striking out of any of the 
reliefs claimed so as to bring the suit within 
its jurisdiction? What happened in this 
case was that when the defendants were 
allowed to amend the written statement by 
inserting a plea ot jurisdiction the plaintifia 
were also allowed to amend the plait by 
omitiing the prayer for declaration, The 
proper course would have been, if the 
District Munsif thought that the plaint as 
presentsd was beyund his pecuniary juris- 
diction to have returned it for the neces- 
sary amendment and then to receive back 
tne plant without the relief by reason of 
the insertion of which his pecuniary juris- 
diction was exceeded. ln this case that 
was not done, The contention that that is the 
proper course is np doubt well-tounaed. 

Mr, Oh, Raghava Rao relies on Ambalam 
8. Vatyapurt Chetti v. Ramachandra Thevar 
(1) ana Kannusami Pillar v. Jagathambal 
(2. But ın this case I am not prepared to 


(0 89 Ind. Oas, 930; A. I. R., 192 6 Mad, 1143; 21 L, 


e (2) 46 Ind. Cas, 205; 41 M, 701; (1018) M, W. N, 407) 
PAM La T, 4638 Le W 145 SÉ M Jadah i. 
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interfere with the order of the lower Court 
for the gimple reason that the defendants 
did not raise the question of jurisdiction at 
an earlier stage. If they had raised that 
question at an earlier stage, the Dis- 
trict Munsif would have returned the 
plaint to the plaintiffs and the plaintiffs 
would not have been  prejudiced by 
the three years’ delay during twhich 
thesuit was pending without any objections 
onthe part of the defendants. Mr. Oh. 
Raghava Rao argues that the objection to 
jurisdiction is not a new one as the office 
of the District Munsif took exception to 
the amount of Court-fee paid on the ground 
that the relief claimed was one coming 
under a. 7, cl. (4) (c), of the Court Fees Act 
and wanted the proper Oourt-fee to [be 
paid. The plaintiffs seem to have satisfied 
the office and no objections were afterwards 
raised on the ground that proper Court-fee 
had not been paid. It cannot be said that 
the defendants were unaware of these 
things and that they came to know of it 
only after the trial was over and after 
arguments were heard. I think their 
objections should not be allowed to pre- 
judice the plaintifis and I, therefore, decline 
to interfere with the order of the District 
Munsif though the orderis tainted by an 
irregularity. The petition is, therefore, 
dismissed, but in the circumstances of the 
case without costs. 
` Civil Revision Petition No, 619 of 1927: 
No question of jurisdiction in this case. 
Dismissed, No costs. 
Y. NY. Petition dismissed. 
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ALLAHABAD HIGH COURT. 
Sroonp Orvin APPEAL No. 668 oF 1926. 
July 16, 1928. 

Present: —Mr. Justice Dalal. 

Mirza EWAZ ALI BEG—PLAINTIFF— 

APPELLANT : 
Tersus, 
f= Babu GENDAN LAL AND ANOTERR 
—DEFANDANTS— RESPONDENTS. 

Mortgage—Suit prior mortgayee—Puisne mort- 
gagee not imp —Purchase at auction by prior 
mortgagee—Subsequent suit by putsne mortgagee 
impleading prior mortgagee—Amount payable by 
guine mortgagee—Civil Procedure Code (Acs V of 
1908), 0. XXXIV, r. 6. : 


: The amount payable by a puisne mortgagee to 
podeem a prier mortgagee who, in a suit on his 
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own mortgage without impleading the puiane mort- 

gee, has himself purchased the property, is the 
Eod amount due on the prior mortgage up to the 
date of possession and not only the amount ofthe 
final decree in the suit ofthe prior morigagee with 
interest up to date of possession. 

Phulmani Chandhratn v. Nageshar Prasad (3) and 
Bohra Phul Chand v. Roshan Lal (4), followed. - 

Het Ram v. Shadi Ram (1) and Matru Mal v. Durga 
Kunwar (2), distinguished. 


Second appeal trom a decree of the 
Additional Subordinate Judge, F'arrukha- 
bad, dated the 13th of January, 1926. 

Mr. M. A. Aziz, forthe Appellant. 

Messrs, H. P, Sen and R. C. Ghatak, for the 
Respondents. 

J UDGMENT.—The question at issue 
is how much money a subsequent mort- 
gageo, Ewaz Ali Beg, plaintiff, should pay 
to a prior mortgagee, Gendan Lal, successor- 
in-interest of Dwarka Prasad. The suit for 
sale was brought by Ewaz Ali Beg, and 
Gendan Lal was madea party (defendant) 
as prior mortgagee, The circumstances ot 
the prior mortgage have to be narrated:— 
The prior mortgage was made in favour of 
Dwarka Prasad on 23rd August, 1909, and 
he obtained a preliminary decree for sale on 
3rd March, 1216, and a final decree on 13th 
January, 1917, The plaintiff was no party 
to these proceedings. In process subsequent 
to the final decree Gendan Lal himself 
purchased the property on lst October, 
1917, and obtained possession on 3let Jan- 
uary, 1918. The lower Appellate Oourt has 
allowed Gendan Lal an amount made up of 
the principal amount of his bond with 
simple interest at six per cent. perannum 
from the date of the bond to 31st January, 
1918, the date of his taking possession of 
the property. What is alleged on behalf 
of the plaintiff is that he should be made 
liable to pay only the amount of the final 
decree of 13th January, 1917, because that 
decree cancelled the mortgage and sub- 
stituted in its place the rigni to Bell. This 
argument is based on cases occurring 
prior tothe passing of*the present Oode 
of Civil Procedure which contains in QO, 
XXXIV, rules relating to mortgage suits. 
Prior to that enactment in lyvs the law 
was contained in ss. 88 and 89 of the 
Transfer of Property Act. Their Lordships 
of the Privy Oouncil relying on the word- 
ing of s.8U that on the passing of an 
order absolute for sale the detendant’s 
rights to redeem and the security shall 
both be extinguished, held that a decree 
made under s. 89 of the Transfer of Pros 
porty Act of 1884 for the sale of mortgaged 
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property had the effect of substituting 
the right of salethereby conferred upon 
the mortgagee for his rights under the 
mortgage andthe mortgage rights were 
extinguished [Het Ram v. Shadi Ram (1)). 
This Qourt had held the same opinion, and 
the appeal from the decision of this Court 
was dismissed, This rule was followed in 
the case of Matru Mal v. Durga Kunwar (2) 
in which case also & decree of this Court 
was upheld. Subsequent, however, to the 
Civil Procedure Code rules relating to 
mortgage suits, the view of this Court on 
the subject has been changed, In Phulmani 
Chaudhrain v. Nageshar Prasad (3) a 
Bench of two Judges held that a sub- 
sequent mortgagee is not entitled to 
redeem the prior mortgage by simply 
paying the price for whicn the mortgaged 
property mayhave been purchased at an 
auction-sale held in execution of a 
decree obtained by & prior mortgagee, but 
such subsequent mortgagee must, if he 
wishes to redeem, pay to the prior mort- 
gagee the full amount due on the prior 
mortgage[ Phulmani Chaudhrainv.Nageshar 
Prasad (3)] This rule was followed in a 
later Bench case, Bohra Phul Chand v. 
Roshan Lal (4). ‘The words of s, 89 of the 
Transfer of Property Act on which the 
decision of their Lordships of the Privy 
Councilin Het Ram's case (1) was based 
have not been re-enacted in O. XXXIV, 
r. 5. Lam, therefore, of opinion that the 
lower Appellate Court was correct in 
caloulating the interest up to 3let January, 
1918, and not directing that the amount 
payable by the plaintiff should be equal 
to the amount of the final decree of , 13th 
January, 1917. 
I dismiss this appeal with costs. 
Appeal dismissed. 

451 A. 130; 5 P.L, W.88; 16 A. 
L. J. 607; 35 M. L. J. 1; 24 M. L T. 92; 28 O. L. J. 188; 
(1918) M. W. N. 518; 20 Bom. L. R., 798; 22 O. W. 
N. 1033; 40 A. 407; 9 L. W, 550; 12 Bur. L.T. 73 
i us Ind. Oas. 969; 18 A. L, J. 398; (1920) M. W. 
N. 338; 38 M. L. J. 419; 1l L. W. 528; 2 U. P. L. 
R. (P. O.) 75; 22 Bom. L. R. 553; 32 O. L. J. 121; 42 
A. 304; 47 L A. 71; 37 M. L, T. 319; 25 O. W. N. 387 


P. O.). 
(3) V Ind. Oas. 670; 33 A. 370; 8 A. L. J. 155. 
(4) 86 Ind. Oas, 703; 14 A. L. J, 337, 


M, A. A, 
(1) 45 I. A. 798; 
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LAHORE HIGH GOURT. 
MisoBLLANBOUS Wiest OIVIL APPBAL 
No. 2855 or 1927. 

May 7, 1928. 

Present: —Mr. Justice Jai Lal. 
BEHARI LAL—JUuDGMENT-DRBTOR 
—APPELLANT 


versus 
Tas PUNJAB NATIONAL BANK, 
Limirap, LAHORE—Daoann- 
un aL UEUHE B ga ank 
eceiver—Appointment of receiver b 
Court- Attachment of oe oe es ey 
sanction for attachment, 

Where an Appellate Court appoints a Receiver 
in an appeal from an order appointing’a Receiver, the 
proper Court for granting sanction for attachment 
of property inthe Receiver's possession is the Court 
from whose order the appeal was preferred and not the 
Appellate Oourt. 

Fraser v. Krishnaswami Iyer (1), distinguished, 

Miscellaneous first appeal from an order 
of the Senior Subordinate Judge, Lahore 
dated the 21at July, 1927, i 
; a Mehr Chand Mahajan, for the Appel- 

ant, 

Mr, Hargopal, for the Respondent. 

JUDGMENT.—This is an appeal 
against an orderdated 21st July, 1927, passed’ 
by the Subordinate Judge, Firat Olass 
Lahore, grantingsanction for the attachment 
of the appellant's house which is in posses- 
sion of a Receiver who is working under the 
supervision of the Subordinate Judge. 

It appears that originally Rai Sanib Kaka 
Ram was appointed a Receiver by the 
Senior Subordinate Judge and an appeal 
was preferred to this Uourt against his 
appointment and he wasremoved and Mr. 
Newal Kishore was appointed as a Receiver 
in his place. The order appointing Mr. 
Newal Kishore clearly provided that he was 
to act under the directions of the Nenior 
Subordinate Judge. It appears that after 
Mr. Newal Kishore had been acting for 
some time as a Reseiver objections were 
raised to his continuing as suchand an 
application was made to this Oourt to 
remove him, He was removed and as the 
parties could not agree to the appointment 
of any other person, this Qourt appointed 
Rai Sahib Kaka Ram,-who is now acting as & 
Receiver under the directions of the Senior 
Subordinate Judge. . i 

The respondènt is a holder ofa decree 
for payment of money against the appellant 
whose property is in charge of the Receiver, 
This property was attached in execation of 
the decree but anobjection was raised by 
the appellant that it could not he sq attached 
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without the sanction of the Court in whose 
custody it is through the Receiver. The 
Senior Subordinate Judge gave effect to 
this objection but by the same order granted 
sanction to attach some of the property and, 
consequently, this appeal has been preferred 
by the judgment-debtor. 

I may dispose of at once the contention 
of the appellant that, even if it be held that 
the Senior Subordinate Judge is the Judge 
in whose custody the property sought to be 
attached is, still he should have granted 
sanction to attach in separate proceedings 
taken in the case in which the Receiver has 
been appointed. Iam unable to see any 
force in this contention. The Senior Sub- 
ordinate Judge was fully conscious of the 
fact when he granted the sanction that he 
had to grantit in his capacity as a Judge 
under whose supervision and direction the 
Receiver is working. He was under no 
misapprehension on this point and he did 
not pass the order as a Judge who was 
executing the decree. 

With regard to the second objection, 
which is the main objection in this appeal, 
I hold that that also is without any force. 
The contention of the appellant is that the 
Receiver Rai Sahib Kaka Ram having been 
appointed by this Court, the sanction should 
have applied for and granted here. Now it 
is to be observed that the manner in which 
the case came up to this Court was not that 
any dispute between the parties was 
pending here in proceedings relating to 
which the Receiver was appointed but it 
came up on appeal from the order of the 
Senior Subordinate Judge appointing the 
Receiver. It was, therefore, in exercise of 
the appellate jurisdiction against the order 
appointing the Receiver that this Court 
appointed Rai Sahib Kaka Ram. This Court 
did not assume any supervision over the 
conduct of the Receiver nor did it take the 
custody of the property in dispute; on the 
other hand its order that the Receiver was 
to act under the directions of the Senior 
Subordinate Judge isa clear indication of 
the fact that beyond modifying or reversing 
the order of the Senior Subordinate Judge 
this Oourt did not assume any direct 
control over the property or the Receiver, 
This is further apparent from the fact that 
later when the Receiver was obstructed by 
one of the parties and an application was 
made to this Court by him to tak% proceed- 
ings for ileal A of Court against the 
pending party the learned Obhief Justice 
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declined to pass any such order and 
expressly directed the Receiver to seek his 
remedy in the Court of the Senior Subordi- 
nate Judge. 

Reliance was placed on behalf of the 
appellant on Fraser v. Krishnaswami Iyer, 
(1). That case, however, related to the 
appointment of a Receiver by the High 
Court in proceedings pending before it in 
exercise of its original jurisdiction, and, 
therefore, it was held that in such a case 
the sanction of the High Court to attach- 
ment of the property in the custody of the 
Receiver was necessary. In the present 
case the Receiver was appointed, ag I have 
already stated above, in proceedings pend- 
ing in the Court of the Senior Subordinate 
Judge and on an appeal to this Court 
against an order passed in such proceed- 
ings. I hold, therefore, that the Senior 
Subordinate Judge wasthe proper Judge 
to sanction the attachment of the property, 
and dismiss this appeal with costs. 

R. L. Appeal dismissed, 

71 Ind, Oas. 293; 47 M, 47; 43 M L.J. 211; 18 L, 


wan 31 M. L. T, 290; (1922) M. W. N. 745; A. I.R, 
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MADRAS HIGH COURT. 
Orvin Revision PmriTION No. 321 or 1927. 
March 26, 1928, 

Present :—Mr. Justice Devadoss. 
TALLAMRAJU VENKATASUBBA RAO 
—PLAINTIFF— PETITIONER 


versus 
PRESIDENT, TALUK BOARD, 
REPALLI AND aNOTHBe—DEFENDANTS— 


Rust ONVENTS. 

Madras Local Boards Act (XIV of 1920), as. 21 (2) 
225—Power of President to instruct Vax to defen 
suit for Board without previous sanction of Board— 
Part-perjormance, doctrine of—Local Board getting 
benent of Vakr's legal ashstance—Denial of lability 
on ground of non-authoriation, perm lity of— 
S. 220, applicability of—Sutt against Board Jor debt 
due—Limutation, whether siz months or three years. 

Under s. 21 (2) of the Madras Local Boards Act the 
President of a Board has power to instruct a Vakil to 
defend a suit against the Board without obtainihg 
the previous sanction of the Board. 

Where the President of a Board bona fide acts on 
behalf of the Board and engages a Vakilto defend 
a swt against the Board ana the Board gets the 
beneht of such an act, itis not open to the Board 
afterwards to deny lability which arises from the 
benetit which it gets, 

Section 220 of the Act applies to cases of alleged 
neglect or default of some officer in the execution of 
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an aot authorised by law, Where the Board is sued 
for a debt due by ft, the ordinary law of limitation, 
na Se three gon ADD and not six months as 
provided by a. 225 of Act. 

Petition, under s 25 of Act IX of 1887, 
praying the High Court torevise a decree, 

ated the 21st September, 1926, of the 
Court of the District Munsif, Tenali, in 
B. O. B. No. 79 of 1926. 

Mr, P. Satyanarayana Rao, for the Peti- 
tioner, : 


Mr. K. Bhimasankaram for Mr. B.Satya- 
narayana, forthe Taluk Board. 

Mr. V. Pattabhirama Sastri, for the for- 
mer President. 


JUDGMENT.—This is an application 
to revise the decree of the District Munsif, 
Tenali, dismissing the plaintiff's suit. The 
plaintiff is a Vakilin Tenali. He appear- 
ed to defend two suits filed against the 
Taluk Board, Repalli, under instructions 
from the then President of the Taluk Board. 
After the termination of the suits, he sent 

-in his bill for payment, The present Pre- 

sident is not the person who instructed 
him toappear and the Board now objects 
to pay the bill. The District Munsif dis- 
missed the plaintiff's suit on the ground 
that there was no provision in the Local 
Boards Act empowering the President to 
engage a Vakil to work in suits by and 
against the Taluk Board without the sanc- 
tion or approval of the Board. The ques- 
tion is whether the President of a Taluk 
Board has power to instruct Vakil to defend 
a suit without obtaining the previous 
sanction of the Board. Section 21 of the 
Local Boards Act is the section which 
empowers the President to exercise execu- 
tive power and ol. (2) which restricts the 
power is as follows:— 

“Tt shall not be lawful for the President 
to exercise any power which by this Act 
it is expressly declared shall be exercised 
by the Local Board.” No provision of the 
Local Boards Act was ‘brought to my notice 
which in any way restricts the power of 
the President of the Board to engage a 
Vakil to conduct cases brought against 
the Board. If the Board is to sue as 
plaintiff, it may be necessary for the Pre- 
sident to obtain the sanction of the Board 
for instituting a civil suit, But where 
suits are broughtagainst the Board and 
where itis necessary to defend a suit in 
time, itcannot be said that the President 
has no power to instruct Vakils for the 
purpose of appearing in Oourt lest the 
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Court should decree ex parte against thd 
Beard. So longas there is no restriction 
on his power to defend suits I do not 
think it can be said that it is not within 
the ordinary powers of the President to 
engage Vakils to defend suits brought 
against the Board. 

. The next question is whether the Board 
is bound to pay & Vakil who has worked 
for the Board when there is no express 
sanction of the Board to engage a Vakil. I 
think this question has to be decided on the 
principle of part-performance, Where the 
Board hss had the benefit of the service 
of the Vakiland asinthis case where out- 
fees have been paid on behalfof the Board 
by the Vakil, itis not open to the Board 
to say that it is not liable to pay the 
amount the benefit of which it had in tho 
way of defending the suit and in the way of 
out fees which were paid by the Vakil dur- 
ing the conduct of the suits. I think it is 
highly inequitable that a public body like 
the Board should engage a Vakil through 
its President and when the Vakil sends in 
his bill after the termination of the suita 
should turn round and say that the Presi- 
dent has no power to en a Vakil 
without the permission of the Board to 
defend a case brought against it. I 
think it is not merely inequitable but 
highly dishonest to take up such an attitude 
especially in a case where there is nothing 


‘shown against the Vakil's bona fide belief 


in the power of the President to engage 
him to conduct cases and to allow him to 
pay out-fees out of his pocket. 

It is urged on behalf of the respondent 
(Board) that inasmuch as there was no ree 
solution of the Board authorising the Pre- 
sident to edgage the Vakil, the Board 
is not liable. here the President bona 

acts on behalf of the Board and where 
the Board gets the benefit of such an act, 
I think it is not open to the Board to 
deny liability which arises from the benefit 
which it gets. 

A contention is raised on behalf of the 
respondent that no notice was given aa 
required by the Act? This point is one 
of fact and it was not raised in the lower 
Court and it is mot, therefore, open to the 
respondent to raise it here. 

Another point raised on behalf of the 
respondent is that the suit was not brought 
within six months as provided by s. 225 of 
the ‘Act and, therefore, the suit is barred 
by limitation. Section 225 does Aot apply 
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io Gases of this kind, It applies to cases 
of alleged neglect or default of some 
officer in the execution of an act authoris- 
ed by law. Where the Board is sued for 
a debt due by it, the ordinary Law of 
Limitation, namely, three years applies and 
not six months as provided by s. 225 of the 
Act. I hold that the suit is within time 
and the plaintiff is entitled toa decree. 

I, therefore, set aside the decree of the 
lower Court and direct that adecree for 
the sum sued for and costs be passed in 
plaintiff's favour together with the costs of 
this application. 

The 2nd defendant being the old Pre- 
sident is not liable and the petition so 
som he i8 concerned, is dismissed without 
costs, 


V. N, V, Petition allowed. 


ALLAHABAD HIGH COURT. 
Srconp OIVIL APPBAL No. 810 or 1926. 
July 30, 1928. 

Present:—Mr. Justice Bennet. 

RAM KISHORE SINGH AND OTHERS 
— PLAINTIFF8— APPELLANTS 
versus 
RAGHUBIR AND oTHERS—DREPENDANTS— 
RESPONDENTS. 

Agra Tenancy Act (II of 1901), ss. 18, 47—Eject- 
ment under 8. 58 (a) or (b)—Re-admission at enhanced 
rate within one year—Registration of new agreement, 
whether necessary for enhancement. 

Tf a tenant is ejected under s. 58 (a) or (b) of the 
Agra Tenancy Act and is within one year re-admitted 
to the tenancy at an enhanced rate of rent, his ten- 
ancy cannot, except for purposes of uirin 
occupancy rights under s. ll of the Act be deeme 
to be continuous. The agreement to continue at an 
enhanced rate isafresh agreement, and does not 
require a registered instrument to legalize the 
enhanced rate. 

Sobha Ram v. Chandar Kunwar (1), followed. 

Second appeal from a decree of the 
District Judge, Allahabad, dated the 27th 
of January, 1926. . ' 

Mr. Harikggs Sahai, for the Appellants. 

Mr. Shiyaggrasad Sinha, for the Respond- 
ents. “eek HIA 

JUDGMENT.—This is an appeal by 
the plaintiffs against aedecree of the lower 
Appellate Court to the effect that the rent 
due to the plaintiffs" from the defendants 
is at the rate of Rs. 34-10-4 per annum 
and not at Rs, 54 as found by the Assist- 
ant Collector. The facets which are proved 

: are as follows:— 


In Fasli 1318 the plaintifs obtained a 
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deoree of ejectment against Angnu, father of 
Raghubir, respondent No. 1. The lower 
Appellate Court has found that after this 
ejectment the plaintiffs came to terme 
with Raghubir and treated him as a ten- 
ant, The entry in the khatauni for the rent 
of the holding was changed after the 
ejectment from Rs. 34-10-4 to Ra. 54 per 
annum. It is also found that for the 
year Fasli 1319 the defendant paid rent at 
this rate and a receipt, paper No. 31-A, of 
the fle 10081-47 of 1923, was produced. 
The Court of first instance found that the 
plaintiff and Raghubir had agreed that rent 
should be fixed at Re. 54 per annum after 
ejectment. Thelower Appellate Court con- 
sidered that a registered agreement was 
necessary to change the rate of rent. | TA 
person against whom a decree for eject- 
ment is obtained but who continues never- 
theless with the zemindar's permission to 
cultivate the land as a tenant cannot be 
considered to have originated a new 
tenancy as from the date of the ejectment 
decree or even as from the date of formal 
giving over of possession, and hence the 
enhancement of the rent of such a person 
has to be by aregistered agreement. Mere 
payment in one harvest of rent demanded 
at an illegal rate does not legalise guch 
rent". The learned District Judge has 
not referred to any section of Act II of 
1901 for the propositions which he lays 
down, 

Apparently, however, he means to refer 
to “continuous holding" in s. 13 (b) This 
provides that if a tenant is ejected under 
sub-s, A or B of s. 58 of that Act and 
within a year from the date of such 
ejectment he has been re admitted by his 
land-holder to the tenancy of the 
land from which he has been so ejected, 
he shall be deemed for the purpose of 
s. 11 to haveheld continuously. Section ll 
deals solely with the acquiring of occu- 
pancy rights by holding the same land 
continuously for aperiod of 12 years. It 
is nowhere provided in the Act that when 
a tenant is re-admitted by his land-holder 
after ejectment the rate of rent is to be 
the same. If this had been the intention 
of the Aot it would have been natural 
for the Legislature to state so plainly in 
the Act. No ruling of this Oourt was 
produced on the subject. 

For the appellants reliance was placed 
on Sobha Ram v. Chandar Kunwar (1), 


(1) Sel, Deo. No, 3 of 1907, 
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In that case there was a similar efectment 
and re-admission toa holding. It was held 
by the Board “The tenancy of appellants 
no doubt terminated with the ejectment, 
and apart from s.13 there was a break 
between the former and the latter ten- 
ancies. Section 13 provides that the ten- 
ancy shall be deemed to be continuous, 
but it does so “for purposes of s. 11" 
only. For calculation of the period of 
12 years there was a continuous tenancy. 
For all other purposes there was a termi- 
nated tenancy and a fresh tenancy, I do 
not think that the fixing of the rent for 
the new tenancy can be considered to 
be an enhancement of a previously existing 
rent”. 

It was argued that this decision of the 
Board of Revenue was not binding on 
this Court. ButI consider that there are 
general considerations of law on account 
of which I should follow this decision 
of the Board of Revenue. These consider- 
ations are briefly as follows:— 

In general itis open to a landlord and 
an ejected tenant to make whatever 
new agreement in regard to a tenancy 
they please. Thisis natural under ordi- 
nary freedom of contract. The only legal 
restriction placed in the way ofsuch a 
contract by the parties in this appeal is 
the restriction contained in s. 13 of Act 
TI of 1901. That restriction merely lays 
down that for the purpose of s. 11 the 
holding shall be deemed to be continuous, 
There is no restriction whatever in s. 13 
or any other part of the Act as to the 
rate of rent which may be agreed upon 
between the parties to this contract. For 
those reasons I consider that the agree- 
ment was not in any way fettered by law. 
The finding of the two Courts below is 
that there was an agreement, and the 
finding of the Court of first instance 
that that agreemeht was at Rs. 54 per 
annum has not been set aside by the 
lower Appellate Court. That finding was 
based on the new entry in the revenue 
papers and the actual payment at the 
enhanced rate for F'asli 1319. I consider that 
in the present case there was no need 
for & registered agreement under s. 47 
of Act II of 1901. Accordingly I allow 
this appeal with costs in tbis Court 
and the lower Appellate Court ‘and I 

: restore the4 decree] of? the Court of}fifirst 


l instance. 
jur à h Appeal allowed, 
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MADRAS HIGH COURT. .. 

Szoonp Orit Apren No. 1142 or 1994, ` 

March 17, 1997. 

Present :—Mr. Tnatiea Srinivnan Avvangay, 
GURIJALA PEDDA VENKATAYYA 
—DREFRNDANT— APPBLLANT 

Vers 
KOMERLA KISTAPPA-—PLAINTIPE 
—RARPONDENT, 

Madras Estates Land Act (I of 1908), s& 2 (11), 97 
—Claim by landholder for water rate under patta, 
whether for rent—‘Arrears of rent,” meaning of— 
Amount not defined or payable at particular time or 
by instalments, effect of—Landlord and tenant— 
Tank—Liability to repair, whether imports owner- 


ship. : 

A claim by a shrotriemdar in aecordance with the 
terms of his patta for recovery of certain water 
rates from the ryots for illegal or excessive nse of 
the water of the shortriem is one for rent under s. 3, 
Madras Estates Land Act. Tp. 744, coL 1.] 

Where such amount has become due and payable 
it becomes an “arrear of rent" within s. 60 of the said 
Act, notwithstanding the fact that there is no agree- 
ment to pay it ata particular time or as an instalment. 
[p. 745, col 1.] 

A potta provided, “if you fall to pav the cist 
described hereunder on onr patta in our shrotriem for 
the aforesaid fasli ag also the mis^ellaeneous taxes 
such as teerwa jasth?, fasli jasthi and road fund and 
Railway ceng according to the instalments mentioned 
in the margin and obtain receipts for the same, the 
game will be recovered according to law inclusive 
of interest and conta" : 

Held, that the claim of the plaintiff Jandholder for 
use of water was one under the general clause in the 
patta itself under which the defendant ryot had 
become liable to pav to the plaintiff as rent what- 
ever he may be under liability to pay for water for 
the use of which he or the land wag not entitled 
and that the mere fact thatthe Court had to deter- 
mine such a thing did not affect the question in 
any way or make it anytheless rent payable, or 
arrear of rent, if it should fail to be paid. [p. 745, col. 
1; p. 748, col. 1.] 

Ttis not necessary for the purpose of every valid 
agreement that the amount payable under the agree- 
ment should either be  asacertained or definitely 
agreed to between the partes, In the absence of 
any agreement, the provision for payment towards 
snch a claim must be regarded in ita nature ag 
either according to usage or what may be regarded as 
reasonable. [p. 745, col. 2.} 


The mere fact that certain persons in connexion 
with certain tenures of land are under an obligation 
to repair a particular tank i& no indication whatever 
as to the ownership of the tank itself or of the pro- 
perty in the water in the tank. The general pre- 
sumption being that all the general tanks within 
the ambit ofthe shrotriem belong to the shrotriem- 
dar, it follows that unless and until such pre- 
sumption is rebutted by verv clear and cogent evi- 
dence the presumption should be given effect to, [p. 
746, colg. 1& 2 .] 


Second appeal filed against "a decree 
of the District Judge, Cuddappah,in Apres] 
Buit No, 42 of 1923, 
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Mr, A.C. Sampath Ayyangar, tor the Ap- 
pellanis. 

Mr, T. M. Krishnaswamy Ayyar, for the 
Respondent. 

-JUDGMENT.—The defendant is the 
appellant in this second appeal which has 
arisen from proceedings under the Estates 
Land Act, The plaintiff in substance 
sued the defendant for the recovery of 
certain water rates on the ground that the 
defendant aa used water of the 
shortriem, to which he (the plaintiff) was 
entitled as the shrotriemdar, for irrigat- 
ing dry land belonging to the defendant. 


Because the plaint is headed as a suit 
under.s.°77 of the Act, the learned Vakil` 


for the appellant has taken the conten- 
tion that this cannot be regarded as a 
guit for arrears of rent and, therefore, 
the suit was not maintainable. At one 
stage of his argument I was not certain 
whether his argument was going to be 
that the Revenue Oourt has no jurisdic- 
tion to entertain the suit, but apparently 
the question of jurisdiction was not taken 
in the lower Courts and was not in that 
form even suggested in the written state- 
ment, The way .in which the learned 
Vakil for the appellant put his argument 
was this. Section 77 of the Act says: 


At- any time after an arrear of rent has 
become due—the Jandholder may institute 

guit.... 
i The expression ‘arrears of. rent'is de- 
fined by s. 60 of the Act as follows; , ] 

-An instalment of rent not paid on the 
day on which it falle due becomes on the 
following day an arrear of rent. | 

In passing, 1 might observe that it ig 
difficult to understand or appreciate the 
appropriateness of language employed in 
s. 77 of an arrear of rent which has be- 
come due. The expression 'arrear ofrent' 
would itself, even apart from any defini- 
tion, clearly indicate what has fallen or 
become due already and. remains unpaid. 
That, however, i8 only by the way. And 
then we have the definition of rent in s. 8, 
el. Ll: s 


' 'Rent' means whatever is lawfully pay- 
able in money or in kind ‘or in both to a 
landholder for the use pr occupation of 
land in his estate for the purpose of 
agriculture, and includes whatever ig pay- 
able on account of the use and enjoyment 
of. water: supplied or taken for cultivation 
óf land, where the charge for such water 
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has not been consolidated with the rent 
payable for the land.” 

jt is clear that the expression ‘rent’ as 
defined by this clause would undoubtedly 
include the claim in the present case, be- 
cause it is clearly claimed as money payable 
to the landholder for the use and enjoy- 
ment of water taken for cultivation of land 
and it is also clear that tbis is not a 
case in which it can be said that the 
money payable for such use of water bas 
been included in the consolidated rent in 
respect of the lands, 

In fact, the learned Vakil for the ap- 
pellant frankly told me that he was not 
going to contend that the claim was not 
for rent as defined by cl. 11, s. 3. His 
contention, however, waa strenuous that it 
cannot be regarded as an arrear of rent. 
If I understand him correctly, his argu- 
ment was that nothing can be said to be’ 
an ‘arrear of rent which the tenant is not 
under an agreement to pay at a particular 
time as an instalment and in this case 
there being clearly no agreement for the 
payment of the amount, much less for 
the payment’ of the amount on a parti- 
cular date, the expression ‘arrears of rent’ 
is inapplicable to the claim in the present 
suit and that, therefore, it cannot be claim- 
ed as it was not properly made under s. 77 
of the Act. Though s. 60 of the Act 
speaks of an instalment of rent, still it is 
impossible to agree with any suggestion 
that if the rent in respect of any holding 
was not liable to be paid by instalwents, 
but was liable to be paid on the other 
hand in its entirety ona particular date, 
the section would notapply. The instal- 
ment must then be regarded as the whole 
of the amount of rent and then the arrear 
of rent will have reference tothe failure 
or omissian to pay the whole amount of rent 
on that date. 

But the other point" that was argued 
was that it is not the plaintiff's case that 
there was any special agreement by and 
between the parties with regard to the 
actual amount payable by the defendant 
to the plaintiff in respect of this use of 
water and that the expression ‘arrear of 
rent’ would not be suitable or applicable 
toa claim which in its very nature is not 
definite, more specially having regard to 
the use of the word ‘arrear’ in the section. 
No doubt, if there was no agreement at 
all between the parties, either express or 
implied, with regard to the payment by the 
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tenant to the landlord of any amount whe- 
ther ascertained, definite or notin respect 
of the use or enjoyment of water supplied 
or taken for the use of land to which it is 
not entitled, then it may be that the claim 
may not be regarded as rent but can proper- 
ly be regarded only as aclaim for com- 
pensation or damages, Though cl, 11, of s. 3 
of the Aot defining rent is not very ex- 

licit on the point, it seems to me that, 
having regard to the language employ- 
ed and considering the whole of that clause, 
the expression ‘rent’ must be regarded as 
having reference only to something that 
is payable not as compensation or damages 
but under or by virtue of & contract. To 
that extent I certainly agree with the 
contentions of the learned Vakil for the 
appellant. 

My attention has also been called to the 
case of Venkatachelam Chetty v. Ayyam- 
perumal Tevan (1) and to the observation 
in that case that no one can sue for 
damages as rent for water taken when, as 
a matter of fact, he has consented to the 
tenant taking the water. That observation 
by the learned Judges in that case would 
seem clearly to point tothe fact that a 
claim for water used or enjoyed by the 
tenant may sometimes be only in the 
nature of a claim for compensation or 
damages and that in other cases the claim 
could only be on the footing ofan agree- 
ment express or necessarily implied. If, 
therefore, in this case, though there was 
no question directly taken as regards the 
jurisdiction of the Oourt, I should have 
come to the conclusion that, having regard 
to the nature of the claim, it was one really 
for compensation or damages for unlawful 
use of water, I might have given effect to 
my view by non-suiting the plaintif But 
in this case my attention has been drawn 
not only to the fact that there was no 
defence to that effect rgised, but also to 
Ex. O which is a patta granted to the 
defendant where there is a provision as 
follows: 

If you fail to pay the cist desoribed 
hereunder on our patta in our shrotriem 
for the aforesaid fasli as algo the miscellane- 
ous taxes such as teerwa jasthi, fasli 
jasthi, and road fund and Railway cess 
according to the instalments mentioned in 
the margin and obtain receipts for the 


(1) 53 Ind. Oas. 38; 49 M. 708; 87 M. T.. J. 248; (1919) 
_M, W. N. 768, 
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same, the same will bs recovered aocord- 
ing to law inclusive of interest and costs, 

A contention was sought to be pressed 
with reference to this clause that it pro- 
vides only for the payment of the cist 
as per particulars set out below and has 
no reference to any other claims. Sucha 
contention is clearly unsustainable because 
the clause itself refers not only to the cist 
but also to the miscellaneous taxes such as 
teerwa jasthi. Itis not disputed that the 
expression teerwa jasthi appropriately refers 
to such 8 claim as that made by the 
plaintiff in this case for use or excessive use 
of water in respect of land. 

As regards the contention that the amount 
isnot made definite and whatthe patta re- 
quires to be paid by instalments is only the 
cist, it falls to be observed that what is re- 
quired by the clause to be paid in instal- 
ments is not only merely the cist but also 
the teerwa jastht, we may take it, if and 
when payable. Therefore, the clause is 
clearly to the effect thatif and when teerwa 
jasihi is payable it should be paid in the 
instalments set out in the margin. Then it 
was argued. Assuming that there was this 
liability on the part of the defendant to pay 
the teerwa jasthi, the amount is no definite; 
how can it be said that there is an arrear in 
respect of it when it is not definite, when 
there isno agreement about it and when, 
therefore, it cannot be said that there waa 
any obligation to pay that particular amount 
on a particular date? I have already refer- 
red to the date indicated with regard to the 
instalments. Therefore, it follows that what- 
ever was liable to be paid in respect of the 
use of the water should have been paid in 
those very instalments, that is, in such 
proportion and on those dates. Then as 
regards the amount, it is not necessary 
for the purpose of every valid agreement 
that the amount payable under the agree- 
ment should either be ascertained or defi- 
nitely agreed to between the parties, In the 
absence of any agreement the provision 
for the payment towards such aclaim must 
be regarded in its nature as either according 
to usage or what may be regarded as 
reasonable. In either view, if there was an 
obligation on the part ofa pérson to pay to 
another a certain amount which may be re- 
garded as reasonable in the circumstances 
or according to usage, then it follows that 
such payment should be made as the Court 
ould be in a position to regard either ag 
being according to usage or as reasonable, 
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and on failure to pay that on the prescribed 
date- there isan arrear of rent accruing. 
Í am, therefore, clearly of opinion that the 
claim of the plaintiff in this case was under 
a generel clause in the patta itself under 
which the defendant had become liable to 
pay to the plaintiff as rent whatever he may 
be under liability to pay for water for the 
use of which he or the land was not entitl- 
ed. As in most cases, the Courts may have 
to determine what the reasonable amount 
may be or what the amount is according to 
usage, the mere fact that the Court has 
to determine such a thing will not in my 
judgment affect the question in any way 
or make it any the less rent payable and will 
not makeit any the less arrear of rent if it 

should fail to be paid. 

The learned Vakil for the appellant also 
referred to the fact that with reference to 
one of the pieces of land in question, 
paimash land No. 15 there was no patta 
produced. No plea seems to have been 
raised with regard to this item as distingu- 
ished from the other two items Nos. 5 and 6 
on the basis that there was no patta in 
respect of this land. Both the lover Oourts 
have proceeded on the footing that the 
conditions of the holding with regard to 
paimash No. 15 were the same as those 
with regard tothe other two properties. I 
have, therefore, come t^ the conclusion that 
the claim inthis case wasclearly one for 
arrear of rent within the meaning of s, 60 of 
the Act and that, therefore, this is not a case 
which can be said not to fall under s. 77 of 
the Act. 

It remains for me only to advert to one 
other argument which the learned Vakil for 
the appellant put forward, and that was 
that the plaintiff has not been proved to be 
the owner ofthe tankor of the water therein 
for the use of which water the claim has 
been made. With regard to this it seems 
to me sufficient to state that both the lower 
Courts have, though not for identical 
reasons, come to the conclusion that the 
water which has been used was water 
belonging to” the plaintiff. The argument 
submitted by the learned Vakil for the 
appellant was that this was a tank the 
obligation to fepair wHich was, as the tauk 
was called a dasabandham tank, noton the 
shrotriemdar but on certain inamdars to 
whom inams had been grentgd by the 
‘Government for the purpose of effecting 
periodical repaire. It seems to me that the 
mere fact that certain persons in connexion 
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with certain tenures of land are under an 
obligation to repair a particular tank is no 
indication whatever as to the ownership of 
the tank itself or of the property in the 
water in the tank. The general presump- 
tion being that all the general tanks within 
the ambit of the shrotriem belong to the 
shrotriemdar it follows that unless and 
until such presumption isrebutted by very 
clear and cogent evidence, the presumption 
should be given effect to. In this case 
there is no such evidence On the other 
hand, the finding ofboth the Oourts below is 
in favour of the plaintiff. I have, therefore, 
to reject this contention also on behalf of the 
appellant, 

The learned Vakil for the appellant also 
desires that having regard to my finding 
that the claim was for payment of a reason- 
able rent for the use of the water and the 
fact that there is no finding by fthe lower 
Appellate Court that the rate awarded was 
reasonable, I must send the case back fora 
finding to the lower Appellate Court. The 
Court of first instance has found the rate to 
be just and reasonable. It does not appear 
that this question was agitated in the lower 
Appellate Court. The point is not also 
taken in the grounds of appeal to this 
Court. I have no reason whatever to suppose 
that the lower Courts regarded the rate at 
which the decree was passed as anything 
other than reasonable and I do not 
feel called upon to remand the case. The 
second appeel is, therefore, dismissed with 
costs. 


Y. N. V, Appeal dismissed, 


CALCUTTA HIGH COURT. 
APPHAL FROM APPRLLATE DionggB No. 260 oF 
June 5, 1928. 

Present :—Mr. Justice B. B. Ghose and 

Mr. Justice Basu. 1 
KALAMJAN BIBI AND OTHER8— 
DBFEHDANTS—ÀPPHLLANTS DAR 
versus Ju 
Srimati SAHAJANA BIBI AND ANOTBRR' 
—PLAINTIFFB AND OTHERS—ÜDRFENDANTB 
—RS58PONDENTS. ^! Jia Baxi 
Pardansshin—Ececution of deed of gift— Burden 
of proof of explanation of terms of deed—Pleadings 
—Fraud and forgery—Jnconsistent pleas. 
In the case of an absolute gift or an absolute sale by 
a pardanashin women it is not always necessary that 


illl 0, 1928 


there should be proof of explanation of the terms of the 
document. Jt would be sufficient in many cases to 
show that the pardanashin woman knew that it was 
an absolute conveyance of title by which she was 
divesting herself of all interest in the property. 
Buch documents are quite simple and the mere 
knowledge of the fact that it wasa kobala or gift 
would be sufficient explanation ofthe nature of the 
document. [p. 747, col 2; p. 748, col. 1] 
Fraud and forge 
forgery is alleged, although not in s0 many terms, 
it excludes the idea of having a document executed 
by fraud. |p. 748, col. L.] 


Appeal against a decree of the Addi- 
tional District Judge, Tipperah, dated the 
6th of November, 1925, reversing that of the 
Bubordinste Judge, Second Court, Tip- 
perah, dated the 9th of July, 1924. 

BabuSasadhar Roy, Benior, for the Appel- 


lant. 
Babu Jatindra Mohan Ghose, for the Re- 
Bpondents. : 


JUDGMENT. 
B, B. Ghose, J.—This is an appeal by 
the defendants against the judgment and 
decree of the Additional Distriot Judge of 
Tipperah reversing the decision of the 
Subordinate Judge in & suit for partition. 
The plaintiffs claim as heirs of one Hos- 
sanaddin, He left four daughters, two of 
whom are plaintiffsand two are defendants. 
“Hossanaddin is said to have executed a re- 
gistered kobala in favour of his wifeof all 
the lands in dispute. That document 
was marked Ex. A. After the death of 
Hossanaddin his widow executed a docu- 
ment Ex.B dated the 29th Assin, 1316, by 
which she transferred all the lands she re- 
-ceived from her husband under the docu- 
ment Ex. A in favour of one of her daughters 
defendant No. 1. The defendant No. 1 re- 
sided with her husband with Amina Bibi, 
the widow of Hossanaddin. After the death 
of Amina Bibi the plaintiffs have brought 
this suit for partition on the allegation 
that they are in possession of some of the 
"properties left by their father. They dis- 
puted the document Ex. A also. TheSub- 
ordinate Judge found both the documenta 
to be genuine and bona fide and he held 
that title passed to defendant No, 1 under 
the document Ex. B, and upon that finding 
-he dismissed thesuit. On appeal by the 
- plaintiffs the learned Judge has reversed 
that decision. 

One matter should be first stated and it 
-is this, that one ofthe plaintiffs, Moyna 
- Bibi, gaveup her claim to the property by 

a petition in the Court of Appeal. There 
does not seem tobe any reason why the 
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are quite different things, and when - 
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learned Judge did not aet npon that peti« 
tion, The Pleader of that plaintiff was cer- 
tainly responsible for the fact asto whe- 
ther that petition was filed with the know- 
ledge and consent of Moyna Bibi. Moyna 
Bibi bas been made & respondent here and 
the defendant No, 1 has claimed the share 
which would belong to Moyna Bibi even if 
she is found to have a share on the hasis 
of the petition. But Moyna Bibi has not 
appeared inthis Oourt to dispute the de- 
fendant No. 1's title. The first thing, 
therefore, that is necessary to be mentions 
ed is that Moyna Bibi would not be entitl- 
ed to any share in the property and that 
share ifshe has any would go to augment 
the shareof defendant No. 1. It should 
also be noticed that another daughter of 
Hassanaddin who was made a defendant did 
not claim any share in the property leftby 
her father. She supports the case of de- 
fendant No.1. There is then left only one 
of the plaintiffs S&hajan Bibi plaintiff No. 
1 who is really the contesting plaintiff, 
The learned Judge has reversed the deci- 
sion of the Subordinate Judge mainly 
upon the ground that Amina Bibi, the 
mother of the plaintiffs, was an illiterate 
pardanashin woman and any one taking a 
conveyance from such a person was bound 
to prove affirmatively not only that the 
transferor executed the instrument but 
understood and grasped the full import of 
what she was doing. The learned Judge 
held that there was no evidence that there 
was any explanation of the contents of 
the instrament having been madeto Amina 
Bibi and, therefore,the defendant No. 1 
has not been able to prove the validity of 
the document so as to affect the title of the 
plaintiff by inheritance. The objection 
does not appear to havesbeen taken distinct- 
ly in the trial Oourt by the plaintiffs that 
the document was not explained to their 
mother, The learned Judge, however, held 
that when the bona fides of the document 
was challenged by the plaintiffs the defend- 
ant .was bound to prove the validity of the 
document from every pessible angle of at- 
tack. That may be true in certain cases, 
but when oneconsiders the case of an ab- 
solute gift or an absolute sale by a parda- 
nashin woman it is not always necessary 
that there should'be proof of explanation 
of the terms of the document. It would 
be suficient in many cases to show that 
the pardanashin woman knew that it was 
an absolute conveyance of title by which 
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was divesting herself ofall interest in 

ihe SO JAPA. Boh documents are quite 
simple and the mere knowledge of the fact 
that it was a kobala or gift would be suffi- 
cient explanation of the nature of the docu- 
ment, Ifyou add to that the circumstances 
of possession, then the question of expla- 
nation becomes almost academical. The 
learned Judge seems also to have thought 
that although the transaction does not 
actually smack of fraud it was an extreme- 
ly questionable one. Fraud does not seem 
to have been alleged by the plaintiffs, They 
only say that no such document was exe- 
cuted. Fraud and forgery are quite differ- 
ent things, and when forgery was alleged, 
although notin so many terms, 16 excludes 
the idea of having a document executed 
by fraud. There are certain other elements 
which the learned Judge failed to take into 
consideration. The question 1s whether 
after the death of their mother the plaintiffs 
ever came into possession of any portion of 
the property left by her. Amina Bibi does 
not seem to have claimed any interest in 
the property after the execution of Er. B. 
If after the death of Amina Bibi the de- 
fendant No.1 alone was in possession of 
the property fora considerable number of 
years then the presumption as to the valid- 
ity of the document would be strengthen- 
ed a good deal The learned Judge also 
failed to take into consideration the fact 
that there was nothing unnatural in ex- 
ecuting the document in favour of defend- 
ant No. 1 who was the only daughter of 
Amina Bibi who was living with her. The 
other daughters probably were well off and 
had been married else where, It is com- 
mon knowledge that when people of this 
class desire to keep a daughter in the house 
they marry her to a comparatively poor 
man who would live in the father-in-law's 
family asa ghar jamai. Under these cir- 
cumstances it is not unnatural that the 
amall property which belonged to Hasanad- 
din would be given to that daughter 


alone. 


eae are the elements for consideration 
eis with this case. As these matters 
have not been cohsidered-by the learned 
Judge we think that the appeal should be 
allowed the judgment and decree of the 
Additional District Judge set aside and the 
appeal sent back to the lower Appellate 
Court for re-hearing after consideration* of 
- all the cirĉumstances stated aboye, 
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The coats will abide the final result, 
Bose, J.—1 agree. 


AN. A, Case remanded, 


ALLAHABAD HIGH COURT. 
SzooNp O1vin APPEAL No. 852 or 1926, 
July 30, 1928 
Present :—Mr. Justice Bennet. 
UMRAO AND ANOTHER—DRPRENDANTE 
— APPELLANTS 


ver, 
NIADAR AND oTRERS—PLAINTIFPE 
— RESPONDENTS. 

U. P. Land Revenue Act (111 of 1901), s. 288 (k)— 
Partition proceedings and records—Civil Courts, 
jurisdiction of. | 

The duty of Oivil Oourts in regard to partition pró- 
ceedings and records is limited tothe interpretation 
of those records; they are not entitled to correct those 
records other than as provided in as, 111 and 112 of 
the U. P. Land Revenue Act. 

Sarup Lal v. Lala (1), relied on. 

Second appeal from a decree of the 
Additional District {Jndge, Meerut, dated 
the 6th of February, 1926. 

Mr, Nehal Chand, for the Appellants. 

Mr. N. P. Asthana, for the Respondents, 

JUDGMENT.—This is a second ap- 
peal from a judgment of the learned 
Additional District Judge of Meerut in 
appeal upholding the decree of the Ad- 
ditional Munsif awarding possession to 
the plaintiffs-respondents of a plot of 
land No. 169-2 area 13 biswansis, This 
village was the subject of a partition 
ease in the Revenue Oourts and under 
8. 118 of the Land Revenue Act the 
partition officer made the following entry 
in the partition khasra for plot 169-9, 

Owner—Plaintiffs 
Occupier—Defendants, 

After the preparation of the final par- 
tition khasra in November, 1921, the plaint- 
iff put inan application to the Revenue 
Court to the effect that in spite of their 
efforts the entry against this number in 
the final khasra was incorrect. The Re- 
venue Court called for reports but did 
not pass any order for correction of the 
entry. Accordingly the plaintiffs came 
to the Oivil Oourt asking for a decree 
for actual possession of this number on 
the ground that in January, 1920, there 
was 8 general order of the partition officer 
to the effect that new constructions during 
the course of the partition could not be 
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considered as giving the occupier a title 
to the land on which these constructions 
had been made, In the quras there is 
an entry against this number that anew 
gher (cattle enclosure) had been construct- 
ed. In a local inspection the partition officer 
noted that on this number a new cons- 
truction stood as had already been entered 
in the remarks column of the khasra. 
The Civil Courts of first instance and 
first appeal have taken upon themselves 
the duty of correcting the partition khasra. 
I consider that the duty of the Oivil 
Courts in regard to partition proceedings 
and records is limited to the interpreta- 
tion of those records, and that Oivil 
Courts are not entitled to correct those 
records other than as provided in ss. lll 
and 112 of the Land Revenue Act. Section 
933 of the Land Revenue Act II 
of 19ul, bars any proceeding in the Civil 
Court with respect to “(k) Partition or 
union of mahals except as provided ia 
ss 11] and 112.” 

For the appellants reference has been 
made to the Full Bench ruling in Sarup 
Lal v. Lala (1. On page 760* it is 
stated :— 

“Itis clear from these provisions that 
if the site of a house occupied by a co- 
sharer be allotted to the share of another 
co-sharer that fact alone would not de- 
prive the owner of the house from re- 
taining it with the building thereon. His 
liability would be to pay rent for the 
aite on which the building stands. The 
presumption would be that where & par- 
tition has been effected and the site of 
the house of one co-sharer has been al- 
lotted to the share of another co'sharer 
the owner of the house is to retain pos- 
seasion of the house. In the present case 
the same presumption arises, The mere 
fact that rent was not assessed cannot 
deprive the owner of the house of his 
right to it.” 6 

1 consider that in the present case 
the Oivil Oourts have gone beyond the 
limit of their jurisdiction. 

Accordingly I allow this appeal and 
get aside the decree of the lower Ap- 
pellate Oourt in favour of the plaintiff- 
respondents and dismiss the suit of the 
plaintiff- respondents with costsin all Oourts. 

M. A, As Appeal allowed. 


ay Ind. Cas, 580; 15 A. L. J. 757; 99 A. 70T 
` "Page of 107A. L, d= [E2. 
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LAHORE HIGH COURT. 
First Civin APPEAL No. 756 oF 1925. 
February 13,1928. 
Present:—Mr. Justice Tek Ohand and 
Mr. Justice Bhide. 

Tas EAST INDIAN RAILWAY 
COMPANY, COALCUITA—DRFBNDANT 
—APPBLLANT 
versus 
Tur riru RAHIM ULLAH-ELAHI 

BAKHSH, Fuvir MEROHANTS oF 
S,BZIMANDI, DELHI—Puarnti res 
—H&8PONDBNTS, 

Limitation—Plaintiff entitled to deduct time 
against one defendant—Right to deduct time agarnst 
other defendants. 

It is settled law that in a single suit properly 
brought against several defendants if the plaintiff 
is entitled to deduct a certain period from the period 
of limitation in respect of one defendant he is also 
entitled to the same period of limitation in the 
case of the other defendants. [p. 750, col. 2.] 

B. & N.W. Ry. Co. v. Ramsaruphal Chaudhury (1) 
and East Indian Ry. Co. v. Kedarnath Seth (2), followed, 
Š nok appesi A a LUN of the 

enior Subordinate Judge, Delhi, da 
tth December, 1994, dpt ub 

Mr. Newal Kishore for Lala Moti Sagar, 
R. B., and Mr. Bishan Narain, for the Ap- 
pellant. 

- Mr. Kishen Dayal and Pandit Bishe 
Narain, for the Respondents. i 
JUDGMENT., 

"Tek Chand, J.—The suit, which has 
given rise to this appeal, was instituted on 
the lst of October, 1921, by the Firm Rahim 
Ullah-Ilahi Bakhsh, fruit merchants 
Sabzimandi, Delhi, against (1) The Secre- 
tary of State for India in Council, as owning 
the Eastern Bengal State Railway and (2) 
the East Indian ‘Railway Company 
Calcutta, claiming the sum of Ra. 6,L00 as 
damages for loss caused to the plaintiffs by 
“careless handling and detaining for an 
undue length of time” a consignment of 
300 maunds of green cocoanuts despatched 
on tbe llth of August, 1920, from Akra 
Railway Station on the Eastern Bengal 
State Railway toKatni and thence re- booked 
to Sabzimandi (on the East India Railway) 
near Delhi. The cocoanuts admittedly arriv- 
ed at Sabzimandion the«2nd of October, 
192U, in a rotten céndition and the con- 
signee (plaintiffs) refused to take de- 
livery. . . 

The defendants resisted the suit on 
various grounds pleading inter alia that 
the suit was barred by time and that the 
consignment having been booked under 
Risk Notes A and B they were protected 
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from liability. The plaintiffs in their re- 
plication did not admit the execution of the 
Risk Notes and traversed the other pleas 
raised by the defendants. 

The ‘Subordinate Judge decreed the 
claim in full against the East Indian 
Railway holding that the execution ofthe 
Risk Notes had not been proved, and that 
the loss resulted from the negligence of 
this defendant. He found that the Eastern 
Bengal State Railway being the contract- 
ing party was technically liable, but he 
dismissed the suit against it, as the 
goods had left its jurisdiction within four 
days, 

The East Indian Railway has appealed 
and the case has been fully and ably argued 
before us by Mr. Newal Kishore for the 
appellantand Mr. Kishen Dayal for the 
respondents. 

The first contention raised before us is 
that the suit is barred by time, being 
governed by Art. 30 and not Art, 31 as held 
by the lower Oourt. It has also been 
argued that the Eastern Bengal State 
Railway was not a necessary party, and 
the plaintiffs cannot take advantage of 
the additional period of two months re- 
quisite fora notice to ‘the Secretary of 
State under s,80of the Civil Procedure 
Oode. Thereisno controversy now as to 
the facts bearing on the question of limita- 
tion, Itis admitted by both Oounsel that 
the goods were delivered to the Eastern 
Bengal State Railway at Akra on the llth 
of August, 1920, for being {carried to Katni 
on the East Indian Railway. On the 13th 
of August the wagom containing the con- 
signment arrived at Naihati Junction 
and on the 15th of August, 1920, it started 
onthe East Indian Railway for Katni 
reaching there on the 15th of September, 
1920. The next day it was re-booked from 
Katnito Sabzimandi in accordance with 
the telegraphic instructions sent by the 
plaintifis beforehand. The wagon reached 
Delhi Junction on the Hast Indian Rail- 
way on the 29th of September and as it 
wasfound in a+ damaged condition the 
goods were transhipped*into another wagon 
which arrived at Sabzimandi on the 2nd 
of October, 1920.. Itis admitted that the 
Gocoanuts were ina rotton condition and 
the plaintiffs refused to‘take delivery. The 
usual notices followed and the “ suit was 
instituted against both the Railway% on the 
Jst o£ October, 1921. . 

* On these facts Lam of opinion that the 
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suitis clearly within time. It was inst» 
ituted within 14 months of the despatch of 
the goods and asone of the defendants 
was a State Railway the plaintiffs were 
under s. 15 (2) of the Limitation Act 
entitled to deduct the period of two months 
required for notice to the Secretary of 
State for India-in-Oouncil under s, 80 
of the Oivil Procedure Oode. Mr. Newal 
Kishore contendsthat the Eastern Bengal 
State Railway was not a necessary party 
as the consignment had left the jurisdic- 
tion of the Eastern Bengal State Railway 
within four days ofits despatch and that 
the telegram (Ex. D. 5) sent bythe plaint- 
iffs to the East Indian Railway on the l5thof 
September, 1920, indicates that the plaintiffs - 
knew that the loss had occurred on theline of 
the latter Railway. In my opinion this con- 
tention i8 devoid of all force. In view of the 
fact thatthe Eastern Bengal State Rail- 
way was the contracting party and that 
the plaintiff could not at the time of the 
institutien of the suit be sure asto where 
the loss had occurred and which of the 
defendants was really responsible for it, 
it was necessary for them to implead both 
the Railways. The circumstances that 
ultimately the Court found that the Hastern 
Bengal State Railway was not guilty of 
any undue delay or negligence in carrying 
the goods or that the loss occurred when 
goods werein the possession of the East 
Indian Railway, cannot deprive the plaintiffs 
of the benefit of s. 15 (2) of the Limitation 
Act. It is settled law that in a single suit, 
properly brought againstseveral defendants 
if the plaintiffis entitled to deduct acertain 
period, from the period in respect of limita- 
tion of one defendant, he is also entitled to 
the same period of limitation in the case of 
the other defendants. If authority were 
required for this proposition it will be 
found in B. & N.W. Ry. Co. v. Ramsaru- 
phal Chaudhury (1) and East Indian Ry. 
Co. v. Kedarnath Seth (2). In this view 
ofthe case itis not necessary to decide 
whether Art. S0or31 governs the suit'ag 


brought. I hold that the suit is nof 
barred by limitation. 
The next question to be decided ia 


whether the goods were booked under 
Risk Notes A and Band if so, whether 
the Risk Notes covered the entire journey 


(1) 70 Ind. Gas, 109; A. I, R. 1022 Pat, 549; (1022) 
Pat. 254; 3 P. L. T, 648; 4 U. P. L. R. (Pat) 66. 

(o 100 Ind. Oss, 889; A. I. R, 1927 Pat, 344; 6 Pati. 
108; 8 P. L. T, 858, i 
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x only the portion between Akra and 
Xatni. The appellant relies upon Exs. D. 1 
and D. 2 which are respectively Risk 
Notes inthe approved Forms A and B. 
purporting to have been signed by one 
“Abdul Ghaffar Khan, who had delivered 
the goods to the Station Master Akra for 
despatch to Katni, Abdul Ghaffar Khan 
‘was admittedly the agentof the plaintiffs 
mand ifthe signatures are proved to be 
his, the plaintiffs are clearly bound by the 
Risk Notes [Ardeshir Bhicaji Tamboli v. 
Agent G, I. P. Ry. Co. (3).] 

The plaintiffs, however, deny that the 
wignatures on Exs. D. 1 and D. 2 are those 
of Abdul Ghaffar Khan and the lower 
Court has found in their favour on this 
point. Mr. Newal Kishore has addressed 
us at length on this point but after giving 
full consideration to his arguments I am 
of opinion thatthe finding of the lower 
Court must be sustained. Abdul Ghaffar 
Khan the person who is alleged to have 
signed the Risk Notes, is dead and the 
appellant in order to prove that the Risk 
Notes in question were signed by him, has 
relied on the testimony of Narendra Nath 
Bannerjee, Station Master Akra, who 
booked the goods. He gave evidence 24 
years after the alleged execution of the 
Risk Notes and cannot be expected to 
remember asto who had actually signed 
them. Thelower Oourt has -given good 
reasons for rejecting his evidence and [ 
do not think it necessary to re-capitulate 
them, The other witness Abdul Wahid 
admittedly was not present when the 
Risk Notes were signed and hig evidence 
is of no assistance in coming to a decision 
on this point. The plaintifis have, on the 
other hand, produced three persons, Fakir 
Muhammad, Abdul Ghani and Ahmad 
Hussain, who were acquainted with the 
handwriting of Abdul Ghaffar Khan and 
who stated thatthe alleged signatures are 
not his. [have examined the signatures 
on the Risk Notes and also the admitted 
signatures of Abdul Ghaffar Khan and 
agree with the lower Oourt in holding 
that they appear to be ina different hand- 
writing, 

The appellant’s Counsel next relied upon 
the document Ex. D. 3, which is the forward- 
ing note of the consignment in question. 


(3) 107 Ind. Gas. 124; 54 M, L. J. 167; A. I. R. 1928 
P. C. 24; 30 Bom. L. R. 275; 47 O. L.J. 214; 5 O.W. 
N, 219; 08 P. L 7,171; 32 0. W, N, 944; 27 La W., 687; 
K6 A. L, J, 545; 52 B, 169 (P, C), 
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This document has not, however, been 
proved. The proper person to prove it 


was Narendra Nath Bannerjee, the Station 
Master of Akra and though this document 
was sent to the local Oommissioner at 
Oaleutta, who examined that witness, no 
question was put to him in respect of it, 
After fully considering the evidence, I 
agree with the lower Court in holding that 
the execution of the Risk Notes by Abdul 
Ghaffar Khan has not been proved. 

This finding is sufficient to dispose of 
the appeal, but I may point out that even 
if the Risk Notes D. land D.2 had been 
found to be duly executed by the plaintiffs, 
the appeal would still have failed. The 
Risk Notes covered the journey between 
Akra and Katni and could have protected 
the Railway only if the loss had occurred 
between these two stations, The learned 
Counsel for the appellant has admitted 
that there is no proof that any Risk Note 
was executed byor on behalf of the plaint- 
iffswhen the goods were re-booked from 
Katni to Sabzimandi. He has also conceded 
that there is no evidence on the record 
to show that the loss occurred between the 
two stations covered by the Risk Notes in 
question, 

à In my SPD anes E has been rightly 
ecreed an wo ismiss 

with costs. Re: RODAL 
Bhide, J.—1 concur. 
R. L. Appeal dismissed. 


-————— 


ALLAHABAD HIGH COURT, 
Finger O1vin ArPman Ne. 451 or 1925, 
June 21, 1928, 

Present :—Mr. Justice Sen and 
Mr. Justice Weir. 

Musammat RUKIA AND ANOTHER— 
DBFBNDANTS—A PPRLLANTS 

MEWA LAL PLAINS 
—PrAI — 
Civil Procedure Code Ge Y uU aria E $3 
— Power of Appellate Court te vary decree in favour 
zi persons not appealing— Parties, meaning of— 


—Raidas Ohamars—Lamb 
inherits to step-father, e ee an son, whether 


Order XLI, r. 33 ofthe Code of Oivil Proced 
empowers the Court of Appeal to interfere wile 
portion of the dgcree passed by the primary Oourt 
against which no appeal or cross-objection hag been, 
preferred and? is restricted to cases where without 
disturbing the grounds upon which the judgment 
of the trial Court proceeds the Appellate Cours 


759. t 
considers that the decree should be modified in order 
to do justice to all the parties concerned including 
such as have not set the law in motion. If the 
appellant has failed to ap froma portion of the 
decree which was against him or the respondent has 
not availed himself of his right to prefer a cross- 
objection, the Appellate Court is empowered to 
readjust the rights of the parties before it 
where the ends of justice call for such an adjustment, 
The powers conferred under this rule are very wide 
but they areto be resorted to with great care and 
circumspection and not asa matter of course but only 
where strong grounds exist for the exercise of such 
powers. |p. 797, col. 1.] 

The word “parties” in O. XLI, r. 33, Civil Procedure 
Code, was not intended to connote persons other 
than those who had been arrayed as appellants or 
respendents in the appeal. .] 

There is nothing in O. XLI, r. 33 of the Code to in- 
dicate that relief could be granted to & person who 
is not before the Oourt and whose rights are not 
the subject-matter of enquiry in the appeal and whose 
presence is not necess for the final settlement 
of any dispute between the parties who are actually 
before the Oourt, and whose legal rights would not 
be in any way affected by ay decision at which the 
Court might arrive after the hearing of the case. [p. 
758, col. 1. 

There d no custom among the Raidas Chamars, 
uuder which a lambera son inherits to his step- 
father. [p. 754, col. 2.] 

First appeal from a decree of the Second 


Additional Subordinate Judge, Oawnpore, 
dated the 25th of July, 1925. 

Dr. K. N. Katju and Mr. Ambika Prasad, 
for the Appellants. 

Messrs. U. S. Bajpai and Sailanath 
Mukerji, for the Respondent. 


JUDGMENT.—This appeal relates to 
a house situate in Purwa Hirawan in the 
city of Oawnpore which has been valued 
at Rs. 7,000. This house admittedly be- 
longed to one Ishwaridas who died leaving 
a widow, Musammat Bhagni, anda daughter 
Musammat Bhakoi. The daughter, who was 
married to one Gharibe, pre-deceased her 
mother without leaving any issue. Gharibe 
married MusammatSukhia who was implead- 
ed as defendant No. 1 in the suit as 
originally brought. She died during the 
pendency of the suit in the trial Court. 

Musammat Bhagni executed a simple 
Mortgage ofthe house in controversy in 
favour of Debidin on the 6th June, 1921, 
She died on the 27th April, 1924.. 

One Ohokhty filed a suit in forma pau- 
peris on the 26th May, 1924, for recovery of 
possession of the house and certain move- 
ables on the*allegation that he was the 
reversionery heir of Ishwaridas, that the 
mortgage executed by Musammat Bhagni 
was without legal necessity ; that upon her 
death Musammat Sukhia, the widow of 
Gharibe, and Musammat Rukis, defendant 
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No, 2, who was the daughter of one Banc 
uncle of Ishwaridas, had taken possessior 
of the property unlawfully, as they were 
not the heirs of Ishwaridas under the lav 
of inheritance. 

The parties tothe suit are Raidas Chamars 

Ohokhey, the original plaintiff, died al 
8 very early stage of thesuit. The exaci 
date of his death is not known. 

On the 3rd January, 1925, an application 
was presented by Musammat Mulia for seli 
and as the next friend of Mewa Lal foi 
substitution of names in place of Ohokhey 
in which it was stated that Mulia wae 
the widow and Mewa Lal the son of the 
deceased, This application was opposed by 
Debidin, who stated that Mewa Lal was 
not the son of Ohokhey, but of one 
Khushali by Musammat Mulia and that 
Musammat Mulia was not married to 
Ohokhey. The learned Subordinate Judge 
directed by his order dated the 31st March, 
1925, that both Musammat Mulia and Mewa 
Lal be substituted in place of Chokhey 
and that it was not necessary to decide at 
that stage if these two oreither of them 
had title to the property claimed. ` | 

The application to sue in forma patie 
peris was granted. 

The defendant Debidin contested the suit 
on the ground that Ohokhey was not the 
reversionery heir of Iehwaridas : that Mulia 
was not his widow; that Mewa Lal was 
not the son of Ohokhey but was a lambera 
who eame to live with Chokhey when he 
brought Musammat Mulia to his house and 
that the mortgage was for legal necessity. 

The Bubordinate Judge passed a decree 
in favour of Mewa Lal for the house. He 
dismissed the claim of Musammat Mulia 
who submitted tothe decree and preferred 
no appeal. He disallowed the claim as to 
moveables, No appeal or cross-objection 
A been filed by Mewa Lal asto the move» 
ables. 

TheSubordinate J udgerecorded thefollows 
ing findings :—(1) Ohokhey was a collateral 
of [sh waridas and was entitled to inherit his 
property on the death of Musammat Bnagni, 
(2) Musammat Mulia was married to Ohokney 
in the gaonahi form of marriage which 
was valid according to the custom of the 
caste (3) Mewa Lal was the son of Musammat 
Mulia by Khushali, her former husband, 
butas he was brought to the house of 
Onokhey at the time of her re-marriage he 
became the son of Ghokhey according to 
the custom of his caste. (4) The plamtis 
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hed failed to establish the claim as to the 
moveables. (5) Tae mortgage ia favour of 
Davidin was without lagal necessity. 

Daoidia appeals. 

It was contended that Ohokhey wasnot 
the reversionery heirof Ishwaridas. 

According to the plaintiff, Bhawani Din, 
the grandfather of Ishwaridas had a bro- 
ther of the name of Gajjan and Chokhey 
was the son of Kanhai who was the son of 
Gajjan. No documentary evidence as to the 
pedigree has been produced by either 
Bide. Oa behalfof the plaintiff four wit- 
nes3ess have been examined who support 
the plaiatiffs pedigree. These witnesses 
are residents of Hirawaa-ka-Purwa and are 
clos» neizhbours of Ohokhey. Wazirdas, 
aged 76 was on terms of social intercourse 
with Ishwaridas. He deposes that part of the 
peligree was known to him from his per- 
sonal knowledge and that another part he 
learat from Dayal and Ishwaridas, who 
were the son and grandson of Bhawanidin. 
These peraons are dead, and the statements 
having been made before any dispute arose 
83 to the pedigree, they were admissible 
in evidence. No particular fact has been 
brought out in oroas examination against 
this witness beyond the suggestion that 
the witness, beiaga tenant of the person 
who was looking after the case for the 
plaintiffs, may have been under his influe- 
noe. 

Madari, the next witness, did not see 
Bhawanidia or Dayal He heard from 
lshwaridas ani Ohokney that Gajja was 
the father of Kandhai Itis argued that as 
the witness does not know the name of his 
grand-father or his brotherit was impossi- 
ble that he Should have kaown the pedigree 
of persons wno were strangers to his 
family. He states that he had dealings 
wita Ishwaridas, Another argument urged 
against him is that he had borrowed money 
from Sanwaldas whose general attorney is 
looking after the case for the plaintiffs, 
These reasons seem to us to be insufllei- 
ent to discredit the witness, 

Jodha appeara to be connected with the 
family of isnwaridas through Gaaribe, the 
soo-in-law of Ishwaridas, and who was the 
nephew of the witness by relationship. 
Ia his examination-ia chief he states that 
Kaadüai was the son of Bakhtawar, This 
however, is aot correct, but tne witness cor- 
rects himself forthwith. He makes asome- 
wnat peculiar statement that he did not 
know the nameof Bakbtarrar's grandfather, 
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yet he mentions that Gajja’s father was 
Ramdin. The witness does not appear to 
be endowed with a large measure of 
intelligence, but he is certainly not alying 
witness. The only point brought out against 
Maiku, the last witness, is that he is Sanwal 
Das’ samdhi. The plaintiffs’ witnesses have 
been believed by the Court below and we 
see no reason to take a different view of the 
oral evidence produed by the plaintiffs. 

The defendant has examined three wit- 
nesses of whom Musammat Rukia is the 
daughter of Bans, uncle of Ishwaridas, She 
was married at the age of 7. Her husband 
died 25 years ago when she came to the 
house of Ishwaridas and was supported by 
him. She did not see Kandhai or Ohokhey, 
nor hear of any person of the name of Gajja. 
She did not see Bhawanidin. She suppor- 
ted the mortgage in favour of Debidin as 
being one for legal necessity, but was dis- 
believed by the Court below. The other 
two witnesses are strangers to the family 
of Ishwaridas.  Lakai belonga to Dalel- 
ka Parwa. He had seen Kaudhai, but does 
not know his father's name. His reason 
for saying that Ohokhey was not the son 
of Kandhai is most unconvincing. He 
gays, "Ohokhey used to quarrel with Kan- 
dhai and the latter used to complain of 
him, saying that his lamber son does not 
maintain him. This is the-only source of 
my information.” Bhajan is'a resident of 
Colonelganj and has been living in Purwa 
Harawan only for the last three years. He 
had no relationship with Kandhai, and does 
not know the name of the fatherof Kan- 
dhai orof Dayal. The Court below was 
justified in rejecting the oral evidence 
produced by the defendant. We find on 
the evidence that the pedigree set up by 
the plaintiffs is proved and that Ohokhey 
was the reversionary heir of Ishwaridaa 
on the date when his widow Musammat 
Bhagni died. 

It is not necessary to make a detailed 
review of the evidence relating to Musam- 
mat Mulia's marriage with COhokhey. The 
custom’ of widow re-marriage is admitted 
by the defendant's «witnesses. It is also 
admitted that Musammat Mulia lived 
with Ohokhey for long number of 
years right upto the death of Ohokhey. 
The plaintiffs’ witnesses in proof of her 
marriage with Ohokhey have been believed 
by the @ourt below and no sufficient 
reason has been shown to puta different 
yiew upon this evidence, . 
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In the application presented by Mewa 
Lal through his mother Mulia on the 3rd 
January, 1925, he claimed to be the son of 
Ohokhey. The defendant in his applica- 
tion dated 31st January, 1925, denied that 
Mewa Lal was the son of Ohokhey and 
stated that he was the son of Khushali, 
resident of Mauza Girsi. The statement was 
not contested by Mewa Lal. In his applica- 
tion dated the 14th March, 1925, Mewa Lal 
set up & new case based upon a custom by 
which he claimed to have a right to succeed 
to the estate of his step-father Ohokhey. 
After narrating the fact that his mother, 
Musammat Mulia was married to Chokhey 
in the gaonahi form of marriage acustomary 
amongst the Chamars, he pleaded a custom 
in the following terms :— “Moreover the 
custom is also observed by the members of 
the brotherhood of these petitioners that if 
any one takes any woman as his wife 
according to the gaonahi form of marriage 
and ifsuch a woman has any son by her 
first husband, he may adopt such a son also 
and may keep and maintain him and brin 
him up like hisown son. Such ason shal 
be and is treated as his begotten son and 
acquires the property of his father. Thus 
Mewa Lal became the son of Ohokhey 
deceased and has full right to his property 
according to the custom and Hindu 
Law. There are many such examples in the 
brotherhood of these petitioners and cases 
have also been fought whereby all the 
above particulars can be proved”. 

No distinct issue was framed as to this 
custom, but the parties have not been 
prejudiced by this. Both the parties have 
produced evidence on this point, 

The plea as to the existence of this 
custom appears to us to be an after- 
thought. 

It was stated in the petition dated the 
14th March, 1925, that this custom had 
received judicial recognition. 

Sanwaldas, who is the principal witness for 
the plaintiffs, deposes that there have been 
cases in Courtein whichsuch sons wererecog- 
nised as thesonsoftheirnew father. We have 
een referred td a judgment based upon an 
award dated llth March, 1919, and another 
judgment dated 20th November, 1924, in 
support of the” custom.” There is not a 
wordto be found in these two judgments 
about the custom in issue and, there- 
fore, these two documents are absolutely of 
no help to the plaintiffs, 6 

"There ig no evidenca whatsoveron tha 
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record to show that Ohokhey adopted Mewa 
Lal as his son or brought him up like his 
own &on. 

Sanwaldae,. Hanuman, Sewak and 
Wezirdas have given a few instances of a 
lambera son inheriting the estate of his 
step-father. Not one of these lambera 
sons has been put into the witness-box to 
corroborate the above named witnesses, 
Nanhu deposes as to the existence of the 
custom in general terms and cites no 
instances. When a person marries a widow 
who has a son or sons by her first 
husband he may well expect to have sons 
of hisown by this marriage. It is very 
diffieult to hold that from the date of 
his marriage the lambera son becomes his 
son by force of acaste custom of such a 
very peculiar character. 


` The alleged custom, if it exists at all, 


must be of very recent growth. Sanwaldas 
cannot quote a single instance prior to 25 
years. According to Maiku a lambera 
inherits the property of his natural father 
as well. 

It is argued that the existence of the 
custom is admitted in substance by two of 
the defendant's witnesses, namely, Kalka 
and Debi. All that Kalka states is that his 
third wife brought ason to him by her 
firat husband aad he supports him. Debi 
states that Ramdas and Durga got the 
property of their step-father as the latter 
had no heir. Here there was no one to 
dispute the title of possession of the step- 
sons, f 

A custom in dergoation of the ordinary 
law of succession must be proved by clear 
and cogent evidence. We disbelieve tha 
evidence produced by the plaintiff and hold 
that the alleged custom has not been 
established, : 


It may beadded here that Mr. Crooke in 
his standard book “Tribes and Castes of the 
North Western Pravince and Oudh (1896 
Vol II, page. 77) makes the following 
observation about Chamare:— “If the 
widow beyoung and her younger brother- 
in-law of a suitable age, they usually 
arrange to live together; if this cannot be. 
arranged, she usually marries some widower 
of the tribe by the sagdi of karao form. 
In this case the brother and father of her 
late husband havea right to the custody 
of thechildern of the first marriage :.this 
rule is relaxed in the case of a baby, which 
accompanies ite mother, In. some casen 
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the widow is allowed to take with her to her 
new home all the children of the first marri- 
age”, This isallthat is said by Mr. Orooke. He 
does not record the existence of a custom, 
as has been pleaded by the plaintiffs, 

No serious attempt has been made to 
impugn the finding of the Court below that 
the mortgage made by Bhagni in favour 
of Debidin appellant was without legal 
necessity. We hold that the view ofthe 
trial Court on this point was undoubtedly 
correct. 

On the above findings, the appeal ought 
to succeed against Mewal Lal and his suit 
claiming to be the legal representative of 
Onokhey, the original plaintiff, ought to be 
dismissed. 

It is argued, however, that although 
Muszmmat Mulia did not file an appeal 
against the dismissal of herclaim as the 
widow of Ohokhey this Court ought to pass 
8 decree in her favour under O. XLI. r. 33 
of the Oivil Procedure Code. Order XLI, r. 
» of the Oivil Procedure Code provides 
that :— 


“The Appellate Court shall have power 
to pass any decree and make any order which 
ought to have been passad or made and to 
pass or make such further or other decreeor 
order as the case may require, and this 
power may be exercised by the Courtnot- 
withstanding that the appeal is as to part 
only of the decree and may be exercised in 
favour of allor anyofthe respondents or 


parties, although such respondents 
or parties may mot have filed any 
appeal or objection”. There was no 


section in Act XIV of 1882 corresponding 
to O. XLI, r. 33 of Act V of 1908. This rule 
has been copied with a few alterations, 
which are purely verbal, from the con- 
cluding portion of O. LVIII, r.4 of the 
Rules of the Supreme Court of Judicature 
in England. The effect of the rale can, 
therefore, be illustrated by cases in which 
thecorresponding part of the English rule 
has been applied by the Oourt of Appeal in 
England or in Ireland, Though the 
decisions of these Courts do not bind us, 
we think we can use them to assist us in 
applying r. 33. The first of these cases 
is Purnell v. G. W. Ry. Co. (1). That was 
an action for damages for negligence in 
which one of the questions was whether 
the persons who had caused injury tothe 
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plaintiff were acting as servants of the 
Railway Company or of Harris at the tins 
when the accident happened. The Jury 
found against the Company and in favour 
of Harris. The Company then moved for 
a new trial and by order of the Oourt 
served notice of motion upon Harrie. The 
Queen's Bench Division refused to grant a 
new trial, and the Company appealed to 
the Court of Appeal; but did not serve 
notice on Harris, The Oourt of Appeal 
ordered service on Harris and after hearing 
him, set aside the verdict in his favour, 
although the plaintiff had not asked for 
a new trialas against him and had allowed 
the time for doing so to elapse. This 
decision followed and applied the practice 
at Oommon Law in England before the 
Judicature Act that if one defendant success- 
fally applied for a new trial the Oourt 
would grant a new trial against all tha 
defendants. A similar course was taken 
by the Oourt of Appeal in Ireland in Sand- 
ford v. Porter (2). Porter was Waine’s 
Solicitor. Acting as such, he had marked 
judgment against the plaintiff and proceed- 
ed tolevy execution. The judgment waa 
Bet aside and the plaintiff then sued Porter 
and Waine for damages for illegal seizure. 
At the trial the Judge who presided 
directed a verdict for Waine, and the Jury 
found against Porter. Porter moved for a 
new trial and served notice of motion upon 
Waine. When the case came before tha 
Court of Appeal it held that there wasa 
misdireotion in favour of Waine and that 
although the plaintiff had not asked fora 
new trial againsthim, the verdict in his 
favour should be set aside and a new trial 
should be ordered. In delivering judg- 
ment O'Connor, M. R., said :—“I hold that 
the justice of this case is, that the defend- 
ant, Waine, who wrongfally obtained a 
verdict at the trial, and was the sole author 
of a miscarriage of justice to the serious 
prejudice of both plaintiff and hig 
co-defendant, should be remitted with them 
to the same position in which they were 
originally placed. In other words, both 
verdicts should beset, aside, and thereshould 
boa new trial as between the plaintiff 
and both defendants.” All the members 
of the Oourt quoted and relied upon Pur- 
nell’s case. The difference between tha 
two cases of course is thatin Purnell’s case 
(1) the action was against the defendants 


(2) (191) 2 Ir, R. B61; 18 Dr, L, R, 1014 , 
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alternatively, whereas in the Irish case 
the defendants were sued as joint wrong- 
doers. The next case in oraerof time is 
that of Attorney General v. Simpson (3) 
which was quoted bya Full Bench of this 
Courtin Rangamlal v. Jhandu (4). That 
was a suit by the Attorney-General on 
behalf of the public for a declaration that 
the publio was entitled to use a certain 
canal, which ran through the defendant's 
lands and in which there were several 
locks belonging to the defendant. The 
trial Court held that the public was 
entitled to use the canal without paying 
tolls, but that the defendant was not bound 
to maintain and work the locks. The 
plaintiff appealed from the whole of the 
judgment except so much as declared 
that he was not bound to maintain and 
work the locks. The Court of Appeal 
varied the judgment by allowing the 
plaintiff reasonable tolls on beats pass- 
ing through the canal when carrying 
merchandise or other goods; but, although 
the plaintiff had not appealed from that 
part of the order which relieved him of 
&ny obligationto maintain and work the 
locks, the Court declared that he was bound 
to do so. This decision was reversed by the 
House of Lords under the name of Simpson 
v. Attorney General (5) but the jurisdiction 
.of the Court of Appeal to alter part of 
the judgment, although no appeal againat 
that part of it had been taken was not 
questioned in the House of Lords. The 
next oase is Huntly (Marchioness) v. 
Gaskell (6) in which a Judge of the King’s 
Bench Division stryck out certain para- 
graphs from the plaintiff's writ on the 
ground that they were embarrassing and 
an abuse of the process of the Court. The 
plaintiff appealed, and the Oourt of Appeal 
strack out all the endorsements on the 
writ on the ground thatthe writ was an 
&buse of the process of the Court, but 
this was done without prejudica to the 
right of the plaintiff to bring a fresh suit. 
The last case is that of xa dn v. 
Rutherford (7) affirmed by the House of 
Lords under the name of Rutherford v. 


(3) (1001) 2 Ch 674; 70 L. J. Oh. 828; 85 . 825; 
1? NS D 768 "e 
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Richardson (8). That was a wife's petition 
for divorce, which was granted by the trial 
Court. The adultery alleged and relied 
on atthe tris] was adultery on a single 
occasion with a lady who had obtained 
leave to intervene. She appealed and 
the Court of Appeal was satisfied that 
in fact she had not committed advl- 
tery at all with the respondent. The 
respondent bad not appealed, being at 
the time confined during His Majesty's 
pleasure as a criminal lunatic, The Court 
of Appeal directed that the papers should 
be sentto the King's Proctor, who ap- 
pesred and contended before the Court 
of Appeal thatthe petition for divorce 
should be dismissed on the ground that, 
since the Court of Appeal had found, not 
merely that the evidence against the 
intervener wss inadequate, but that, as 
a matter of positive fact, she bad not 
committed adultery with the respondent, 
the respondent could not possibly have 
committed adultery with her, and so the 
decree nisi could not be upheld. The 
petition for divorce was accordingly dis- 
missed and a deoree for judicial separation 
was granted, The petitioner appealed to 
the House of Lords, but the decision of 
the Courtof Appeal was affirmed. 


These cases appear to us to show three 
things. (1) That the jurisdiction conferr- 
ed by O. LVII, r. 4 is undoubtedly 
very wide. (2) That the power (in the 
words of the rule) “to give any judg- 
ment or make any order, which ought 
to have been made" and to do so even 
when the appeal is only from part of 
the decision of the Court below, or when 
all the parties to the original proceed- 
ings are not parties to the &ppeal, will 
be exercised in England or Ireland in 
cases where, as was said by the Attor- 
ney- General in the course of his argument 
in Rutherford v, Rutherford (7) “it is 
both legically and légally impossible” that 
the decision of the Oourt of Appeal can 
exist side by side with that part of 
the decree of the lower Oourt from which 
there has not been an appeal or where 
the result of the conclusions at which 
a Court of Appeal has arrived affect the 
legal rights of the parties to the appeal 
in such a way as to demand a more 
extensive re-adjustment of those rights 


8) (1923) A. 0.1; 99 L.J, P,l 198 L, T, 309, 69 
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than that for which any of them had 
asked, (3) The fact that since the pass- 
ing of the Judicature Act there ‘are so 
few reported cases in which the Court ot 
Appeal in England or in Ireland has exer- 
cised the jurisdiction conferred on those 
Oourts by that part of O. LVIII, r. 4 with 
which we areconcerned shows that thejuris- 
diction is one which should be very sparing- 
ly exercised. We may add that the illus- 
tration to O. XLI, r. 33 ofthe Civil Pro- 
cedure Oode appears to be founded upon 
the decision of the English Oourt of 
Appeal in Purnell'e case (1) already referred 
to 


Order XLI, r. 33 of the Code of Civil 
Procedure empowers the Ovurt of Appeal 
to interfere with a portion of the decree 
passed by the primary Court against 
which no appeal or cross-objection has 
been preferred and is restricted to cases 
where without disturbing the grounds 
upon which the judgment of the trial Court 
proceeds the Appellate Oourt considersthat 
the decree should be modifiedin order to 
do justice to ell the parties concerned in- 
eluding such as have not set the law in 
motion. If the appellant has failed to 
appeal from a portion of the decree which 
was against himor the respondent has 
not availed himself of his right to prefer 
a oross-objeetion the Appellate Court is 
empowered to re. adjust the rights of the 
parties before it where the ends of justice 
call for such an adjustment. The powers 
conferred under this rule are very wide, 
but they are to be resorted to with great 
care and circumspection and not as & matter 
of course but only where strong gfounds 
exist for the exercise of such powers. 

'Tae word "parties" in O. XLI, r. 33 was 
not intended to connote persons other 
than those whohad been arrayed as ap- 
pellants or respondents in the appeal. We 
must keepin view the entire scheme ‘of 
O. XLI. We must also consider the signi- 
ficance of the word “parties” in O. XLI, 
r. 3U of the Code of Civil Procedure. 
Where one of the co-plaintiffs has failed 
to appeal from the dismissal of his 
claim and the time allowed by the 
Law of Limitation for the presentation of 
the appeal has expired, the necessary con- 
sequence is that an important substantive 
right has accrued in favour of the defend- 
ant. The unsuccessful co-plaintiff is not 
a party to the appeal which has been 
preferred by the unsuccessful defendant 
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against the successful co-plaintiff. The 
determination of his right, title or interest 
in the property is not necessary for the 
grant of proper or adequate relief to the 
parties actually before the Appellate Court. 
The Law of Limitation has completely run 
out against him and the decree against 
him has become final. He has not paid 
the necessary Court-fee for an appeal on 
his behalf. In view of all these circum- 
stances it would be extremely difficult to 
hold that the Legislature could ever have 
intended to extend O. XLT, r. 33 to a person 
so situated as the co-plaintiff who did not 
appeal. The latter rule evidently applied 
to cases where no adequate relief could be 
granted to the appellant without allowing 
some consequential relief to the respondent 
even though the latter had not appealed 
or preferred a  eross-objection. In 
Rangamlal v. Jhandu (4) Richards, O J., 
remarked that the Court in exercise of the 
powers conferred by O, XLI, r. 33 should 
not lose sight of the other provision of the 
Code of Oivil Procedure itself, nor of the 
Court Fees Act, nor of the Law of Limita- 
tion. He further observed that “the object 
of O. XLI, r, 33 was manifestly to enable 
the Oourt to do complete justice between 
the parties to the appeal. Where, for 
example, it is essential in order to grant 
a relief to an appellant that some relief 
at the same time should be granted to the 
respondent, the Oourt may grant relief to 
the latter even though he has not filed an 
appeal or preferred an objection.” The 
cass of Mahomed Khaleel Shirazi v. 
Les Tanneries Lyonnaises (9) has been 
relied on by the appellant, but unfor- 
tunately it is not exactly in point. In. 
that case the plaintiff's claim having been 
dismissed by the trial Court, and the 
plaintiff having submitted to the decree, 
the question arose whether the plaintiff 
was entitled to ask the Privy Oouncil to 
grant him certain relief against the suc- 
cessful defendant, under O. XLI, r. 33 of 
the Oode of Civil Procedure. It was held 
by the Judicial Ogmmittee that to give 
effect to the plaiatiff's contention would be 
practically to allow an appeal to Hie Majes- 
ty in Council direct from 'the decree of the 
trial Judge and that O. XLI, r. 33 of the 
Oode of Givil Procedure was not intended 


(9) 91 Ind. Cas 767; 53 I. A 84; A I. R. 1928 P. C. 
31; SO. W. N 588; 49 M.435; (1928) M. W. N. 495; 
$4 L. W. 115; 44 O. L. J. 67; 51 M. L. J. 570; 31 O. W. 
N. 1; 28 Bom. L, R. 1391 (P. 0,). 
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to apply to such an appeal, In the present 
base the co-plaintiff could have appealed 
to this Court directly. He failed to do 
so. Thereis nothing in O. XLI, r. 33 to 
indicate that relief could -be granted to 
& person who is not before the Court 
and whose rights arenot the subject- 
matter of enquiry in the appeal and whose 
presence is not necessary for the final 
settlement of any dispute between the 
parties who are actually before the Court, 
and whose legal rights would not be in 
any way affected by any decision at which 
we might arrive after the hearing of this 
case. 

Iu Chockalingam Chetty v. Seethai Ache 
(10) the question arose whether the plaint- 
iffwas entitled to add as respondent certain 
defendants in the original suit against 
whom the claim had been dismissed and 
no appeal preferred. Their Lordships 
pointed out that the appeal against such 
respondents was prima facie barred by 
limitation and the respondents were entitl- 
ed to hold the decree in their favour 
which was a substantive right of a very 
valuable charecter of which they should 
not lightly be deprived. It could not be said 
that such respondents were “interested in 
the result of the appeal" within the mean- 
ing of those words in O. XLI, r. :0 of the 
Oode of Civil Procedure. 

Musammat Mulia is not interested in the 
result of this appeal qua the determina- 
tion of the rights of the contestants ac- 
tually before us, If she were to be implead- 
ed, the result would, be that she could 
then put forward a claim in direct op- 
position to the right of Debidin on the 
one hand and to that of Mewa Lal the 
so-called son and heir of Ohokhey deceas- 
ed. Her claim against Debidin having 
been dismissed, the latter has, by the 
finality of the decree, secured a very im- 
portant substantive right against Musam- 
mat Mulia, which ought not to be lightly 
disturbed. Even on the assumption that 
the word “parties” is of sufficient amplitude 
to include a party to the original suit who 
has not appealed within the statutory 
period, the presence of Musammat Mulia 
in the Court of Appeal is not necessary to 
grant consequential relief to the plaintiff 


(10) 107 Ind. Cas. 237; 26 A. L. J. 371: A.d. R. 1997 
P. 0. 252; 4 O. W. N. 1231; 27 L. W. 1; 54 M. L J, 88; 
(1928) M. W. N. 20; 47 C. L. J. 126; 32 O. W.N. 281: 
I.L. T.40 Rang. 18; 30 Bom. L. R. 320; 6 R. $3 
(P. CJ. 
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or tbe defendant now before the Court. 
She is sought to be introduced, not with a 
view to grant relief to the parties now 
before the Court; but with the object that 
the decree of the Court below be reversed 
and discharged and a decree be substitut- 
ed in her favour against the defendant- 
respondent. 

Musammat Mulia is not entitled to make 
a grievance of the fact that she has been 
deprived of her rights to the property of 
Ohokhey which she undoubtedly has under 
the Hindu Law. She deliberately eame into 
Court with an untrue story, when, in her 
first application for substitution of names, 
she set up Mewa Lalas the son of Ohokhey. 
When she was forced to abandon that 
position, she put forward the plea that, 
according toa custom prevailing amongst 
the Chamars, a step-son is entitled to succe- 
ed tothe estate of the step-father. It is 
to be remembered that Musammat Mulia 
is not a purdahnashin lady and is not 
hempered by the disabilities peculiar to 
ladies of the purdah, Throughout the trial 
she acted as the guardian of her son Mewa 
Lal and she pleaded the custom already 
referred to whereby Mewa Lal, and not 
she, was heir to the estate of Chokhey. 

She in fact does not appear to have ever 
cared to fight for the property for herself, 
and the real object of her suit was to in- 
stall her son Mewa Lalin place of Ishwari- 
das to which he had not the shadow of a 
claim. 

In view of all these circumstances, we do 
not think that we shouldbe justified in pass- 
ing a-decree in favour of Musammat Mulia 
even if it were lawful to do so under O. XLI, 
r. 33 of the Civil Procedure Code. 

We accordingly allow the appeal, set aside 
the decrees of the Court below and dismiss 
the plaintiffs suit. In view of the fact 
that both the parties had freely engineered 
false evidence, we direct that they should 
bear their own costs both here and hereto- 
fore. ` 


A. N. 4 A ppeal allowed. 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
Crvin Raviston No. 107- B or 1927. 
February 28,1298. . 
Present: —Mr. Kinkhede, A. J. C. 
HARAKOHAND-—APPLIOANT 


versus 
SEORETARY or STATE rog INDIA 
In COUNOIL ror G.I. P. RAILWAY 
OOMPANY-—-NON-APPLICANT. 

Railways Act (IX of 1890), s. 72—Risk Notes A and 
isa jos non-delivery of goods—Burden of proof 
—1Initxal duty of Company to prove loss. 

Ina suit against a Railway Company for damages 
for non-delivery of goods consigned to the Oompany 
for carriage, the initial burden of proving that the 
goods were lost is on the defendant Company and it 
is only after the loss is proved by the defendant Oom- 
pany that the burden of roving wilful neglect will 
be shifted to the plaintiff. 

Great Indian Peninsular Railway Co. Ltd. v Jesraj 
Patwari (1), followed. 

Civil revision against a decree of the 
Judge, Small Oguse Court, Akola, dated the 
22nd February, 1927. 

Mr. G. G. Hatvalne, for the Applicant. 

Mr. W. B. Pendharkar, for the Non- 
Applicant. 

JUDGMENT.—Oat of a consignment 
of sugar booked frem Wadi Bunder on the 
lst April, 1925, consisting of 40 bags plaint- 
iff got 33 bags only on the 9th April, 1925. 
The rest were not delivered. Hence he sued 
defendant Company for damages caused 
for non-delivery of his goods. The defence 
was that the Oompany was not liable 
because ofthe Risk Forms Aand Band 
that the 7 bags were lostin transit. Neither 
party adduced any oral evidence. 

A perusal of the lower Court's decision, 
para. 2 will clearly show that the, Court 
below has proceeded on an erroneous view 
as to the burden of proof in such a case. 
What the plaintiff alleged was a loss to 
himself caused by the non-delivery. He 
did not admit that the goods were lost to 
the Railway Administration. That wasa 
matter within the special knowledge of the 
Railway Oompany and the latter had the 
burden of proving facts which would show 
that it had earned the protection of the 
Risk Notes. The law on the point is very 
clearly set forthin the latest case of the 
defendant Company reported as Great 
Indian Peninsular Co. Ltd.v. Jesraj Patwart 
(D. Rankin, O. J., observes at page 139*: 
"Itis, however, necessary forthe Railway 
Company to get the benefit of this warranty, 


(DIOS Ind. Cas, 252; 58 O. 182; 46 O. L. J. 498; 32 
O. W. N. 76; A. L R. 1928 Cal. 65. < 
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to show thatthe goods are lost, at least to 
show in the first instance that the goods are 
not then and therein the control of the 
Railway Administration,so that they might 
have been delivered to the proper consignee. 
In my judgment, therefore, on both the pro- 
positions—the necessity of showing that 
there has been aloss and that the initial 
burden of proof is on the Railway Oom- 
pany, the cases (referred to by him) have 
to be followed.” As further observed at 
page 140*: “The Railway Company, seeking 
the advantage of the guarantee that 
they will be held harmless for certain things 
must have the duty, inthe first instance, 0 
bringing themselves within the language of 
that guarantee.” 

I do not think I need multiply any 
authorities. 

It is very likely that the Railway Com- 
pany may have no difficulty in showing that 
at the time these 7 bags should have been 
delivered they were lost to the Railway Ad- 
ministration. The correspondence which the 
Oompany is presumed to have made, 
if produced, would have thrown a flood of 
light on this question. But there appears 
to have existed some misapprehension in 
the minds of all concerned in this case as to 
the nacessity of proving loss to the Railway 
Administration and the party on whom the 
initial burden lay. I, therefore, set aside 
the decision and remand the case fora 
fresh decisionon the merits after giving 
the parties fall opportunities to allege and 
prove facts relevant to the two propositions 
which are necessary to be established in 
this case, It is hardly necessary to point 
out that it is only after the loss is proved 
by the defendant Company that the burden 
of proving “wilful neglect” as defined by 
their Lordships of the Privy Council in 
the recent caseof Ardeshir Bhicaji Tamboli 
v. Great Indian Peninsula Railway Co., Ltd. 
(2), will be shifted to the plaintiff. The 
revision, therefore, succeeds, 

The costs of this revision will be paid by 
the defendant Company. The costs in the - 
Court below shall abide the result. 

A N.A. b Revision accepted. 

(2) 107 Ind. Cas. 124; A. I. R. 1928 P. O. 24; 54 M, 
LY 187; 30 Bom. L,R 275, 47,0. L. J. 214; 50. W. 
N. 919; 9 P L T. 17l; 320 W. N.544; 27 L. W. 687; 
98 A. L. J. 545; 52 B. 169 (P. 0). 
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OUDH CHIEF COURT. 
Freer Cryin APPBAL No. 133 or 1927. 
May 7, 1928. 

Present:—Sir Louis Stuart, Kr., Obief 
Judge, and Mr. Justice Reza. 
ROHAN SINGH AND OTHERS— DEFENDANTS 
—APPELLANTS 


versus 
DURGA BAKHSH SINGH AND OTHBAS 
— PLAINTIFFS— RESPONDENTS. 

Mesne projits—Power of Court to award damages— 
Fraudulent trespassers—Power of Court to refuse 
ordinary charges. 

Mesne profits are in the nature of damages which 
the Court may mould according to the justice of 
the case, and inthe case of fraudulent and dis- 
honest trespassers it is right to refuse them charges 
such as would ordinarily voluntarily be incurred by 
anowner in possession, [p. 760, col i 

Grish Chunder Lahiri v. Shoshi Shikhareswar Roy 
y referred to. 

ungar Mal v.Jai Ram (2), relied upon. 

Appeal againsta decree ofthe Additional 
Bubordinate Judge, Hardoi, dated the 28th 
May, 1937. 

Messrs. A. P. Sen, H., K. Ghose and Vije 
Kumar Dat,forthe Appellants, 

Mr. Bisheshar Nath, for the Respond- 
ents. 


JUDGMENT.—This appeal is in 
respect of mesne profits awarded under a 
previous decree. In the original suit the 
appellants were ordered to pay mesne 
profits to the present respondents and 
the decree directed that those profits 
should be determined under the provisions 
ofO. XX,r.12. Against the decree deter- 
mining these mesne’ profits the present 
appeal is preferred. The factsin the pre- 
vious suit can be stated shortly. There it 
was decided that the present appellants 
Rohan Singh and Gajraj Singh, who is his 
brother, had fraudulently and  dishonesily 
taken possession over certain property 
belonging to Durga Bakhsh Singh, re- 
spondent who was their relative. They 
did this at the time that he was a minor. 
Gajraj Singh secured a position as Durga 
Bakhsh Singh's certificated guardian and 
abused that position in every possible way, 
Finally Durga Bakhsh Singh recovered his 
property but in order to be able todo so he 
bad to part with & considerable amount to 


the other two respondenfs.who are his’ 


transferees. As Gajraj Singh was the 

ardian of Darga Bakhth Singh, it was 
incumbent on him to keepaccount’ of the 
income and expenditure of the wart. If 
he had kept such accounts and if thoge 
accounts were honest and if he had also 
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kept the accounts which he. could have 
been expected to keep with regard to 
the income and expenditure of bis own 
property. there would have been very 
little difficulty in ascertaining the exact 
amount of mesne profits. but we find thst 
the two appellants refused to produce 
accounts when the mesne profits came 
to be determined We draw the neces- 
sary inference against them from their 
omission to do so. 

The learned trial Judge has owing to 
their failure to produce accounts calculated 
the profits on basis of rental demand de- 
ducting 121 per cent. for unavoidable failure 
to make collections. We consider that the 
learned trial Judge has very properly 
based his finding upon tbe rental demand 
and that, if anything, he haa heen too 
lenient tothe appellants in giving them 
an allowance of 124 per cent, There ie, 
however, no cross-appeal or objections 
against his having given them this allow- 
ance and there the matter must stand. 
But this is one of the most important points. 
upon which the appellants appeal. We 
gave no hesitation in deciding that plea 
against them. 

Two remaining pleas are these. The 
learned trial Judge has refused to grant 
the appellants rent collecting charges. 
The appellants were not only trespassers. 
They were fraudulent and dishonest tres- 
passers. They had been guilty of a 
peculiarly mean form of fraud upona 
minor. In these circumstances they are 
entitled to no concession It war laid 
down by Lord Hobhonse in Grish Chunder 
Lahiri v, Shoshi Shikhareswar Roy (1) that 
mesne profits are in the nature of damages 
which the Court may mould aecording to 
the justice of the case, and following thia 
decision of their Lordshipsof the Judicial 
Oommittee à Bench of the Allahabad High 
Court decided in Dungar Mal v.Jai Ram 
(2) that in the case of trespassers, such 
as the appellaotaare, it is right to refusa 
themcharges such as would ordinarily 
voluntarily be incurred by an owner 
in possession. We, therefore, decide the 
irren against the appellants on this plea 
also. 

One plea remains. 
put forward a claim 


The appellanta bave 
to be reimbursed 


(1)37 L A. 110 at p 124; 97 O 951: 4 O. W, N. 631; 
10 M. L. J. 356; ? Bom. L. R. 709; 7 Bar. P. O, J. 687: 
14 Ind, Deo, (v. a) 632 (P. O). oe 

(2) 24 A. 376; A, W. N. (1902) 90. 
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amounts which they have stated they ex- 
panded upon the food and clothing of 
arga Bakhsh Singh. Wedo not know 
that they expended anything on the food 
and clothing of Durga Bakhsh Singh but 
they probably expended something. 
The claim, however, which they have 
made in this respect is based on no re- 
liable evidence of any kind. It is based 
upon statements in accounts which Gajraj 
Singh presentedto the District Judge as 
guardian. We have examined those state- 
ments and are satisfied that there is every 
reason to suppose that they arenot genuine, 
There is no evidencein support of these 
: claims, and on the record as itis before us 
we find that the learned trial Judge rightly 
refusedto admit them. This is not acase 
in which it may be thought that the appel- 
lants aresuffering for want of opportunity 
to produceevidence. In the first place we 
have every reason to believe that if they 
spent anythingon the food and clothing 
of Durga Bakhsh Singh they spent some- 
thing very much less than the amount 
they have claimed. But further it is notice- 
ablethatno moveable property, cash or 
jewellery held by Durga Bakhsh Singh's 
father has ever been traced, and consider- 
ing the relationship between Durga 
Bakhsh Singh and the appellants, we find 
it safeto conclude that the appellants 
havenotbeen losers, even although we 
refuse to makea guess as to what they 
may have expended on the food and 
clothing of Durga Bakksh Singh and then 
to grant a set off according to the guess. 
Accordingly we dismiss the appeal with 
costs. i 


G. H. Appeal dismissed, 


ALLAHABAD HIGH COURT. 
Sxconp OIWIL ArPBAL No. 914 oF 1926, 
August 3, 1928, 

Present :—Mr. Justice Weir. 
Musammat PRAN DEI—DsreandDant 
—APPELLANT 
versus 
SAT DEO TIWARI—Pr:«1NTIFF AND RAM 
MILAN TIWARI AND ANoTB82 —DE5FBADANTS 
— RBE PONDFNTS 

Vendor and purchaser—Agreement by vendor with 
third. person not to alienate any of his properties with- 
out latter's consent, effect of, on subsequent purchaser 
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—Registration of such. agreement, whether amounts to 
notice—Sale —Non-payment of consideration —Swuit by 
purchaserto recover possession—Power of Court to 
order payment of consideration —Form of deoree— 
Transfer of Property Act (IV of 1882), s, S—Notice. 

A purchaser cannot be held to have had notice of a 
previous agreement by the vendor with another 
person not to alienate any of his properties without 
the consent of the latter, from the mere fact that 
the agreement was registered where the agreement 
doesnot mention any specifo property at all. [p.. 
763, col. 1) 

Semble— Whether auch an agreement would affect 
the validity of the transfer if the purchaser had 
aster notice or [ibid | " 

Ali Hasan v, Dhirja (1) and Kuldip Singh v. a 
rani Koer (2), referred to. PE E Elet 

A purchaser is entitled to sue the vendor for 
recovery of possession of the properties sold to him 
even though he has not paid the consideration for 
the transfer, but the Oourt should in such a cage 
pass a decree for possession conditional on the pur- 
chaser paying the consideration money to the vendor 
within a particular timo. fp. 742, cols. 1 & 2.) 

Raj Nath Singh v. Paltu (3), followed. 


Second appeal from a deoree of the 
Subordinate Judge, Basti, dated the 16th 
of February, 1926. : 
on Harnandan Prasad, for the Appel- 

t. 
Mr. N Upadhiya, for the Respondenta. 

JUDGMENT.—In this case the plaint- 
if sued for possession of a 4 pie share 
in area Mahulani Khurd which he alleges 
was sold to him for Rs. 40U by Ram Milan 
defendant No. 1. He haa joined as defend. 
ant Ram Milan's wife Musammat Pran Dei 
and one Shiva Har&kh Pathak. The gale 
iu respect of which the suit was brought 
was effected on 29th of November, 1923, 
Several defences were raised, but I am 
concerned with only two.of them. The first 
is this. Musammat Pran Dei, who ia the 
sole appellant in this appeal, alleges that. 
on the 7th of September, 1920, her hus- 
band Ram Milan entered into an agree- 
ment with her that he would not alienate 
either by mortgage or sale, any part o 
his property without her consent. This 
agreement is in writing and has been re. 
gistered ; and Counsel for Musammat Pran 
Dei contends that the agreement is valid 
under s. 25 of the Indian, Oontract Aot. 
The learned Subordinate Judge decided 
that the agresment was ineffectual to re- 
strain Ram Milan’s right to sell the pro. 
perty, and secondly, that, in any event 
the plaintiff was noteaware of the exist. 
ence of the agreement and could not bein 
any way sffected by it, because no specific 
propesty was mentioned in the agreement: 
I agreé with the learned Subordinata J udge 
in holding thatthe fact that this agreement 


762 


was registered cannot be treated as notice 
to the plaintiff, since the property in suit 
is not mentioned in it, and, therefore, a pur- 
chaser or mortgagee would not have dis- 
covered the existence of the agreement by 
a search for transactions affecting the pro- 
perty in suit. The learned Subordinate 
Judge has found asa fact that the plaintiff 
“had no knowledge of this agreement”, t.e., 
had no actual notice of it, and so I hold 
that the agreement has no effect upon his 
' rights asa purchaser of the property in 
suit. It is, therefore, unnecessary for me to 
decide whether the learned Subordinate 
Judge was or was not right in holding 
that the agreement between Musammat 
Pran. Dei and her husband, Ram Milan, 
could not affect the validity of the sale to 
the plaintiff even if the plaintiff had ex- 
press notice of it. The point does not seem 
to be free from doubt [see Ala Hasan v. 
Dhirja (1) and Kuldip Singh v. Khetrani 
Koer (2)] and I abstain from expressing any 
opinion on the point. , . 
The next question is whether the plaint- 
iff is entitled toa decree for possession 
of the property in suit. The deed by 
which the property wassold tohim con- 
tained a statement that Rs. 200 of the 
consideration had been paid to Ram Milan 
before the deed was registered, and that 
the remaining Rs. 200 were left with him 
to be paid to one Musammat Mukhraji, the 
mistress of Ram Milan. The plaintiff says 
that he paid Rs. 200 before the deed was 
executed and also paid the remaining 
Rs. 200 to Musammat Mukhraji, but both 
the Courts below havedisbelieved his state- 
ment and have held that no part of the 
consideration has been paid by him. The 
learned Subordinate Judge has nevertheless 
decreed the plaintiff's claim for possession 
with costs relying on the authority of Raj 
Nath Singh v. Paltu (3). That case was 
decided. by Stanley, C. J., and Pramada 
Oharan Banerji, J. It was in many respects 
similar to the ease before me. There had 
been a sale of-four pies share ina village 
for Rs. 200. The plaintiff alleged that this 
money had been paid and claimed posses- 
sion. The defendants denied that any part 
of the consideration had been paid and 
both the Courts below held that this wes 


1) 4 A, 518; A. W. N. (1882) 118; 2 Inde Dec. (N. &.) 
B^ 25 Q 889; 2 O. W. N. 463; 13 Ind. Dec. (w. s.) 
uo 5 A. D. J, 98; 30 4, 135; A, W. N. (1908) 38, 
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the fact. Stanley, C. J., and Banerji, J „held 
that although the plaintif was entitled to 
gue notwithstanding the fact that he had 
not paid the consideration, there was, 
nevertheless, an equity arising out of the 
non-payment of the purchase-money by the 
plaintiff, and that regard ought to be paid 
to it in any decree which the Court might 
pass. Accordingly they directed that if 
within six months from the date of their 
judgment the plaintiff should pay to the de- 
fendants the sum of Rs. 200, the properly 
mentioned in the plaint should be delivered 
to him, but in default of such payment the 
plaintiff shall forfeit his right to recover 
the property. That decision is binding 
upon me. I shall follow it and make the 
same orderas was madein it. 

I accordingly vary the decree of the 
Court below and direct that ifthe plaintiff 
pays to Ram Milan within six months from 
the date of this judgment the sum of 
Rs. 400, the property mentioned in the 
plaint shall be delivered to him; but if the 
plaintiff does not pay {the purchase-money 
within the time aforesaid, his suit shall 
stand dismissed with costs in all the Courts, 
If, however, the plaintiff pays the said pur- 
chase-money within the said period, then 
in view of the fact that the plaintiff falsely 
alleged that he had paid theentire purchase 
money when in fact he had not, I direct that 
the parties shall abide their costs in the 
Courts below; butthatifthe plaintiff pays 
the said purehase-money within the time 
aforesaid, he shall be entitled to the costs 
of the appeal in this Court. 


A. N. A. Decree varied, 


PATNA HIGH COURT. 
First CIVIL APPEAL-NO, 236 or 1924. 
April 16, 1928. 

Present :—Mr. Justice Kulwant Sahay 

and Mr. Justice Macpherson. 

: SITA DEVI—PLAINTIFF— APPBLLANT 

versus y 
Maharaja Kumar GOPAL SARAN 
NARAYAN SINGH—DEFSNDANT 
— RESPONDENT. 

Hvidence Act (I of 1872), ss. 1, 44, 02—Divorce 
decree of foreign Court—Plea of fraud and collusion 
—Decree in rom, whether can be impeached by third 
parttes—Hindu Law—Maintenance—Wife's right'to 
maintenance—Implied condition of chasttty—Deed of ` 
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tinnuity to wife apart from maintenance—Unchastity, 
effect of—Evidence to prove implied condition of 
chastity, admissibility of—Contract Act (IX of 1872) 
—hRegistered deedof annuity to wife—Absence of 
oonsideration—Validity of deed—Bhumthar Brahmans, 
social status of —Marriage between Hindu and European 
convert to Hinduism according to Arya Samaj tes, 
validity of—Penal Code (Act XLV of 1860), 8. 497— 
Adultery, when an offence—Evidence of adultery— 
Circumstantial evidence, sufficiency of—Practice— 
Absence of rebutting evidence—Duty of Court to 
scrutinise evidence adduced, 

A decree in rem passed by a foreign Court can be 
assailed in India even by persons who were not 
parties to the suit in which it was pronounced on 
ihe ground that it was not pronounced by a Court 
of competent jurisdiction or that it was obtained 
by fraud or collusion. [p. 769, col. 1.] 

Section 44 of the Evidence Act isnot inapplicable 
to judgments in rem. [p. 782, col. 1.] 

A Hindu wife is not entitled to claim maintenance 
from her husband or from the estate of her hus- 
band if she is guilty of adultery. [p. 785, col. 1.] 

The incident of chastity attaches.toan annuity 
granted by a Hindu husband to his wife for her 
maintenance even in the absence of a dum casta 
clause in the deed of maintenance, This incident is 
not inconsistent with any provision of the Oontract 
Act and proof of such an implied incident is not 
ex2luded by s 92 ofthe Evidence Actin the case of 
written grants for maintenance. [p. 780, cols. 1 & 2.] 

Buta grant of an annuity by a Hindu to his 
wife over and above the requirements of mainten- 
ance, made out of natural love and affection, is not 
2 grant for maintenance and isnot affected by the 
subsequent unchastity of the wife. [p. 780, col. 2.] 

. Buch a grant when evidenced by a registered 
instrument in writmg falls within the purview of 
8 25 of the Contract Act and would be valid even if 
there is no consideration for the same. (p. 786, col. 2.] 

Per Macpherson, J.—Bhumihar Brahmans are dwijas 
but cannot be classed as Brahmins m all respects. |p. 
768, col. 2.] 

A marriage between a Bhumihar Brahman and a 
European lady converted to Hinduism according 
to the Vedic rites prescribed by the Arya Samaj 
is valid. [p. 768, col. 1] : 

Adultery per se is not an offence. To come under 

s. 197 of the Penal Code the adultery must be without 
tie E ER or connivance of the husband. [p. 777, 
col. 1. 
Per Trulwant Sahay, J.—Adultery need not, and 
ordinarily cannot, be proved by direct evidence. In 
every case almost the fact is inferred from circum- 
stances that lead toit by fair inference as a necessary 
conclusion. [p. 785, cols 1 & 2.) 

Loveden v. Loveden (12), referred to. 

The fact that no rebutting evidence is produced 
doss not relieve the Court from the duty of critically 
examining the evidence adduced by the party on 
cT the onus of proof lies. [p. 783, col. 2; p. 784, 
col. 1. 


Appeal against a decision of the Sub- 
hha Gaya, dated the 26th August; 


Messrs. B. N. Mitter and S. N. Banerji, 
assisted by Mr. L. P. E. Pugh, for the Ap- 
pellant, 

Messrs. Hasan Imam, S. Sinha, A. Sen, 
H, L. Nandkeolyar, S. A. Sami, S. N. Rai, 
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N. K. Prasad, IT, Mehdi Imam, D. L, Nand- 
keolyar, B. P. Varma and K.N. Varma, 
for the Respondent, 


JUDGMENT. 


Macpherson, J.—This is an appeal 
by Sita Devi describing herself as the wife 
of Maharaja Kumar Gopal Saran Narayan 
Singh of Tikariin the District of Gaya 
from the decision of the Subordinate 
Judge of Gaya, who dismissed her suit 
against her husband on the basis of two 
instruments executed by him on l6th 
April, 1913, and 18th July, 1917, respec- 
tively. 


The instruments which are in English 
are stamped in accordance with s. 25 of 
the Indian Stamp Act, 1899, which deals 
with valuation for annuities, and the exe- 
eutant describes himself as a Bhumihar 
Brahman by caste, a zemindar by profes- 
sion and resident of Tikari in the District 
of Gaya. 


The first deed sets outas follows:— 

“Whereas Sita Devi formerly Elsie Caro- 
line Thompsonembraced the Hindu faith 
and thereupon contracted a legal and bind- 
ing Hindu marriage with mein the Vedic 
form and isand has been living with me 
openly and to the knowledge of my rela- 
tives, friends and dependants as my wife 
since May 2nd, 1909, the date on which the 
said marriage was solemnised by Arya 
Samaj at Lucknow and whereas it is in- 
cumbent for me to provide for the said 
Sita Devi during her life so that she 
may pass her days in ease and comfort, 
I of my own free will and consent and 
without any undue pressure or false repre- 
sentation onthe part of my said wife orofany- 
body else settle a life annuity of Rs. 36,000 
on the said Sita Devi to be paid to her 
in twelve equal monthly instalment 
of Rs. 3,000 to be paid to her or her 
nominee on the first of every calendar 
month, the first payment of which shall be 
made on the May Isf, 1913, and I herewith 
charge my properties stated and fully set 
outand described-below with the payment 
of such annuity which properties after pay- 
ing the Government revenue and road 
and publie'work cesses yields me a clear 
annual fncome of more than thirty-six 
thodsand rupees. Neither I nor after me my 
heirs, or executors, or administrators 
shall have any right to sell, mortgage or 
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in any other way alienate the said pro- 
perties during lifetime of my wife the 
said annuity-holder. IfI or any of my 
heirs, executors or administrators do go, it 
shall be null and void. The said annuity 
shall cease at the death of my wife, thesaid 


by grant B f 
heirs, executors, administrators and assigns 


one perpetual annuity orclear yearly rent 
chargo a sum of rupees fifteen thousand 
to be issuing and payable out of and 
charged and chargeable upon all and 
singular, the properties and villages, 
lands, hereditaments and premises set out, 
and described in the schedule hereto 
which said perpetual annuity or rent charge 
is tobe paid by equal monthly instal- 
ments on the firstday of each and every 
month free from all taxes and deductions 
whatsoever except incometax the first 
of such payments to be made on the Ist day 
of August next... to hold the said 
annuity or annual rent charge unto the 
said Sita Devi, her  heire, executore, ad- 
ministrators and assigns for ever to the 
extent that part of the said life-annuity of 
rupees thirty-six thousand perannum to the 
extent of rupees fifteen thousand per 
annum shall merge intoand be extingu- 
ished in thesaid perpetualannuity of rupees 
fifteen thousand and thereby granted pro- 
vided always that if the grant of the 
said annuity hereby granted shall for any 
reason become ineffective or void in law 
the right of the said. Sita Devi to the 
whole annuity secured by the hereinbefore 
recited deed shall become valid and effec. 
tual capable of being enforced”, 

In both cases thirty-seven villages in 
Aurangabad, a sub-division ofe the Gaya 
Diaetrict, are charged. = 

In her plsint which was filed on the 26th 
January, 1923, the plaintiff Sita Devi set 
out that defendant had in spite of repeated 
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requests, failed or neglected to make any 
payment since August, 1921, and by reason 
thereof and his conduct towards her she 
had been reduced to serious difficulty in 
maintaining herself, which she was doin 
by pledging jewellery, and she had refuse 
the offer to take a lump sum and relinquish 
her rights 

She prayed for a declaration of her title 
to an annuity of Rs. 3,000 a month, tbe 
payment of arrears of Rs. 51,000 from the 
lst September, 1921, to the date of suit, the 
enforcement of the charge by the sale of 
the properties, the sale, if necessary, of a 
Buffieient portion of them, the appointment 
of a Receiverto take chargeof them, future 
payment ofthe annuity and interim pay- 
ment of the annuity pending final judg- 
ment in the suit. 

In his written statement, which was filed 
on the 17th December, 1923, the defendant, 
while admitting the execution of the two 
instruments on which the plaintiff sued, 
submitted that they were obtained 
from him at a time when he. “was 
under the fascination of her charms 
and wasunder the erroneous belief which 
was worked upon his mind by the 
plaintiff that she was his lawful wife". 

The instruments, moreover, being execut- 
ed solely in consideration of the fact that 
she was his wife and would act up to the 
ideal of a Hindu wife and at least would 
live with him always. He pleaded that his 
marriage with plaintiff was not valid as 
being between a Bhumihar Brahman and 
a non-Hindu,to wit a Obristian lady of 
European nationality, and also because at 
that time she was the wife of one George 
Stillwell. He set out that from the time 
when she came to India in 1904-05 as an 
actress she attracted him by her charms 
when he was very young, and since then 
the plaintiff (an intelligent and resourceful 
lady) often met the defendant till she 
pressed the defendant to marry her and’ 
he being young and inexperienced and 
entirely under her fascination yielded to 
her thoughhe was already married to a 
Hindu wife. Hefurther set out that the 
so-called Arya Samaj Vedic rites alleged 
to have been performed to solemnise the 
alleged marriage between the plaintiff and 
himself was a device to ensnare the de- 
fendant and wasin violation of the Hindu 
Law and custom and not bona fide. He 
admitted that he stopped her monthly 
allowance, but on reports of her 
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gross misbehaviour and misconduct in 
England, in particular with a Mr Oulli- 
ford who lived with her for years in the 
defendant's flat in London, and he con- 
tended that in any case her misbehaviour 
would, if she were a Hindu wife, forfeit 
her claim for any maintenance; she 
raverted to the stage in London and her 
conduct was repugnant to Hindu feeling 
and since her return to India in 1922 she 
had, using the name of Maharani of Tikari, 
appeared in public performances in Cal- 
cutta and advertised in the ‘Statesman’ newe- 
papor that she was open to private and 
public engagements. He denied that she 
was in difficulty in maintaining herself and 
averred that she had received large sums 
in cash besides jewels from the defendant 
and had taken the defendants family and 
other jewels worth five lakhs of rupees. 
He submitted that she should return 
the jewels to him as having been given 
to her for mere use and he pleaded that 
this suit was not maintainable until she 
returned the same. 

The admissions that the defendant was 
acquainted with and attracted by the plaint- 
iff in 190405 and that it was after ho 
stopped her aliowance that he was advis- 
ed that the marriage with her perform- 
ed by the Arya Samaj was not legal are 
noteworthy, 

Between the institution of the suit and 
the filing of the written statement there 
had heen proceedings at the instance of 
the plaintiff for interim payments and 
the appointment of a Receiver (both of 
which eventually failed in appeal) in the 
course of which oertain statements of 
fact were made by the parties oh aff- 
davit. On the 20th December, 1923, it 
was contended by Mr. Jackson, who ap- 
peared on behalf of the plaintiff, that 
there was practically no defence. The 
Court, however, framed issues and fixed 
the case for positive.hearing on the 28th 
January, 1924, The defendant asked for 
security for costs, but his application 
was disallowed. The case was adjourned 
to the 5th March for hearing and on 
that date Mr. Jackson for the plaintiff 
put in evidence the two documents found- 
ed upon and the decree of divorce pass- 
ed by the Supreme Oourt of New South 
Wales in favour. of the plaintiff which 
had been filed on 22nd February, while 
the defendant put in the marriage certi- 


fonte which bad been filedon 16th February, 
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On the ground that he was unable to 
bear the heat of Gaya Mr. Jackson then 
argued the case on behalf of the plaint- 
iff and stated that he would not offer any 
further evidence, Hardly any evidence and 
no evidence of importance had then been 
recorded on behalf of defendant. The 
result has been that on behalf of the 
plaintiff no evidence has been adduced 
except the three documents and the wit- 
nesses examined on behalf ofthe defend- 
aut whether in England or in India 
have not been cross-examined because it 
is said, the plaintiff has no funds, and 
though a Vakil watched the proceedings 
on her behalf he took no part beyond 
protesting against adjournments. Neither 
party to the suit deposed and all the de- 
fence witnesses with one exception were 
examined on commission, the evidence of 
European and Eurasian witnesses in Cal- 
cutta being very indifferently led and 
recorded. Oertified copies of the petition 
for dissolution of marriage and accom- 
panying affidavit and of the ‘questions 
for the Judge," all obtained on 27th February, 
1924, and of a transcript of his notes 
of the proceedings at the hearing of plaint- 
if's suit sworn to by the short-hand re- 
porter on 2nd May were filed by defend- 
ant on 2lst July and at the hearin 
admitted in evidence subject to the ob- 
jection of the plaintiff. The suit was 
eventually taken up for hearing ‘on 30th 
July, 1724, and argued on behalf of the 
defendant for seven days. Judgment was 
delivered on the 26th August following 
and appears to follow, closely the lines 
of the argument on behalf of the defendant, 
In his judgment the learned Subordi- 
nate Judge begins with an account of the 
position which unfortunately appears to set 
out as facts several matters of controveray, 
The important issues were issues Nos. 3 


3. Are the ekrarnamas dated the 16th 
April, 1913, and 18th July, 1917, valid and 
for consideratiun? Are they binding on 
the defendant? 3 

4. Whether the alleged marriage of the 
plaintiff with the defendant is legal and 
valid? {Is the plaintiff entitled to en- 
force the said deeds and sue for her al- 
lowance? Oan the defendant question the 
marriage with the plaintiff? 

5. Is the plaintiff's claim tenable having 
regard to the fact that she was married tg 
Mr. Stillwell ? * 
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6. Whether there has been any mis- 

behaviour or misconduct on the part of 
the plaintiff? Has the plaintiff by reason 
thereof forfeited her claim to the allow- 
ance from the defendant under the alleged 
deeds ? 
"71. Whether the plaintiff is in posses- 
sion of any jewelleries given to her by 
the defendant? If so, can she maintain 
the present suit without returning the 
said jewelleries, if any? 

To what relief, if any, is the plaintiff 
entitled ? 

The Subordinate Judge decided all the 
issues in favour of the defendant and dis- 
missed the suit. 

It is convenient to set out at this stage 
certain material faets which are not the 
subject of controversy. 

The plaintiff as Elsie Oaroline Thomp- 
son spinster, aged twenty-one, was married 
on the 11th June, 1903, by special license 
to George Edwin Stillwell, bachelor, aged 
23 before the acting Resident Magistrate, 
Cape Town, The plaintiff was born at 
Sydney in the Oolony of New South 
Wales where her father was a book-seller, 
and was a variety performer under the 
stage name of Elsie Forrest. Her mother 
was present at the marriage, but left for 
Sydney three days later. Stillwell was a 
theatrical artist (in fact a conjurer of 
some reputation) employed in the same 
theatrical company as Elsie Forrest, and 

ave out to his wife that he had been 

om in Kentueky, one of the United 
States of America, After a year in 
Africa the Stillwells game to Oaleutta with 
the Sandow Company in Ootober-Novem- 
ber 1904, and remained there after that 
Company had left. There the defendant 
who is about a year younger than the 
plaintiff was in 1904 05 ' attracted by her 
charms," In January, 1905, Stillwell left 
Oaleutta and proceeded via Singapore 
whence he corrosponded with his wife to 
Sydney, For some six weeks he stayed in 
his father-in-law's houge. After a serious 
illness the plaintiff left Oaleutta in Novem- 
ber, 1905, for Sydney which she reached in 
the following month. On 10th January, 
1906, she filed in the Supreme Court of New 
South Wales a petition for dissolution of 
the marriage and in the absence of Gtill- 


well, who was personally servede a decree. 


nisi was pronounced in the suit «nd was 
made absolute on the 26th J une, 1906, the 
decree reciting, infer alia, that it had been 
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proved to the satisfaction of the Court that 
the respondent was at the time of the in- 
stitution of thesuit dcmieiled in New South 
Wales. The plaintiff returned to Calcutta 
in 1907 and in the end of 1908 plaintiff and 
defendant were together at Manolescue's 
Hotelin Rajpur (near Mussoorie) and tsk- 
ing steps for their conversion to Sikhism 
in order to contract a valid marriage; de- 
fendant had then & Hindu wife living. 
Eventually in 1909 after consultation with 
eminent lawyers, the plaintiff embraced the 
Hindu faith and took the name Sita Devi 
under which shehas sued. The marriage 
of the plaintiff and defendant was solemniz- 
ed by the Arya Samaj at Lucknow on the 
2nd May, 1904. 

The plaintiff and defendant lived to- 
gether openly and to the knowledge of the 
relatives, friends and dependants of de- 
fendant as husband and wife, As the de- 
fendant is popularly designated Maharaja of 
Tikari so the plaintiff was similarly known 
as the Maharani of Tikari. During the 
war the plaintiff was ia London residing in 
the defendant's flatin North Gate Mansions 
of which he paid the rent and costs of re- 
pair. The defendant appears to have been 
in London as he took her to Ciros' and Mur- 
ray’s. After his return to India she wrote 
him affectionate letters in 1916 and 
1917 and the sum of Rs. 3,000 a month was 
paid regularly to her till August, 1921, but 
ceased thereafter. The second deed was 
sent on 6th September,1917, by defend- 
ant's Solicitors in Oaleutta to plaintiff in 
England and on 27th September, 1917, de- 
fendant executed an indentureof trust of all 
his property. Oa Armistice Day 1990 the 
plaintiff appeared at the Aeolian Hall in 
London apparently under the direction of 
her singing-master referred to in the let- 
ters mentioned. One H. T. Caulliford had 
been living with the plaintiff in defendant's 
flat. Plaintiff came to Caleutta towards the 
end of 1922 and was» advertised to appear 
in concerts at the conservatoire and as will- 
ing, like the other professors, to take pri- 
vateand publie engagements and as hav- 
ing consented to give away the prizes at the 
‘ distribution of prizes’ there, She ap- 
pears to have stayed on in Calcutta at least 
tillearly in 1924 but now to be absent from 
India. Stillwell was alivein 1914 and had 
apparently re-married. 

The findings of the learned Subordinate 
Judge were briefly as follows: On the fifth 
iggue he held that the plaintiff's claim wag 
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not tenable, because her divorce being in- 
valid and a nullity to her knowledge, she 
was not defendant's wife and she had ob- 
tained the grant of the annuity in the false 
character of wife acquired b the fraud 
[Giles v. Giles (1)] of posing as a single 
woman which had deceived the grantor into 
believing her to be his wife. 

Onthe fourth issue he found that the 
defendant was not precluded from raising 
thequestion of invalidity of his marriage 
with her even if the divorce was good and 
thatthat marriage was notlegaland valid, 
inasmuch asa Brahman (as he found the 


defendant to be) could not under modern. 


Hindu Law marry even a Hindu of another 
caste and plaintiff could not even become & 
Hindu as Hinduism does not contemplate 
conversion and does not  proselytize. 
He further found that even if the 
marriage were valid theannuity is an adat- 
tam gift of the sixteenth category, the 
plaintiff not being a proper object ofa gift, 
and the defendant was entitled to revoke 
it and had done so. 

On the third issue he held that it was not 
a case of gift but of an annuity, something 
of the nature of a corrody, and that there 
was no gift except of the money already paid. 
The deeds were settlements by husband on 
wife and as the plaintiff knew that her 
divorce and subsequent marriage were 
nullities, s, 25 (1) of the Oontract Act 
did not apply and these ageeements with- 
out consideration are void and not binding 
on the defendant. 

On the sixth issue he held that the de- 
fondant had been able to prove adultery 
and other misconduct on the part of plaint- 
iff whereby she would have forfeited her 
claim to the allowance under the deeds, 
even if they hed been operative. 

Finally, on the seventh issue he held that 
the plaintiffif she had otherwise establish- 
ed her case could have been successfully 
met by the plea of defendant that she 
“could not under any circumstances 
succeed unless she returns the family jewels, 
she having traduced the fair name of the 
Maharani of Tikari and so is unfit to wear 
them.” 

fam anxious that I should not be under- 
stood as accepting any findingof the Court 
below unless Ido so explicitly. He had the 
disadvantage of one-sided discussion of the 
evidence and, as already mentioned, at tha 


(1) (1836) 1 Keon, 085; 44 R, R. 184; 6 L, J, Ob, 46 
48 OR, 21 i i ; 
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outset of his judgment,controversial mat- 
ters are set out as facts. 

Mr. B. N. Mitter, who mainly argued this 
appeal on behalf of the plaintiff-appellant, 
assailed the findings of the trial Court on 
allpoints. Mr. Pugh, who summed up for 
him at his request, put the case of the ap- 
pellant as follows :—- 

(1) Itisa case of charge and nothing 
else. Therefore consideration is not ne- 
cessary. 

(2) It isa contract valid under s. 25 (1) 
of the Indian Oontract Act, 1872, The 
plaintiff's marriage with the defendant is 
valid, 

(a) because the decree of divorce is 
good and the Arya Samaj marriage - 
after plaintiffs conversion to 
Hinduism is good and 

(b) because, even if the decree for 
divorce were invalid, yet the Arya 
Samaj marriage of the plaintiff 
and defendant is not proved to be 
invalid, 

(3) The demises are also valid under 
8. 25 (2) of the same Act as being promises 
to compensate the plaintiff for what she 
had already done for the promisor, such 
88 her conversion to Hinduism and co- 
habitation with him. 

(4) Assuming that the demises are good 
under sub-s. (1) or sub-s. (2) of that Act, 

(a) unchastity or other misconduct is not 
proved and 

(b) even if it is proved, then it does 
not per se break the contracts 
which do not relate to maintenance 
and are not governed by Hindu 
Law. 

(5) In any case the grant under the 
second deed is clearly not for maintenance. 

On behalf of the respondent Mr. Hasan 
Imam confines himself to two points :— 

(1) Stillwell was still the husband of 
the plaintiff when she went through a 
form of marriage with defendant in 1909 
and, therefore, the plaintiff is not the wife 
of defendent and cannot take under the 
instruments, and 

(2) assuming that the divorce was good 
and she was unmarried at the time when 
the Arya Samaj marriage was performed 
and the latter was valid, devertheless the 
plaintiff cannot take advantage of the in- 
struments jn her favour which simply 
provide for the maintenance of a Hindu 
wife, by granting her an annuity charged 
on certain properties of her husband 
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(2) by reason of her proved unchastity 
which involvesa forfeiture of the 
annuity so that she is at best en- 
titled to a maintenance, if in need, 
which he would put at two rupees 
per month, and 

(6) inasmuch as the Oourt will not in 

the circumstances permit her to 
recover the annuity until she has 
returned the jewellery, family and 
other, which he gave to her for her 
use only. 

Mr. Hasan Imam has definitely given 
up the contention that the marriage of 
the plaintiff and defendant could be in- 
| valid for any other reason than that the 

plaintiff had a husband alive at the time 
when it was solemnized and he has been 
well advised in doing so. The views of 
the learned Subordinate Judge in this 
regard are, in my judgment, unsound on 
all points. Defendant has entirely failed 
to establish that the marriage of defend- 
ant and plaintiff is invalid under the 
Hindu Law by reason of the incapacity of 
defendant who is dwij to marry a con- 
vert to Hinduism. His finding would have 
offended against the principle that a 
decision should cause as little disturbance 
as possible to the established state of 
things, and the many mixed marrieges of 
Europeans and Hindus which have and 
are still taking place among the educated 
classes, But in fact defendant has entirely 
failed to establish that the marriage of 
1909 ig invalid under the Hindu Law. 
The Arya Samaj which performed it with 
Vedic rites is a well.known reformed sect 
of Hindus in Northern Iadia of substantial 
and increasing importance, the validity of 
whose marriages it would now be pre- 

osterous to question. The Samaj goes 
ack to the Vedas for its inspiration, 
doctrine and many of its practices. It 
receives adherents from within and with- 
out Hinduism though naturally more 
readily from twice-born or true Hindus. 
As the Encyclopedia of Religion and 
Ethics sets out: , : 


“There is no special ceremony of initia- 
tion for members of the twice-born castes, 
but outsiders, buch as* Ohristians and 
Muhammadans, must undergo a ceremony 
of purification," é 

Thus the conversion of plaintiff te Hindu- 


ism is valid according to the tenets of-the 
Arya Samaj which further does not permit 
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difference of saste to interfere with mar- 
riage. The following quotations are from 
Part II, Oh. ILof “The Arya Samaj” by 
Lajpat Rai, a well-known member: 

“The Arya Samaj repudiates caste by 
birth, ‘The Arya Samaj believes that in 
Vedic times there was no caste.by birth in 
India.’ ‘Oharacter and conduct alone can 
decide whethera person is  twice-born' 
(Mahabharata). 'One of the greatest services 
rendered by the Arya Sama; tothe cause of 
social reform among Hindus is its champion- 
ship ofthe rights of the depressed and un- 
touchable classes to be admitted into the 


‘Arya Samaj on an equal footing with 


persons of the highest castes.’ " 

A member of the Arya Samaj need not 
break completely with the Hindu social 
system, but, on the other hand, there is 
nothing to prevent any twice born Hindu 
from renouncing his caste or shedding any 
part of the marriage laws of his caste. 
Membersof the Arya Samaj may validly 
inter-marry and the embarrassments and 
inconveniences (e, g., those of caste dis- 
cipline) entailed by the mixed marriage 
are an immaterial to the legality of the 
marriage itself as are those entailed by 
marriage of Ohristians of different tribes 
in the Ranchi District. No doubt, many 
Babhans (I use the more usual term for 
convenience) and Brahmans have given 
an opinion that the marriage is invalid, 
but the opinion of ultra orthodox persons 
on such a point, if admissible at all, is 
entirely valueless, as they assume that the 
only valid marriage is a caste marriage. 
In passing it may be pointed out that the. 
learned Subordinate Judge was aleo wrong 
in finding that defendant is a Brahman. 
The only entirely safe and unprejudiced 
evidence on such a point obtainable in 
India is in the Oensus Reports. I refer 
to Gait’s Census Report of Bengal 1901, 
Vol. VI, paras. 595 and 610; O'Malley's 
Census Report of 191i, Vol. V, para. 833, 
and  Tallent's Census Report of Bihar 
and Orissa Vol. VII, page 247. The Bhumihar 
Brahmans are unquestionably dwij anda 
very important community in Bihar, but it 
would be incorrect in all respects to class 
them as Brahmans, 

It will be convenient to consider first 
whether the instruments though agree- 
ments without consideration are preserved . 
from being void by sub-s. (1) ofa. 25 of the 
Indian Contract Act. They are admittedly 
valid under that provision if the plaintiff . 
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is the wife of the defendant. The plaintiff 
has filed a decree absolute dissolving her 
marriage with Stillwell which was pro- 
nounced by the Supreme Court of New 
South Wales. As the contrary does not 
appsaronthe record, the Court is under 
8: 14 of the Oode of Civil Prozedure 
bound to presume that the decree was 
pronounced by a Oourt of competent 
jurisdiction. 

This presumption arising from the pro- 


. duction of the decree may, however, be 


rebutted by proving want of jurisdiction. 
Tae defendant assailed the decree on that 
ground and also on the ground that it was 
obtained by fraud or collusion. 

: On behalf of the appellant it has been 
urged that a decree in rem even of a foreign 
Oourt cannot be contested at all or at least 
can be contested only by the. parties to the 
suit in which it was pronounced. I am 
unable to accede to this contention. Apart 
from 8.14 of the Code of Civil Procedure 
already cited, s. 44 of the Indian Evidence 
Act, 1872, lays down that any party'to a suit 
may show that any judgment or deoree 
which is relevant unders. 4land which 
has been proved by the adverse party, was 
not delivered by a competent Court or was 
obtained by fraud or collusion, Section 41 
enacts that a final decree of a competent 
Court in the exercise of matrimonial 
jurisdiction which confers upon or’ takes 


away from any person any legal character’ 
not as against any specified) person but: 


absolutely, is relevant when the existence 
of any such legal character is relevant, and 
is conclusive proof that any legal character 
which it takes away from any such person, 
ceased at the time from which such. decree 
declared that it had ceased or should 
cease. It is clear that the decree of divorce 
can beassailed by the defendant on the 
grounds set out ins, 44, 

‘The position under English Law is 
set out in “The Conflict of Laws” by 
Dicey and Keith at page 436, Third Edition, 
as follows: — f 

“If the fraud or collusion ofthe parties 
induces the Divorce Oourt of a foreign 
country to believe that it has jurisdiction 
where, according to the doctrine maintained 
by English Tribunals, it has nojurisdiction, 
then the judgment or sentence of divorce 
is rendered in England invalid by such’ 
fraud or collusion. But if the fraud or 
collusion does not go to the root of the 


- foreign Qourt's jurisdiction but merely 
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by the pretencs of facts which do not 
exist, or the suppression of the facts 
which do exist, induces the foreign Court to 
grant a divorce which it would is not other- 
wise have granted, then, as long as such 
divorce continues in forcein the country 
where it is granted, it cannot be invalidated 
in England merely on account of such: 
fraud or collusion. In many of the judg- 
ments as to the effect. of fraud ona 
judgment or sentence of divorce it has 
been said that the Courts will not recognise 
the decree of a foreign ; tribunal . where 
the judgment has been obtained by 
collusion or fraud of the parties, But I 
think, when those cases are examined: 
that the collusion or fraud.which was being 
referred to: was to every 'oase'........... TIN 


collusion or fraud relating to that whish : 


went tothe rootof the matter, namely; the 
jurisdiction of the- Court. In other words 


(they were) as an illustration, cases:where. 


the parties have gone to the foreign 
country and were not truly domiciled 
there and: represented that they were 
domiciled there andso had induced the 
Court to grant a decree. 


The collusion.or- 


fraud in those cases have goneto the root: 


of the jurisdiction. There is.no jurisdie- 


tion if there is no domicile, and, therefore,’ 


collusion and ffaud entered! into: :many of 


those cases-in a way: that went to- fortify’ 


the view that where there is no domieile- 


there is no jurisdiction. But supposing 
that what. was kept back was something 
that. would have made the Oourt come 
to a different conclusion -than it would 


otherwise have done, I can see no valid. 


reason in the judgments in cases affecting 
status for treating the decree as a nullity, 
unless it is set aside: Bater v. Bater (2). 


I am of opinion that the law in India. 
goes further and definitely allows even’ 
& decree inrem which is relevant under. 


g. 41 of the Evidence Act which was passed 


in 1872, to be contested also on the ground’ 


of fraud’ or collusion which does not go tô 
the jurisdiction of the Court. — ' . 
To establish lack of jurisdiction, fraud and 
collusion the defence adduced in evidence, 
(1) a copy of the record of the ' suit Still- 
well v. Stillwell or.r&ther of portions thereof 
consisting of "P And Unt 
(a) certified copies of the petition of the 
. pl&intiff for. dissolution of her 
marriage, with accompanying aff- 


(2) 1908 P, 209 at p, 218; 75 L, J. P, 60; 94 L, T, 
835; T. L, R 08, ` . 4 
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filed in the Supreme Court of New 
South Wales before Simpson, J, 
Judge ofthe Matrimonial Oauses 
Oourt and, also of the “questions 
for the Judge” signed by the Regis- 
trar, and 


(b) & copy of the proceedings of the 
‘Court at the hearing of the suit 
which is supported by an affidavit 
of the Court reporter who took short- 
hand notes of the proceedings, and 


(2) oral evidence. 


Before dealing with this evidence in 
detail it is necessary to make a faw prelimi- 
nary observations on the domicile of 
Stillwell, since the most strenuously 
contested question in this litigation is 
whether he was domiciled in New South 
Wales on the 10th January, 1906, on which 
plaintiff presented her petition for dis- 
solution of her marriage with him. His 
domicile of origin was not in New South 
Wales. It is the case of both parties that it 
was in Kentucky. There is nothing to 
indicate that he acquired any domicile 
of choice before 1905 or 1906. The only 
provision of law under which the Supreme 
Court of New South Wales could have 
jurisdiction to dissolve the marriage of the 
Stillwells wass, 15 ofthe New South Wales 
Matrimonial Causes Act, 1899, which runs as 
follows:— 


"Any wife whose husband is at the 
time of the institution of the suit 
domiciled in New South Wales may 

esent; a petition tô the Court praying 
that her marriage may be dissolved on 
the ground that since the celebration 
thereof her husband has been guilty of 
adultery.” Section 18 may also be quoted 
here, j^ runs: " Whenever a petition is 
presented under s. 15 the Oourt shall 
dismiss the petition if - 

(a) it is not satisfied on the evidence 
that the alleged adultery was com- 
mitted, or ] 

(b) if it finds that the petitioner has dur- 
ing the marridge been accessory 
to or conniving ,at the adultery of 
the other party to the marriage 
or has condoned the adultery com- 
plained of, or ^ 

(c) it finds that the petition is presented 
or prosecuted in collusion with 
either of the respondents, 
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The case made out by the plaintiff in the” 
Divorce Court was that Stillwell the 
only ‘respondent’ was on the 10th 
January, l806,domiciled in New South 
Wales. The defendant in this litigation 
sought to prove (|) that Stillwell was not 
domiciled there on that date and so the. 
Court had no jurisdiction to dissolve the 
marriage, (2) that the proceedings in that 
Court were vitiated by fraud or collusion 
between the Stillwella in respect both of 
the question of domicile and of other 
matters, whereby they misled the Court. 

The proceedings in the Divorce Court 
being important because the defendant 
relies upon them in support of his conten- 
tion and because they. also elucidate 
the position, I detail them at some 
length. 


In her petition for dissolution of marriage 
addreseed to the Judge of the Court of 
Matrimonial Oauses filed on that date the 
plaintiff set out the facts relating to 
her marriage, that her own birthplace was 
Sydney and her husband was born at Paria, 
Kentucky, and that the latter was [at the 
time of the institution of the suit domicil- 
ed in New South Wales; that there was no 
issue of the marriage, that he had been 
guilty of adultery with a woman, whcee 
name was to the petitioner unknown, at the 
Gresham Hotel, Sydney, at which he was 
then residing and at other places in the 
State of New South Wales, and asked for 


`a decree dissolving the marriage and for 


‘further and other reliefs’ In am affidavit 
to the truth of the statement in the peti- 
tion she also swore that there had been 
no collysion or connivance, past or present, 
direct or indirect, between her and her 
husband any other person, 


The ‘questions for the Judge’ submitted 
by the Registrar were (1) whether the 
Stillwells were married on llth June, 1903, 
and (2) whether Stillwell had between the 
lst November, 1905, and 10th January, 1908, 
committed adultery at the Gresham Hotel, 
Sydney, New South Wales, and other 
Places in the said State. In the course of 
the hearing the Presiding Judge struck out 
from the second issue the final words “and 
other places in the said State,” presumably 
because evidence as to adultery at the 
Gresham Hotel was adequate under 8. 18 (a), 
but the words possess some importance in 
this litigation as indicating that it was con- 
templated to adduce evidence of adultery 
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prior to the date when Stillwell went to the 
Gresham Hotel. 

In her deposition at the hearing on 22nd 
March, 1908, the petitioner first proved the 
marriage at Oape Town and then gave 
evidence in support of domicile. She 
stated that her husband had told her that 
he was born in Kentucky in the United 
States of America, that he had been several 
years away from America, his father and 
mother were dead and he had no relations 
and that he had been livingin England 
for four years. In reply to a question 
from the Oourt she stated that when they 
were about to be married Stillwell said he 
would make hishome at Sydney. Her home 
wasin Sydney and her people were living 
there: about April, 1903, she had gone to 
Africa to join a company there. She 
joined first and Stillwell afterwards joined 
that company asa conjurer and illusion- 


Ist: 

"He stated that he intended to go to 
Bydney and take engagements and finally to 
settle down ." 

He said he intended totake up her father's 
business of bookseller and stationer in 
Sydney after performing his professional 
engagements. A year after the marriage 
the Billwelli went with a company to 
Oaleutta where they afterwards took private 
engagements, As they became short of 
money Stillwell arranged to go to Sydney, 
while she would proceed to Tondon where 
she was to be instracted in dramatic work 
and had to fulfil engagements, until her 
husband could bring her back to Sydney. 
He left Calcutta in January, 1905, and 
proceeded to Sydney via Singapore whence 
the husband and wife corresponded. He 
asked her to address his letters after he 
bad left Singapore to the care of her father 
at Sydney. The English engagement fell 
through and her trip to England was 
abandoned in March, 1905. She left Oalcutta 
in November, 1905, after a seriousillness and 
arrived at Sydney in the following month, 
Two weeks later she met him for the first 
time at her parents’ house. Her husband 
told her that she could come back and 
live with him ifshe liked to support herself 
andin reply she said thatif she had to 
support herself she would prefer to stay at 
home with her people. On the following 
day he usked her tolive with him and she 
refused todo so until he explained some 
of his conduct in Manilla. He refused todo 

Ba and intimated that he was living with 
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another woman and refused to give any ` 
account of his doings at all. He said that 
he would not give up the woman with whom 
he was living and whom he said he had 
broughtfrom Western Australia. At further 
interviews he refased to give up the 
woman and did not ask deponent to live 
withhim again. 

Benjamin Samuels th3 landlord of the 
Gresham Hotel deposed that he knew 
Mr. Stillwell who was employed with 
Thurston, entertainer, and who was 
staying at his Hotel. The witness was 
then retired and Mary Ann Thompson 
mother of Mrs. Stillwell was produced, 
obviously to give evidence as to the 
domicile of Stillwell, She deposed that 
before the marriage Stillwell had stated 
that he would bring her daughter home to 
her in New South Wales, would eventual- 
ly make that State his home and would 
assist her husband in his business. She 
left Africa three days after the wedding 
and he said his letters were to be addressed 
to their business place in New South 
Wales. Before her daughter returned from 
Oalcutta Stillwell had been staying with 
witness at witness’ house fora period of 
about six weeks. He was waiting for an 
engagement with Rickards. He went for 
a short time to New Zealand and returned 
to Rickardsand then went to Thurston, a 
variety artist, and she saw him performing 
at the Palace Theatre. 

Benjamin Samuels, re-called, identified 
a photograph as that of Stillwell who had 
said he was aconjurer and was employed 
at Thurston's. Stillwell had stayed at his 
Hotel for about five weeks from December 
1905 until the end of January 1906 and 
had towards the latter end of his stay 
mentioned thata petition of divorce had 
been served on him. He had a woman 
who was not Mrs. Stillwell the petitioner 
staying with him under the name of Mrs, 
Stillwell and Stillwell and that woman 
occupied one room all the time. The peti- 
tioner re-called identified the photograph 
shown toheras that of her husband and 
proved that there was ho issue of the 
marriage. The Court decided both issues in 
favour of the plaintiff and granted a deoree 
misi to the petitioner rbturnable within 
three months. The, decree absolute (Ex. I) 
which is dated the 26th June, 1906, seta 
out that, upon reading the decree nisi, 
the. affidavit of service of a copy thereof 
on the Orown Solicitor and the request in - 
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writing of the petitioner that such decree 
be made absolute and the certificate of the 
Registrar of the Court that no matter in op- 
position to the final decree was pending, 
“and it having been. proved to the satis- 
faction of this Oourt that the respondent 
was atthe time of the institution of this 
suit domiciled in New South Wales” 
the Oourt ‘made the’ decree absolute 
and the marriage of Elsie Caroline Still- 
well with George Edwin Stillwell was 
dissolved. 


It may be observed that the full record 
of the trial is not before the Court: the 
affidavits of service and search mentioned 
in the proceedings in Court have not 
been produced and probably something 
in the nature of an order sheet was kept 
in which there may well have been orders 
as to the proof of domicile, but it is not 
forthcoming. One cannot feel sure, there- 
fore, that the Divorce Court had not 
materials before it beyond what defendant 
has made available in this litigation, 


On these proceedings the learned Sub- 
ordinate Judge is transparently in error 
in holding that the Divorce Court did 
not address itselfto the question of.domi- 
cile and that the evidence fell far short 
of what was required to prove domicile 
in New South Wales. The lower Oourt is 
also in error in supposing that Stillwell 


ever meant to enter his father-in-law's _ 


business -as soon -as he came to Bydney. 
The intention expressed was first to take 
engagements in the State and after ex- 
ploiting that side until presumably it 
was played out, to “settle down to the 
more prosaic buf more certain business 
of book-selling in an established business, 


The oral evidence consists of the deposi- 
tion of Joseph Edward Oollier “a member 
of the theatrical profession” as sheet-anchor 
with-an adminicle in certain evidence 
relating to events in Oalcutta in 1904-05 
whieh as Mr. Hasan Imam admitted, ig 
not by itself sufficient to establish want 
of juriadiction or fraud or collusion. ' 


Oollier has deposed that he knew Still- 
well in South Africa in 1901 and met 
Elsie Forrest in 1902 at Dunedin in New 
Zealand; that in 1905 he was playing at 
the opera-house at Auckland in that Domi- 
nion along with Stillwell and staying at 
the -same Hotel when Stillwell's wife 
Plesie Forrest came there, 
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“She wanted with Stillwell ‘to go to- 
Sydney toobtain a divorce, Stillwell re- 
fused to go. He said he wanted money. 
This gave rice toa heated discussion and 
became known toeverybedy in the com- 
pany. Stiliwell said he had already egreed 
not to oppose the divorce and hence it wes 
unnecessary for him to go. He got scme: 
money too from his wife Elsie Forrest. 
This was at the end of 1905 or beginning 
of 1808. Then I went with another company 
to the Pnatic (?) Ieland and we landed in 
the Fizi Island. I do not know whether 
Stillwell actually went to Sydney.” 

The learned Subordinate Judge apparent- 
ly accepted the contention advanced on 
behalf of the defendant that Collier's 
evidence could not but be true because 
it ‘fits in exactly with the evidence in 
the Divorce Court" though given long 
before the defendant obtained copies of 
the proceedings in that Court. These 
groundsare not well-founded. In the firet 
Flace itis not unreasonable to hold intke 
absence of evidence to ihe contrary that 
intimation of the contents of thcse pro- 
ceedings could have reached the defend- 
ant's advisers along with the copies cer- 
tified on 27th February while one of the 
Oalcutta witnesses also possessed a photo- 
graph of plaintiff taken at Auckland from 
which a guess may have been made. In 
the second place there is no reference in 
the divorce proceedings to New Zealand 
except Mrs. Thompson’s statement that 
Btillwell “went to New Zealand for a 
short time. He got back about December.” 

On behalf of the appellant it is strongly 
contended that Collier's testimony ought. 
not to Be believed, and, in my opinion, there 
is great force in the contention, It ig 
inconsistent with. the testimony in the 
Divorce Oourt where plaintiff stated that 
she did not see her husband for two weekg 
after she arrived in Sydney and that he 
came to see her at he» mother's house and 
discussed the question of her return to 
live with him. 1t is extremely unlikely 
that even if plaintiff went to Auckland 
in December, 1905, Oollier would: be in 
& position to learn so precisely what 

assed between plaintiff and Stillwell or 
bé able to detail it nearly twenty 
years later. A significant point is 
Oollier's statement that he did not know 
whether Stillwell actually went to Sydney; 
That implies. that when Collier left Auck- 
land, Stillwell was still there, But it ig 
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inoredible that Mrs, Stillwell would have 
parted with money, asthe witness states 
she did, until Stillwell startedor at least 
made it clear that he would go. ‘Having 
regard to the facts that Mr. &ilwell left 
‘Oaloutta in November, and that Stillwell 
was at the GreshamjHotel about the middle 
of December, not only had plaintiff little 
time to go to Auckland but if she went 
there at all, the witness, who left Auck- 
land before Stillwell did, must have had 
very little time there with the Stillwells. 
It is sought -to support Collier by refer- 
ence to a photograph of splaintiff taken in 
Auckland, New Zealand, which she is said 
to have sent to the witness Adelyne D’Souza 
in Calcutta after her return to Australia. 
But even according to Oollier Elsie Forrest 
was touring with the Dix Oompany in 
New Zealand in the beginning of 1902, 
her alleged visit to Auckland was, from 
its alleged purpose, unlikely to be aosount- 
-d a good time for.a photograph, and the 

Photograph certainly does not appear to 

have been taken shortly after a serious 

illness such as she had had in Calcutta. 

Then there is the strange fact that Collier 
. makes no reference to the woman whom 

Stillwell himself stated he brought from 
"Western Australia to Sydney and with 

whom he lived at the Gresham Hotel later. 

I am confident that Collier is a got-up 
witness and his testimony should be dis- 
bslieved, not only what he states took 
plaza between the Stillwells at Auckland 
bat also his statement that plaintiff went 
to Auckland to Stillwell at the end of 
1905 or beginning of 1906. 

The testimony of the Oaleutta witnesses 
when carefully considered, does not afford 
any -real support to the testimony of Collier 
on the questions of domicile and collusion, 
Mr. Hasan Imam admits that J oseph 
Defries was examined merely to prove that 
‘Stillwell was alive (and ap parently married) 
in 1914. Manolescue speaks of the end of 
1904 or January, 1905, when he must have 
‘been at most nineteen years of age. His 
testimony is that P. O. Paul, commonly 
known as Sonnie Paul, son of Sir Oharles 
‘Paul, financed Stillwell because he was a 
great admirer of Mra, Stillwell and took 
"her to lunch at his house and gave her 
jewellery and presente. 

" Paul frequently used to sit in my room 
and talk to Elsie Forrest to marry her. 
‘So it was arranged that Stillwell would 
receive consideration to allow her to divorce 
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nahu escis essen Stillwell agreed 
to the -proposal and went away about 
March, 1905, leaving Hlsie Forrest behind 
with Paul, Stillwell went to Singapore." , 


In the written statement of defendant it 
is admitted that defendant was attracted by 
the charms of the plaintiff in 1904-05 ; 
but Manolescue who according to his story 
kuew defendant since 1900 has nothing to 
say on the subject. Itis improbable that 
ihe parties would be in the room of & 
person of his position at all and certainly 
that Paul would speak of marriage to her 
openly, in the presence of this youth. 
Then again the words “So it was arranged 
that Stillwell would receive considera- 
tion to allow her to divorce him....,. 
AA cede EET Still well agreed to the pro- 
posal" do not show how the witness came 
toknow anything about it It is suggestive of 

ossip or rough inference rather than "know- 
ledge. It isalsosignificant that approxi- 
mately the same vague terms are used by 
8 subsequent witness. Every sentence of 
the statement quoted is open to serious 
criticism. Even if money passed from Paul 
to Stillwell it may only have been money 
to finance Stillwell’s show in Calcutta. 
The admitted “fascination of her charms" 
doubtless secured for plaintiff many 
admirers including Paul and the defend- 
ant, whomay have been willing to help 
her husband. Above all there is nothing 
whatever to show any collusion between 
plaintiff and Stillwell, even if Stillwell 
received consideration from Paul for allow- 
ing a divorce. Then the inaccuracy of the 
witness on points of fact is not unimport- , 
ant. The utmost caution must be exercis- 
ed before placing any reliance upon the 
testimony of this witness. 


The witness Pickering, who was e pugilist 
and an instructor in physical culture in 
Calcutta up to December. 1905, and who 
appears to be of a roving disposition, 
knew Bonnie Paul as a person who .took 
lessons in physical eulture and boxing. 
He speaks of Sonnie Paul driving out with 
Elsie Forrest and, giving her dinner and 
lunch at various places, but many per- 
sons in Caleutta and probably defendant 
must haveedone the same. His story is 
that Paub was in love with her and 
intended marrying her; that Stillwell told 
him that he had received ten tg fifteen 
thousand rupees hush money “by hush 
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money I mean a price for consenting to a 
divorce” and that Paul and Stillwell told 
him that Stillwell was paid a certain sum to 
allow a divorce. Here again there is no 
indication that Mrs. Stillwell knew of any 
arrangement in this regard and the  evi- 
dence of a subsequent witness might well 
put a different complexion on this matter, 

W. H. Williams, a theatrical performer, 
deposed that Stillwell, whomhe met at 
Singapore about Juneor July, 1905, told 
him in casual conversation that the show 
financed by Paul was a failure and that his 
wife waa in Calcutta; that he started divorce 
proceedings against her and that in order 
to avoid scandal as some peoplein Calcutta 
‘would be implicated he was compensated 
"by Paul and was on his way to Manilla 
leaving his wifé behind inOaloutta. Which, 
if either of the two stories thus put into 
the mouth of Stillwell is true, there is no 
means of deciding. But the term "hush 
money” is more consistent with the story 
of Williams than the explanation of it 
given by Pickering. The expression “start- 
ed divorce proceedings" need not mean 
proceedings in Court but it would certain- 
ly have been easy for the defendant to 
show from the registers of the Oal- 
cutta High Oourt that no divorce prò- 
ceedings had been instituted there, It 
is also the fact that Pickering like 
Manolescue may be ruledout as & person 
on whose testimony no relianoe can safely 
be placed. i 

8. Waite, the widow ofa clerk in the 
Calcutta High Court who was in 1904 05 
the private Secretary of the Ohief Justice 
and much later rose tobea Deputy Regis- 
trar of the Court, stated that she was intro- 
duced tothe Stillwells in 1904-5 by Bonnie 
Paul who was infatuated with the plaintiff. 
She further deposed:— 

“Bonnie Paul wanted to marry Elsie 
Forrest and soit was arranged that Still- 
wall should receive ahandsome amount of 
money and allow his wife to get a divorce. 
Stillwell agreed to this ses yes 
‘She afterwards went to Australia to get a 
divoree. She came back to India in 1907. 
Sonnie Paul did not marry her. He chang- 
ed his mind, fell into love (sic) with 
another.” ` 
“Ib wil be. observed how'olosely the 
wording ofthe most importaut * statement 
of this witness resembles that of *Mono- 
lescue and thesame criticisms apply toit. 
“In particular there is nothing to show how 
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this witness could know the facts. A 
person inher position, the wife of a clerk 
on pay of scarcely halfthe monthly valua- 
tion of Paul's house, was by no means 
likely to be on intimate terms with the 
Paule. I have no doubt at all that she had 
nothing except Calcutta gup to go upon. 

Mr. Hasan Imam places more reliance on 
the evidence of Adelyne D'Souza, the house- 
keeper of the Pauls. She deposed, that 
"the Stillwells used to come to Sonnie 
Paul in 3, Park Street often. Elsie Forrest 
eame oftener and denied and lunched with 
Paul and often drove together - wee 
After Stillwell left Caleutta she remained 
in Oaleutta. Elsie was friendly to Mr. 
Paul and also intimate with him. Elsie was 
for some monthsin Oaleutta and they met 
each other as before.” 


Paul went to England after Elsie Forrest 
went to Austrelia. The latter gave the 
witness some gifte with a letter of 30th 
August, 1905, thanking her for her kindnesa 
and alsosent her from Australia a gold 
bangle and the stage photo of herself 
already mentioned. Sonnie Paul returned 
from England in 1808 married. The lest 
sentence in the deposition is "Elsie Forrest 
went to Australia with the intention of 
taking divorce as she was anxious to 
marry Bonnie Paul.” 


Mr. Hasan Imam lays stress upon that 
Sentence and upon the statement that Elsie 
was intimate with Mr. Paul. To my mind 
it would be altogether unreasonable to 
infer adultery between Paul and Mrs. 
Rtilhwell from this expression of the old 
liurssion house-keeper. If the defence 
wished to make out this case they ought to 
have obtained a much more explicit state- 
ment from the witness. The statement of 
the plaintiff's intention in going to 
Australia, so far as can be seen, is nothin 
more than the inference of the witness an 
itis hardly consistent with the movements 
of the plaintiff after shehad secured the 
divorce. One would expect her to join 
Paul in England or at any rate not to return. 
to Caleutta while he was still in England, 
even ifhe was still unmarried in 1907. If 
Oaleutta held an attraction it was not Paul, 
The solution may be found in para. 10 of the 
written statement. But whether that is so 
or not, the defendant has in this suit 
endeavoured to make much more out of the 


relations of Paul and plaintiff than the 


actuality warranted and has adduced in 


1111, 0, 1538 


support testimony both unreliable and 
inconclusive, 

Tam altogether unable to support on the 
evidence set out the finding that the 
divorce decree is vitiated by fraud or by 
collusion on the part of the Stillwells. I 
am not prepared to rely upon the evidence 
of Collier even to the extent of holding that 
the plaintiff in December, 1905, fetched 
Stillwell from Auckland to Sydney or 


- even visited Auckland at al), and still less 


as tothe details of the alleged interviews 
between the Stillwells and the passing of 
money. Nor would the evidence of the 
other witnesses, which I also discredit, 
materially strengthen the evidence of 
Collier. There were admittedly monetary 
transactions between Paul and Stillwell but 
it is not shown that they had anything to 
do with a divorce at Sydney: on the con- 
trary they are consistent wilh payments in 
connection with financing Stillwell's ‘show’ 
er with settlement of divorce proceedings 
initiated by Stillwell. Even if Paul and 
Stillwell arranged that Stillwell should not 
oppose a divorce, it is not shown that 
Plaintiff was cognizant of the arrangement. 
There is no foundation whatever in the 
evidencé of the witnesses Defries, Mano- 
lescue, Pickering and Mrs. Waite enumerat- 
ed by the learned. Subordinate Judge for 


his remark that plaintiffinduced Stillwell: 


by offer of money to agree to a divorce; 
none of these witnesses say that. The 
Calcutta evidence certainly fails to establish 
adultery between Paul and plaintiff, or that, 
to use the expression of the learned 
Subordinate Judge “the wife was having 
intrigue with other men”, On the other 
hand all indications point in the opposite 
direction. It may be pointed out that the 
defendant must have been in a position by 
hisown evidence to elucidate many points 
which are obscure. No doubt, the plaintiff 
could do so algo, but the onus is not upon 
her, and apart from the view of her Counsel 
that she must succeed even if the written 
statement were true, it will be clear here- 
after thatthe point on whichshe could not 
face cross-examination is the issue as to 
adultery. Then Stillwell appears to’ have 
corresponded with her when he was at 
Singapore. It is just possible that plaint- 
iff when she left Calcutta may have heard 
something as to misbehaviour on the part 
of Stillwell at Manilla and if she said any- 


-thing in Calcutta as to- divorce she may 


have had that in her mind. -Again the 
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collusion, if there had been any, would be of 
an unusual character, Notoriously collu- 
sion is effected at a Hotel by the husband 
staying there for a night with a woman of 
the town. Stillwellmade a prolonged stay 
with his mistress at the Gresham, desorib- 
ing her as his wife. And he had 
according to his own account brought 
her from Western Australia. The- state- 
ment in the petition for dissolution of 
marriage that adultery took place not only 
at the Gresham Hotel (as it did from 
about the middle of December) but 
also in other placesin New South Wales 
indicates that these two people may have 
been inadultery before the plaintiff arrived 
in Sydney and that there was no collusion 
as to the ground on whichdivorce was grant- 
ed. The fact that Stillwell went to live at 
the house of his parents-in-law and stayed 
there for six weeks appears also to con- 
tra-indicate any collusion between the Btill- 
wells up to that time or any idea on his 
art ofa divorce. The plaintiff's account of 
her interviews with her husband tends in 
the same direction: his terms were that they 
should live together if she would maintain 
herself and cost him nothing. Itis not an 
unfair inference that he left the house of 
his parents-in-law because of the discovery 
of his liaison with the woman referred-to 
and that the breach between him and his 
wife was not final until he definitely 
refused to give up the woman and support 
his wife. = 

To my mind the defendant has com- 
pletely failed to establish fraud either 
actual or constructive or collusion between 
the Stillwells in respect of the proceedings 
in divorce either with regard to domicile or 
on any other point. : 

But it is further open to the defendant 
to show that, fraud and collusion apart, the 
Court in New South Wales had no jurisdic- 
tion to pronounce a decree of divorce’ be- 
cause Stillwell was in fact not domiciled 
there. Iam ofopinion that the defendant 
had also failed to establish that contention, 
Assuming that the domicile of origin of the 
defendant was in Kentucky, he had no 
relatives there, he had, lived for a long 
time in Britain and had toured for the 
most part in the British Empire. There 
was certainly no inherent improbability 
that he would adopt his wife's domicile of 
origin as his domicile of choice. Just 
before his marriage he stated to his bride 
and her mother that he would eventually 
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‘settle "down in- New South Wales where a 
Bottled- occupation would be available in 
his :father-in-law's business and there is 
mo reason to doubt that he was in earnest. 
-He also had his permanent address for his 
letters at. the business place of his 
Aather-in-law in New South Wales. His 
Venture in Oalcutta having failed his eyes 
-might well turn to New South Wales; 
there wWas-nothing unusual in his working 
«his way there -by giving performances at 
places em route. His residence with his 
parents-in-law certainly points towards an 
intention to settle down there. It has 
already been pointed out that he had never 
intended to stop taking engagements on 
arrival in New South Wales but only 
eventually to join his father-in-law in busi- 
ness. No doubt, forgathering with another 
woman en route introduced a complication 
.but the fact that he took up his residence 
with the Thompsons shows that it was till 
then only atemporary connection and even 
when he.first met his wife, he contemplated 
iaking.hertolive with him and giving up 
.the new consort. < 
, Now-domicile can always be ascertained 
either by means of a legal presumption or 
from the known facts of the case. The pre- 
-sence of Btillwell.in New South Wales is 
presumptive evidence of his domicile and 
„it is.evidence of his intention to reside there 
that he had expressed an intention of doing 
,80-and that when he left Oalcutta he ar- 
ranged to go toSydney and eventually to 
vink his wife back from London to Sydney. 
.Residence.in the house of his parents-in-law 
is also significant. While there he was on 
the look out-for an engagement with Ric- 
kards,—(eventually he intended to take up 
work with his father-in-law)—crossed to New 
Zealand -for a short time, returned about 
Décember, secured the engagement at Ric- 
kards'.and.then went to Thurston's. It is 
not unreasonable to assume that he went to 
New Zealand merely to fill in the time. 
until the engagement at Rickards should 
be available. I see no reason to doubt that 
Stillwell went to New Soyth Wales with the 
intention of establishing his permanent 
abode there, primarily with an eye to his 
taking up his fathér-in-law'5 business even- 
tually if it should prove a good thing, and 
even if it should not do so, still te adopt 
a8 his permanent home, in so far gs the 
circumstances of a person who from the 
nature of his occupation wanders about a 
good deal, ‘permit his wife's city which was 
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the only place in the world.to which either 
of them had any attachment. It may he 
observed that it is a very common thing for 
British Officers in India (except in the com- 
paratively few cases where they have .a 
permanent home of their own in the United 
Kingdom) to settle their families and even- 
tually themselves with or in the neigh- 
bourhood of the relatives of their wives. I 
am unable to hold thatthe nature of Still- 
well's residence in New South Wales is in- 
consistent with or rebuts the animus 
manendi. It is true that by 22nd March, 
1906, he had left the Gresham Hotel, but 
it has not been shown that he left the State 
then or at any time before 1914 and in any 
case itis clear that if on arrival in New 
South Wales he had made it his domicile 
of choice, as I consider he had, he had not 
abandoned it on the lO0th January aoe 
when the proceedings were instituted. 
am clearly of opinion that the defendant 
bas failed to prove that on the 6th January, 
1906, Stillwell was not domiciled in New 
South Wales or to displace the presumption 
of competent jurisdiction attaching to the 
divorce decree of the Supreme Court of that 
State or to. invalidate the judgment and 
decree of that Court under s. 44 of theIndian 
Evidence Act. That decree is, as already 
indicated, relevant and conclusive under 
5. 41 of the Indian Evidence Act, unless 
the defendant establishes that it wasdeliver- 
ed by a Court not competent to deliver it 
or was Obtained by fraudor, collusion and 
defendant has completely failed to show that. 
Be it noted that in discussing the question 
of fraud, collusion and domicle, I have 
placed the defendant in the most favour- 
able positien by accepting all the evidence 
adduced by him as relevant and admissible, 
though portions of it are of doubtful admis- 
sibility, and yet have been constrained to 
hold against him. : 

The divorce being.valid and the mar- 
riage of the plaintiff with the defendant 
being admittedly vaild she was his wife 
at the time when the deeds sued upon were 
executed by him in her favour and s. 25 (1) 
of the Contract Act applies to them. 

Next, on the question whether the deeds 
come under s. 25 (2) of that Act as a prò- 
mise to compensate & person who has already 
voluntarily done something for the promisor, 
reliance is placed on behalf of the plaintiff 


upon the recitalin the earlier deed. There 


is certainly discernible therein an insistent 
note that, whatever anybody may Bay 
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the marriage isvalid, has been consummated 
and hasbeen accepted by his relatives, friends 
and dependants, and accordingly it is in- 
cumbent on him to provide for Bita Devi. 
The question whether his design in 1913 
was to.provide for her,in view of all she had 
done, voluntarily for him so as to make her 


secure in the event of the marriage being. 


adjudged invalid is, therefore, by no means 
easy to answer. On the whole, but not with- 
out some hesitation, I have come to the 
conelusion that the deed is really a life-an- 
nuity granted by Hindu husband to Hindu 
wife and charged upon his properties set 
out in the deed. Itwas urged at one stage 
of the case that if the divorce was not 
valid the consideration for the deed would 
be not only past adultery but also future 
adultery and that would, as held in Alice 
Mary Hill v. William Clarke (3), 
“ make it not merely an immoral but an 
illegal agreement and the contract would 
be void.” 

But the fallacy lies in this that adultery 
per se is not an offence in India. To come 
under s. 497 of the Indian Penal Code the 
adultery must be without the eonsent or con- 
nivance of thehusband and in the presentcase 
it is clear that if the divorce was invalid be- 
cause of fraud or collusion between the Still- 
wells especially as to the jurisdiction, it 
could not be said that the adultery was 
without consent or connivance of Stillwell 
who moreover had himself married and on 
this hypothesis had committed adultery in 
the lifetime of the plaintiff and must be 
supposed to have assented to similar free- 
dom of action on the part of plaintiff: 

Issue No. 6 (1).—The learned Subordinate 
Judge.has found that the plaintiff had 
relapsed to her former vocation and was 
leading an immorallife in England anda 
questionable life in Caleutta, The learned 
Subordinate Judge has, naturally, experi- 
enced some difficulty in apprehending the 
position and some of Tis findings in this 
regard have not been seriously supported 
before us aud are clearly unsustainable. 
As early as 1916, as theletter Ex. T (1) in- 
dicates, plaintiff told the defendant that 
she wanted to “commence to learn to operas 
with an Italian accompanist, Maestro Veroli” 
andthat she had been working hard at 
Italian. Noone can say that an appearance 
at the Aeolian Hall on Armistice Day, 1920, 
with Maestro Veroli as accompanist was 


(3) 37 A. 266; 1 A.L. J. 632. 
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undignified nor can her array on that oc- 
casion give serious orany ground for stric- 
tures. She had been studying for two 
years before she went to bim in July, 1917, 
and in a previous letter had written: 
“My voice is doing splendidly these days. 
Iam sure now that I shall try things with it 
if I only keep my strength.” 

Thus her husband knew her aspirations 
and did not oppose them. As to -her 
appearances at the Conservatoire in Calcutta, 
the wives of Judgesand other distinguished 
men had done the same and no stigma 
could attach to that. There is a world of 
difference between concerts at the Aeolian 
Hall and the Conservatoire and her former 
vocatien. But even if she had reverted to 
the variety stage and earned her livelihood 
by her profession, the defendant could 
have no ground to grumble. If such a 
return -should prove inconvenient to him 
he would have ;had himself to blame 
for stopping her allowance and there is 
certainly nothing to show that by them- 
selves these incidents would in the least 
irritate the defendant who, so far from 
being an orthodox or old-fashioned Hindu, 
is, as the record shows, very ‘advanced’ and 
westernized. They would assuredly be no 
answer to the present suit. 

On the other hend, I am unable after 
careful consideration to see that there 
is any satisfactory answer to the charge 
that plaintiff misconducted herself with 
H. T. Culliford. Oulliferd stayed with 
her in the flat continuously for at least 
eighteen months holding himself out as 
her step-brother. The neighbours con- 
Bidered that they were living as husband 
and wife and the agent -for the flats, 
who knew that Caulliford had no sister, 
was of the same opinion. The plaintiff 
in her affidavit stated that she was never 
without a chaperon at the flat and Mra, 
Galliford states that there was a chaperon 
there on the few occasions on which she 
visited. Had there been a chaperon in the 
house .while Oulliford resided there, it is 
safe to say that his residence would not 
have given arise tos scandal in the ‘flats, 
But there is still stronger evidence against 
plaintiff, The wifness Newman, whose 
furnished lodgings in Richmond, Surrey, 
were occupied by” the plaintiff in the 
summer of 1922 for ten to fourteen weeks, 
has dep8sed that the plaintiff gave out that 
her Brother would come to the apartments 
to have his meals and that H. T. Oulliford 
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came as that-brother, that she tried 
unsuccessfully to secure aroom for him in 
Newman's house, that she and Culliford 
addressed one another in endearing terms, 
she was upset when she heard that a visitor, 
the only one, had called; on some days 


. Oulliford's car used to remain outside the 


house of the witness for eight or nine hours; 
Culliford used to go upto her bedroom 
with the plaintiff about mid-day and stay 
there with her for half an hour or an hour; 
after 5 P. M. they always sat in the sitting- 
room, with thə door locked and with the 
curtain drawn though it was summer, 
and at night after dinner they went upstairs 
to the bedroom about 9 P. x, and Culliford 
stayed there with plaintiff until 10 or `10-30 
when he left the room, came downstairs and 


` lethimself ont, occasionally doing so after the 
_ witness had locked up for the night, while 


the plaintiff never came downat all after 
she had gone up about 9 P. m. No reason is 
shown why this evidence should not be 


` believed and from it there can be only one 


inference, There isfurther evidence with 
regard to the De Vere Hotel but it only 
shows that Oulliford appeared to the 


manageress a very affectionate brother of 


4 


plaintiff. The only attempt at explanation 
is found in the affidavit of the plaintiff made 
after Mr. Jackson had promised that the 
relationship of Oulliford, whom he thought 
to be her half brother, would: ba 
explained by the plaintiff, Therein she 
stated that he was a friend whom she had 
nursed during the War. But this explana- 


` tion does not go far enough especially in 
. view of the testimony of the witness New- 
. man, even though, as the letter Ex. T (2) 


of 31st July, 1917, 
writes about Bothie Robertson “he ig 
going to try to get to Devenshire 
for a couple of weeks, I hope he will suc- 
ceed—it wil be nice to have a big strong 
brother to look after me. Men are very 
scarce these days Daddy Dear”, 
shows that defendant by no means requir- 
ed a specially high degree of circumspection 
from her. But when every allowance has 
been made for the comparative freedom of 
manners of the plaintiff's original profes- 
sion and of post; war d&yg generally, there ig 
no escapefrom the conclusion that Qulliford 
was the lover and paramour of plaintiff 
and she lived in adultery wih him in 
defendant's flat and elsewhere.* On this 
point I agree with the learned Subordinate 


in which she 


Judge.. 
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The learned Subordinate Judge is less 
clear as to whether plaintiff actually com- 
mitted adultery in Caleutta. Upon acare- 
ful perusal of the evidence of Mrs. Williams, 
the only witness on that point, I consider 
that it is not inconsistent with the 
innocence of the plaintiff in Oalcutta of 
the highest marital offence. The apart- 
ments being in a select neighbourhood, 
Mrs, Williams was grealty concerned 
for the reputation of her house, which 
might suffer from the free ways of theatri- 
cal people. Her standard of deportment 
and circumspestion for an ‘unprotected’ 
woman was, it wouldseem, higher than ig 
now-a-days required, and she promptly 
objected to the plaintiff receiving gentle- 
men callers in her room, The letters Exs. 
Mand N to Ivan, who once took supper 
with plaintiff and then took her out for the 
evening, are consistent with innocence and 
I would not lay any special stress on the 
visit of the “Moslem dressed in English 
clothes" to a lady who had been accustomed 
during her married life to meet Indians of 
the better classes, 


Issue No. 7—In his written statement 
defendant set out that plaintiff had taken 
the defendant's family and other jewels 
worth five lakhs, and as these had been 
made over to her for use only, the suit waa 
unsustainable until they were returned by 
her. The only evidence on the subject of : 
the jewels is found in the affidavits of 
March, 1923, and in the three letters 
(Ex T series) addressed by plaintiff to 
defendant. In his affidavit defendant 
repeats his allegation, while plaintiff denies 
having obtained any jewellery by false 
pretexts, and states that presents which 
she received from defendant from time to 
time were given willingly and as a mark 
of affection. In the earliest of the letters 
which is dated the 4th May, 1916, occurs 
the expressions “Zeppelina give us an 
anxious time these days. Raids almost 
every night and so I keep tha 'family jew- 
holes’ safe at hand always," 


This is so obviously the joke of that 
period that 


Subordinate Judge should have drawn any 
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certain race which, onthe one hand, is or 
was then believed not to be unduly endowed 
with courage (doubtless, quite erroneously) 
and onthe other, to be not unconnected 
with the jewel trade. In the second letter 
written in the following November she 
wrote: 

“T know you will send me the money for 
my new furcoat (I ordered it ages ago) 
and I shall take itas my Xmas present, 
so please do not think of sending me any- 
thing else, for you know, dearest, that I 
have heaps and heaps of jewellery, much 
more than I canever possibly wear." 

In the last letter produced which is 
dated July, 1917, she wrote thanking him 
for his promise to send her money for her 
birthday and proceeded: 3 

"Themoney willbe much more useful 
to me than any jewellery of which I already 
have too much and I shall be able to pay up 
some pressing bills.” 

On the evidence adduced plaintiff had 
received jewellery from previous admirers 
including Paul, while of the jewellery 
received from the defendant there ie 
nothing to show how much she received 
after their marriagein 1909and how much 
during the five preceding years of their 
friendship. The defendant could have 
readily proved that he had made over the 
family jewels to her for her use. The 

~only admission is that she received presents 
from time to time and it does not imply 
‘that family jewels wera ever made over 
to her or any jewels merely for her use. 
In disagreement with the Oourt below I 
find that the possession and retention by 
plaintiff of presents of jewellery made to 
her by defendant inno way precludes her 
from maintaining her suit on the two 
deeds. There is also nothing to show 
what jewellery remains to her after she 
has disposedof some of it in order to 
maintain herself and presumably 

pay expenses ineidéntal to this litigation. 

I find, therefore, that the plaintiff isin 
fact and was from 1909 onwards the wife 
of the defendant, that the instruments in 
suit are valid under s. 25 (1) of the Oon- 
tract Act, thatthe plaintiff has committed 
adultery subsequent to the execution of 
those instruments and that there is no 
proof that the plaintiff is in possession of 
family jewels given by the defendant for 
her use orof any jewels given by him 
after marriage except as gifte presented 
from affection and without any implication 


to 
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that they would be returnable under eny 
circumstances. 

Certain other questions which have been 
discussed only call for mention, since in 
view of the above it is unnecessary to da- 
termine them. Among them are (1) the 
argument based on Armitage v. Attorney- 
General (4) that defendant has not shown 
that even if Stillwell was not domiciled in 
New South Wales, the Court of Kentucky 
in which he must be supposed to have his 
domicile, would not recognise the decree 
of divorce passed by the Supreme Court of 
New South Wales and if it did so, this 
Court also would uphold it, (2) that defend- 
ant has not shown that the Arya Samaj 
marriage was invalid even if the divorce 
decree produced was invalid and Stillwell 
was alive in 1909, and (3) what would be the 
position if at the time when plaintiff and 
defendant married (a) the plaintiff alone 
knew or (6) both plaintiff and defendant 
were aware that the divorce was invalid or 
(c) both were undera mistake of fact that 
the divorce was valid. But it is right to 
indicate my considered opinion that the 
defendant was af the time of the marriage 
fully cognizant of plaintiff's history in Oal- 
cutte and the material circumstances at- 
tending the divorce and that both bona fide 
believed the divoree to be valid and also 
believed after careful enquiry that the only 
obstacle to a lawful union was the difference 
in religion and that it had been successful- - 
ly overcome, 

Thus all the issues have been found in 
favour of plaintiff except the firat sub-issue 
in issue No. 6 and there remains only the 
other sub-issue, to wit, whether by reason 
of her adultery in 1920-1922, she has for- 
feited her claims under the deeds or either 
of them. 

It has been strenuously urged on her be- 
half that both deeds are independent of the 
subsequent immorality of the plaintiff, as 
they do not contain a dum casta clause. ` 


The first instrument, though as already 
indicated, the recital protests with somewhat 
suspicious insistence the validity of the 
marriage from a Mindu point of view, ap- 
pears tome to grant as maintenance to a 
Hindu wife a-.life-annuity of a specified 
amount charged upon some of the execut- 
ant’s property. Stamp duty was paid under 
s. 25 of the Indian Stamp Act as upon an 
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annuity. By the general Hindu Law she 
would be entitled to a maintenance out of her 
:husband's property (the Tikari Raj estate is 
-admittedly defendant's separate property) 
both in his lifetime and after his decease. 
Tha intention is to fix the amount of this 
-maintenance on an appropriate or even area- 
sonably generous scale. 

To my mind the absence of a dum casta 
clause makes no difference. A Hindu wife 
is entitled to maintenance from her hus- 
band so lorg as she is chaste though per- 
haps, if having been unchasteshe is peni- 
-tent, she hasa right to a bare subsistence. 
‘Reliance is placed by Mr. Hasan Imam on 
the decision in Satyabhama v. Kesva- 
charya (5). That was a suit by a Hindu 
widow against her deceased-husband’s bro- 
ther for maintenanoe &t the rate fixed inthe 
deed,it having been found that plaintiff 
had after the agreement lived an immoral 
life but had reformed at the date of the 
guit. It was held that she had lost her 
right to the rate fixed in the deed but was 
entitled to a starving allowance. The learn- 
ed Judges held that the fact that the 
maintenance was secured by a deed did not 
differentiate the case from the earlier de- 
cisions-of the Madras High Oourt in which 
it was held that’ maintenance was forfeited 
by unchastity. It is indeed urged before 
us that the deed of 1913 is registered, where- 
as the report does not indicate whether the 
written agreement in the case cited was 
registered. Bot the object of registration 
was to makethe deed valid under s. 25 (i) 
of the Indian Contract Act, 1872, and to 
affect immoveable property under s. 17 of 
the Registration Act, 1908. 


It is also urged that under s. 92 of the 
Indian Evidence Act evideace may not be 
adduced for the purpose of adding to or 
contradicting-the terms of the grant. But 
even if the fifth proviso should not be ad- 
judged wide enough to admit of evidence 
of the custom that all grants of maintenance 
io.Hindu wives have the incident of chast- 
ity annexed to them, s, 92 only bara .evi- 
dence of an oral agreement or statement. It 
-appears to me that ins.“1 of the Indian 
Contract Act, 1872, is to bg found the answer 
to plaintiffs case. It -is there laid 
-down that nothing in the Act shall affect 
any incident of any contract not ipconsist- 
ent with the provisions of the Act, Qlearly 
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the incident -of chastity attaching, to an 
annuity granted by a Hindu husband by 
deed to his Hindu wife for her main- 
tenance is not inconsistent with any .pro- 
vision of the Contract Act and is, therefore, 
not affected by that Act. The inatrament 
is, therefore, to be interpreted as if it con- 
tained a dum casta clause, Accordingly 
the plaintiff isin the circumstances unable 
to recover under this deed, The words 
“it is incumbent for me to provide for 
the said Sita Devi during her life so that 
she may pass her days in ease and comfort” 
do not indicate any more-than that he was 
making a suitable provision for the wife of 
a person in his station. In Saunders v. 
Saunders (6) there was a post-nuptial set- 
tlement in a deed of separation containing 
no dum casta clause. Tke marriage was 
dissolved upon the wife's adultery and the 
post-nuptial deed was varied .by reducing 
the settlement of $ 200 to £ 100 payable 
only dum sola et casia vixerit. If I were 
called upon to fx a “starving maintenance" 
allowance in the present case I would 
say that Rs. 500 a month dum sola 
et casta vixerit would be adequate if it -be 
not liberal. But as aresult of the decision 
in the next paragraph .the point does not 
require consideration. 


It has been confidently urged on behalf 
of the plaintiff that, whatever may be the 
case with the firat deed, the perpetua 
annuity granted by the second deed is not 
a provision for maintenance ‘‘so thatshe 
may pass her days in ease and comfort,” 
as the first deed is, but a grant of a 
different character, over and above the re- 
quirements of maintenance, made out of 
the love and affection which he bore to the 
grantee. I consider that to be the correct 
interpretation of the deed itself, A part , 
of the maintenance is turned into an 
absolute grant which is indefeasible even 
by subsequent misconduct. The provision 
that if the second deed is ineffective, the 
first deed shall revive completely, may 
well have reference to encumbrances crest- 
ed upon the charged propertiesin the in- 
terval between the two deeds, Then the 
position of the defendant at the date of 
execution also falls to be considered. He 
was on the eve of making an indenture 
of trust (page 114 of Part I of the paper- 
book) of all his properties. The plaintiff 
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though not then in India was made one 
of the trustees. A copy of the deed now 
under examination was forwarded to her 
in England by Messrs. Leslie and Hinds, 
defendant's Solicitors in Oaleutta, on the 6th 
September, 1917, so thatit probably reached 
her just before the indenture of trust was 
executed on the 26th September,1917. It 
was natural in the circumstances that he 
should make special provision for his wife 
and doubtless the grant of the perpetual 
annuity was made in anticipation of the 
indenture. The grant is to her, her heirs, 
executors, administrators and assigns. 
There being at that time no issue of the 
marriage the executant would, in the ab- 
sence ofafter-born issue, be her heir and 
he may well have contemplated that when 
the annuity in the first deed ceased on her 
death it would be an advantage to him 
to' receive the reversion of the perpetual 
annuity of Rs. 15,000 & year granted by 
the second deed, or that after-born children 
ifany, for whom no other provision may 
have: been made, should inherit it. In my 
opinion the second deed.is not & mainten- 
ance grant and is not affected by the sub- 
sequent unchastity of the plaintiff. The 
defendant is not entitled to rescind it or 
to revoke it. 

Accordingly I would allow this appeal 
in part and decree the suit of the plaint- 
iff in part with proportionate costs in both 
Oourts and interest thereon at six per 
cont, per annum. It is declared that the 
plaintiff is entitled under -the deed of 


18th July, 1917, to a payment from the’ 


defendant on the firstday ef each month 
of the sum of Rs, 1,250 a month free trom 
all taxes and reductions whatsoever, except 
income-tax, and that the same is-a charge 
upon the properties set out in the said 
deed and the said charge maybe.enforced by 
the sale-of the said properties, The plaintiff 
is. further entitled to a decree for the arrears 
of the said payment fronf and including the 
lst September, 1921, up toand including Ist 
January, 1923, being Rs. 21,250 with in- 
terest at six per cent. per annum from date 
of suit til date of realisation, and -is 
entitled to sell a sufficient portion of the 
said properties for recovering the said 
arrears, . 

‘Kalwant Sahay, J.—I have had the 
advantage of reading the judgment of my 
learned brother, and as I agree to the decree 
which he proposes to make in the case and 
ps the facts and the evidence are set out in 
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great detail and with clearness by him, T 
do not consider it necessary to deal with the 
facts at any great length. 

The firat point for considerationis the 
question about the validity of the marriage 
of the plaintiff with the defendant. Al- 
though in the Court below the defendant 
contended that there could not be a valid 
marriage between the defendant, who is a 
dwij Hindu and the plaintiff, who was a 
Ohristian and alleged to be a convert to 
Hinduism, and succeeded in obtaining a 
decision in his favour from the Subordinate 
Judge, Mr. Hasan Imam who appears on 
behalf of the defendant-respondent did not 
press this point before us. He challenged 
the validity of the marriage only on the 
ground that the diverce obtained by the 
plaintiff from the Matrimonial Court at. 
Sydney was invalid, and he: did not chal- 
lenge the validity ofthe marriage on the 
ground of its being invalid under the 
Hindu Law. Under the circumstances it ia 
not necessary at all to eonsider the correet- 
ness or otherwise of the reasoning of the 
learned Subordinate Judge for holding that 
the marriage wasinvalid under the Hindu 
Law. His observations that conversion to 
or from Hinduism is wholly repugnant to 
Hindu ideas and feelings, that there can be 
no valid conversion of a non-Hindu to 
Hinduism, that a Hindu is- born and not 
made, that the Sudhi ceremony of the 
Arya Samaj sect is the ceremony of bring- 
ing those into the fold of Hinduism who 
had at some earlier time embraced -other 
religion though they were Hindus by birth 
that Sudhi is not a ceremony of conversion 
of a non-Hindu by birth into Hinduism, 
that a Brahman, Kshatriya or Vaishya can- 
not accept as wife a woman who is not 
among. the four castes and who is by birth 


‘and parentage a Ohristian, that according 


to the Hindu Law the plaintiff could not 
have been converted to Hinduism,. that 
assuming the conversion of the plaintiff 
was valid her conversion would not -give 
her the, status of a dwij or twice-born; 
that the status of the defemdant was that 
of a Brahman and th&tas such there eould 
be no valid marriage between him and 
the plaintiff who . could mot become a 
dwijby her conversion, and that at any 
rate.a marriage such 8s that between the 
plaintiff and the defendant is not allow- 
able accofding to Hindu Law as it .now. 
obtains in this country, do not call for any 
examination at all, Many mixed marriages 
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between Indians and Europeans have been 
performed and are being performed and it 
would be out of place to enter into a 
discussion as regards the validity of such 
marriages when the question does not pro- 
perly arise in the present case and when 
the learned Counsel for the respondent ex- 
pressly gives up the point and confines 
himself to the question of the invalidity of 
the marriage only on the ground of the 
illegality of the divorce. 

I would, therefore, consider very briefly 
the question whether there was a proper 
and legal divorce between the plaintiff 
and her -husband George Edwin Stillwell. 
The defendant produced the marriage 
certificate (Ex. A) dated the llth of June, 
1903, granted by the Acting Resident 
Magistrate, Oape Town, which proved the 
marriage of the plaintiff with George 
Edwin Stillwell on the llth of June, 1803, 
The plaintiff, on the other hand, produced 
a decree absolute granted by ihe Supreme 
Court of New South Wales (Ex. I) which 
shows that her marriage with George 
Edwin Stillwell was diesolved on the 26th 
of June, 1906. She has also produced 
copies of the proseedings of the Court in 
the divorce case. The decree is prima 
facie evidence in favour of the plaintiff 
of the divorce being valid and legal, 
There is a presumption in her favour 
raised by s. 14 of the Oode of Civil 
Procedure that the judgment in the divorce 
case was pronounced by a Court of com- 
petent jurisdiction. Itis, however, open to 
the defendant to show that there was a want 
of jurisdiction in “the Court which pro- 
nounced the divorce decree. He is entitled 
to do so not only under s. 14 of the 
Code of Civil Procedure, but also under s. 
44 of the Indian Evidence Act. The 
contention of the learned Advocate for 
the appellant that s. 44 does not apply 
to judgments in rem does not appear to 
be sound. Section 41 of the Evidence Act 
refers to judgments, orders or decrees by 
a competent Court in the exercise of 
Probate, Matrimonial, Admiralty or Insol- 
yency jurisdictions. In the present case 
we have got a judgment and a decree of 
a Court in the exercise of its Matrimonial 
jurisdiction which ig relevant evidence 
under s. 41 of the Act. Section 44, however, 
refers to judgments, orders or decrees which 
are relevant under s, 41 and other sections 
of the Act, andit expressly provided that 
any party to a puit may phow that a 
vo = < * n * 
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judgment, which is relevant under s. 41 
and which has been proved by the ‘adverse 
party, was delivered by a Court not compe- 
tent to deliver it, or was obtained by 
fraud or collusion. We have got statu- 
respect in India 
and itis not necessary for ue to consider 
the decisions of the English Oourts cited 
before us on the question whether it 18 
open to the defendant, even in the case 
of a judgment in rem, to show that guch 
judgment was pronounced by a Oourt 
not competent to pronounce it or that it 
was obtained by fraud or collusion, There 
is, however, a presumption in favour of 
the plaintiff that the judgment or decree 
was pronounced by a Oourt of competent 
jurisdiction and the onus lies upon the 
defendant to show that the Court had no 
jurisdiction to pronounce it. 

The validity of the decree of the 
Divorce Courtis challenged by the defend- 
ant on two grounds: first, that the Court 
at Sydney had no jurisdiction to pronounce 
the decree inasmuch as the domicile of 
the respondent George Edwin Stillwell, 
on the date of the presentation of the ap- 
plication for divorce, was not in New South 
Wales; and secondly, because the decree 
was obtained by fraud or collusion. 

On reference to the proceedings in the 
divorce case it appears that there was 
a clear allegation in the petition of 


the wife that her husband was, af 
the time of the institution of the 
suit, domiciled in New South Wales. 


There was an affidavit to this effect ‘filed 
by the wife along with her petition and, 
although no specific issue was framed on 
the point, evidence was given at the trial 
on the point of domicile andin the final 
decree itis expressly stated that it had been 
proved to the satisfaction of the Court, that 
the respondent was, at the time of the in- 
stitution ofthe suit, domiciled in New South 
Wales. The questidn was, therefore, con- 
sidered by the Oourt before granting the 
decree in the divorce case. Wehaveto see 
whether the defendant has succeeded in 
showing that, as a matter of fact, George 
Edwin Stillwell was not domiciled in New 
South Wales at the time of the institu- 
tion of the divorce proceedings. The evi- 
denee adduced on the side of the defend- 
ant goes to show that the domicile of 
origin of Stillwell was in Kentucky in 
the United States of America and it is 
contended that there was nothing to show . 
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that he ever changed his domicile and 
adopted.a new domicile of choice. There 
is, however, evidenee on the record to 
show that at the time of his marriage 
with the plaintiff, George Edwin Siill- 
well expressed his intention of settling 
down in New South Wales after he had 
completed his engagements. We find that 
after finishing his engagements which 
brought him to Oalcutta and when his 
attempts to start business on his own ac- 
count had failed in Oalcutta, he went 
to Sydney and lived with his parents-in- 
law. The nature of his occupation was 
Buoh that he could not be expected to 
live at any one place for any length of 
time, but there is evidence of his intention 
to make Sydney his home, and unless 
there is strong evidence to the contrary we 
cannot inthe face of the finding ofthe Court 
of New South Wales come to the conclusion 
that George Edwin Stillwell was not domi- 
ciled in New South Wales at the time 
of the institution of the divorce proceed- 
ings. It is notfor us to review the evi- 
dence given in the divorce case and to 
' eome to a finding as to whether the de- 
cision of the Oourt of New South Wales 
on the question of domicile was correct 
or erroneous. We have to see whether 
the defendant has by positive evidence 
proved that, as amatter of fact, George 
Stillwell was not at the time of the insti- 
tution of the proceedings in the divorce 
case domiciled in New South Wales. 
There is evidence on the side of the 
plaintiff to show that George Stillwell had 
adopted New South Wales as his domi- 
cile of choice. The evidence may be 
slight, but that evidence must be acéept- 
ed when there is a total absence of 
evidence on the side of the defendant 
to prove otherwise. I agree with my 
learned brother in holding that it has 
not been established that the decree in 
the divorce case was passed by a Oourt 
which had no jurisdiction to pass the same 
on the ground of the respondent in the 
case not being domiciled in New South 
Wales, 

Asregards the question whether the 
decree in the divorce case was vitiated on 
account of fraud or collusion, there 
is some evidence on the side of the 
defendant. That evidence has been 
considered in detail by my learned 
brother and I generally agree with him in 
the conclusion arrived at by him, It is 
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necessary to refer tothe evidence of only 
two of the witnesses examined by the 
defendant, viz, Joseph Edward Collier and 
Adelyne DeSouza. Oollier who ig “a 
member of the theatrical profession” states 
thatat the end of the year 1905 he was 
playing at Auckland at the Opera House 
with George Stillwell and that he was stay- 
ing at the same Hotel in Auckland with 
Stillwell. He states that his wife Elsie 
Forrest came there and wanted him to go to 
Sydney to obtain a divorce. Stillwell refused 
to go and he wanted money. This gave 
rise to a heated discussion and became 
known to everybody in the company. 
Btillwell said he had already agreed not 
to oppose the divorce and hence it was 
unnecessary for him togo and he said he 
won't goto Sydney, At last he agreed to 
go after completing his engagements in the 
company. He got some money too from 
his wife Elsie Forrest, Great reliance is 
placed by Mr. Hasan Imam upon the 
evidence of this witness, and if this evi- 
dence is believed, collusion is established. 
My learned brother has given reasons for 
not believing this witness and I agree with 
him. l1tiscontendedon behalfof the re- 
spondent that this witness, like all the 
other witnesses examined by the defend- 
ant, was not cross-examined by the plaintiff, 
that before the Subordinate J udge no 
argument was advanced on behalf of the 
plaintiffchallenging the truth of the evi- 
dence given by thisor by any other 
witness on behalf of the defendant, that in 
the memorandum of appeal to this Court 
also no ground was taken challenging the 
veracity of this or of any other Witness, and 
that under the circumstances this Court 
must accept the evidence of this as well as 
of the other witnesses examined on behalf of 
the defendant as true, and I must proceed 
on the assumption that the facts deposed 
to by these witnesses have been proved 
and are unchallenged by the plaintiff, It ig 
unfortunate that the plaintiff who had the 
benefit of the advice of an eminent Counsel 
did notthink it proper to cross-examine any 
of the witnesses examined on behalf of the 
defendant, that no arguments were advance 
ed on her behalf af the trial before the 
learned SubordinateJudge, and that the 
learned Counsel who appeared for her 
argued the ease before any evidence was 
adduced and before even the issues were 
settled. The matter is regrettable, but it 
dogs not relieve this Court from the duty 
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of critically examining the evidence adduc- 
ed on behalf of the defendant upon whom 
the‘onus of prooflies. The Court cannot 
ghut its eyes and cànnot refuse to consider 
the probabilities of the case and cannot 
accept the evidence of any witness as true 
without critically examining the evidence 
and applying its mind to a consideration of 
the question asto whether the evidence 
given by the witness is true or not. I find 
it hard to believe the evidence given by 
Gollier. The evidence of the other witnesses 
of the defendant goes to show that P. 0. 
Paul, otherwise known as Bonnie Paul, had 
already arranged with George Stillwell and 
had given him money toinduce him to 
agreeto a divorce, and Oollier's statement 
is the only evidence to.show that the plaint- 
iff also gave some money to her husband to 
obtain the divorce. Collier, moreover, does 
not know whether Stillwell actually went 
to Sydney or not. He:had.left Auckland 
while Stillwell was still there, and-it is 
doubtful how far his evidence is admissible 
as to the conversation that passed between 
the husband and -the wife: His statement 
that Stillwell. got some money from hia 
wife doesnot appear to be based on his 
own knowledge, but appears to be his 
opinion on hearsay information and is 
hardly admissible. ` The evidence of 
Adelyne DeSouza is of no: importance on 
the question of collusion. She only proves 
the intimacy between Paul and the plaint- 
iff. In the last sentence of her deposition 
she states that Elsie Forrest went to 
Australia with. the intention of taking 
a divorce as she was anxiousto marry Sonnie 
Paul. Accepting this evidence to be true, 
this-does not prove collusion between the 


husband .and the wife. The wife 
may be anxious to obtain a divorce, 
but she may -have good grounds for 
it, and the ground upon which the 

adultery of 


divorce was gann viz., 
the husband, has not in this case been 
Shewn: to be false. Assuming for thesake 
. of argument that there wassome under- 
standing between Sonnie Paul and the 
plaintiff thet she should obtain a divorce 
in order that the two may be married, 
the divorce would not'he invalid if, asa 
matter of fact,. there was legal ground for 
the wife obtaining the divoree. Nof a 
scrap of evidence has been given in the 
present case to show that, as a matter of fact, 
George Stillwell was not guilty of aduitery 
pa was found by the Courtat Sydney, - If 
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adultery had been proved, the Oourt at 
Sydney was competent to pronounce a 
decree for divorce, although there might 
have been an anxiety on the part of the 
wife to obtain the divorce on a different 
motive. The evidence of the other wit- 
nesses examined at Calcutta do not go far 
enough to prove collusion between the 
husband and the wife, and I am of opinion 
that the decrea in the divorce case passed 
by the Supreme Court at NewSouth Wales 
has not been proved to be bad on account 
of want of jurisdiction or of fraud or col- 
lusion practised by either party to the 
divorce. 

The result is that it must be held that 
the marriage of the plaintiff with the 
defendant has been proved to be a valid 
marriage. 

Ihave next to consider whetherthe two 
documents relied upon by the plaintiff and 
upon which her claim is based can be 
enforced, 

As regards the first document Iam of 
opinion that it isa document fixing the 
maintenance allowance by a Hindu hus- 
band for his Hinduwife. The plaint- 
iffs case is that before her marriage 
with the defendant she was converted 
to Hinduism and became a-Hindu and 
the marriage was under the Vedic rites 
which are binding between Hindus. Her 
position, therefore, must be that of a 
Hindu wife. The deed expressly says 
that there had been a legal and binding. 
Hindu marriage between Sita Devi, former- 
ly Elsie Oaroline Thompson, who had 
embraced the Hindu faith, and that the 
marriage was performed in the Vedic form. 
The status of the plaintiff as the lawful 
wife of the defendant is repeated about 
half a dozen times in that’ short document, 
The executant of the document gives it as 
the reason for the execution of the-docu- 
ment that it was incumbent upon him to 
provide for the said-Sita Devi during her 
life, This obligation is attributable only 
to the fact of the marriage and to the fact 
of the defendant, the executant of the 
document, being the husband of Sita Devi. 
The document must, therefore, be consider- 
ed as a document fixing the amount of 
maintenance which the Hindu husband 
was bound to give to his Hindu wife. The 
question whether the Hindu wife is entitl- 
ed to claim the maintenance fixed by this 
document must be answered on a considera- 
tion of the Hindu Law on the question of. 
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maintenance, It has not been challenged, 
and cannot in fact be challenged, that a 
Hindu wife is not entitled to claim 
maintenance from her husband or from the 
estate of her husband if she is guilty of 
unchastity. Reference may be made to 
Nagamma v. Virabhadra (7), Sathyabhama 
v. Keshvacharya (5), Rama Nath v. Rajoni- 
moni Dasi (8), Valu v. Ganga (9), Vishnu 
Shambhog v. Manjamma (10) and Bhikubat 
Yeshwantrao v. Hariba Sawalaram (11). 
The question, therefore, whether the 
peas claim under this document can 

e supported would depend on the answer 
to the question whether unchastity has been 
proved. 

This brings me to a consideration of the 
evidence adduced by the defendant to prove 
the unchastity. The evidence consists of 
two sets of witnesses, one examined in 
Calcutta and the other in England. As 
regards the unchastity in England, the 
allegation is that the plaintiff was guilty of 
living inadultery with one Oulliford. The 
evidence on this point again has been 
clearly and in great detail dealt with by 
my learned brother, andI entirely agree 
with him in holding that her unchastity 
with Oulliford has been established. In 
this respect I desire to refer to the observa- 
tions of Sir William Scott in Loveden v. 
Loveden (12) where he lays down the rule 
of evidence upon subjects of this nature 
and the principles upon which those rules 
are constructed. He observed :— 


“Teisa fundamental rule, that it is not 
necessary to prove the direct fact of 
adultery; because, if it were otherwise, 
there is not one case in a hundred in*which 
that proof would be attainable: it is very 
rarely indeed thatthe parties are surprised 
inthe direct fact of adultery. In every case 
almost the fact is inferred from circum- 
stances that lead to it by fair inference asa 
necessary conclusion; and unless this were 
the case, and unless this were so held, no 
protection whatever can be given to marital 
rights, What are the circumstances which 
lead to such a conclusion cannot be laid 
universally, though many of them, of a 
more obvious nature and of more frequent 


7) 17 M. 399; 6 Ind. Dec. (x. 8.) 272. 

" 17 0.674; 8 Ind. Des. (N. s) 990. 

9) 7 B. 84; 7 Ind. Jur 281; 4 Ind. Dec (N.&) 56. 
(i 9 B. 103; 9 Ind. Jur. 271; 5 Ind. Dec. (3.8) 72. 
(Lt) 94 Ind, Gas. 063; 27 Bom. LR. 13; A T. R 

4095 Bom. 153; 493.459, 
(P9 (1810) 161 E, B. 613, 2 Hag, Qoa. L 
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occurrence, are to be found in the ancient 
books: at the same time it is impossible to 
indicate them universally; because they may 
be infinitely diversified by the situation and 
character of the parties, by the atate of 
general manners, and by many other 
incidental circumstances apparently slight 
and delicate in themselves, but which may 
have most important bearings in 
decisions upon the particular case. The 
only general rule that can be laid down 
upon the subject is that the cireumstancea 
must be such as would lead the guarded 
discretion of a reasonable and just man to 
the conclusion; for it is not to lead a rash 
and intemperate judgment, moving upon 
appearances that are equally eapable of two 
interpretations, neither is it to bea matter 
of artificial reasoning, judging upon such 
things differently from what would strike 
the careful and cautious consideration of & 
discreet man, The facta are not of a 
technical nature; théy arefacts determinable 
upon common grounds of reason; and Courta 
of Justice would wander very much from 
“their proper office of giving protection ta 
the rights of mankind, if they let themi- . 
selves loose to subtleties and remote and 
artificial reasonings upon such subjects, 
Upon such subjects ihe rational and 
the legal interpretation must be the 
same.” 

Keeping these valuable observations in 
mind and examining the evidence with ` 
reference to the rules and principles laid 
down therein, I am definitely of opinion 
that the adultery of the plaintiff with 
Oulliford has been established. Asli have 
said, it is not necessary to consider the 
evidence in detail as it has been so considera 
ed by my learned brother and I entirely 
agree with him. In this view of the case 
it ig not necessary to consider the evidence 
of adultery given by the Caleutta witnesses, 
Although the generality of the evidence 
given by the Oalcutta witnesses does not go 
far enough to prove the actual fact of 
adultery in Caleutta, the evidence leaves no 
doubt in my mind that. her conduct in 
Oaloutta was not such as one would expect 
from a Hindu wife, There is, however, no 
reason to disbelievé the evidence of Lilion 
Williams, the keeper of a flat in Harrington 
Mansions. Her evidence to my mind goeg 
to establish the fact of adultery in Calcutta 
also. However, as I have said, it is not 
necessary to consider in detailthis evidence: 
the proof of unchastity in Hnglend ig 
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sufficient for the purpose of defeating the 
-claim ofthe plaintiff under the first docu- 
ment, 

As regards the plaintiffs right under 
the second document, the matterstands on 
a different footing. This document was 
executed on the 18th of July, 1917, Itis 
contended by Mr. Hasan Imam that this 
document stands on the same footing as the 
first document and is also a document fixing 
maintenance. "The terms of this document 
and the circumstances under whichit was 
executed, however, lead to the conclusion 
that it was not a maintenance grant. The 
document states that the executant is 
desirous out of love and affection which 
he bears to his wife, Sita Devi, of grant- 
‘ing to her and her heirs in perpetuity 
for ever an annuity of Rs, 15,000 per 
annum and of charging the payment of 
the same upon the properties set outin the 
Schedule thereto annexed, and it expressly 
grantsto “the said Sita Devi, her heirs, 
executors, administrators and assigns one 
perpetual annuity or clear yearly rent charge 
or sum of Rs. 15,000 to be issuing and pay- 
Bble out of and charged and chargeable 
«upon all and singular the properties and 
Villages, lands, hereditaments and premises 
Bet out and. described in the schedule” 
attached tothe document, It is true that it 
js stated in the document that the annuity 
of Rs. 15,000 was in lieu or substitution of 
Rs, 15,000, part of the life-annuity of 
Rs. 36,000 fixed by the firatdocument; butthat 
does not give to the grant under the second 
document the same character as that given 
by the first document. It appears from the 
record that this document was executed at 
a time when the defendant was contemplate 
ing to create a trust in respect of his entire 
estate and, as a matter of fact, he did 
execute a deed of trust which related to the 
entire estate held by him. The document 
of the 18th July, 1917, under consideration, 
appears to have been executed before the 
execution of the trust deed, andthe object 
evidently was to grant an annuity in per- 
petuity to the plaintiff, her heirs, executors, 
administrators and asskgns, and it cannot 
be agrant for maintenance which is usually 
a grant for lifa Thig document is in no 
way affected by the subsequent unchastity 
of the plaintiff, and Fam of opinion that 
the plaintiff is entitled to claim theannuity 
fixed under this document. . 

It is contended that there was nocon- 
pideration for the grant and it is, therefore, 
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ilegal. Having regard to the fact that the 
marriege of the plaintiff with the defend- 
ant has been found to be a lawful 
and valid marriage, s. 25 of the Indian 
Contract Act comes into operation. The 
agreement is expressed in writing and is 
registered under the law for the time being 
in force for the registration of documents, 
and it expressly purports tohave been made 
cn account of natural loveand affection be- 
tween the parties standing in anear relation 
to each other, and the want of consideration 
does not make it void. 

The plaintiff is, therefore, entitled to a 
declaration of her right to recover the 
annuity granted under the second docu- 
ment of the 18th of July, 1917, and she 
is entitled to the arrears claimed under 
this document for the period from Sap- 
tember 192] to January 1923 as claimed, 
This amount comes up to Rs. 21,250. There 
isno claim for interest for the period from 
September 1921 to January 1923 and the 
decree wil be for Rs. 21,75U being the 
arrears from September 1921 to January. 
1993 at the rate of Es, 15,000 per 
annum with interest thereon at 6 percent, 
per annum from the dateef the institution. 
ofthe suit until realisation. 

As regards the defendant's allegation 
contained in para. 23 of the written 
statement in respect of the jewels, it is 
sufficient to say that there isno evidence 
worth the name to substantiate the defend- 
ant's allegation. It cannot upon the 
evidence be held that the plaintiff is in 
possession of the family jewels or of the 
nature or value thereof, and Iagree with my 
learned brother that the claim of the plaint- 
iff cannot be defeated on the ground of her 
alleged possession of the family jewels ofthe 
defendant. : 

I would, therefore, set aside the decree of 
the Subordinate Judge and direct that a 
decrees be made in favour of the plaintiff 
declaring her rights te the grant of Re. 15,000 
a yearunder the instrument of the 18th of 
July, 1917, and a decree for realisation of 
the sum of Rs. 21,250 being the arrears from 
September 1921 to January 1923 with inter- 
est thereon at 6 percent, per annum from 
the date of the institution of the suit until 
realisation with proportionate costs in this 
Court as well asin the Oourt below, with 
interest thereon at 6 per cent per annum. 

ALN, A, Appeal allowed in part, 
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LAHORE HIGH COURT. 
Frest Civit APPRAL No. 2519 of 1927. 
March 22, 1928. 
Present :—Mr. Justice Zafar Ali and 
Mr. Justice Jai Lal. 
UJAGAR MAL, minor, THROUGH 
NANAK OHAND —PLAINTIFF— 
APPELLANT 


versus 
RAMDITTÀ MAL AND OT&ERS— 
DzEPBNDANTS— RESPONDENTS. 

Hindu Law—Joint family—Pious obligation of 
tons to pay father's debts—Mortgage-decree against 
father—-Sons not impleaded as parttes—Sale of family 
property—Civil Procedure Code (Act V of 1908), 
0. VI, r. 17, scope of—Pleadings, amendment of— 
Court's power to compel amendment—Party refusing to 
amend— Rejection of plaint, legality of—Procedure, 

Where a decree s been obtained against a 
Hindu father on the basis of a mortgage executed 
by him, even if the sons have not been im- 
pleaded as defendants, the family property will be 
available for sale in execution of such & decree on 
the ground ofthe pious duty of the sons to pay 
the debt of their father. [p. 788, ool. 2.] 


Oase-law discussed.] 
here is no provision of law in the Oivil Pro- 
& plaint- 


esdure Code authorising a Court to compet 

iff to amend his pleint and to reject laint in 
case he refuses to amend it. Order VI, r. 17, Oivil Pro- 
sedure Code, merely authorises a Oourt to permit 
the parties to amend their pleadings. It the plaintiff 
does not ask for leave to amend the plaint the Court 
must proceed with the suit as framed and if it finds 
thatit cannot proceed without amendmentit can 
dismiss the suit. [p. 789, eol. 1.] 

First appeal from a decree of the 
Senior Subordinate Judge, Attock at Oam- 
bellpur, dated the 13th July, 1827. 

Mr. Bishen Nath, for the Appellant. 

Mr. Mehr Chand Mahajan, for the Re- 


apondents. 
JUDGMENT. 

Jai Lal, J.—This is an appeal,by the 
plaintiff, Ujagar Mal, whose plaint has been 
rejected bythe Senior Subordinate Judge 
at Attock. Thesuit was for a declaration 
that the mortgage of a share in certain 
property by defendant No. 1, the father of 
the plaintiff, in favour of defendants Nos, 
2, 3 and 4 was not bihding on the plaintiff, 
as it was not affected for the benefit of the 
joint family of which the plaintiff and de- 
fendant No.1 were members. From the 
pleadings of the defendants it transpired 
that there werə really two mortgages, one 
for Rs. 5,000 in favour of defendants Nos. 
2and3 andthe other for the same amount 
in favour of defendant No. 4 and also that 
defendants Nos. 2and 3 had obtained & dec- 
ree for the sale of the mortgaged property 
on the basis of their mortgage. The defend- 
puta further pleaded that the morigagea 
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were for family necessity. The trial Oourt 
held, that on the allegations made in the 
plaint, and in view of the fact that a decree 
had been obtained by defendants Nos.. 2 
and 3the plaint didnot disclose any cause 
of action as against those defendants. He, 
therefore, rejected the plaint so far asde- 
fendants Nos. 2 and 3 were concerned and 
directed that the plaint should be amended 
and the suit should proceed against defend- 
ant No.4. The plaintiff having declined to 
amend the plaint as directed by the Oourt, 
it was rejected in its entirety. The plaint- 
iff has consequently presented this ap» 
peal. 

It is contended on behalf of the appel- 
lant that the conclusion of the Court below is 
erroneous that, in view of the fact that the 
defendants Nos. 2 and 8 have obtained a 
decree for sale of the mortgaged property, 
it is incumbent on the plaintiff to allege 
and prove, before he can have the mort- 
gage of jointfamily property declared in- 
valid evenas against his interest in the 
property, that thedebt which formed the 
consideration for the mortgage was incurred 
for an immoral purpose, : 

The trial Court relied in support of its 
view on Bahadur Singh v. Desraj (1), Gauri 
Shankar v. Jang Bahadur (2) and Nand 
Lall v. Umrai (3). These cases certainly 
support the conclusions of the Senior Sub- 
ordinate Judge, but sofar as the Punjab 
case is concerned the Counsel for the ap- 
pellant sought to distinguish it on the 
ground that before the present Civil Pro- 
cedure Code of 1808 was enacted the form 
of the decree in a mortgage suit in this 
Province was the same as in a simple 
money decree with the proviso added that 
the deereed amount shall constitute a 


‘charge on the mortgaged property. In 


other words, it was contended that the 
decree did not take the form of a decree 
for sale of mortgaged property, leaving the 
question of the personal liability of the 
mortgagor to be determined after such sale 
bad taken place but imposed such liability 
immédiately. It was, therefore, urged that 
in the present case only a decree for sale 
of the mortgaged property had been passed 
and no question of the personal liability 
of the mortgagor had yet arisen. 


(1) 91 P. «1.1801; 62 P. L. R. 1901, 

(279 Ipd. Oes. 1008; A. I. R, 1924 Oudh 391; 106, 
& A; L. R. 48; 11 O. L. J. 246; 270: 0,124, 

(4) 93 Ind. Gas, 656, 3 O, W. N, 359; A. I. R. 1926 
Qudh 321; 29 0.0, 260, : ) 
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It is true thata decree in a suit for the 
recovery of money on the basis of a mort- 
gage used to be in this Province before 
the present Civil Procedure Code came into 
force in the form stated by the appellant's 
Counsel, but the question is whether for 
the purpose of the present dispute the 
difference in the form of the decree is a 
ground for distinguishing Bahadur Singh 
v. Desraj (1) from the present case. In that 
case it was held that though a son is en- 
titled to a declaration that a mortgage 
effected by his father of the joint family pro- 
perty is not binding on him asa mortgage 
unless the consideration of the mortgage 
is an antecedent debt of the father not 
being illegal or immoral orthe money is 
borrowed for family necessity, but if a 
decree has been obtained by the mort- 
gageo against the father even if the son 
has not been impleaded as a defendant, 
then the family property is available for 
sale in execution of sucha decree on the 
ground of the pious duty of the son to pay 
the debts of his father. The same view 
was taken in the other cases cited in the 
judgment of the Senior Subordinate Judge, 
t ie,however, to be observed that those 
judgments are under the present Civil Pro- 
cedure Code. 


The point is certainly arguable but the 
preponderance of authority is in favour of 
the view taken by the learned Senior Sub- 
ordinate Judge. Reference may in this 
connection be made to Nand Lall v. Umrai 
(3) and Kedar Nath v. Shankar Dayal (4) 
which both arejudgments ofthe Ohief Court 
of Oudh and also to Gajadhar Pande v. 
Judubir Pande (5), A contrary view, how- 
ever, was taken in Ganga Bakhsh Singh 
v. Raghubar Singh (6) which is a judgment 
of the Ohief Court of Oudh, but as I have 
Btated above, in the later cases the contrary 
view has consistently been taken by that 
Court. The appellant's Counsel further re- 
lied upon the observations of Iqbal Ahmad, 
J., in Lal Singh v. Jagraj Singh (1i). That 
learned Judge was of opinion that the pro- 
position of law Maid down by their Lord- 
ships of the Privy Council in Brij Narain 


4) 04 Ind Cas. 250. 
R 85 Ind. Cas 31; 47 A. 12; 22 A. L. J, 980; L.R. 
BA, 780 Civ.; A.I R. 1925 All. 180. 6 

(6) 73 Ind. Cas. 27; 9 O & A L. R. 359; 30 O, L. J. 
61; A. I. R. 1923 Oudh 182; 26 O. 0, 299. R 

g 107 Ind. Cas, 693; A, I. R. 1928 All, 86; 26 A. L, 
p. 229; 50 Ae 546, 
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Rai v. Mangla Prasad Rai (8) that“ if the 
managing co-parcener is the father and the . 
reversioners are the sons he may, by in- 
curring debts, so long asit ie not forim- 
moral purposes lay the estate open to be 
taken in execution proceeding upon & dec- . 
ree forpayment of that debt", is to be 
confined in its operation to the case of a 
Bimple debt and consequently to a simple 
money decree obtained against the father 
and has no reference to a decree for sale of 
such property in a mortgage suit, [n spite of 
this, however, he concurred in dismiseing 
the suit of the son on the ground that the 
son was represented by his father in the 
suit in which the decree for the sale had 
been obtained and, therefore, the decree 
was binding on him, This decision of the 
learned Judge was not based on any pecu- 
liar facts of the case before him, 
but on the general principle that if 
the father, the manager of the famil i 
is made a defendant in a&esuit for Solo 
of mortgaged property on a mortgage 
effected by him then unless the contrary 
is shown, it must be presumed that 
he was sued in his representative capacity 
and, therefore, the decree obtained against 
him must be heldto bind theson. The 
view of Walsh, J., who was the other Judge 
in that case, isthe same asthe later view of 
the Oudh Oourt. The basic principle in the 
Punjab case and the other cases which 
support the conclusion of the Senior Sub. 
ordinate Judge is the same, thatitis the 
pious duty under the Hindu Law of a son to 
pay the debts of his father. 


Imust at the same time observe that 
there ‘is force in the contention of the 
appellant's Oounsel that ordinarily the mere 
fact that a decree for sale of the mortgaged 
property has been passed against the father 
on the basis of a mortgage executed by him 
for a debt, which is not an antecedent in the 
sense in which that term is defined by their 
Lordshipsofthe Privy Council in Brij Narain 
Rai v. Mangla Prasad Rai (8) ought not to 
materially alter the nature of the liability of 
the son, because no question of the personal 
liability of the father has yet arisen and it 
may be that the remedy for a personal 
decree against the father may have besome 


® 7T Ind. Cas. 689; 46 A 95; 21 A. L.J. 034; 46 M, 
L J.23; 5 P.L. T 1; 280. W.N. 253; (1824) ML W.N, 
68, 19 L. W. 72; 2 Pat. L. R. 41; 100. & A. L. R 82; 


A. I. R. 1924 P. O. 50; 33 M. L T. 457; 98 Bom. L. R 


500; 11 O. L. J, 107; 511, A. 18; 10, W, N. 43:41 Q, 
L. J, 23? (P, C). 
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barred by time! or under the expresa 
provisions of the mortgage-deed there may 
be no personal liability of the mortgagor, 
the father, Itison these grounds that the 
learned Counsel suggested that a mortgage 
anda mere decree forsale on the basis of 
that mortgage ought not to be deemed to 
stand on a differen: footing. 

However, as | have stated, the proposition 
laid down by their Lordships of the 
Privy Oouncil in Brij Narain Rai v. Mangla 
Prasad Rai (8) has been interpretedin the 
manner in which the learned Senior Nub- 
ordinate Judge has done by the Ohief 
Court of Oudh and the Allahabad High 
Qourt and this interpretation is also con- 
sistent with Bahadur Singh v. Desraj (1) 
which does not appear to have been dis- 
sented from inthis Court even after the 
new Oivil Procedure Code came into force, 
Under the circumstances I hold that the 
plaintiff was not entitled on the allegations 
made by him in the plaint, to the decree 
prayed for with regard to the mortgage in 
favour of defendants Nos. 2 and 3 which had 
merged in a deoree. 

At the same time there is no provision 
of law authorising a Court to reject a part 
of the plaint as the learned Senior Sub- 
ordinate Judge professed to do in this 
casa in the first instance and further there 
is no provision in the Oivil Procedure 
Oode which authorizes a Court to order 
that the plaint be amended. Order VI, 
r. 17, Oivil Procedure Oode, merely 
authorizes a Oourt to permit the 
parties to amend their pleadings. If 
the plaintiff does not ask for leave to 
amend the plaint the Court must proceed 
with the suit as framed and if itis found 
thatit cannot proceed without amendment 
it can be dismissed, but the Oourt has 
no right to compel the plaintiff to amend 
his plaint, if he does not choose to do 8o. 
The subsequent order pf the Senior Sub- 
ordinate Judge, therefore, rejecting the 
plaint in its entirety because the plaintiff 
refused to amend it, has no legal sanction, 
The proper procedure for the Court was 
to proceed with the trial of the suit with 
regard to the mortgage in favour of defend- 
ant No. 4 on the pleadings of the parties 
and then to dismiss the suit as against 
defendants Nos. 2 and3 for want of dis. 
closure of cause of action in the plaint and 
to decide it with regard to defendant No. 4 
according to its conclusions onthe issues 
framed, It was also possible for the Court 


MATARTE, 764 


below to dismiss the guit as against defend: 
dante Nos. 3and 3 instead of rejecting the 
plaint as against them and to proceed with 
the trial of the rest of the olaim without 
amendment, 

Under the circumstances I think the 
best course will be formally to accept 
this appeal and to direct that the suit as 
against defendants Nos, 2 and 3 be dis- 
missed with costs and the case be remanded 
to the Senior Subordinate Judge with direc- 
tions to proceed with the suit as against 
defendant No. 4in accordance with law. 
The plaintiff will pay the costs of defend- 
ants Nos. 2 and 3 in this and in the 
Court below. Defendant No. 4 will pay 
halfof the plaintiff's costs in this Court, 

Iwould direct accordingly. 

Zafar Ali, J.—I &gree. 

R, L. Appeal allowed, 


OUDH CHIEF COURT. 
MISCELLANEGUS O1vin APPBAL No, 8 oF 1928. 
May 2, 1928 
Present :—Mr. Justice Raza and 
Mr. Justice Nanavutty. 
Musammat SUMIRTA—Ptaintirr— 
APPELLANT 
versus 
MAHABIR—DEFRNDANT— RESPONDENT. 
Civil Procedure Code (Act V of 1908), O. XLIII 
T. 1, cl, (a), 8. 104, sub-s. (2)—Order of remand passed 
in appeal against appealable order—Appeal against 

order of remand, competency of. 

Though an appeal lies under rz. 1 of O. XLIII, Civil 
Procedure Code, from an order of remand, no appeal 
will lie from such an order when the order is itself 
made in an appeal preferred under any other clause of 
that rule, inasmuch as ol. (u) of r. 1, O. XLIII is sub- 
ject to 8. 104, sub-s (2) which provides that no appeal 
shall lie from any order passed in appeal under that 
section. 

Miscellaneous appeal against a decree of 
the Subordinate Judge, Lucknow, dated the 
14th February, 1928, reversing that of the 
Munsif, South Lucknow, dated the 30th 
September, 1927. 

Messrs. Ghulam Hasan and Ali Raza, for 
the Appellant. 

Messrs. L. S. Misra and Gaya Prasad, 
for the Respondent. : 

JUDGMENT.—These two second ap- 
peats arise out of two suits decided by the 
Munsif, ,South Lucknow, on ihe 30th 
September, 1927. The learned Subordinate 
Judge of Lucknow set aside the order of 
the learned Munsif in each case’ and re- 
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ynanded the eases to the first Court with 
certain directions. The appeals which were 
thus disposed of by the learned Subordi- 
nee Judge had been filed under O. XLIII, 
T, lL 

- Musammat Sumirta who -was plaintiff in 
one case and defendant in the other has 
now come to this Court in second appeal. ' 
' The respondent's learned Counsel has 
taken a preliminary objection to the hear- 
ing of these appeals. He contends that no 
appeal lies from the order passed in appeal 
by the learned Subordinate Judge, 


We have heard the appellant's learned. 


Oounsel at some length. In our opinion 
the contention of the ‘respondent's learned 
Oounsel is well-founded and must be ac- 
cepted. “Though an appeal lies under 
x. 1010. XLIII from an order of remand 
no appeal will lie from the order when 
the order is itself made in an appeal pre- 
ferred under any other clause of that rule. 
The reason is that cl. (u) of r. lof O. XLIII 
is subject to s. 104, sub-s. (2) which pro- 
vides that no appeal shall lie from any 
order passed in appeal (it may be an 
order of remand) under that section.” (See 
Mulla’s Oode of Civil Procedure, 8th Edi- 
tion, page 942). . 

The appellant's learned Counsel has 
argued also thatif in the opinion of this 
Court an appeal may be deemed incom- 
petent, the same may be. treated as a 
revision under s. 115, Civil Procedure Code, 
Section 115, vivil Procedure Code, applies 
to jurisdiction alone, the irregular exercrisa 
er non-exercise of it or the illegal assump- 
tion of. it: [see Balakrishna Udayar v, 
Vasudeva Aiyar (1)], We are not pre- 
pared to accept the contention ofthe ap- 
pellant that the learned Subordinate Judge 
has exercised his jurisdiction illegally or 
with material irregularity in these cases. 
Now we need not go into the merits of 
these appeals. "The. result is that we 
dismiss both the appeals with costa, 

a. H. Appeals dismissed, 

(1) 40 Ind. Oas 850; 441, A. 961 alp. 207715 A. L. 
J. 045; 2 P.L. W.101; 33 M. L. J. 69; 238 O.L J. 143; 
19 Bom. L. R. 715; (1917) M* W. N. 628; 40 M 793: 


20 D 501; 22 O. W. N. 50; 11 Bur. L. T. 48 
(P. 0). E 
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ALLAHABAD HIGH COURT. 
BkooND Orvin APPRAL No. 393 or 1926. 
July 9, 1928. 

: Present:—Mr. Justice Dalal. 
PIR BAKHSH AND ANOTHEkE—PLAINTIFES—- 
APPELLANTS k 
versus 
RAMESHWAR NATH—DsFENDANT— 


: RESPONDENT. 

Landlord and tenant—Lease—Failure of lessor to 
put leasee in possession of portion of leased property 
— maion of rent, extent of —Cinl Procedure Code 
(det V of 1908), O. VIII, r. 6—8et-off of unascertained 
n" : 


mM. 

Where a lessor fails to put the lessee in possession 
of & part ofthe property leased, the entire rent ig 
not suspended. A 

Manindra Chandra Nandi v. Narendra Chandra 
Lahiri (1), disapproved. 

Narendra Chandra Lahiry v. Manindra Chandra 
Nandi (2), referred to. 

A defendant cannot be permitted to set-off a sum 
due to him by way of damages which is not age 
certained, but can be determined only after a - 
protracted enquiry. 

Second appeal from a decree of the 
Third Subordinate Judge, Moradabad, 
dated the 21st of December, 1925, 

Mr. K. N. Laghate, for the Appellants. 

Mr S N. Seth, forthe Respondent, 

JUDGMENT.—The plaintiff sued for 
possession of four shops and for arrears of 
Tent atthe rate of Rs. 100 a year for a 
certain period of time. The suit weg 
resisted. The question of possession is of 
no importance now, because posseesion bag 
been decreed and that decree Mr. Shambhu 
Nath Seth on behalf of the respondent does 
not contest now. The claim for rent wag 
disallowed on the ground that the plaintiff 
had not put the defendant in possession 
of one shop altogethersnd in possegsicn of 
two of the shops only partially. The 
defendantfurther claimeda set-off which 
was decreed. Itis argued that the decree 
is contrary to the provisions of O. VIII,r, 6, 
Oivil Procedure Code Iam not in agrees 
ment with the Oalcutta case quoted by the 
two subordinate Courts, Manindra Chandra 
Nandi v. Narendra Chandra Lahiri (1), 
Fletcher, J., in delivering the judgment of 
the Court hss applied certain technical 
roles of English Law to India. Another 
Bench of the Oalcutta High Court in 
Narendra Chandra Lahiry v Manindra 
Chandra Nandi (9?) was doubtful as to the 
applicaticn of the English principles of law 
toIndian conditions. There is no ruling on 


(1) 52 Ind. Cas. 18; 46 C. 956; 23 O. W. N. 585. . 
(3) 67 Ind. Cas. 800; 49 C. 1019; 26 C, W, N. 836; A; 
I. R.1922 Oal. 153, 
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{he subject of this Court, and ifthe plaintif 
had sued for the recovery of arrears of 
‘proportionate rent I would have decreed if. 

he suit, however, was one forthe entire 
amount of rent, aud even in the grounds 
of anpeal here no desire is expressed of 
recovering proportionate amount of rent. 
In this Court also the ful? rent is claimed 
bn the ground that the defendant well 
knew the plaintif's want of title to one 
shop and to portions of two other shops. 
and that the defendant was speculating in 
the matter. According to the plaintiff, 
fhe defendant knowingly took the lease 
and was prepared to pay the sum of 
Ra. 100 in spite of the want of the title of 
the plaintiff to some of the shops. These 
allegations have not been proved. The 
case of the plaintiff, therefore, as put for- 
ward by him is not proved, and I refuse to 
remand the suit at this stage for determina- 
tionofthe proportionate rent due to the 
plaintiff. The plaintiff's suit for rent, 
therefore, fails here also, though for 
reasons different from those given by the 
twosubordinate Courts, 

Next as to the set-off, the appeal must 
succeed. Under the provisions of O. VIII, 
r. 6, Civil Procedure Code, the defendant io 
a suit for recovery of money can claim to 
set-off against the plaintiff's demand any 
“ascertained sum" of money legally recover- 
able by him from the plaintiff. In the 
present cage the defendant desired a set-off 
ofa sum due to him by way of damages which 
was not ascertained but could be determin- 
ed after a protracted inquiry. Such a sum 
of money cannot beset off under the pro- 
wisions of the Oode already quoted: The 
lewer Appellate Court ought not to have 
ordered any inquiry into the matter. 

In the result 1 decree the appeal for the 
‘gum of Re.-z05-10-0 with proportionate costs 
.of all the Courts. The rest of the appeal 
ig dismissed with proportionate costs of all 
the Qourts. The objection by way of 
‘appeal is dismissed because the ground 
‘No.1 was not pressed and the ground 
“No. 2 cannot succeed when I refuse to 
-grant a set-off. The decree of the lower 
Appellate Oourt as regards the Rs. 205-10 
is reversed and the decree of the trial 
-Court in that particular substituted. 

M. A. As Appeal dismissed. 


GANDA BINGE V, BRANA RAM-AALTG WAM, 


vof 
LAHORE HIGH GOURT, 
Sroonp Civi, ArPman No, 54 or 1928, 
June 7, 1928. 
Present :—Mr. Justice Tek Ohand. 
GANDA SINGH-—DsFBNDANT-— APPELLANT 


versus 
BHANA RAM SALIG RAM, THROUGH 
GAINDA RAM—PtatntiFFa AND HARNAM 
SINGH AND OTHERS— DRFENDANTS— 
RESPONDENTS, 
Limitation Act (IX of 1908), Sch. I, Art. 86— 
Mutual account test of. 


An account is mutual within the meaning of 


Art. 850f Sch Iofthe Limitation Act where there 
are transactions on each side creating independent 
obligations on the other. But when the transactions 
create obligations on one side only, those on the 
other being merely complete or partial discharges 
of such obligations, the account is not mutual. 

Thakur Das v. Bishan Das (1), followed. 

Second appeal from a deeree of the 
Additional Judge, Lyallpur, dated the 
9nd November, 1927, varying that of the 
Junior Subordinate Judge, Second Olass, 
‘Lyallpur, dated the 30th October, 1923. 

Mr. Bishen Nath, for the Appellant. 

Mr. N. C. Pandit, for the Respondents. 


JUDGMENT.—The plaintiff's suit for 
recovery of Rs 1,225-13 6 due on account 
of certain dealings between him aud the 
defendants was dismissed by the trial 
Court. Oa appeal the learned District 
Judge has passed a decree for Rs. 914-130 
against defendant No. 1, but has dis- 
missed the suit against defendante Nos, 2, 3 
and 4. Defendant No. 1 has preferred & 
second appeal, while: the plaintiff has filed 
cross objections-praying that the defend- 
ants Nos. 2, 3and 4 may also be made liable, 

The learned Counsel for the appellant 
has attempted to impugn the finding of 
the learned District Judge that a certain 
sum of Rs. 854-4 0 was paid by the plaint- 
iff to defendant No. 1, but this finding is 
one of fact.and is supported by the plaint- 
if's bahis and his statement as a witness, 
and I cannot go behind itin second ap- 


eal. 

á The only other point argued was that 
the suit was barred by.limitation. The 
appellant contends. that the dealings be- 
tween the parties were in the nature of 
a mutual, open afd current account and 
the suit having been brought more than 
three years from the close of the year 
in whiclf the last item admitted or proved 
was entered in theaccount it was barred 
under Art. 85 of the Indian Limitation 
Aet, The plaintiff, on tae ofher hand 


99 
alleged that the cace was governed by 
Ait. 57, under which the period was six 
.yesra, The contention of the plaintiff found 
favour with the learned Additional Dis- 
trict Judge. f 

The only question to be decided is whe- 
ther the account in question was mutual, 
Open and current accouni. The test to 
determine this matter is given in Thakur 
Das v, Bishan Das (1) where it has been 
laid down that an account is mutual within 
the meaning or Art. 85 of Scb. I of the 
Limitation Act when there are trana- 
actions on each side creating independent 
obligationg on the other. But where the 
transactions create obligations on one 
side only, thoseon the other being merely 
complete or partial discharges of such 
obligations, the account is not mutual. 

The learned District Judge has ex- 
amined the nature ofthe account at length 
and has recorded definite findings there- 
on. Applying to those findings the test laid 
down above I have no doubt that the 
account in question cannot be said to 
be a mutual, open and current account. 
I accordingly hold that Art. 85 does not 
govern this case, The appeal fails and is 
dismissed with costs. 

The cross-objections seek to make de- 
fendants Nos. 2to4 liable for the amount 
decreed, but the plaintif failed to prove 
that there was any privity of contract 
between him and these defendants. There 
is, therefore, no force in the cross objec- 
tions and they are also dismiesed with costs, 


R. L., Appeal dismissed, 
(1) 70 Ind, Oas 998; A. I. R.1933 Lah, 636, 


CALOUTTA HIGH COURT. 
ÅPPHAL FROM APPELLATE DrOnEB No, 2188 
oF 1925. 

February 24, 1928, 
Present: ~Justice Sir Arthur Herbert 
Ouming, Kr, and Mz Justice Mukerji. 

KARALI PROSAD DUTTA AND ANOTHER 
— PLAINTIFFS— APPELLANTS 


versua 
Tan RASTINDIAN RAILWAY COMPAN 
—DB8FENDANTS— RESPONDENTA. 
Evidence Act (I of 1828), as. 60, 67—Proog of docu- 
ment—Proof of mere admission of execution, £i 
crency of—Railways Act IX of 1890), s. 7£— Risk 
note B—Thaft from running train—Liability of Com- 
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panye-tRolbery! and "they", meantngs of=nOmisslon 16 
padlock van, whether wilful neglect, 

Prof of an admission by the executant of a 
document that he has signed itis a legal mode of 

roof of the excution of the document. Section 87 of the 

vidence Act does not lay down that a document must 
necessarily be proved 4 direct evidence of the 
handwriting of the executant. [p 793, col. 1] 


Neel Kanto Pandit v, Juggobundhoo Ghose (1), 
followed. 

The word ‘robbery’ in Risk Note Big not synony= 
mous with ‘theft’ but conveys the sense in which the 
word is used in the Penal Code, namely, a felonioug 
taking from the person of another or in his presence 
against his will, by violence or putting him in 
fear. tp. 704, col. 1. 

It cannot be held that there was no ‘wilful neglect’ 
on the part of a Railway Company within the 
meaning of the Risk Note merely because there wag 
theft from a running train. [ibid.] 

Bindraban v. G. $ P. Ry.Co (2) and Kashi Ram 
Karoo Ram v. East Indian Ry. Co. (3), followed. 

B. B. & C. I. Ry. v. Sakarchand (4) and Gulab Rate 
Lahori Mal v. East Indian Ry. Co. (5) not followed 

Where it isthe practice of a Railway Oompan 
not to padlock the doors of vans, omission to padlo 
must be held to be deliberate and intentional [p 
794, col. 2.) 


Ardeshir Bhicaji Tamboli v. Agent, G. I. P. Ey. Co, 
(6) and R.v, Senior (7), referred to. 

Appeal against a decree of the District 
Judge of Burdwan, dated the 29thJuly, 1925, 
reversing that of the Subordinate J udge 
of Asansole, dated the 98th September, 19238, 

Mr. Sarat Chandra Bose and Babu Pan- 
chanan Chowdhury, for the Appellants 

Mr. Amarendra Nath Bose and Babu 
Ambicapada Chowdhury, for the Respond- 


ents. 
JUDGMENT. 

Mukerji, J.—The plaintiffs sued to - 
recover from the defendants, the East 
Indian Railway @o.,,the price with interest 
of a bale of cloth, which formed part ofa 
consignment despatched from Howrah to 
the plaintiffs at Durgspur. The consignes 
ment was covered by a Risk Notein Form 
B. The Subordinate Judge decreed the 
suit but on appeal taken from that deci- 
sion the District Judge reversed the same 
and dismissed the, suit. The plaintitig 
have preferred this’ second appeal. < 

The District Judge held that the Risk 
Note was signed by one Basudev who 
delivered the goods to the Railway Com- 
pany for carriage, and the Railway Com- 
pany were absolved by reason of the Risk 

ote, 

It is contended on behalf 
lants, in the first place, 
been legally proved that Basudev signed 
the Riek Note. The fact was sought to 
be proved in thisway. Basudev who ig 
said to be alive was nof called,—obviously 


of the appel. 
that it has not 
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for the reason that it was either not pos- 
Bible for the defendants to find him eut or 
to rely on him. Defendant's witness No. 1 
a freight calculator of the Fast Indian 
Railway at Howrah, who calculated the 
freight for the consignment, was called and 
he said that he attested the signature of 
Basudev on the Risk Note, on Basudev hav- 
ing told him in answer to his enquiry that 
he had signed the note. It has been argued 
that this does not amount to legal proof 
of the fact that Basudev signed the note 
and reliance has been placed in this con- 
nection on ss, 60and 67 of the Evidence 
Act. It is said that as it was alleged 
that Basudev had signed the Risk Note 
under 8.67 it was necessary to prove that 
the signature on the Risk Note was in 
Basudev's handwriting; and as the signing 
of the Risk Note by Basudev was a fact 
which could be seen, under s. 60, only 
such oral evidence of the fact could be 
aS as was of a person who had seen 

asudev signing the document. This 
precise contention was dealt with and 
overruled by Markby, J., in the case of 
Neel Kanto Pandit v, Juggobundhoo Ghose (1). 
He held that the sections were some- 
what ambiguous, but that it was never 
intended bys.6/ that direct evidence of 
handwriting was always necessary, but 
the section merely stated with reference 
to deeds what was the universal rule 
in all cases, that the persons who make 
gn allegation must prove it and lays down 
no new rule as to the kind of proof 
tobe given; and that it was never intend- 
ed by s.60 to exclude circumstantial evi- 
‘dence of athing which could be seen, 
heard and felt, though at first sight the 
section might appear to have that mean- 
ing, If circumstantial evidence is allowable, 
then to prove that Basudev signed the 
note it is relevant to establish that 
Basudev admitted that hehas signed it. 
This admission has been proved, and if 
believed it is a legal mode of proof of the 
fact in issue, namely, the fact of Basudev 
having signed the . note. Whether it 
should be considered sufficient or not is 
not a matter which we can go into on 
second appeal. This contention of the 
appellants, therefore, must fail. 


The appellants’ next contention relates 
to the finding of the District Judge that 
the Risk Note protects the Railway Com- 


(1) 13 B. L. R. App. 18. 
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pany. The reasoning of the learned Dis- 
trict Judge is this: The loss was due 
totheft, from the train when she was running 
that the word ‘robbery’ used in the 
Risk Note being synonymous with theft, 
there was no ‘wilful neglect’ and so 
it was mot a case of theft due to 
wilful neglect and consequently the case 
does not come within the exception men- 
tioned in the Risk Note. To appreciate 
the bearing of this reasoning the relevant 
portion of the Risk Note is here given: 

“We agree and undertake to hold the 
Railway Administration............ harmless 
and free from all responsibility for any 
loss, eto.,..........-- from any cause whatever 
except fora loss due either to the wilful 
neglect of the Railway Administration 
or to theft by or to the wilful neglect 
of its Bervants............... provided the 
term 'wilful neglect! be not held to 
include fire, robbery from a running train 
or any other unforeseen event or accident," 

Itis clear from the Risk Note that if 
robbery is synonymous with theft, then 
loss caused by theft from a running train 
is notloss due to wilful neglect of the 
Administration or of its servants, and the 
case not coming within the exception, the 
Railway Company are absolved, and the 
Judge’s reasoning is perfectly sound. 
For the proposition that robbery as 
used in the Risk Note is synonymous 
with theft there is divergence of judi- 
cial opinion. The Allahabad High Court 
bya Full Bench has now held that it is 
not, Bindraban v. G.I. P. Ry. Co. (2) and 
the Patna High Court has taken the same 
view: Kashi Ram-Karoo Ram v. East Indian 
Ry. Co. (3), The Bombay and the Lahore 
High Courts appear to be of a contrary 
opinion: B. B. &C. I. Railway v. Sakar- 
chand (4) and Gulab Rai-Lahori Mal v. East 
Indian Ry. Co. (5}. We have not been 
referred to any decision of our Court on 
the point, and being free to decide the 
question res integra I find it exceedingly 
difficult to regard the terms ‘robbery’ and 
‘theft’ as synonymous. My reasons are 
mainly two: first, because the two words 


(2) 96 Ind. Oas. 1046; 48 A. 766; A. L R. 1996 All, 


9 
D 97 Inde Cas. 714; (1920) Pat 305; A. I. R. 1927 
Pat. 9; 8 p. L. T. 147; 6 Pat. 168. 
(4) 68 Ind. Oas. 534; 24 Bom. L, R. 787; A.L R, 
1922 Bom. 258. 
(5) 87 Ind. Cas. 592; 6 Lah, 305; A, I. B. 1925 L ah, 
516. 


foi 
havea been used within a few lines of ono 
another in the same documentand, therefore, 
should be presumed to have been used in 
different senses; and second, becausethe word 
‘robbery’ is preceded and followed by words 
implying situations over which the Railway 
Comp&ay themselves or their servants can 
have no control For these reasons I am of 
opinion that the view taken by the learned 
District Judge that the words ‘theft’ and 
‘robbery’ mean one and the same thing is 
not right. The word ‘robbery’, in my opin- 
ioa, has been intended to convey the sense 
in whioh the word is used in the Indian 
Penal Code, that is to say, a felonious tak- 
ing from the person of another or in his 
presence against his will, by violence or 
putting him infear. His finding that there 
was no wilful neglect merely because there 
was theft from a ranning train, in my opinion, 

ight. 

ag ing being vitiated by the error 
that I have noticed, itis necessary tocon- 
sider whether the case should be sent back 
to the Court of Appeal,below to be dealt 
with again, Giving the matter the con- 
sideration that it deserves I am of opinion 
that it is not necessary to do so and that 
this is a proper case in which we may well 
exercise our powers under s. 103 of the 
Civil Procedure Code as recently amended. 
The District Judge has referred in his 
jadgment to the evidence of one single 
‘witness, namely, D. W. No. 3 in support of 
his finding that the consignment in ques- 
tion was put in & sealed wagon the doors 
of which were closed, He, however, failed 
to appreciate that the witness was a load- 
ing olerk at Howrah who could only speak 
to the state of things as they were before 
the wagon left Howrah. The evidence of 
this witness was disbelieved by the trial 
Judge; but, however that may be, it is clear 
upon his evidence that the door ofthe van 
was not padlocked asit was not the prao- 
tice to padlock the doors of such vans in 
those days. The positive evidence on the 
point is afforded by the statement of the 
guard in chargé of the train—Ex, O, a 
document on which the Railway Oompany 
themselves have, relied—whieh is to the 
effect that there was nO beal, and it was 
a road van. Whether.mere sealing is at 
all effective it is unnecessary to enquire;* it 
is sufficient that there was no spal, and 
what is more important is that the eygem 
of puttin padlocks on was not insisted on 
in those days. Wilful neglect for the pur 
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poses of a Risk Note has now been ex 
pues by their Lordships of the Judicial 
ommitteein the case of Ardeshir Bhicaji 
Tamboli v. Agent, G. I. P. Ry. Co.(6) in 
accordance with the meaning given to the 
expression by Lord Russel in R. v. Senior 
(7) “as meaning that the act is done delibe- 
rately and intentionally and not by 
accident or inadvertence, but so that the 
mind of the person who does the act goes 
with it.” It was notan accidental omis- 
sion that the door of the van was not pad- 
locked, it was the practice not to do 80; and 
so it wasa deliberate and intentional omis- 
Bion. That the loss was due to this omission 
is pretty certain, for it was afactor that 
facilitated the theft which otherwiee it 
would have been infinitely more difficult 
to perpetrate. The case, therefore, does 
come within the exception mentioned in th 
Risk Note. 

Tosuch a case then thestatutory responsi- 
bility of a Railway Company under s. 72 
of the Indian Railways Act would attach. 
The question that next needs investigation, 
therefore, is whether the Administration 
as bailee has fulfilled the standard of care 
laid down ins. 151 of the Oontraet Act. 
The finding of wilfal neglect covers much 
the same ground ass. 151 of the Contraet 
Act in view of the circumstances of the 
casefor it is inconceivable that aman of 
ordinary prudence would let similar goods 
of his own to be carried in an unlocked van 
in similar circumstances. 

The result is that, in my judgment, the 
plaintiffs have made out a case fully entitl- 
ing them to recover. The appeal is accord- 
ingly allowed and the decree of the lower 
Appellate Court being reversed, that of the 
trial Oourt is restored with costs in thig 
Court &nd the lower Áppellate Court. 

Cuming, J.—I agree. 


A. N. A. Appeal allowed, 
8) 107 Ind. Cas, 124; 430. L. J. 914: 54 M. L. J. 
167; A. I. R. 1928 P. O. 24; 30 Bom. L.R 275; 50. W. 
N. 519; 9 P. L. T. 171; 32 O. W. N. 44;27 L. W. 007; 
20 A. L. J. 545; 52 B 169 (P. O). 
M (1899) 1 Q B. 283; 08 L. J. Q. B. 175; 63J. P. 
d B rre 70 L. T. 562; 15 T. L. R. 102; 19 Cox 
. 0. 218. 
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LAHORE HIGH COURT. 
SmooND Civip Appgats Nos, 2122 awn 2123 
i or 1924 

May 9,1928. 
. Present: —Mr. Justice Addison and 
ii Mr. Justice Bhide. 

Tag SHAHDARA SAHARANPUR LIGHT 
RATLWAY OOMPANY, THROUGH ITs 
AGENT—Duaranpant—APPBLLANT 
versus 
SULTAN AHWAD— PLAINTIFE— 
RESPONDENT. 

Railways Act (IX of 1890), 8. 78—Rist Note B— 
'Wilful neglect.’ definition of. 

The term'wiltul neglect’ implies that the act is 
done deliberately and intentionally and not by 
aecident or inadvartence, go that the mind of the per- 
gon who does the act goes with it. 

Ardeshir Bhicaji Tamboli v. Great Indian Penin- 
aula Ry. Co. Lad. (1), followed. 

Second appeal from a decree of the 
District Judge, Delhi, dated the lst July, 
1924, reversing that of the Subordinate 
Judge, Third Olass, Delhi, dated the 31st 
March, 1924. 

Mr, Newal Kishore, for the Appellant. 

Mr. Din Dayal Kapur, for the Respondent. 


JUDGMENT. . 

Bhide, J.—Civil Appeals Nos. 2123 
and 2193 of 1824 arise out of two suits 
based on similar facts and will be dis- 
posed of together. Plaintiffs in both the 
suits sued for recovery of compensation 
for loas of goods consigned to the de- 
fendant Railway Company, which the latter 
failed to deliver at the destination. It 
has been found by the Oourts below 
that the goods were consigned under Risk 
Note B. It was, therefore, for the plaint- 
iff to prove that the loss of goods was 
due to ‘wilful neglect’ on the part of 
the defendant Railway. The trial Oourt 
held that no such neglect was proved 
and dismissed the suits. The learned 
District Judge on appeal reversed the 
decision and decreed plaintiff's claim in 
both the suite, From this decision the 
Railway Company has filed second appeals, 

The learned District Judge has record- 
ed his finding in the following terms :— 

“My finding, therefore, under the circum- 
stances ig that in the first place the 
loss has not been satisfactorily proved 
and even if this be taken to have been 
done, the cireumstances show that the 
theft was either committed by the chow- 
kidars or other Railway employees, Or if 
jt was at all committed by some out- 
siders it was certainly made possible by 
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the sol neglect of the sald showkidard 
who did not keep a proper wa 
should have done," PUR je sih 
This finding seems to be based on a 
misconception of facts and law. The losg 
dors goods was not m dispute and 
e was no issue on the point. The 
Risk Notes having been proved tie burden 
of proving ‘wilful neglect’ on the part of 
the appellant was- on the plaintiffs, but 
the learned District Judge appears to 
have thought that the burden was on 
the Railway Company and has proceed- 
ed on conjectures. The mere fact that 
the chowkidars were dismissed by the 
Railway Oompany cannot be taken as 
any evidence of ‘wilful neglect’ on their 
part. It is ‘not known when the chow- 
kidars were dismissed and for what reason. 
Even if there was negligence on their 
part there is nothing whatever to indicate 
that it was ‘wilful.’ The expression ‘wil- 
ful neglect’ has been interpreted in & 
recent Privy Oouncil ruling : Ardeshir Bhi- 
caji Tambolt v. Great Indian Peninsula 
Ry. Co., Lid. (1) as meaning that the “act 
is done deliberately and intentionally and 
not by accident or inadvertence so that 
the mind of the person who does the 
act goes with it." No such conduct on’ 
the part of the chowkidars or any other 
Raliway servant has been proved in these 
oT would aa 
I would accordingly accept both appeals 
with costs throughout and re : 4 
crees of the trial ‘Court - ewe de 
Addison, J.—! agree. - 
l allowed, - 


R. L. Appea 
(1) 107 Ind. Oas. 124; 52 B. 160: A.I R 
Mi 5 ML J 167; 30 Bom. L. R. aiiai Ot, ani 
.W.N. ; .L.T. ; $2 0. W. N. > 97 
L, W. 667; 26 À. L, J. 546 (P. Q.). ex LU 
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MADRAS HIGH COURT. 
Oivin MisOsLLANEOUS Periton No. 2546 
. oF 1827.. i 
$ ee 29, 1927. 
resent :—Mr. Justice Ram 
Mr. Jpétice Damisb — o. = 
OHALIKI KRISHNAMURTHI— 
PLAINTIFF)—PRTITIONER 


° ' versus 
GOLI PADDAYYA AND oTHRRg— 
. DBaFENDANTS— RESPONDEN TS 
Qivil Procedure Code (Act V of 1908) s. 110- 
Appeal to Privy Council—Hasement right, value of * 
: : 
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Whare on an application for leave to appeal to tha 


Privy Council, the subject-matter of the appeal is m 


ight of way, the mere fact that the value of the 
p TS property over which the right is 
claimed is Rs. lU,000is not sufficient to bring the 
onse within the 2nd clause of s. 110, Civil Procedure 


Se “Silva v. De Silva (1) and Manilal v. Banubai 
(2), relied on. A 

Petition for leave to appeal to His 
Majesty in Oouncil against the decree and 
judgment of Mr, Justice Ramesam and Mr. 
Justic Odgers, dated the 3lst January, 
1927, and passed in L. P. A. No. 71 of 
1326, on the file of the High Court 
reported as 103 Ind. Oas. 331, preferr- 
ed against the judgment of Mr. Justice 
Phillips, in 8. A. No. 1597 of 1922 (A. 8. 
No. 20 of 1921 on the file of the Oourt of 
the Subordinate Judge, Oocanada and 
O. S. No. 32 of 1919 on the file of the Oourt 
of the Principal District Munsif, Cocanada), 

Mr, C. Rama Rao, for the Petitioner, 

Mr. P, Somasundaram, for the Respond- 


e RDER.—In para, 8 of the petition the 
petitioner alleged that, as the easement in 
dispute in this case, affected land, of the 
plaintiff of the value of Rs. 10,000 the 
appeal relates to property ofthe value of 
Rs. 10,000. The strip of land over which 
the right of way is declared is five yards 
broad and nearly i to $ acrein area. Its 
value is admitted in the plaint to be 
Rs. 15,000. But the petitioner says that the 
value of the whole Survey No. 146 over 
which the way passes is Rs. 10,000. No 
affüdavit has been filed for the petitioner. 
The respondents do not admit the value 
of Survey No. 146 to be Rs, 10,000. But 
aesuning that the whole Survey No. 146 
is worth Ra. 10,000, it is impossible to say 
that the matter in dispute relates indirect- 
ly to the whole of the Survey No. 146, 
Tne petitioner relies on Subramania Aiyar 
v. Sellammal (1) and Manilal v. Banubai 
(2. The former case does not help the 

etitioner and the latter is against him. 
But he pointe out that leave was after- 
wards granted by the Privy Council in the 
casein Manilal vs Banubai (2) as mentioned 
by Macleod, C. J., in Zppaya v. Cakham- 
gowda (3). We do not know the grounds 
. on which special*leave was granted by the 
Privy Council, Itrelated to an easement 
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of light and airand it is possible that it 
was held that thé whole house was affects 
ed by the easement. In the present case, 
it is impossible to say that the whole 
Survey No. 146 can be affected by the right 
of way, as the petitioner has got the right 
to fence the way from the land, : 

The view we take is in accordance with 
that taken by Bir Lawrence Jenkins, C. J., 
in De Silva v. De Silva (4) though it 
perhaps, was obiter in thatcase as pointed 
out by Macleod, O. J., in Manilal v. Banubat 
2) 
it is then said that the matter is one of 
publie importance. We do not agree with 
this view. 

The petition is dismissed with costs. 

V. N, V. Petition dismissed. 

(4) 8 Bom, L. R. 403, 


LAHORE HIGH COURT. 
MiscxLLangous SECOND Oivit APPEAL 
No. 3133 oF 1927. 

May 18, 1928. 

Present :—Mr. Justice Tek Ohand. 
HAZURA SINGH AND oTaERs— 
DAFENDANTS— APPRLLANTS 
versus 
SANTA SINGH AND ANOTBER— PLAINTIFFS —~ 
NARAINJAN SINGH—Vanpor— 
RESPONDENTS, 

Appeal—Remand order carried out—Appeal from 
remand order, competency of—Civil Procedure Code 
(Act V of 1908), O. XLIII, r. (1) (u). 

The hearing of an appeal against an order of 
remand is not barred by the mere fact that the order 
has been carried out by the trial Court. 

Ghulam Jailani v. Ghulam Haidar Khan (1) and Jag 
Lal v. Shib Lal (2), referred to. : 

Miscellaneous second appeal from an 


‘order of the District Judge, Ludhiana, 


dated the 3let August; 1927, reversing that 
of the Senior Bubordinate Judge, Ludhiana, 
dated the 22nd March, 1927. 

Mr. Nawal Kishore, for the Appellant. 

Mr. Dev Raj Sawhny, for the Respond- 
ents. 

JUDGMEN'T.—The plaintiffs institut- 
ed a suit to pre-empt a sale of agricultural 
land by defendant No. 1 to defendants 
Nos, 2to 5. The vendees admitted that the 
plaintifs had a superior right of pre- 
emption; andthe only dispute was as to 
the payment of the prio» mentioned in the 


111 I. C. 1928 


sale-deed and the market.value. The trial 
Court directed the plaintiffs to deposit 
the statutory one fifth on or before the 
22nd March, 1927, but the plaintiffs failed 
to do so and asked for an extension of 
time. The Subordinate Judge was. of 
opinion that no sufficient cause had been 
shown for extension of time and rejected the 
plaint under s. 22 (1). On appeal the learned 
Distriet Judge was of opinion that the 
circumstances of the case wore peculiar 
and that time should have been extended. 
He accordingly accepted the appeal and 
fixing a date by which the deposit was to 
be made, remanded the case under O. XLI, 
r. 23, Civil Procedure Code. The plaintiffs 
duly complied with this order. The 
vendees have preferred a miscellaneous 
appeal under O. XLIII, r, 1 (wu) attacking 
the order of remand. 

At the hearing Mr. Dev Raj Sawhny for 
the respondents raised a preliminary ob- 
jection that when the appeal was admitted 
the appellants did not apply to have 
further proceedings in the trial Court 
stayed and that the remand order has 
since been carried out and a deeree 
passed in favour of the plaintiffs on pay- 
ment of Rs, 11,000 which sum has been 
duly deposited by them in Court. He 
urges that in these circumstances the mis- 
cellaneous appeal against the order of 
remand has become infructuous and cannot 
proceed, There is no doubt a serious 
conflict of judicial opinion among the 
various High Oourts on this point, but so 
far as I am aware the view that has 
prevailed in this Court is that the hearing 
of an appeal against an order of refnand 
isnot barred by the mere fact that the 
order has been carried out by the trial 
Court: see Ghulam Jilani v. Ghulam Haidar 
Khan (1) and Jag Lal v. Shib Lal (2), I. 
therefore, overrule the objection, 

On the merits, L have heard botb 
Oounsel at length and after fully consider- 
ing the arguments Iam of opinion that 
no sufficient reason has been shown to 
interfere with the order of the learned 
District Judge extending the time for 
deposit. The learned Judge had a dis- 
cretion to grant or refuse the prayer for 
extension and after fully ‘considering the 
matter Iam not prepared to say that in 
the circumstances of the case, he exercised 
his discretion in an arbitrary manner, . 

1)89P.R 1891, 

i 87 P, R, 1903; 25 P, L, R, 1908, 
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Accordingly I dismiss the appeal, but 
having regard to all the circumstances of 
the case parties should bear their own 
costs in this Court. 


B. L, Appeal dismissed, 


— 


PATNA HIGH COURT. 
Fiust O1vin ArPBaL No, 87 or 1926. 
May 28, 1928, 

Present:—Mr. Justice Das and Mr. Justice 
Allanson. 

Lala HIRA LAL—Dzgrenpant— 
APPELLANT 


versus 
Munshi JAGATPATI SAHAI—PrAINTIPF— 


RESPONDENT. 

Civil Procedure Code (Act V of 1008), 8. 64, O. XXI, 
T. 64 —Alienation after prohibitory order but before 
proclamation of such order—Validity of transfer— 

urden of proof—Attachment, when takes effect— 
Affizture of copy in Collector's office, whether can be 
presumed—Presumption of regularity of judicial acts, 
scope of—Evidence Act (I of 1873), s. I14—Contract 
—Hisrepreseniation, w constitutes—Breach of 
collateral promise, whether gives right to rescind, 

No property can be said to be attached unless an 
order for attachment has been passed and in execn- 
iion of that order the other things preacribed by the 
inu Procedure Code have been done. [p. 800, col. 


An alienation of property after the passing of a 
probibitary order under O. XXI, r. 54 (1), Civil 

rocedure Oode, but before the proclamation of such 
order in the manner prescribed by sub-r. (2) of the 
game rule is not void as against persons claiming 
under the attachment. [p. 800, col, 2; 

at Chetti v. Palaniappa Chetti (1), ap- 
plied. 

A Oourt cannot presume in the absence of evi- 
dence to that effect thata copy of a prohibitory 
order issued under O. XXI, r. 54 (1), Civil Procedure 
Code, must have been affixed in the office of the 
Oollector of the District in which the land intended 
to be attached 18 situated. [ibid.] 

Section 114 of the Evidence Act merely authorises 
& presumption that a particular judicial or official 
act which has been performed has bean performed 
regularly. It does not authorise the presumption 
Mull. any evidence that the act has been performed. 
ibid.] . 

Deputy Legal Remembrancer v? Mir Sarwarjan (2 
and Narendra Lal Khary. Jogi Hari (3), referre 
to. 
In order to giverise toa righf to rescind a con- 
tract for misrepresenfation, innocent or fraudulent, 
it must be established that there was a false re- 
presentation as to some material fact. A collateral 
promise to de some act, though it may effectually 
induce a pyomiaee to enter into a contract is not a 
repregentation, and the breach of such a promise 
will not entitlea party to a contradt to rescind it 
ba it may give rise to a right to damages, [p. 804, 
£a. 4 a 
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Where a transfer is attacked on the ground that it 
was effected pending an attachment, the burden is 
upon the person attacking the transfer to prove that 
the property transferred had, in fact, been attached 
before the transfer. [p.800,col.2] |. 

First appeal against a decision of the 


Subordinate Judge, Shahabad, dated the 
22nd March, 1926. 

Mesers. L. N. Singh and Jadubans Sahay, 
for the Appellant, 

Messrs. S. M. Mullick and Shiveshwar 
Dayal, for the Respondent. 

` JUDGMENT. 

Das, J.—This appeal arises out of a suit 
instituted by the respondent in substance 
‘for the recovery of pcssession of certain 
properties specified inthe plaint. The 
circumstances are these: 

Lal Durga Prasad, who was atone time 
the owner of the disputed properties, 
borrowed a sumof money fromthe Raja 
of Surajpura on a hand-note on the 13th 
August, 1917, On the 26th August, 1419, 
the Raja obtained anex parte decree against 
Lal Durga Prasad. The Raja made an 
application to have the disputed properties 
belonging to Durga Prasad attached in the 
execution proceedings which he adopted; 
and it is said thatthe disputed properties 
were in fact attached on the 8rd 
April, 1920, In due course the disputed 
properties were put up for sale, and it 
appears that onthe 2Uth September, 1920, 
the plaintiff purchased those properties, 
Formal delivery of possession was given to 
him on the 18th December, 1920. It appears, 
however, that on the 3rd July,1914, Lala 
Durga Prasad had given the disputed 
properties in ijara to Munshi Seogopal, 
father of the defendant, for nine years 
"from 1322 to 1330. The consideration of the 
ijara was an advance of Rs. 1,450 made by 
Seogopal to Lal Durga Prasad. On the 
20th May, 1915, Durga Prasad executed a 
mortgage deed in favour of Seogopal in 
respect of the disputed properties as a 
security for Rs. 2,000 advanced by Seogopal 
to him, On the 2lst April, 1920, that is to 
say, 18 days after the alleged attachment 
already referred to, & usufructuary mort- 
gage deed was exectfted by Durga Prasad 
in favour of the defendant by which Durga 
Prasad purported to make over possession 
ofthe disputed properties tothe defendant 
for a period up to the end ofthe Fasli year 
1310. The consideration for tfe last men- 
tioned transaction was an advance Of Rs. 4,280 
out of which the prior claims of the défend- 
“pnt in réapect of the earlier transactions were 
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satisfied. It appears, therefore, that there 
was a cash advance of Rs. 9600 made 
by the defendant to Durga Prasad on the 
21st April, 1920. 

The position on the 20th September, 1920, 
was, therefore, this: If the attachment in 
the course of the execution proceedings 
taken by the Raja against Durga Prasad hed 
in fact been effected on the 3rd April, 1920, 
or atany rate, before the 2lst April, 1920, 
the plaintiff, as the auction-purchaser, was 
entitled to recover actual poesession of 
the disputed properties on the expiry of 
the ijara lease of the 3rd July, 1914, in 
favour of the defendant, that is to eay, he 
was entitled to recover possession in the be- 
ginning of the Fasli year 1331. If, on the 
other hand, the attachment was not pro- 
perly effected before the 21st April, 1920, 
then the usufructuary mortgage deed of 
the 21st April, 1920, would have full 
operation notwithstanding the auction sale 
of the 20th September, 19:0, and the defend- 
ant would be entitled to retain possession 
till 1310. 

The position being thie, Durga Prasad 
applied for setting aside the sale which 
took place on the 20th September, 1920, 
under the provision of O. XXI, r. 90 of the 
Code. It is obvious that the defendant 
was vitally interested in the proceedings 
which were taken by Durga Prasad an 
it is the plaintiff's case that the defendant 
approached him and proposed to him that 
he, the defendant, might induce Durga 
Prasad to withdraw the proceedings under 
O. XXI,r. 90 of the Code and if necessary 
pay Durga Prasad whatever he might de- 
mand as a consideration for withdrawing 
those proceedings if the plaintiff would 
agree to recognise the transaction of the 
21st April, 1920. The plaintiff states that 
he agreed to these proposals and that even- 
tually he executed a rehan deed in 
favour of the defendant on the 11th Novem- 
ber, 1921, which aedording to him operated 
as a confirmation of the usufructuary 
mortgage deed of the 21st April 1920. 
The rehan deed admittedly executed by 
the plaintiff on the 11th November, 1921, 
however, not only confirms the transaction 
ofthe 21st April, 1922, but actually ex- 
tends the period to 1842; so tbat under 
the transaction of the llth Novembef, 
192i, the plaintiff is not entitled to be put 
in possession of the disputed properties 
until the beginning of the Fasli year 1343, 
The defendant relies npon the ceed of 
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the 11th November, 1921, as an answer to 
the plaintiffs claim. But according to the 
plaintiff, to quote his own words in para. 
8 of the plaint, “the defendant defraud- 
ed and cheated this plaintiff and without 
his knowledge or approval and in collu- 
sion and concert with the scribe and 
witnesses got the period of rehan written 
out as 1342 Fasli instead of 1340 F'asli 
and although by that time there was nocom- 
promise with Lala Durga Prasad regarding” 
theappeals for re-hearing and for setting 
aside the sale,he gota wrongentry tobe 
made that the said appeals had been com- 
promised between the parties, and besides 
that he got several other wrong entries to 
.be made by fraud in the said deed, and 
then he gotthe deed to be signed by the 
plaintiff and got the same registered. 
And at last when this plaintiff came to 
know of the fraud of the defendant, he 
himeelf compromised the appeals for re- 
heariog and for setting aside the sale 
and on payment of Hs. 1,500 in cash got 
the same dismissed and under a deed of 
cancellation dated the 19th December, 
1921, cancelled the said deed and there 
was no exchange of equivalents and the 
Baid deed remained altogether useless and 
illegal and the defendant cannot take any 
advantage of or rely on the same. In these 
circumstances the plaintiff contends that- 
he is entitled to recover immediate pos- 
session of the disputed properties. 

The suit is resisted by the defendant 
substantially on the ground that the rehan 
deed of the 11th November, 1921, operates 
to its fullest extent and that the plaintiff 
is not entitled to contend that that deed 
should be regarded as null and void. The 
case of the defendant is that, on proceed- 
ings being started by Durga Prasad to 
have the auction-sale set aside, the plaint- 
iff approached the defendant and asked 
his assistance for the purpose of inducing 
Durga Prasad to withdraw those proceed- 
inge; and it is the defendant's case that 
the plaintiff offered to pay Rs. 1,500 to 
Durga Prasad as a consideration for his 
withdrawing those proceedings and agreed 
not only to confirm the rehan deed of the 
Qist April, 1920, executed by Durga Prasad 
in favour of the defendant which it will 
be remembered allowed the defendant to 
be in possession of the disputed proper- 
ties up to the end of the Fasli year 1340, 
but also to extend the period up to 1342, 
The defendant alleges that he induced 
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Durga Prasad to withdraw the proceedings 
taken by the latter and that thereupon 
the plaintiff executed the rehan deed in 
question in his favour on the 11th Novem- 
ber, 1921. He accordingly contends that 
the suit is wholly without substance and 
that it should be dismissed. The learned 
Subordinate Judge has found in favour of 
the plaintiff; hence this appeal to this Court 
by the defendant. l 


. It was contended before us, in the first 
instance, that there is no evidence that the 
properties were attached at any time 
before the 21st April, 1920, or at all and 
that in the circumstances the plaintiff's 
suit for possession must be dismissed, 
Order XXI, r. 54 of the Code deals with 
the question of attachment of immoveable 
properties. It provides as follows. 


“(1) Where the property ig j - 
able, the attachment rebel be ade b 
an order prohibiting the judgment-debtor 
from transferring or charging the property 
in any way, and all persons from takin 
any benefit from such transfer or charge 

(2) The order shall be preclaimed at 
some place on or adjacent to such proper- 
ty by beat of drum or other customary 
mode, and a copy of the order shall be 
affixed on a conspicuous part of the proper- 
ty and then upon a conspicuous part of 
the Court house, and &lso, where the 
property is land paying revenue to the 
Government, in the offioe of the Collector 
of the district in which the lend ig 
eee xui 

r. S. M. Mullick an behalf 

pondent contends that honei us 5 
cedure indicated in para, 9 must be 
followed, yet when it is shown that that 
procedure has been complied with the 
attachment becomes effective from the 
date when the order is made by the Court 
prohibiting thejud gment- debtor from trane- 
ferring or charging the property in any 
way and all persons from taking an 

benefit from such transfer or eharge The 
actual’ prohibitory order. was passed 0 

the 23rd March, 1920; and Mr, 5, M, Mulliok 
contends that provided he eatiafies tha 
Court that the prdcedure in para. 2 haa 
all been carried out, he is entitled to 
ask us to hold that the attachment wag 
an effective attachment as from the 23rd 
March, 3920. I am unable to agree with 
thie argument, and my authority ia the 
decision of tho Judicial Committee in 
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Muthiah Chetti v. Palaniappa Chetti (1) 
decided by the Judicial Oommittes on the 
12th March last. In dealing with the 
point their Lordships pointed out that 
“a fasciculus of clauses beginning at 
r. 41 of O. XXI and applicable to ‘at- 
tachmunt of property’, shows in instance 
after instancs that attachment is a real 
thing, with a variety of real applications 
suited tothe nature of the property to be 
attached" and proceeded to say “these 
instances go to show that under 
the Oivil Procedure Code in India the most 
anxious provisions are enacted in order to 
prevent a mere order of a Court from 


effecting attachment, and plainly in- 
dicating that the attachment itself is 
something separate from the mere 


order and is something which is to 
be done and effected before attachment 
can be declared to have been accomplish- 
ed "n 

Their Lordships then quote the provision 
of O. XXI r. 654 and say as follows :— 

“In view of these provisions the Board 
listened with some surprise to & protraoted 
argument which culminated in the proposi- 
tion that a property was in law attached 
whenever an order for attachment was 
made. The result, if this were so, would 
be that a person holding an order could 
dispense with attachment altogether, as an 
operation or a fact. Their Lordships need 
not repeat in another form these proposi- 
tions. The order is one thing, the attach- 
ment is another. No property can be 
declared to be attached unless first the 
order for attachment has been issued, and 
secondly in execution of that order the 
other things prescibed by the rulesin the 
Code have been done”. 

This being the position, it is necessary to 
See whether "the other things prescribed 
by the rules in the Code have been done." 

Now para.2 ofr. 54 requires first that 
the order shall be proclaimed at some place 

. on or adjacent to such property by beat of 
drumor other customary mode; secondly, 
a copy of the order shall be affixed ona 
conspicuous part of the Court house; and 
thirdly, where the property is land paying 
revenue to the Government, the order shall 
be affixed in the office of the Opliector-of 

(1) 109 Ind. Cas. 626; 32 O. W. N. 821: A, 1 R, 01928 
T. C. 139; 24 A. L.J. 616; 51 M, 319; 48 O, L. J, 11; 28 
p. Wb O W.N. 579; 59 AL L, J. 122 (P, Q.). 


HIRA LAL 9. JASATPATI SAHAT, 


111 L C. 1928 


the District in which the land is situate. 
There is some evidence that the order was 
proclaimed by beat of drum and that a 
copy of the order was fixed on a part of the 
property and also upona part of the Oourt 
house; but there is absolutely no evidence 
that it was also affixed in the office of the 
Collector of the District in which the land 
is situate, Thelearned Subordinate Judge 
says that as there is a presumption that 
official acts have been regularly performed, 
we ought to presume, in the absence of 
any evidence to the contrary, that the order 
was in fact affixed in the office of the 
Collector of the District; but in my opinion 
8.114 of the Evidence Act to which the 
learned Subordinate Judge has referred: 
authorises the presumption that a particular 
judicial or official act which has been 
performed has been performed regularly 
but it does not authorise the presumption 
without any evidence that the act has been 
performed, see Deputy Legal Remembrancer 
v. Mir Sarwarjan (2) and Narendra Lal 
Khan v. Jogi Hari (3). In my opinion there 
being no evidence that the act was done it 
is impossible to have recourse to any pre- 
sumption in the matter. The defendant 
relies upon a transaction ofthe 21st April, 
1920; and it is not disputed that that 
transaction is operative as against the 
plaintiff unless it is proved that the property 
which was the subject-matter of the transac- 
tion of the 21st April, 1920, was in fact 
attached before the 21st April, 1920. The 
onus is clearly upon the plaintiff to prove 
that the property was attached before the 
91st April, 1920. The property is un 
doubtedly land paying revenue to the 
Government and there is no evidence 
whatever that the order of attachment was 
affixed ona conspicuous part of the office 
ofthe Collector of the District in which the 
land is situate. That being Bo, no valid 
attachment has been proved against the. 
defendant; and the ‘defendant is entitled 
to rely upon the transaction of the 21st 
April, 1920, as a complete answer to the 
present suit, 

But there is a more effective defenca 
tothe suit. As Ihave said, the plaintiff 
executed a document on the 11th November, 
1920, by which he not only accepted the 
rehan deed of the 2lst April, 1920, but 
extended the term of that rehan by two 
years. Having executed this document 


(2) 6 O, W. N. 845, 
(3) 32 C, 1107; 2 O. L, J, 107, 
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the plaintiff himself presented it for regis- 
tration and it is not open to doubt that on 
such registration the title of the defendant 
became complete. On the 19th December, 
1921, however, the plaintiff executed a docu- 
ment by which he purported to rescind 
the deed of the llth November, 1921. 
The terms of this document are as 
follows :— 

“I executed a deed, dated the llth 
November, 1921, in the name of Babu Hira 
Tal, son of Munshi Shiva Gopal Lal, 
deceased, by occupation cultivator and 
Mahajan resident of Mauza Sahiar at 
present at Buxar, Pargana Bhojpur, Sub- 
registry Office. Buxar and District Registry 
Office, Shahabad,3 for confirmation of the 
aerpeshgi deed, dated the 21st April, 1920, 
executed by Lal Babu Durga Prasad Singh 
of Barokhar, Pargana Khaira Garh , District 
Allahabad, which I had got registered at 
Arrah on the llth November, 1921. The 
paid Babu Hira Lal got the said deed exe- 
outed by me by various frauds and misrepre- 
sentation and failed to fulfil the promisas 
that he had made in lieu of consideration, 
Babu Hiral Lal refused to fulfil the con- 
tract and to bring into effect the stipulations 
made by him in consequence of which I the 
executant was compelled to do certain acts 
with some loss, The said ekrarnama is 
inoperative and has become nulland void. 
The exchange of equivalents did not take 

lace. Therefore, I of my own accord and 
hes will hereby cancel the stipulations 
made by me under the said ekrarnama, 
as well as the ekrarnama. Henceforth the 
said document shall not be at all binding 
on me and, therefore, I execute this deed of 
revocation cancelling the ekrarnama, so 
that it may be of use when required,” 


It will be noticed that the plaintiff does 
not condescend to give particulars of the 
frauds and misrepresentations alleged to 
have been perpetratedon him by the defend- 
ant; nor does he say in what way the 
defendant failed “to fulfil the promises 
that he made in lieu of consideration.” 


The document is, therefore, of no value 
whatever for our present purpose. It is 
obvious, therefore, that the deed of llth 
November, 1921, constitutes a complete 
answer to the plaintiff's suit unless the 
plaintiff satishes the Oourt that he is en- 
titled to claim a rescission of that deed. 
It is remarkable, however, that iu “the 
plaint he asks for no relief in regard ta 


51 


JAGATPATI SAHAT, 801 


his deed of the 11th November, 1912; 
but as the question has been argued before 
us,itis not necessary to decide the caseon , 
& point so narrow as the one which I have 
just indicated. Now what are the grounds 
set forth in the plaint to entitle the plaintiff 
to rescind the deed of the 11th November, 
1921? The grounds as set out in para. 8 of 
the plaint are as follows:— 

(1) “The defendant in collusion and con- 
cert with the scribe and witnesses got the 
period of rehan written out as 1342 F'asli 
instead of 1340 Fasli ". 

(2 Although by that time there was no 
compromise with Lal Durga Prasad Singh 
regarding the appeals for re-hearing and 
for setting aside the sale he got a wrong 
entry to be made that the said appeals 
En been eompromised between the parties, 
m ; 


(3) we got several other wrong entries 
to be made by fraud in the said deed, 
and then he got the deed to be signed 
by the plaintiff and got the same regis. 
ered, 

Now so far as the first two points ara 
concerned, it is worthy of note that at the 
date when the plaintiff purported to rescind 
the deed of the 11th November, 1921, he waa 
not aware of the grounds as set forth in 
para. 8 of the plaint. Now itis quite clear 
on the endorsement of the deed of tha 
lith November, 1921, that the plaintif did 
not take the deed from the Registration 
Office till the 20th December, 1921, that is 
to say, till one day after he purported to 
cancel it. It is obvious, therefore, that he 
purported to cancel the deed ofthe llth 
November, 1921, without being aware of the 
grounds which in his opinion entitled him 
to cancel it. Apart from this consideration it 
is idle in my opinion for the plaintiff to 
contend that he was not aware of the terms 
of the deed ofthe llth November, 1921, at 
the time when he executed it and registered 
it. The plaintiff was a Pleader's clerk and 
is at present in the service of the Surajpura 
Raj. -In fact there is no doubt whatever 
that he is a benamidar of the Surajpura Raj 
in this transaction, although both he as 
well as Nand Kumar, the manager ofthe 
Surajpura Raj, deny it." Now isit to ba 
supposed that the plaintiff, situated as he 
was, execyted and registered an import 
ant deed of this nature without even 
reading it? The plaintiff tells a strange 
story in the witness-box, His evidence is ag 
follows +e ° 
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“I saw the draft brought by Hira Lal. I 
did not read the whole of it. Then saysl 
read it at all. I sawsome corrections in it. 
I did not read the corrections also. When 
Isaw the draft the fair copy had been 
already made. I saw the two together. I 
did not read thefair copy. When I went 
to register the deed I did not know what 
was written init, Hira Lal gave me both 
the fair copy and the draft in the Registra- 
tion Office at Arrah. There was no one on 
my behalf to sée what was written in the 
draft or the rehan (fair copy). I did not ask 
any body to: seé.. Thad no talk with Babu 
Nand Kumar as to what was written in the 
draft or what corrections he made. I did not 
meet him. I had slight acquaintance with 
Nand Kumar Babu.” 

In regard to his evidence that he had 
Blight acquaintance with Nand Kumar, the 
question was put to him that he was the 
clerk of Nand Kumar before Nand Kumar 
became the manager of the Surajpura Raj. 
He denied it. Nand Kumar also denied the 
suggestion in the witness-box; but the 
defendant has put ina document which 
leaves no doubt onthe question that the 
Plaintiff was the clerk of Nand Kumar fora 
short time at least, There is no doubt that 
the evidence of the plaintiff as also that of 
Nand Kumar on this point is false. The 
question, however, remains whether the 
evidence of the plaintiff that he executed 
the document without reading it and regist- 
ered it without knowing what he had 
executed is to be believed. 

It appears that two-drafts were made of 
the deed on the 11th November, 1921. One 
of them has been marked as Ex. 2 and the 
Other as Ex. A. According to the plaintiff, 
Ex. A was the first draft made by the 
defendant. The terms were not agreed to 
by the plaintiffand that thereupon correc- 
tions were made in Ex. A by Nand Kumar 
which corrections were all embodied in 
Ex.2 which according to the plaintiff was 
the final draft. According to the defendant, 
however, Ex. 2 was the first draft and Ex. A 
was the final draft, The deed as executed by 
the plaintiff on the 11th November, 1921, is 
undoubtedly a eopy of Ex. A with slight 
alterations, The learned Subordinate Judge 
has, however, aceepteå the case of the 
plaintiff that Ex. A was the first draft and 
that Ex. 2 is the final draft embodying 
the corrections in Ex. A by Nand Kumar. 
In fact tha learned Bubordinate Judge says 
that Ex, 2 carries outal} the corrections 
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made in Ex. A by Nand Kumarand that, 
therefore, Ex. 2 must be the final draft. I 
am unable to agree with the view taken by 
the learned Subordinate Judge. Now Ex. A 
which according to the defendant ie the 
final draft provides as follows:— 

"I do declare that the said rehandar shall 
continue as rehandar in possession and 
occupation of the rehan property up to 
1342 Fasli and shall realise the income of 
the mauza in lieu of interest. I shall have 
no right to redeem the said mortgage up to 
1342 Fasli. After 1342 Fasli whenever I 
wil pay the entire rehan moneyin one 
lump on the full moon day of Jeth of any 
year, I shall take back the said rehan deed 
and I shall also resume the mauza let out 
in rehan.” 

Now it is worthy of note that this portion 
was left untouched by Nand Kumar 
Lal. Exhibit 2 on the other hand provideg 
as follows:— 

“I do declare that until the expiry of the 
term under the said deed dated the 2lst 
April, 1920, executed by Durga Prasad 
the said rehandar Hira Lal shall continue 
to hold possession in the capacity of 
rehandar and I shall have no right to 
redeem the mortgage till the period of the 
rehan entered in the said deed." 

It is obvious that there is a vital 
difference in the two drafts. Whereas Ex, 2 
purports merely to confirm the transaction 
of the 21st April 1920 under which the 
defendant was entitled to retain possession 
of the disputed properties up to 1340, Ex. A 
especially provides that the defendant 
would.be entitled to retain possession of the 
disputed property up to 1342, The final docu- 
ment as executed by the defendant pro: 
vides in specific terms that the defend- 
ant is to retain possession of the disputed 
properties up to the end of 1342, The 
critical portion of that deed is as follows; 

“I do declare thatthe said rehandar Babu 
Hira Lal shall continue as rehandar, shall 
remain in possession and occupation of the 
tehan property up to 1842 Fasli and shall 
appropriate the income of the mauza in 
lieu of interest. I shall have no right to 
redeem the mortgage up to 1342 Fasli, After 
1342 Fasli whenever I will pay the entire 
relan money in one lump on the 30th Jeh 
of any year, I shall take back therehan deed 
and 1 shall also resume possession of the 
maueahslet out in rehan." 

Now it seems to me that Ex. A must be 
the final draft, In the first place if thy 
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plaintiff's case were true then the critical 
portion in Ex. A providing that the defend- 
ant would have the right to remain in pos- 
session of the properties till 1342 would have 
been corrected by Nand Kumar. Nand 
Kumar was cross-examined on this point. 
He was asked why he did not make the 
appropriate correction in Ex. Ain regard 
to the right of the defendant to remain 
in possession up to 1342. His answer was. 
“I did not make the corrections as I was 
not sure of the date in the previous 
PAY and he promised to bring the rehan 
eed, 

His explanation is to the effect that he 
did not have access to the document of the 
21st April, 1920, and in consequence he was 
not able to correct the critical passage in 
Ex. A; but it is to be pointed out that Ex. 2 
which according to him is the final draft 
does not specify the date up to which the 
defendant is to retain possession, All that 
it says is that the defendant would remain 
in possessionta miad rehan that is to say 
until the expiry of the usufructuary deed 
of the 2lst April, 1920, Now obviously it 
was possible for him to make a correction 
of this nature in Ex, A without having 
the document of the 2156 April, 1920, before 
him. I entirely disbelieve his explanation; 
and since I find it impossible tohold that 
the plaintiff could have executed the deed 
of the llth November, 1921, without notic- 
ing that in three different places the year 
1343 is specifically mentioned as the year 
up to which the defendant wonld be entitl- 
ed tohave possession of the disputed pro- 
perties, I must hold that Ex. A wag the 
final draft and that Ex. 4 the deed which 
was actually executed by the plaintiff on 
the llth November, 1921, is the fair copy 
of Ex. A, 

Another point was made by Mr. 8. M. 
Mallick before us and itis this. He cons 
tends that he is entifled to rescind the 
deed of the 11th November, 1921, since that 
deed was executed by the plaintiff on & 
fraudulent misrepresentation made to him 
by the defendant and it is asserted that 
the defendant was eager to have the 
dispute between Durga Prasad and the 
plaintiff settled and that he proposed 
to the plaintiff that he would pay Lal 
Durga Prasad whatever the latter might 
demand as a condition precedent to his 
withdrawing the proceedings then pending 
between him and the plaintiff and that it 
yan on that assuranco that the plaintif 
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actually executed the deed of the Hth 
November, 1921; but that having induced 
the plaintiff to execute the deed the defend- 
ant failed to make good his representation 
to the plaintiff with theresult that Durga 
Prasad continued those preceedings and that 
the plaintiff himself had to pay Rs, 1,500 
to Durga Prasad to induce the latter to 
withdraw the proceedings, Mr. Mullick 
contends that in these circumstances it 
was open to the plaintiff to rescind the deed 
of the llth November, 1921, The defend- 
ant disputes the facts. He contends that 
the plaintiff himself offered to pay Rs. 1,500 
to Darga Prasad and that he, the defendant, 
had performed his part of the contract 
when he induced Durga Prasad tó take 
Rs. 1,500 from the plaintiff and withdraw 
the proceedings as against the plaintiff. 
Mr. Mullick contended before us that so 
far as the plaintiff is concerned, he was 
more or less indifferent in the matter since 
Darga Prasad's application forsetting aside 
the sale had failed in the Oourt of first 
instance and might fail inthe Appellate 
Court and that it was far more in the 
interest of the defendant to secure from 
the plaintiff an affirmance of the transace 
tion of the 21st April, 1920, and that, there» 
fore, itis more likely that the defendant 
should have agreed to pay Durga Prasad 
whatever Durga Prasad might demand ag 
a condition precedent for withdrawing the. 
ana per as against the plaintiff. So 
as the question of fact is concerned, it 
is undeniable that the plaintiff was not as 
indifferent in the matter as he pretends to 
be; for he undoubtedly paid Rs. 1,500 to 
Durga Prasad between the 11th November, 
1921, and the 19th December, 1921, as a result 
of which Durga Prasad withdrew all the 
proceedings which had been started by him 
againat the plaintiff. The question is, did 
the defendant agree to pay this money? In 
my opinion there is no reason to take the 
view that defendant agreed to pay what- 
ever Durga Prasad might demand for that 
purpose; and since we know that the plaint- 
iff did in fact pay Durga Prasad Rs. 1,500, 
what reason ie there for assuming that if 
was agreed betweer the plaintiff and the 
defendant that the defendant should pay 
thaf money to Durg&' Prasad? The deed of 
the llth Névember, 1921, proceeded on the 
hypothesis that the question as between 
Durga Prasad and the plaintiff had been 
gettled. It seems to me impossible to hold 
that the plaintiff would have exeoutod and 
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registered a deed reciting the fact that 
matters had been settled between him and 
Durga Prasad if it was in fact agreed that 
the defendant should pay the sum of 
Rs. 1,500 to Durga Prasad. Apart from any 
other consideration it is impossible to hold 
BB & point of law thatthe plaintiff would be 
entitled to rescind the transaction of the 
llth November, 1921, even if he were to 
establish before us that the defendant 
agreed to satisfy the claim of Durga Prasad 
and failed to do so. In orderto give rise 
to aright to rescind a contract for misre- 
resentation whether innocent or fraudu- 
ent, it appears that the following facts 
must be established : there must have been 
fitst, a false representation made as to 
Bome material fact; and secondly, there must 

e& representation, that is to say, a state- 
ment of fact either by words or by con- 
duct. But it is wellestablished that a 
collateral promise to do some act though it 
may effectively induce the promisee to 
enter into a contract is not, properly speak- 
ing, a representation at all. In this case 
the plaintiff relies on no more than this 
that the defendant promised to pay 
Rs, 1,500 to Durga Prasad and prevail upon 
the latter to withdraw all proceedings as 
against the plaintiff. It may be that this 
collateral promise induced the plaintiff to 
enter into the transaction of the llth 
November 1921; but in my opinion, though 
the plaintiff may have a remedy against the 
defendant for breach of his promise, he 
is not entitled to have the deed of the 
11th November, 1921, rescinded because the 
defendant did not carry out his promise. 
But, in my view, the plaintiff has not 
established in this case that the defendant 
agreed to pay Rs. 1,500 to Durga Prasad. 

I am of opinion that tha learned Sub- 
ordinate Judge should have dismissed 
this suit. I would accordingly allow the 
appeal, set aside the judgment and the 
decree passed by the Court below and dis- 
miss the suit with costs in both the Courts 
gs against the S P pondpnt, The crogs-objec- 
tion is dismissed. a 

Alanson, J.—I agree. 

ALN, Ay t * Appeal allowed, 
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f LAHORE HIGH COURT. 
First Orvin AppRAaL No. 2206 or 1922, 
May 5, 1928. 

Present :—Mr. Justice Zafar Ali and 
Mr. Justice Dalip Singh. 
SANT SINGH AND ANOTHBR—PLAINTIFFS— 
APPELLANTS 


versus 5 
JIWAN SINGH AND OTARRS— DREFBNDANTS 
— RESPONDENTS, 

Custom—Alienation=Urban immoveable property, 
power to alienate, 

The customary power of avoiding alienations of 
ancestral land acquired as members of village com- 
munities does not extend to urban immoveable pro- 
perty acquired a8 an investment witbout reference to 
ancestral land in the village community. 

Muhammad Hayat Khan v. Sandhe Khan (1) and 
Ghulam Muhammad y. Bura (2), followed, 

First appeal from a decree of the 
Subordinate Judge, First Olass, Lyallpur, 
dated the 10th June, 1922. 

Messrs. N. C. Pandit and M. L. Puri, for. 
the Appellants. 

Dr, G. C. Narang and Mr, Shamair 
Chand, for the Respondents. 


JUDGMENT.—tThe plaintiffs in this 
case brought a suit for a declaration to 
set aside an alienation made by their 
father in favour of four vendees. The 
alienation in question consisted of the 
sale of a house which was admittedly 
acquired by the father of the alienor 
and, therefore, the property was ancestral 
property. The property in question con- 
sisted of two shops situate in the town 
of Lyallpur. The alienor is a Ghumman 
Jat, lambardar of the village of Piru Ohak 
in Sialkote District where he resides. 

Thà facts of the alienation were that 
the shops in dispute were fetching only 
Rs. 15 per mensem and were sold for 
Rs. 14,000 and it has not been contended 
before us that this was not their fall 
market value. 

The trial Court struck three issues:— 

1, Was Kharak Singh's power of aliena- 
tion over the ancestral propery in question 
unlimited under Customary Law ? 

2. If not, was the sale in question 
effected for valid necessity or in the interests 
of better management ? and 

3. Is the property in dispute not an- 
cestral ? 

The third issue was not contested be- 
fore the trial Oourt ‘and not contested 
before us and as already stated the pro- 
perty must be taken to be ancestral, | 

On the first isgue the trial Court held 

* t 
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that the sala could not be attacked on 
the score of invalidity as being an- 
eostral immoveable property over which 
the vendor's power of alienation was limit- 
ed, because he held that the usual res- 
triction did not apply to the urban house 
property such as the one in dispute. 

On the second issue it held that the 
sale was for full consideration and was 
effected in theinterest of better manage- 
ment, 

It is unnecessary for us to discuss 
the second issue at all, as we are satisfi- 
ed on the authority of Muhammad Hayat 
Khan v. Sandhe Khan (1) and Ghulam 
Muhammad v, Bura (2) that the customary 
power of avoiding alienations of ancestral 
land acquired as members of village com- 
munities does not extend to urban im- 
moveable property acquired as an invest- 
iment without reference to ancestral lands 
in the village community. We are, there- 
fore, of opinion that the power of Kharak 
Singh to alienate the property was not 
limited in any way by Customary Law. 

It has next been contended that at any 
rate under Hindu Law the power of the 
father of a joint Hindu family to alienate 
ancestral property of any description is 
limited. This plea was not taken before 
the trial Oourt and no issue was struck 
on the point and it was only taken in 
appeal, The suit if brought by joint 
owners would be one for joint posses- 
sion and not for a declaration. In the 
circumstances of this casa we are not 

repared to allow the plaintiff to amend 
hie suit at this late stage and we, there- 
fore, dismiss the appeal with costs. 

R. L. Appeal dismissed, 

1) 55 P. R. 1908; 105 P. W. R. 1908. 

2) 54 Ind. Oas. 387; 3 Lah. L. J. 27; 2 U. P. L. R. 
(Lah.) 25; 14 P. W. R., 1920; 8 P. L. R. 1920. 





OUDH CHIEF COURT. 
Sgoonp Oivit APPEAL No. 326 oF 1927, 
J a 23, 1928, 

Present :—Mr. Justice Srivastava and 
Mr, Justice Misra. 
MOHAMMAD WAZIR KHAN AND OTHBRS 
—PLAINTIFFS—À PPELLANTS 


versus 

Mirza MUHAMMAD HUBAIN—DEFBNDANT 
—RusPoNnDENT. ‘ 

Muhammadan Law—Waat—Grant in favour of 
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mutawalli--Presumption of wagt--Abumnes of word 
wagt', effect o —" Tamlik', meaning of. : 

The word ‘tamlik' does not necessarily indicate a 
transfer of proprietary rights, It is very often 
popularly used the sense ofa settlement in the 
ease of trust properties. [p. 806, cols.1 & 2] 

Where a grant is made in favour of a mutawailt - 
ofa mosque and for religious and charitable objecta, 
it should, in the absence of evidence to the con- 
trary, be regarded as a public wa. [p. 806, col. 1] 

According to Muhammadan Law it is not 
in order to constitute a wagf that the term wagf be 
used, iffrom the general nature of the grant itself 
that tenure can be inferred. [p. 807, col. 2.] 

Mahomed Raza v. Yadgar Hussain (1) and Jagatjtt 
Singh v Brijmohan Das (2), dietinguished. 

Second appeal againsta decree of the Dis- 
trict Judge, Fyzabad, datedthe 6th Septem- 
ber, 1927, reversing that of, the Additional 
Subordinate Judge, Fyzabad, dated the 2nd 
May, 1927. 

Mr. Hyder Husain, for the Appellants, 

Mr. Ghulam Hasan, for the Respondent. 


JUDGMENT.—This is a second civil 
appeal against the decree passed by the 
District Judge of Fyzabad, reversing the 
decree of the Oourt of Additional Sabordi- 
nate Judge of Fyzabad. The appeal arises 
out of a suit instituted by Wazir Khan 
and 10 others, Muslim residents of Qasba 
Raunahi, on behalf of and representing 
the Muhummadan population of the town, 
for a declaration to the effect that the 
property in suit was a public wagf created 
for the mosque known as Juma mosque 
wae Raunahi, Pargana Mangalei, District 

yzabad, and that the defendant held the 
property merely as trustee. The plaintiffs’ 
allegation was that the wagf had been 
created in the Shahi times and that 
Muhammad Roshan ‘Khan was the first 
mutawalli, who was succeeded by Mirza 
Rajah Beg. Qudratullah Beg succeeded 
Mirza Beg and after Qudratullah Beg his 
son, Mirza Muhammad Hussain, defendant 
held the property as the present mutawalli, 
The defendant denied the alleged waqf and 
claimed to be the absoluteowner of the pro- 
perty in suit under the decree passed at the 
First Regular Settlement in 1870. He raised 
certain’ other pleas with which we are not 
concerned in the appeal ‘and, therefore, 
they do not call for any mention. The 
learned Additional Subordinate Judge of 
Fyzabad, who triet the suit, held the pro- 
perty to be wagf and. decreed the plaintiffs' 
claim. Og appeal the learned District 
Judge djsagreed with the view of the trial 
Oour& and reversed the decision of the 
Additional Subordinate Judge. 


Bog 

The sole question arising for determina- 
tion in this appeal is regarding the nature 
of the property in suit, whether it should 
be regarded as wagf property or as the 
.private property of the defendant. The 
determination of this question rests mainly 
On the construction to be placed upon the 
settlement proceedings resulting in the 
decree (Ex. 2) dated the 17th May, 
1870. These proceedings were initiated by 
an application for settlement in respect of 
the property in suit made by Qudratullah 
Beg father of the defendant, on the 22nd 
June, 1868. This application is Ex. 1 in 
the case, The relevant portions of the ap- 
plication are as followe: "Mawazi 50 bighas 
arazi kham............ ba ahad badshah Gha- 
yasuddin Haider ba sudur farman waste 
sarf masjid wa kharch ayando rawand 
banam Roshan Khan mutwalli masjid wale 
qasba Raunahi, Pargana mazkur muaf hui 
KAN a e na Roshan Khan ne......bad uske 
chah mazkur wa arazi wa our ashia jo 
kuchh ki unke gabze men tha banam mujh 
sael ke hiba wa tamlik kia ......... Ummedwar 
hun ki bad tahqiqat adalat bandobast arazi 
mazkur ka banam mere farmag jawe." 

The terms of this application make it 
clear that a grant had been made of the 
land in suit in the Shahi time, that the 

ant was forthe upkeep of the mosque 
and for the feeding of travellers and that 
the grant had been made in favour of 
Roshan Khan as mutawalli of the mosque. 
There is nota word inthia document to 
show that the grant was made to Roshan 
Khan in hie personal capacity and as his 
private property. On the contrary, the fact 
of the grant being made in favour of the 
mutawalli of the mosque and for religious 
and charitable objects like those mentioned 
above would in the absence of any evidence 
to the contrary, clearly made it out to be 
a publie wagf. The learned Counsel for 
the defendant respondent has leid great 
stress on the fact that Roshan Khan had 
made a hiba and tamlik of the property. 
It should be noticed that the property 
referred to consjsted not only the property 
in suit but also of certain other moveables. 
The word hiba may well refer to the 
transfer of moyeables’ Jt was also argued 
that the word tamlik would indicate trans- 
fer of the proprietary rights of the property 
in suit and would be consisted only with 
Roshan Khan having been the proprietor 
thereof. We are unable to accepte this 
argumenf, The word tamlik is very often 
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popularly used in the sense of a settlement 
in the case of trust properties. Roshau 
Khan was & Pathan whereas Qudratullah 
Beg and his father, Mirza Rajab Beg, 
were Moghals. The only relationship 
between them was that Mirza Rajab Beg 
was a disciple of Roshan Khan. So, if 
Roshan Khan appointed Mirza Rajab Beg 
his successor to the mutwalliship and made 
over the trust property to him the trans- 
action could well be described by the use 
of the word tamlik, 

The next argument of importance is 
the judgment of the Settlement Oourt 
(Ex. 2) dated the 17th May, 1870. It is 
stated in this judgment that “muddati qabis 
arazi muafi area pachas baras se hai aur 
muddai ne jo sanad muafi nawishia Nazim 
waqt muwarrikha 27 Rajab san 1234 Hijri 
uzrani usmen mundariji hat ki hasb sanad 
Dadahah waqt ke Nazim ne yeh muafi uske 


bap ke pir ko waste sarf masjid ke ata hut 


kiab janashin muddat  haá............... digrt 
milkiat arazi 50 bighas kham bahaq muddt 
di jawae,” 


The above extract from the judgment 
shows that a sanad had been produced 
before the Settlement Oourt which showed 
that the land had been granted for the 
upkeep of the mosque, Presumably the 
sanad should be inthe possession of the 
defendant. He has not produced it. It is 
true that he produced a certain document 
purporting to be a sanad but both the 
lower Courts have rejected it and refused 
to presume its genuineness. We must 
therefore, take it that the production o 
the original sanad which had been produced 
before the Settlement Court has been with» 
held “by the defendant, This raises a pres 
sumption against him. The terms of the 
tanad as re-produced in the judgment of 
the Settlement Court are also consistent 
only with the view that the grant was a 
public wag? and not private property. The 
defendant-respondent placed great reliance 
on the fact that the Settlement Oourt pass- 
eda decreefor proprietary rights in favour 
of the plaintiff and not in favour of the 
mosque. The argument overlooks the 
fact that proceedings in the early days of 
the First Regular Settlement, as frequently 
remarked, were free. from technicalities and 
niceties of law with which we are so familiar 
now. The word ‘milkiat’ it seems to ua, 
has been used only incontradistinction tosub- 
ordinate rights to indicate the nature of 


interest granted in the land. Qoa careful 
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Consideration of tha entire judgment in 
the light of the application (Ex. 1) 
we have nohesitation in holding that 
the proper construction to be placed 
upon these procesdings is that the decree 
was passed in favour of Qudratullah Bag as 
mutawalli of the mosque and not in his pri- 
vaterights. We are farther supported in this 
opinion by the application (Ex. 3) dated 
the 2nd February, 1871, made by Qudrat- 
ullah Beg for reduction of the rent, which 
had been assessed on a portion of the land. 
Ia this application also he said. “Yeh 
arazi bila lagan qadim se waste sarf masjid 
ke muaf chali ati hai aur yeh kam wa sarf 
v ibadat wa sarfa fuqra men kia jata 
ai. ” 

It is significant that the application is 
signed by him as Mirza Qadratullah Beg 
mutawallt masjid. If he had laid claim to 
the property and obtained a decree therefor 
in his private capacity where was the need 
and occasion for him to subseribe to the 
application as mutawalli masjid. We 
should be content to base our decision on 
the proceedings in the Settlement Oourt 
referred to above and after giving our 
careful consideration to the contents of the 
documents discussed above we have come 
to the conclusion that the finding arrived 
at by the trial Oourt was correct. 


The learned Counsel for the appellants 
also relied on certain proceedings taken by 
the defendant in the Revenue Courts in the 
year 1926. He made an application (Ex. 
5) for correction of the khewat in which he 
gaid that the muaji in question was not 


his private property but was held by him ` 


asa mutawalli for the upkeep:of the mosque. 
He made similar statements in another 
application (Ex. 8. But we are not 
prepared to base our conclusions on these 
admissions as they were subsequently 
retracted anditis not possible for usin 
this second appeal to enter into an inquiry 
regarding the circumgtances in which these 
admissions were made or withdrawn. 


There ig just one more factto which we 
wish to make reference. It is this. The 
defendant in the witness-box as D. W. No. 1 
admitted that he had two uncles and four 
sisters but that the property in suit was 
held by his father alone and after him by 
the defendant, He was unable to give any 
satisfactory explanation or the exclusion 
of the uncles or the sisters, "These facts 
algo support the view that the property. wag 
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not considered ag the private property 
either of the defendant or of his father, 

Lastly, the learned Counsel for the appel- 
lants also tried to make outa case of waqf 
by user. The learned District Judge has 
discussed the evidence relating to it and 
has refused to believe it. The matter is, 
therefore, concluded by the finding of tha 
lower Appellate Oourt and if cannot be open- 
ed in second appeal, 


The learned Counselfor the respondent 
relied on Mahomed Raza v. Vadgar Hussain 
1) and Jagatjit Singh v. Birj Mohan Das 
2). These cases are distinguishable. On 
the particular facts of the case before them 
their Lordships of the Judicial Committea 
came to the conclusion that it was a casa 
of a grant sub-condition and not a case of 
wagf. It isimportant to note that in this 
case also their Lordships reiterate the pro- 
position that according to Muhammadan 
Law it is not necessary in order tocon- 
stitute a wagf that the term wagf be used 
if from the general nature of the grant 
itgelf that tenure can be inferred, The 
case in Jagatjit Singh v. Birj Mohan Das 
(2) is similar to the casein Mahomed Raza 
v. Yadgar Hussain (1) and follows it. No 
help can be derived from these eases in 
construing the documents which form the 
subject of consideration in the present 
case. 

The learned District Judge has also laid 
stress on the fact that by the Proclama- 
tion of Lord Oanning of 1858 all pro- 
prietary rights in the soil were wiped 
out and fresh proprietary rights were 
conferred by the British Government either 
by means of saneds or by Settlement 
Court decrees. He argues that as no sanad 
was granted and no decree was passed in 
favour of the mosque it must he taken that 
the wagqf, ifany, of the pre-annexation period 
no longer existed. This argument is suf- 
ficiently answered by the opinion expressed 
by us above, namely, that the decree of the 
Settlement Oourt must be construed as a 
decree in favour of the mosque, our finding 
being that the defendant or his predeces- 
sora had no beneficial: interest in the 
property ia suit ®%ither under the original 
grant or under the,deoree of the Settlement 


(1) 80 Ind, Oas. 615; 51 I. A 192; A. I R. 1924 P.O, 
108; 7 N. L. J. 116: 5L G 446; (1934) M. W. N. 447; 
20°L. W.3; 28 O. W. N. 937; L. R. 5 A. (P. O) 76; 21 
N. L. R. L(É. 0.. 

(2) 103fnd. Oas. 98; 50. W. N, 50; A. LR, 1028 
Oudh 241, 
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Dourt and that the decree obtained 
by Qudratullah Beg was only as a 
mutawallt reapresenting the mosque. The 
argamenthas no force. 

We, therefore, allow the appeal, set 
aside the decree of the lower Appel- 


late Court and restore that of the Court 
of first instance with costs “in all 
Courts. 
AON. As Appeal allowed, 
Kaananing I 


LAHORE HIGH COURT. 

LETTERS PATENT APemaL No. 80 oF 1928. 

May 8, 1928. 

Present:—Bir Shadi Lal, Krt., Ohief 
Justice, and Mr. Justice Broadway. 
RALIA RAM AND OTHRRS—DBFRNDANTS— 

APPELLANTS A 
versus 
HIRA LAL —PLaINTIFF—RESPONDRNT. 

Mortgage—Personal remedy Fe incipal barred by 
time—Interest, whether barre ortgage-decree pro- 
viding for personal relief, legality of. 

A provision in a mortgage-deoree that if the sale- 
proceeds of the property mortgaged are not sufficient 
to satisfy the mortgage-debt the mortgagor should 
pay the balance personally is not against law. 

Jeuna Bahu v. Parmeshwar Narayan Mahtha (1), 
yeforred to. 

The fact that the personal remedy, for the re- 
povery of the principal amount due under a mortgage 
has become time-barred does not deprive the mort- 
g@agee of his right to recover from the mortgagors 

rsonally interest which has accrued due within 
fho eriod of limitation. 

The rule that when tke principal cannot be 
realised the interest whichis only an accessory to the 

rincipal is equally unrealizable, applies only when 
Fhe liability for the principal debt E eltogether ex- 
tinguished and no remedy to realize it is available, 

Letters Patent appeal against the judg- 
mentof Mr. Justice Harrison (passed in 
Civil Appeal No. 2177 of 1927), on the 3rd 
February, 1928, affirming that of the Senior 
Subordinate Judge, Amritsar, dated the 
7th May, 1927. 

Mr. Balwant Rai, for the Appellants. 

Messrs. Mehr Chand Mahajan and Bha- 
wani Singh Puri, for the Respondent. 

JUDGMENT. 

ShadiLal,C J.—Onthe 11th of March, 
1924, the plaintiff Hira Lal brought an ac- 
tion forthe recovery of a certaine sum df 
money due on account of principal and 
interest on the foot of a mortgage which 
the defendants Ramjas Rai and Rallia Ram 
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had executed in his favour on the 20th of 
April, 1915. Themortgagee claimed to res 
cover the money from the mortgaged pro- 
perty as wellas from the mortgagors per~ 
sonally. The mortgagors confessed judg- 
ment, with the result that the Subordinate 
Judge allowed the claim in toto and pareed 
8 preliminary decree for Rs. 13,895-13-3 Tha 
judgment-debtors failed to pay the money 
within the prescribed period, and on the 
léth of January, 1926, a final decree for eale 
was made in terms of O. XXXIV, r. 5, Civil 
Procedure Code. 


The net proceeds were, however, found 
to be insufficient to satisfy the claim of the 
plaintiff, and he accordingly asked the 
Court to pass a decree under O. XXXIV, r. 
6, Civil Procedure Code, for the realization 
ofthe balance from the mortgagors per- 
sonally. This prayer was granted by the 
trial Judge, and his judgment has been up- 
held by Mr. Justice Harrison, 


The defendants have preferred this ap- 
peal under cl 10 ofthe Letters Patent, and 
Mr. Balwant Rai on their behalf argues that, 
asit has been held that the personal re- 
medy for the recovery ofthe principal sum 
is barred by limitation, the prayer for the 
realization of interest from the defendants 
personally is equally barred. Iam unable 
to accede to this contention. As stated 
above, the plaintiff had, in his plaint, 
claimed to recover the whole of the debt 
from the defendants personally as well as 
from the mortgaged property, and the latter 
did not demur to that claim. Indeed, the 
confessed judgment, and though the tria 
Judge did not statein express terme 
but He intended to say thet, if 
the proceeds of the sale were not sufficient 
to pay the  mortgage-debt the morte 
gagors should pay the balance personally, 
Itis true that the personal remedy could not 
be enforced untilafter the sale bad failed 
to satisfy the debt, but. Buch a - provision in 
the decree cannot be held to be invalid, 
vide Jeuna Bahu v. Parmeshwar Narayan 
Mahtha (1). The defendants by confessing 
judgment prevented the plaintiff from show- 
ing that the period of limitation had been 
extended under as. 19 and 200f the Limita- 
tion Act, and it is not open to them now to 


(1) 49 Ind. Oes. 620; 47 O. 370; 36 M. L J. 215; 17 
.207; 23 O. W. N. 490; 25 M. L. T. 278; 99 
. 443; 21 Bom L. R.589; 10 L. W. 26; (1919) 
e N. 347; 12 Bur. L. T. 80; 46 IL A, 904 
(P. 0... 
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Bay that the personal remedy is barred 
time, 

Oonceding for the sake of argument that 
the claim for the principal amount is bar- 
rəd, I am not prepared to hold that the 
mortgagee is not entitled to recover from 
the mortgagors personally the interest 
which accrued due during the six years im- 
mediately preceding the institution of the 
suit. It may be that the personal remedy 
for the principal debt could not beenforced 
after the expiry of six years from the date 
of the mortgage, but the debt being a 
charge on immoveable property was not 
extinguished. As the debt existed even 
after the expiry of six years, the personal 
liability forthe payment of interest under 
the covenant contained in the instrument 
of mortgage arose in the seventh year and 
also in each of the subsequent years until 
the expiry of the period for the recovery of 
the debt from the mortgaged property. 
There is some plausibility in the proposi- 
tion that when the principal cannot be 
realized, the interest, whichis only an acces- 
sory to the principal, is equally unrealizable. 
It is, however, clear that this rulecan apply 
only when the liability for the principal debt 
is altogether extinguished and no remedy 
to realize it is available. I accordingly hold 
that the mortgagee is entitled to a personal 
decree for the interest which accrued due 
during the six years before the institution 
of the suit. 

For the foregoing reasons I dismiss the 
appeal with costs. 


Broadway, J.—I concur. 
ALN, A. Appeal dismissed, 


[e 


ALLAHABAD HIGH COURT. 
FOLL BENCH. 
LETTERS PATENT APPEAL No. 72 op 1926. 
July 3, 1928. 

Present:—Mr. Justice Sulaiman, Acting 
Ohief Justice, Mr. Justice Mukerji and 
Mr Justice Boys. 

RUSTAM KHAN AND ANOTHER —PLAINTIRES 
—APPRLLANTS 


VETSUS 
Musammat J ANKI AND OTHERS— DEFENDANTS 
— RESPONDENTS. 
Limitation Act (IX of 1908), Sch. I, Arts. 128, 144 
-—Muhammadan Law—Suit by Muhammadan co-heir 
for recovery of his share—Limitation, 
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A suit ya Mnhammadan ¢o-holr ngalnsi another 
oo-həir tc possession of his legal ahare is governed 
for purpo. 80f limitation, not by Art. 123 of Sch. T 
ofthe Lin ation Act but by Art. 144 of the sald 
Schedule. _. 812, col. 1) 

Maung Tun Tha v. Ma Thit (1), explained. 

Umardaraz Ali Khan v. Wilayat Ali Khan (8), 
Mahomed Riasat Ali v. Hasin Banu (8), Khedrsa 
Hajes Bappu v. Puthen Veettil Ayissa Ummah (4) 
d Aziz ul-Hak v. Meriyam Bibi (5), followed. 

Letters Patent appeal against a judg- 
ment of Mr. Justice Daniels, dated the 
30th of June, 1926,and reported as 97 Ind. 
Oas. 139, reversing a decree of the District 
Judge, Agra, dated the 9th of January, 
1924, and confirming that of the Munsif, 
Fatehabad, dated the 30th of April. 1923. 

Messrs. N. P. Asthana and Mushtaq 
Ahmad, for the Appellants. 


Dr. N. C. Vaish, for the Respondents. 
JUDGMENT OF THE FULL 
ENCH. 


B 

Sulaiman, Actg. C. J.—This appeal 
has been referred to a Full Bench for con- 
sidering whether the observations of their 
Lordships of the Privy Council in the case 
of Maung Tun Tha v. Ma Thit (1) have 
the effect of overruling the previous rul: 
ings of this Court. 

The appeal arose out of a suit brought by 
the plaintiffs for recovery ofa three-eigh 
share in the estate of Wazir Khan, der 
ceased, against his widow, daughter and 
daughter's son. It appears that Wasir 
Khan died about 1908, and his legal heira 
were his widow, Musammat Janki, his 
daughter Musammat Dhora, and the present 
plaintiffs, who are the sons of the first cousin 
of Wazir Khan. Under the Muhammadan 
Law they became entitled to a. three-eighth 
Share, The property consists of zemin- 
dari, paying a small amountofrevenue, On 
the lst of February, 1921, Musammat Janki 
executad a deed of gift in favour of her 
daughter and daughter's on, The plaint- 
iffs claimed that from that moment the 
defendants’ possession became adverse, and 
they were entitled to recover their share, 
Both the Oourts below held that Art. 
144 of the Limitation Act applied to the 
cage, and that possession® did not become 
adverse till 1921.” The suit was accord- 
ingly decreed. On appeal a learned Judge 
of this Court ‘came to the conclusion 
that in view of the pronouncement of their 
Lerdshipg of the Privy Council in the 


(1) 38 hd. Cas. 809; 44 O. 379; 19 Bom. L R.294; 
15 A. L. J. 98; 32M L. J.71; 91M. L, T. 97; 91 C. 
W. N. 527; 26 O. L. J. 109; 9 L. B. R. 56; J0 Bur. L. T, 
138; 44 I, A, 42 (P. O.). 
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ya mentionad above, the suit must ba 
Con to be governed by Art. 123, aud 
having been brought more than 12 years 
after the death of Wazir Khan, was 
barred by limitation. The decree was re- 
versed and the suit was dismissed. 

Mr. Zahur Ahmad, who had prepared 
the case thoroughly, placed before us all 
the relevant ralings in his opening ad- 
dress, There can be no doubt that prior 
to 1916 the view which prevailed in all 
the High Oourts in India was that a 
suit brought by a Muhammadan co-heir 
against another co-heir for possession of 
his legal share wasnot governed by Art. 
123 at all. The leading case in this Court 
is Umardaraz Ali Khan v. Wilayat 
Ali Khan (2) The leamed Judges 
who decided that case thought that 
Art. 123 referred to a suit in which 
& plaintiff seeks to obtain his share from 
à person who, either as an executor 
or an administrator, represents the estate 
of a deceased person and is under a 
legal obligation to distribute shares to 
those entitled to them. Theyrelied on a 
Madras case as well as on the case of 
Mahommed Riasat Ali v. Hasin Banu (3). 
But in the lest mentioned case decided by 
their Lordships of the Privy Council the 
plaintiff widow was claiming the whole 
of the moveable and immoveable estate 
under a family custom and not a frac- 
tional share in it. Their Lordships, there- 
fore, held that Art. 123 was not appli- 
cable to the case. : 


he view of this Court was accepted 
irs Full Banch of the Madras High 
Court in the caseof Khedrsa Hajee Bappu 
v. Puthen Veettil Ayissa Ummah (4). In 
that case Art. 123 was held to be inap. 
plicable to a suit for possession of im- 
moveable property by a co-heir, and Art. 
141 was considered to be applicable. 

The same view was followed in the 
caso of Aziz-ul Hak v. Mariyan Bibi (5) 
which was 8 suit for possession of im- 
moveable property, and it was held by 
Lindsay, J. O, that Art. 144 and not. Art. 
123 applied. This has, been re-affirmed 


(2) 19 A. 109; A. W., N. (1899 34; 9 Ind. Deo, (x. 8) 


111, | 
. 157; 20 L A. 155; 17 Ind. Jur. 484; 6 Sar. 
P o i $9 alque & JackBon's P. O. No. 133; 10 


) 131 (P. O). 
ay Pr Bor 34M. 511; 20 M L $. ges; 8 M 


(4) 
: (1910) M. W. N 477. ' 
Do abd. bas 45; 17 O, 0. 157;10. L J. 225. 
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by thia Court in the oase of Bashir-utte 
Nissa Bibi v, Abdur Rahman (6). 

The Burma ease of Maung Tun Tha 
v. Ma Thit (1) was not exactly a case 
brought by aco-heir against another co- 
heir for possession of his legal share, 
Under a peculiar Burmese Law property 
is held jointly by husband and wife, and 
on the death of either, the eldest son, 
if he claims his share, is entitled to get one- 
fourth separated. But if hedoes not make 
his claim promptly and gethis share par- 
titioned, he has to wait until the other 
parent’s death, when all the other childern 
would be entitled to shares. The suit 
was brought by the eldest son after 64 
years from the death of his father. There 
was no question of 12 years’ limitation 
at all. The main defence was that under 
the Burmese Law the plaintiff, not having 
got his share separated promptly, was 
disentitled from getting it, and that share 
had merged in the joint estate. The High 
Court had remarked that they were not 
concerned with the period of limitation. The 
learned Judges conceded that if the plaintiff 
had demanded his one-fourth share prompt- 
ly after his father’s death and the same 
had been refused, he would have 12 years 
from the date of his father’s death. But 
they dismissed the suit holding that the 
right t» claim a one-fourth share ought to be 
exercised ag səon as possible after the 
parent's death and as the appellant had 
not exercised that right at all, it lapsed 
altogether. The Counsel for the plaintiff 
before their Lordships of the Privy Coun- 
cil assumed that the case was governed 
by Art. 123, and urged that the suit 
was within limitation. Article 144 waa 
neither mentioned nor discussed. Thera 
was no need to refer to Art. 144 as 12 
years even under Art. 123 had not ex- 
pired. Their Lordships held that the 
plaintiff was at liberty to assert his right 
within the period fixed by Art. 123. Under 
the Burmese Law itfappears that there 
is an obligation on the surviving parent 
to allow the eldest son to have his one- 
fourth share segregated, and the rulings 
of the Burma High Court clearly lay down 
that such a suit is governed by Art, 
123. But the principle underlying that 
decision does not apply to heirs under 
the Muhammadan Law which gives dis- 
tinct and definite shares to each heir 


(6) 64 Ind. Oas. 974; 44 A. 244; 20 A.L.J, 71; 4,0, 
R. 1932 All, 525. 
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Whose share does not lapso on account 
of ay delay, and which does not impose 
any obligation to get the share separated or 
Segregated promptly. 

one of the previous cases which had ap- 
plied Art. 144 wore cited before or consider- 
ed by their Lordships, and they cannot be 
deemed to have been overruled, as the 
priniciples underlying them are quite 
different, 

No doubt there are certain observations 
inthe case of Shirinbai v. Ratanbai (T, 
Bhowing that the learned Judge thought 
that the pronouncement of their Lordships 
of the Privy Council had displaced the line 
of Indian cases. But the Bombay case it- 
self was very peculiar. A suit was brought 
againat the representatives Of an executor, 
and the prayer inter alia was that the es- 
tate should be administered. It was in 
such a case that the Bombay High Court 
held that Art. 123 was applicable. In two 
subsequent cases the same High Oourt has 
applied Art. 146: Kallangouda v. Bibishaya 
Shah Mahomed Khan (8), Nurdin Najbudin 
v. Umrao Bu (9). 


Inthe lastmentioned case at page 522* Faw- 
cett, J. observed that the proper force should’ 
be given to the word “ distributive " in Art. 
128, that the Article could not be construed 
88 if that word had no force, and the Article 
was meant to cover the case of any claim 
for ashare ofthe property of an intestate, 
The learned Judge pointed out that the 
word “distribution” under the English Law 
has a pour meaning, and was generally 
applied to the division of the personal es- 
tate of an intestate which has vested in an 
executor or administrator. The omjssion of 
the word “moveable” from the correspond- 
ing Artiele of the Limitation Act of 1877 
makes that Article applicable both to move- 
able and immoveable property in India, 

The case of Parthasarathy Appa Rao v. 
Venkatadri Appa Rao (10), was one fora 
share in a legacy against executors de son 
tort. Schwabe, O. J., observed that Art. 123 
applied to suits for legacies against any 
person rightly or wrongly in possession of 
theestate under such circumstances and that 
he is bound to deal withit as the estate of 


the deceased. Ooutts-Trotter, J., was of 
7) 51 Ind. Cas, 209; 43 B. 845; 21 Bom. L. R. 884. 

8) 58 Ind. Oas. 42; 44 B. 043; 22 Bom. L. R. 936. 

9) 59 Ind, Oas. 780; 45 B. 519; 22 Bom. L. R. 1499, 
10) 70 Ind. Oas. 689; 46 M. 190; (1922) M. W. N. 532; 
10 L. W. 369; 43 M. L, J. 486; A. I. R. 1923 Mad. 457; 
$1 M. L. T. 221 (F. B). 
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the same Opinion, and at page 910" held thah 
Art, 123 applied to a case where the person 
sued is not an executor bute person who ig 
in possession of the estate in circumstances 
which render him accountable in equity to 
those having claims upon the estate, Ku- 
maraswami Sastri, J., also held at page 248* 
that there was no reason why the suit should 
not fall under Art. 123 when it is a suit for 
a legacy and is against a person who has in 
law all the duties of an executor cast on 
him owing to his having intermeddled with 
the estate or having taken possession of tha 
assets. 

In the judgments of the learned Judges 
there were references to the Burma ease 
decided by their Lordships of the Privy 
Council, and the three, Bombay cases referred 
to above. This case is particularly import» - 
ant because it went up in appeal befora 
their Lordships of the Privy Council, whose 
judgment is to be found in the case of Ven- 
katadri Appa Rao v. Parthasarathi Appa 
Rao (11). On the facts the case is clearly 
distinguishable, because it was a suit to re- 
cover legacies bequeathed by a testatrix 
pure and simple. Article 123, therefore, 
undoubtedly applied. The only question 
was as to the starting point of limitation. At 
pages 325, and 36} their Lordships refer- 
red to the use of the words “ payable” and 
“ deliverable "in the third column of the 
Article, and inthat case held that looking at 
Art. 123 as one of general application to 
such suits, the interpretation to be put on 
the words would be that “a share in the 

roperty of an intestate would not be ‘ dev 

iverable ' until the administrator, to whom 
Letters of Administrationhad been granted, 
had in his hands the share to be delivered, 
and similarly, a legacy or share in a legacy 
does not become 'payable' until the exe- 
cutor or other person liable to pay it has 
in his hands money with which it could be 
paid." Their Lordships accordingly at- 
tached great significance to the use of the 
words ‘payable’ or‘ deliverable.’ Under 
the Article time does not begin to run from 
thedate on which the testator or the an- 
cestor died, but ,from the date when the 
legacy or share becomes payable or deliver- 
able, Re 
(11) 87 Ind. e 324; 48 M. 


318; 
48 M. L. J. 627 R6 


93 A. L. J. 261; 
83; A. LR. 1993 
Pat. L. R. 908; 


. 880; 59 I. A. 214 
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. * Í think that tháseobservations lend sup- 
port to the view as regards the meaning of 
tt. 123 whichhad prevailed in this Oourt, It 
ia also clear from what we have said above 
that the oase of Maung Tun Tha v. Ma Thit 
(1, has not the effect ofoverruling them even 
y implication, 
. When a Muhammadan owner dies leavin 
several heirs, they all become co-owners and 
tenants in-common. A jointowner is legal- 
ly entitled to retain possession of joint pro- 
perty. Even if he is in exclusive possession 
of such joint property, his possession is or- 
dinarily to be referred to his legal title. The 
presumption, therefore, is that his possee- 
Bion is lawful and, therefore, on behalf of all 
the co-owners. The other co-owners are 
accordingly inconstructive possession of the 
property, As distinct shares have devolv- 
ed on them, ey all are presumed to have 
taken their legal shares although possession 
Btill remains joint. If, therefore, the co- 
owner in actual possession dispossesses any 
one of the other co-owners, the suit that is 
brought for recovery of possession is nota 
suit for a distributive share of the property 
of an intestate, but isa suit to recover pos- 
session of the defined, though undivided, 
ghare of theco-owner in the possession of 
the other co-owners, Such a suit is not 
eovered by Art. 123 at all, and must fall 
under the general Art. 144, limitation run- 
ning from the date when the defendants’ 
possession became adverse, 

I would accordingly allow this appeal, set 
aside the decree of this Oourt, and restore 
the decrees of the Courts below with costs 
jn all Courts. _e 

Mukerji, J.—Thisis a Letters Patent 
appesl, which, as usual, came beforea 
Bench of two Judges. It was referred to 
s larger Bench, as it was found necessary to 
have the Privy Council case of Maung Tun 
Tha v. Ma Thit(1) authoritatively in- 
terpreted in this Court, 

The facts, briefly, are these: One Wazir 
Khan died, itis not definitely said when, 
but we may take it, a little over 12 years 
prior to the institution of the suit, oui of 
which this appeal has «arisen. He left 
him surviving, a widow Musammat Janki, 
a daughter Musammat *Dhura and two 
agoates being the sons of a first cousin on 
the paternal side, who #re the plaintiffa 
inthe suit. The plaintiffs, according to 
the Muhammadan Law of the Sunné sect 
to which according to the finding of the 
Courts below, Wazir Khan belonged and the 
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parties belong, would be entitled to three? 


eighths of the property left by Wazir Khan! 
The plaintiffs state in the plaint that they 
wereliving jointly with Musammat Janki and 
-Musammat Dhura and were thereby inthe en» 
joyment of Wazir Khan's property. Musam- 
mat Janki, however, on lst of February, 
1921, purported tomake agift of the entire 
property of Wazir Khan in favour of her 
daughter Dhura and Dhura’s son Nur 
Khan,a minor, and, thereby, gave the 
plaintiffs to understand that they had no 
interest whatsoever in Wazir Khan's pro- 
perty. Patting forward this date, namely, 
lat of February, 1921, as the date of the 
rise of thecause of action, the plaintiff 
sued for recovery of their share of tha 
property, and for Rs. 40 mesne profits, It 
may.be mentioned, incidentally, that they 
claimed 7 out of 16 shares, but it was found 
that they were entitled to a little less, 
namely, 6 out of the 16 shares, or 3 out of 8 
shares, as already stated. 


The findings of the Courts below are that 
the plaintiffs never lived jointly or together 
with the defendants, viz.. Musammat Janki 
and Dhura and that they never obtained 
possession over any portion of Wazir 
Khan's property. The Oourts below, howe 
ever, took the view that the possession of 
Musammat Janki and Musammat Dhura, 
being the possession of co-owners, was 
prima facie, possession of the plaintiff 
and that the defendants’ possession did 
not start adversely to the plaintiffs till 
the deed of gift was executed on lst of 
February (1921. Applying Art. 144 of 
Sch. L of the Limitation Act, they decreed 
the suit for the share found due and a small 
amount of mesne profits. 


When the matter came upto this Court 
on an appeal by the defendants, a learned 
Judge of this Court, thougbt that the view 
of this Oonrt that in a case like the present, 
Art. 144 of the Limitation Act applied, had 
been effectively set aside by their Lordships 
of the Privy Council, in the case quoted in 
the beginning ofthisjudgment, and holding 
that the suit was time-barred, ordered 
the dismissal ofthe suit, with costs through- 
out. 

The question for determination is whe- 
ther the judgment of the Privy Council 
has really laid down that Art. 123 of Sch. I 
of the Limitation Act is the proper 
Article to be appliedto a case like the 


present, 
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Torightly understand the decision in 
thecase of Maung Tun Tha v. Ma Thit (1) it 
is necessary to see what were the facts of 
the case. It appears that under the 
Burmese Buddhist Law of succession, on 
the death of a father, the eldest son is 
entitled toa fourth share ia the property 
which is taken as the joint property of the 
two parents. If the eldest son does not 
claim bis one-fourth share, and the mother 
dies, the entire property of the two parents 
becomes divisible among all the children 
of the parents. An eldest son,in the case 
beforetheir Lordships of the Privy Council, 
claimed his one-fourth share, about a 
little over six years after the death of the 
father. He was met with the plea that it 
was his duty to claim the quarter share, if 
he wanted toclaim it at all, without delay, 
and the facts that he made the delay of 
64 years disentitled him from recovering 
the property. Theground on which this 
plea was urged was that the divisible 
share of the children, on the death of the 
mother, was likely to fluctuate from time 
to time and it was the duty of an eldest 
son who wanted his quarter share, to take 
it:at once. The contention on the part of the 

laintiff was that he had 12 years, under 

rt. 123 of the Limitation Act, within which 
to enforce the delivery of his one-fourth 
share, The Courts in Burma found against 
the plaintiff, on the authority of a pre- 
vious ruling of the Ohief Court of Lower 
Burma. In appeal, before their Lordships 
of the Privy Council, the learned Counsel 
for the appellants urged that the plaintiff 
had 12 years under Art. 123 of the Limita- 
tion Act of 1908 to enforce his eldim and 
the learned Judges of the Chief Court in 
Burma were not right in holding that the 
period of limitation could be cut off, on 
the considerations on which they professed 
to act. In the Privy Oouncil, their Lord- 
ships found {that in the Burmese Buddhist 
Law, there was nothing to indicate that 
the son was bound to claim his quarter 
share at once,onthe death of the father 
and pointed out that he could claim it 
within the period of limitation fixed by 
Art. 123 of the Limitation Act. 

It will be noticed that there was no 
question of limitation in the case before 
their Lordships. The plaintiff himself 
contended that he had 12 years under 
Art.123 and it was nobody’s case that 
Art, 144 applied and not Art.” 123, 
Dn the other hand, the case of the defend- 
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ant was that there was no question of 
limitation at all, and the plaintiff was 
bound to exercise, what was called his 

“option” in claiming his quarter share, 
88 800n88 possible, under the circumstances 
of the case, after the death of the father. 
In the circumstances, in my opinion, there 
isno weight in the argument that their 
Lordships of the Privy Council laid down. 
what Article of limitation would apply 
where, on the death of the owner of a pro- 
perty, one of the heirs sues another of the 
heirs for recovery of property. 

On an examination of the Art. 123 of the 
Limitation Act, it will be found that it 
was never meant to apply to a case like the 
one before us. The first column which pre- 
scribes the nature of the suit is as follows: 
“For a legacy or for a share of a residue 
bequeathed by a testator or for a distri- 
butiveshare of the property of an intestate”, 
The period of limitation is 12 years ; and in 
the third column the time from which the 
period begins to run is described as 
follows: “When the legacy or share becomes 
payable or deliverable”, 

The portion of the entry in the first 
column with which we are concerned is 
“for @ distributive share of the property of 
an intestate’. Thecorresponding entry in 
the third column is, “when share becomes 
payable or deliverable”. The word “dis- 
tributive” in the first column must be given 
its natural meaning and cannot be ignored, 
The word “distributive” according to 
Webster's International Dictionary means, 
“dealing to each higproper share”. Thig 
meaning would imply that there is some- 
body whose duty it is to “distribute” to 
the several heirs their respective shares, 
Looking again to the third column, we haye 
the words, “payable” and “deliverable”. 
These words again indicate that there is 
somebody who hasto pay the legacy and 
to deliver the distributive shares of the 
property. A consideration of the expres- 
sions and words used in Art. 123 leads to 
the irresistible conclusion thatthe Article 
applies where there is an administrator 
administering the estate of a person who 
has died without” making a Will, it being 
the duty of such administrator to pay or 
deliver the legacy er share. 

" The legrned Bingle Judge of this Court 
quotedatwo cases one decided by the Bom- 
bey High Court and the other decided by 
the Madras High Oourt as showing that 
those Oourts had accepted the view taken 
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by the learned Judge himself ofthe 
Privy Council case. The case of Shirinbat 
v. Ratanbai (T) did not really raise a ques- 
tion of limitation. The suit in that case 
would be within time whether Art. 123 
or Art. 144 applied. If some of the 
observations of the Judges might be taken 
as supporting the view of the learned Single 
Judge of this Court, we can point out 
that in two subsequent cases, that view 
was abandoned by at least one of those 
Judges who were responsible for the de- 
cision in Shirinbai v. Ratanbai (7). These 
cases are Kallangouda v. Bibishaya Shah 
Mahomed Khan (8) and Nurdin Najbudin v. 
Umrao Bu (9). 

The case of Parthasarathy Appa Rao v. 
Venkatadri Appa Rao(10) was a suit for a 
legacy and it was held by the High Court 
and also by the Privy Council appeal [for 
appellate judgment see Venkatadrt Appa 
Rao v. Parthasarathi Appa Rao (11)] that 
the legacy did not become payable till 
the executor had sufficient funds in his 
hands to pay. In this particular case, 
it was held that a perfect stranger, in- 
termeddling with the estate of an intestate, 
might be treated as an executor de son 
tort and held liable. 

Ib seems to me abundantly clear that 
their Lordships of the Privy Oounsil 
never said anything in the case from 
Burma [Maung Tun Tha v. Ma Thit (1)] 
which may be taken to have unsettled 
the law which was taken to be settled 
in this country. See for example, the case 
of Khedrea Hajee Bappu v. Puthen Veettil 
Ayissa Ummah (4). 

In the result, I would allow the appeal, 
get aside the decree of this Court and 
restore the decrees of the two lower Courts 
and allow the appellants their costs of 
both the hearings in this Court. 

Boys, d.—I agree with the conclu- 
sions arrived at by the Acting Chief Justice 
and Mr. Justice Mukerji. 

By the Court.—This appeal is allowed 
the decree of this Court is set aside and 
the decrees of the Courts below restored 
with costs in all Courts. , 

(ANA qe c Appeal allowed. 
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LAHORE HIGH COURT. 
SzcoND O1vyin APPEAL No. 2586 or 1927, 
May i4, 1928. 

Present:—Mr, Justice Tek Ohand. 
MEHDI—DBFANDANT—APPELLANT 
versus 
Musammat NADRAN AND ANOTHER THROUGH 
GHULAM HUSSAIN AND ANOTBBR— 
PrarwTigBs— Musammat KESRAN— 
DBFBNDANT— RBSPONDBNTS, 

Custom—Absence of evidence of custom—Right to 
fall back upon personal law—Pre-emption a i— 
Withdrawal of money by vendee under decree of first 
Court—Appeal, right of —Civil Procedure Code (Act 
Y of 1908), s. 100—Second appeal—Market value, 
question of, in pre-emption case—Finding of fact. 

In case of parties governed by custom where there 
is no evidence as to the existence of any customary 
rule ona point, it is permissible to fall back upon 
the personal law of the parties. 

Daya Ram v. Sokel Singh (7), followed. 

The question of market value in a pre-emption 
suit is one of fact and cannot be challenged in 
second appeal. 

The withdrawal by the vendee of the pre-emption 
money paid in the lower Court under its decree 
by the pre-emptor does not debar the vendee from 
ap ng against that decres. 

undar Das v. Dhanpat Rat (4), Iftikhar Alt v, 
Thakar Singh (5) and Qudrat-un-nissa Bibi v. Abdul 
Rashid (8), followed, 

Feroz-ud-Din v. Ghulam Rasul (1), dissented 


om. 
Mahomed Khan v. Fida Mahomed (2) and Raghu 
Mal v. Bandu (3), referred to. 


Second appeal from a decree of the 
District Judge, Jhelum, dated the 28th 
June, 1927, modifying that of the Sub- 
ordinate Judge, Fourth Class, Jhelum, dated 
the 7th August, 1926. 

i Mr. Jagan Nath Aggarwal, for the Appel- 


ant. 

Mr. Rem Lal Anand, for the Respond: 
ents. 

JUDGMENT.—The following pedig- 
ree-table will explain the relationship of 
the parties: — 


PIR BAKASH " 
| ; m 
Karatn Allah Din = Widow 
Musammat Kesran, IL 
(defendant No 1.) 
M Nadiran, Musammat Kesran I, * 
(plaintiff No. 1). (plaintiff No, 2.) 


Musammat Kearan II who had succeeded 
tothe whole ofthe estate left by her hus- 
band Allah Din, a Maliyar of Saidpur, 
Tahsil Chakwal, in the Jhelum District 
golda portion of it to Mehdi defendant 
No, 2 for a nominal consideration of 
Bo. 1,000, The plaintiffs, who ara the 


‘ without 
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daughters of Karam, insituted the presant 
suit, claiming a declaration that the vendor 
had no power to make the alienation 
necessity and that it was not 
binding onthe plaintiffs. Ia the alterna- 
tive they claimed the land by pre-emption 
unders. lö (b) thirdly. Both the Oourts 
below have disallowed the first claim on the 
ground that the plaintiffs being the nieces 
of Allah Din had no right under custom 
to contest an alienation by his widow. 
The plaintiffs have submitted to this deci- 
sion and this part of the case is not now 
before me. 

As to the alternative claim for pre-emp- 
tion the courts have concurrertly found 
that in the absence of any male collaterals 
the plaintiffs are heirs to the estate of their 
uncle Allah Din and as such entitled to 
pre-empt the sale in question. The trial 
Oourt held that the whole of the sale price 
had been paidand passed a decree in 
favour of the plaintiffs on payment of that 
sum. On appeal, the learned District 
Judge, however, held that two items 
Ra. 285 and Rs. 80 had not been paid. He ac- 
cordingly proceeded to determines the market 
value and fixed it at Rs. 635, the amount 
which he found to have been actually paid, 
and passed a decree on payment of that 
sum. Onan application by the plaintiffs, 
he granted acertificate under s.41, cl, (3) 
of the Punjab Courts Act certifying that 
the question regarding the validity of the 
right of nieces to succeed to the property 
of their uncle was one of considerableim- 
portance on which the evidence wascon- 
flicting and uncertain. . 

Thevendee hasaccordingly come up on 
second appeal, to this Court. At the 
hearing Mr. Ram Lal Anand for there- 
Bpondentsraised & preliminary objection 
that asthe vendee-appellant had withdrawn 
theamount deposited by the pre-emptor- 
respondent in accordance with the decree 
ofthe lower Appellate Court, he is preclud- 
ed from prosecuting his appeal in this 
Oourt.In support of his contention he has 
relied upon F'eroz-ud- Din v. Ghulam Rasul 
(I). The facts of that case were, however, 
peculiar and the ruling [Mahomed Khan v. 
Fida Mahomed (2)) upon which it was based, 
has since been overruled by a Full Bench 
of the Ohief Oourtin Raghu Mal v. Bandu 


(3. Further,ithas been held in Sundar 
(1) 76 P. L. R. IN. A 


9) 82 P. R. 1868, 
so BLP., R, 1907; 1 P.L, R, 1908; MP, WR, 
t 
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Das v. Dhanpat Rai (4) and Iftikhar Ali v, 
Thakar Singh (5) that the fact ofthe 
withdrawal by the vendee ofthe money paid 
inthelower Court under its decree by the 
pre-emptor does not debar the vendee from 
appealing against that decree. The same 
view has been taken by the Allahabad 
High Oourt in Qudrat-un-nissjà Bibi v, 
Abdul Rashid (0). In my opinion the pre- 
liminary objection is devoid of all force and 
loverrule it. 


On the merits Mr. Jagan Nath hasre- . 
ferred me to the oral evidenceof the three 
witnesses produced by the appellants and 
an equal number produced by therespond- 
ents. All these witnesses made bald state- 
ments as tothe custom prevailing in the 
tribe of the parties but cite no instances 
of actual succession. This evidence ig 
obviously inconclusive and insufficient to 
prove the alleged custom one way orthe 
other. The riwaj-i-am of the district is 
also silent on the point. It is, how- 
ever, conceded that Musammat Kesran IL 
(vendor) had succeeded to the wholeof the 
estate of her husband and that the 
presumptionis that she took a life-estate 
on the usualtenure of a widow under the 
Oustomary Lawand not Muhammadan Law. 
Therefore, in order to determine whether 
the plaintiffs have a locus standi to maintain 
the claim for pre-emption, we have to see 
to whom the estate of Allah Din would 
have gone in theevent of his having died 
wifeless, and childless. It is common 
ground between the parties that no agnates 
or male cognates of Allah Din are alive and 
the only persons related to him who are in 
existence are his nieces Musammat Nadiran 
and Musammat KesranI, the plaintiffs in 
the case. There being no evidence as to 
the existence of any customary rule of 
Suecessionfor or against the rights of the 
nieces to succeed to their uncle's estate 
we must inaccordance with the rule laid 
down in Daya Ram v. Sohel Singh (7) fall 
back upon the personal law of the parties ` 
whichis the Muhammadan Law in this 
case. Under that system of law nieces are 
entitled to succeed to their, uncles as distant 
kindered. I, therefore, hold that the 


199 16 P. R. 1907; 10i'P. L. R. 1908; 127 P. W, R, 
. ° 
T 15 Igd. Cas. 347; 83 P. R.1912; 170 P. W., R 


(67 96 Ind. Cas. 549; 48 A. 616; 24 A, L, ; 
L R 1926 Ail. 661, dd 


3067, 110 POR 1900; 31 P, L.R. 1907; &0 P, W. R 
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plaintiffshave under s. 15, el. (b) thirdly, 
of the Punjab Pre-emption Act alocus standi 
to pre-empt the sale in dispute. 

The finding onthe question of market 
value is one ef fact and cannot be challeng- 
ed in second appeal. 

The appeal fails and is 
costs, 

P, Le 


dismissed with 
Appeal dismissed. 
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ALLAHABAD HIGH COURT. 
Sgoonp Orvin APPEAL No. 210 or 1920. 
June 5, 1928. : 
Present:—Mr. Justice Weir. 
RAM OHARAN LAL AND OTRER8— 
DEPBNDANT8— APPRLLANTS 
versus 
GHAFOOR AND oTHERS— PLAINTIFFS— 
RESPONDENTS. 

Limitation Act (IX of 1908), s. 6—Appeal admitted 
beyond time without notice to respondent— Re- 
consideration of order on hearing of appeal 1f per- 
missible—Order granting or refusing extension of 
time— Appeal. . ; 

A Oourt has, atthe time of hearing an appeal, 
jurisdiction to reconsider whether the discretion 
exercised by it in extending the period for filing 
the appeal wasor was not properly exercised, when 
the order granting extension of time was passed 
ex parte without giving notice to the opposite party. 
‘rishnasami Panikondar v. Rama Sami Chettiar 


(1), relied on. 
‘No appeal lies from an order of a Oourt 
exercising its discretion to extend or refuse to 


extend the time forfiling an a eal. 
Bikram Singh v. Narain (2), fo owed. f 
Second appeal from a decree of the Dis- 


trict Judge, Bareilly, dated the 2nd of 
December, 1925. | 

Mr. U. S. Bajpat (for him Mr, Jwala 
Prasad Bhargave) and Mr. Rama Kant 
Malaviya, for the Appellants. 

Mr, Mushtaq Ahmad, for the Respond- 


ente. 

JUDGMENT. —In this case it was 
objected before the loyer Appellate Oourt 
that the appeal was not in time; and 
sustaining the „objection, the Court dis- 
missed the appeal. The" facts are that the 
judgment in the suit was delivered on the 
29th May, 1925. The month of June was 
vacation, «nd the Oourt did not re-ppen till 
the 6th July, on which date a memorandum 
of appen) was filed witha copy of the 
judgmen but without any copy of the 
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decree against which the appeal was taken. 
On the 10th July an order was passed 
allowing the appellants time up to the 15th 
July for obtaining and filing a copy of the 
decree. 
applied for a copy of the decree, which was 
not delivered to them till the 16th July. 
In. the meantime the appellants had 
obtained a further extension of time up to 
the 2ist July, on which date they presented 
acopy of the decree, The next material 
date is the 27th July, 1925, on which date 
the following order was passed:-—‘‘As 
parentage of the parties has been filed in 
English and a report by the office regarding 
sufficiency of Court fees has been made, it 
is ordered that it be registered in the 
register of appeals and notice fixing 18th 
August, 1925, be issued to the respondents 
for filing a vakalatnama, and the lower 
Court record will be sent for when neces- 
gary". 


When the case came on for hearing 
before the District Judge of Bareilly on the 
2nd December, 1925, he dismissed the appeal 
on a preliminary objection that it was not 
in time. -He held that there was no reason 
why the appellanigs should not have 
obtained a copy of the decreeat the same time 
as they obtained a copy of the judgment of 
the trial Court. Accordingly he decided that 
the appellants had failed to show any good 
cause for their delay, and he refused to 
exercise the discretion vested in him under 
8.5 of the Limitation Act to extend the 
time for filing the appeal. Two points have 
been urged before me by Oounsel for the 
respondents. First, that even ifthe order 
of the 27th July, 1925, ba taken as an order 
admitting the appeal and condoning the 
delay, that order was made ex parte and the 
learned District Judge had jurisdiction to 
re-consider the question when the appeal 
came bofore him. In support of this 
contention the cise of  Krishnasami 
Panikondar v, Rama Sami Chettiar (1), is 
cited. That was a case in which a Division 
Bench of the High Court of Madras re-consi- 
dered, when the:case came before it, the deci- 
sion oftheSingleJudge extending the pes 
riod oflimitation under s. 5 of the Limitation 
Act,and their Lordships of the Privy Council 


(1) 43 Ind. Oas. 493; 16 A. L. J. 57; 41 M. P T 


; . L. R. 1918; 22 O. W. N. 481; 
om. L. R. 541; 11 Bur, Ån T. 121; (1918) M, W, N, 


20 
906; 451, A, 85 (P. O.). 
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observed that “the Division Bench had 
jurisdiction to re-consider the sufficiency of 
the cause shown and to do this at the 
, hearing of the appeal". I do not think that 
the orderof the 27th July,1925, was intended 
to be an order extending the period allowed 
for filing the appeal. I think that it was 
intended that the question, whether the 
time should be extended or not, should be 
decided when the appeal came on 
for hearing; but, even if the order had been 
intended to extend the time, I think that the 
learned District Judge had jurisdiction to 
decide whether the discretion to extend the 
period for filing the appeal was or was not 
rightly exercised, because, if that extension 
was granted, it was granted ex parte and 
without giving the respondent any oppor- 
tunity to state his side ofthe case. The 
second point taken by Oounsel for the 
respondent was that no appeal lies from an 
order of a Court exercising its discretion 
to extend or refuse to extend the period of 
time allowed for filing an appeal. In 
support of this he has cited the case of 
Bikram Singh v. Narain (2), and two earlier 
decisions of this Court referred to and 
followed in that case. The decision is 
binding on me and I, therefore, hold that 1 
have no jurisdiction to decide whether the 
learned District Judge was or was not right 
in refusing to extend thetime, This appeal 
is accordingly dismissed with costs. 

If Counsel for the appellant desires leave 
to appeal under the Letters Patent, I shall 
grant it. 

M. A.A. 


(2) 14 Ind. Cas. 50; 9 A. L. J. 292. . 
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OUDH CHIEF COURT. 
Winer Ovi APPBAL No. 151 oF 1927. 
May 7, 1928, 
Present:—Sir Louis Stuart, Kr., Ohief 
Judge, and Mr. J ustice Hasan. 
SATGUR PRASAD alias Bhaiya 
HARI SARAN DAS—DzFENDANT— 
APPBLLANT 


versus 
{Mahant HAR NARAIN DAS— 
PLAINTIFF AND OTHERS—DEFENDANTS— 
D a "OT 
IX o 2), 88. |, 1?—Undus 
ban fon linen 2). .Pleadin s—Plea not 
potecd—Liridence adduced and poini decided by iu 
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Court—Appellate Court, duty of—Object of pleadings 

—Qudh Estates Act (I of 1869), s. 8—Lists—Entry 

of names of deceased persons, effect of—Akalis and 
dasis, history and origin of. 

Although entries on the names of deceased per- 
gong in the lists mentioned in 5.8 of the Oudh 
Estates Act do not appear to have been contemplated 
by the Act, such entries are practically harmless 
if the names were already inthe former lists made 
under the orders in Council, or if the entries do not 
alter the previously acquired rights of any one, [p. 
818, col. 2.] 

Mohammad Abdussamad v. Kurban Husain (2), 
referred to. 

The defendants who stood ina fiduciary pion 
with the plaintiff who wasan Udasi Sikh Mahant 
took advantage of that position and obtained an 
agreement from the plaintiff renouncing his right, 
in favour ofone of the defendants, by inducing, 
through fear, the belief in the plaintiff that a band of 
Akale had come witha view to get him arrested 
under a warrant and to take possession of his pro- 
perty, all of which was untrue to the defendants’ 

owledge: 

Held, (1) that the case fell within the provisions 
of s. 18 ofthe Contract Act and the agreement was 
vitiated by undue infiuence; P 827, col. 1.] 

(2) that the element of fraud as defined in s. 17 of 
the Contract Act was also present and that the 
agreement was consequent voidable at 
instance of the plaintiff. bid] 

Smith v. Kay (5), Kali Bakhsh Singh v. Ram Gopal 
Singh (6) and Raghunath Prasad v. Sarju Prasad (7), 
roferred to. 

The Appellate Court cannot shut its eyes to 4 
plea even though it has not been set up in ths 
pleadings, where the Pleader of the party setting it 
up has openly declared in the trial Oourt to the 
knowledge of the defendant, his intention to product 
evidence in proof of that plea, the other party hes 

roduced rebutting evidence and the trial urb 
Bis considered and decided it  [p. 822, col. 2.] 

Whatever system of pleading may exist, the sole 
object of itis that each side may be fully alive to tha 
questions that are about to be argued, in order that 
the pen have an opportunity of bringing forward 
such evidence as may be eppropriate to the issues. 


[ibid] 

Sayad Muhummad v. Faieh Muhammad (3), 
referred to. 

[History and origin of the Akalia and the Udasis 
discussed. ] 

Appeal against the deeree of Mr, Justice. 

Pullan, Judge of the Oudh Ohief Court, 
Hune dated the 28th November, 
1827. 
Messrs Bisheshwar Nath, Ali Zaheer, H, 
D Chandra, Bisheshar Prasad Misra and 
Har Gobind Dayal, for tht Appellant. 

Sir Dr Tej Bahadur Sapru, Messrs. Har 


B. Lal, Mahesh Prasad, Ganga 


Dayal, R. 
7 Ree 


Dayal end Karta Krishna, for the 
spondents. ° 3 
 JUDGMENT.—This is the defendant's 
appeal from the decree of Mr. Justice 
Pullan, dated the 28th of November, 1927, 
The property in suit is an estate within 
the meaning of Act lof 1800 and “is siluaye 
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in several districts of the Province of 
Oudh. Almost the whole, if not the whole 
of this estate was acquired under grants 
from the former Kings of Oudh by one 
Mahant Gur Narain Das. The Mahant 
during the long course of his possession 
acquired considerable other immoveable 
property. At the annexation of the Pro- 
vince of Oudh by the British in the year 
1856 Mahant Gur Narain Das was found 


to be in possession of this large estate. | 


Accordingly the First Summary Settlement 
in respect of this estate 
Mahant Gur Narain Das. Then followed 
the Mutiny of 1857 and on the conquest of 
the Province of Oudh by the British troops 
the famous proclamation of Lord Canning 
dated the 15thof March, 1858, was promul- 
gated with the result that with the excep- 
tion of six estates specified in the pro- 
clamation, the proprietary right in the 
goil of the Province of Oudh was con- 
fiscated to the British Government. Accord- 
ingly within the ban of confiscation fell the 
estate held by Mahant Gur Narain Das 
on the date of the proclamation. Sub- 
sequently when the conferment of title came 


to be made in respect of the confiscated 


estates by the British Authorities the Second 
Summary Settlement of the estate held by 
Mahant Gur Narain Das was made with 
him. On the 18th of January, 1860, the 
Chief Commissioner of Oudh issued his 
well known : Circular No. 7/1217 calling 
upon every talugdar of Oudh to file a writ- 
ten declaration exprassing his desire that 
his estate should not be sub-divided at his 
death or in any future generation. In 
reaponse tothis circular Mahant Gur Narain 
Das, as many other talugdare, filed the. 
declaration of tbel4th of May, 1560, (Ex. 32) 
and subsequently another dated 25th of 
May, 1860, (Ex. A-524). By the last mention- 
ed declaration Mahant Gur Narain Das 
nominated his disciple Har Oharan Das as 
his successor to the estate. Declarations 
such as Mabant Gur Narain Das made on 
the 25th of May, 1860, have been held by 
their Lordships of the Judicial Committee 
to operate as Wills [Har Purehad v. Sheo 
Dayal (1)jand it is agreed in the present 
case that it is a valid testamentary dis- 

osition of the estate by Mahant Gur Narain 

as in favour of Mabant Har Oharan Das, 
Tt is also agreed that soon aftér a primo- 


(1) $ I. A. 859; 26 W. R. 55. 38ar. P. O. J, 611; Bald, 


25; 3 Buth, P, O. J, 804; Rafique & Jackson's P, G, No, f 
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in respect of the whole estate which is 
collectively known by the name of Maswasi 
situate in the District of Unao. Other por- 
tions of the estate are situate in the districts 
of Lucknow, Gonda, Bahraich, Kheri, Hardoi 
and Sitapur. 

Mahant Gur Narain Das died on the 2nd 
of December, 1£62. When the Oudh Hstates 
Actcame to be passed in year 1869 and lists 
of talugdars in accordance with the pro- 
visions of s. 8 of that Act were prepared, 
the name of Mahant Gur Narain Das was 
entered in lists Nos.l and 2 of the lists 
prescribed by thatsection, As observed by 
their Lordships of the Judicial Committee 
in Mohammad Abdussamad v. Kurban 
Husain (2): “Entries on the names of deceas- 
ed personsin the lists mentioned in &. 8- 
do not appear to have been contemplated 
by the Act, butsuch entries have, no doubt: 
been made and they are practically harm- 
less if the names were already in former 
lists made under the ordersin Council, or 
if the entries do not alter the previously 
acquired rights of anyone." Itis notsug- 
geo that the entry of Mahant Gur Narain 

as’s name has in any manner affected the 
prenons y acquired rights of anyone, 
Mahant Gur Narain Das was, therefore, 
talugdar within the meaning of the Oudh 
Estates Act of 1869 and the immoveable 
property held byhim and now in suit is 
an estate within themeaning ofthe same 
Act. This conclusion was agreed to by 
both sides during the course of the argu- 
ments before us. In the trial Court, how- 
ever, the plaintiff set up the case that the 
estate in suit was burdened with a reli- 
gious trust and the succession to it was 
regulated by the custom of the foundation 
to which it was attached. This foundation 
according to him is the Nanakehahi Sangat 
situated in the city of Lucknow.. Accord- 
ing to the custom, the plaintiff raid the 
title to succession is with him and accord- 
ing tothe same custom it isnot with tle 
defendant-appellant. The trial, Court reject- 
ed this case of the plaintiff and found that 
the estate in suit was held by Mahant Gur 
Narain Das in his own right without any 
obligations of a religious trustand that . 
the incidents of an estate as defined in Act 
I of of 1869 are applicable to it. This fnd- 
ing of the learned Judge was not questicn- 


(27 311. A. 30; 26 A. 119; 8 O, W. N 201; 6 Bom, I, 
R. 238; 7. O, C. 254; 8 Bar, P. O, J. 593 (P. CJ) : 
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ed before us by thelearned Counsel for the 
plaintiff-respondent and is, therefore, agreed 
to by both sides. 

* On the death of Mahant Gur Narain Das, 
Mahant Har Charan Das succeeded to the 
estate in suit under the devise of the 25th 
of May, 1860, already mentioned. Mahant 
Har Oharan Das made a Will (Ex. 3) on 
the lst of December, 1898, and a codicil 
(Ex. 4) on the 13th of June, 1807. By these 
testamentary dispositions Mahant Har 
Charan Das appointed Mahant Sant Rain 
Das as his successor. Mahant Sant Rain 
Das was the illegitimate son and disciple 
of Mahant Har Oharan Das. Mahant 
Har Oharan Das died on the 17th of 
April, 1910, and wes accordingly 
succeeded by Mahant Sant Rain Das who 
died intestate on the 8th of January, 1922. 
On his death controversy as to the title 
to succession arose and three claimants 
&ppearedon the scene ;— 

1. The plaintiff, 

2. The defendant, and 

3. Musammat Sheoraj Kuar, mother of 
Sant Rain Das. 

The plaintiff claimed title on the ground 
that he was the disciple (chela) of Mahant 
Har Charan Das, the defendant on the 

round that he was the disciple of the 

eceased, Mahant Sant Rain Das, and 
Musammat Sheoraj Kuar onthe ground of 
her natural relationship with Mahant Sant 
Rain Das. The  defendant-appellant is 
also the son of the illegitimate daughter 
of Mahant Har Oharan Das and sister of 
Sant Rain Das. 

Onthe intervention of several respect- 
able citizens of Lucknow notably Rai Baha- 
dur PanditSitla Prasad Bajpai who was 
then Additional District Judge of Luoknow, 
the dispute as to the succession to the estate 
of Maswasi wasamicably settled by an agree- 
ment (Ex. 135) dated the 20th of January, 
1922. At the time of this agreement the 
defendant was only sixteen years of age 
and consequently his father Pandit Jadu- 
nandan Prasad acted as his guardian in the 
mgtter of the settlement. The substantial 
terms of the settlement were that the 
plaintiff, Mahant Har Narain Das, was to 
enter into the possession of the estate and 
other moveable and immoveable property 
“for his lifetime without power of transfer in 
any form.” The remainderman’s estate in 
full was conferred on the defendant Satgur 
Prasad who was given the name of Baba 
Hari Besan Das, During tho subsigtonco of 
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the life-estate the liability for the expenses 
of theeducation and maintenance of the 
defendant Hari Saran Das as also for an 
allowance was imposed on Mahant Har 
Narain Das as well asonthe estate. The 
extent of this liability was specified in 
ah 6 of the deed of the 20th of January, 

In pursuance of the terms of the agree- 
ment the plaintiff entered into the posses- 
sion of theestate His name was entered 
in the revenue registers of the villages com- 
prising the estate. In short he was install- 
ed with the necessary ceremony as the 
lawful successor of Mahant Sant Rain Das 
and the defendant atthe instance of the 
plaintiff was admitted into the Oolvin 
Tuluqdar High School at Lucknow on the 
2nd of February, 1922. This school was 
founded for the purpose of educating the 
scions of the families of the talugdars of 
Oudh. On the occasion of the admission 
of the defendant into the school the plaint- 
iff wrote a letter (Ex. D-W. 1) to the 
Principal of the School and described the 
defendant Hari Saran Das in this letter as 
his ‘ future successor.” : 

It would seem from what has been stated 
Bo' far that peace had come to reign in the 
affairs of the estate of Maswasi. But it 
was not to beso. On the 3lst of August, 
1923, the defendant was removed from the 
Oolvin School. In the letter which. tha 
plaintiff sentto the Principal of the School 
on this occasion he stated that he wanted "ta 
engage him (defendant)in estate work" (Ex, 
XX-D.W. 1) Soon ‘after the defend. 
ant was putin charge of a large portion of 
the estate situatein the District of Bahraich 
and worked there for a period of about ten 
or eleven months, He returned to Luck- 
now about September or October, 1924, and 
lived with the plaintiff. 

At the time when succession opened on 
the death of Sant Rain Das one of the 
servants of the estate was one Nand Kumar, 
He is now arrayed amongst the defend. 
ants in the present suit.* The plaintiff 
at that time was af Hoshangabad in the 
Central Provinces. .Nand Kumar at once 
took up the plaintiffs cáuse and suma 
moned him to Lucknow by wire. Ana 
other servant of the estate at the same 
time was,ohe Tirbeni Prasad. He was the 
treasprer, i 

On the 23rd of November, 1024, tho plaint» 
if, the defendant and Nand Kumar left 
Lucknow,» according te the plaintiff bg 
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motor car about sunset for Bara Banki 
where the party tock a Railway train for 
Gonda leaving the station of Bara Banki at 
about 10 o'clock in the following morning. 
According to thedefendant the party left 
Lucknow by Railway train for Gonda in 
the day timeand reached Gonda in the 
afternoon. At Gonda there is sn estate 
house then in charge of one Pyarelal, On 
the 25th of November a document (Ex, 136) 
purporting to be an agreement between the 
plaintiff and the defendant was executed 
at Gonda. It was registered on the same 
date and at thesame place. By this docu- 
ment the plaintifi surrendered his life- 
estatein favour of the defendant Hari 
Baran Das and in consequence thereof the 
remainderman's estate fell into the im- 
mediate possession of the defendant. The 
usual applications for mutation of names 
were made cn the 26th of November at 
Gonda in respect of villages situate in that 
Distriet. 

One of the conditions of the document of 
the 25th of November, 1924, was that the de. 
fendent was 1o pay to the plaintiff 
“Rs. 1000 per month by way of pocket 
expenses every month at any place where 
the executant No. 1 (the plaintiff) might 
demand and this pocket expense shall 
continue forthe lifetime of the execut- 
ant No. 1 plaintiff. If the payment be 
delayed and neglected then the executant 
No. 1 (the plaintiff) shall be competent 
to take possession over all the ilagas and 
then all rights of the executant No, 2 
(the defendant) which had accrued accord- 
ing to thie deed as well as according to 
the ‘agreement dated the 20th of January, 
1922, shall cease to exist. The executant 
No. 1 shall further be competent instead 
of taking possession to realize from the 
executant No. 2 the arrears of the pocket 
expense by auction sale of moveable and 
immoyeable property." The defendant 
also undertook the liability of paying 
Rs. 100 amonth from the estate to Nand 
Kumar, and affer the death of the latter 
to his widow or male issue an allowance 
of Rs, 25 a month for her or their life- 
time. The allowance was to constitute a 
charge on the entire estate and in case 
of neglect in payment the agreement shall 
be deemed to have been cancelled. Jn 
pureuance of the agreement the defepdant 
&dmittedly entered into the possession of 
the entire estate of Maswasi, was regard- 
gd and accepted as the talugdar of the 
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same and continued to pay the appointed . 
allowance to the plaintiff upto the end of 
October, 1926. The allowance due for the 
months of November and December, 1926, ` 
and January, 1927, had remained in arrears 
according tothe plaintiff when the suit 
out of which this appeal has arisen was 
instituted on the 21st of February, 1927, 


The substance of the plaintiff's claim 
is that the document of the 25th of 
November, 1924, is liable to be set aside 
on two distinct but alternative grounds: 
(1). Thatthe plaintiff executed it under 
undue influence and fraud practised by 
the defendant-appellant and Nand 
Kumar defendant No, 3; and (9), 
that the defendant has failed to fulfil 
his obligation as to the payment of the 
monthly allowance to the plaintiff, 

On the basis of the second ground of claim 
it was further urged by the plaintiff 
that the defendant had also forfeited his- 
remainderman's estate and other benefits 
which he had obtained under the eettle- 
ment of the 20th of January, 1922. The 
decree which the plaintiff has obtained 
from the trial Court and which is now 
under appeal gives the following reliefe 
to the plaintiff: — 

(a) the deed of the 25th of November, 
1924, be and it is hereby set aside aa 
void; 

(b) it beand is hereby declared that the 
defendant No. 1 is not entitled to any 
benefit under the agreement of the 20th 
of January, 1922; 

(c) the plaintiff be and he is hereby grant- 
ed possession in respect of the properties 
mentioned in schedules A,B and C attach- 
ed herewith. 


The decree also awarded mesne profits 
to the plaintiff, the amount of which was 
left to be determjned subsequently. 

Before proceeding further it is necces 
sary to clear one important matter. The 
plaintiff founded his title to immediate 
poeseesion exclusively on the settlment of 
the 20th of January, 1922. This yas 
clearly stated by the learned Counsel for 
the plaintif on the day of the opening 
of the trial of this case before Mr. Justice 
Pullan. This statement will be found at 
page 32 of Part I ofthe record. The state- 
ment is as follows: 

“Mr. Niamatullah (Counsel for the 
plaintiff) states that his client claims the 
preperty sB the succertor of Mahant Sant 
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Rain Das but not independently of the 
agreement of the 20th of January, 1922." 
he question of the plaintiff's title 
having thus been confined to rest on the 
: settlement of the 20th of January, 1922, 
the Counsel for the defendant-appellaut 
stated in .reply that “in view of the 
statement just made by Mr. Niamatullah, 
for the plaintiff he does not now consider 
it necessary to set up the title of defend- 
ant No. 1 prior to the agreement of the 
20th January, 1922." In this state of 
pleadings it isclear that all questions 
‘relating to the titles of the plaintiff and 
the defendant to the property in suit 
under a claim of succession to the estate 
of Mahant Sant Rain Das outside the 
terms of the settlement of the 20th of 
January, 1922, are beyond the scope of the 
present suit. It follows, and this was agreed 
to by the learned Counsel on both sides 
before us, that inthe event of the later 
agreement of the 25th of November, 1924, 
being set aside as vitiated by undue influ- 
ence and fraud, the parties, in respect of 
their rights are relegated to the position 
which they occupy under the earlier 
agreement of the 20th of January, 1922, 
and in the same event itis further 
agreed that the decree of the trial 
Court must be modified by deleting the 
relief in respect of the deed of the 20th 
of January, 1922, It will appear from 
what has just now been stated that the 
rimary question for decision in the appeal 
is the one which is covered by issue No. 8 (b) 
(see page 31, Part I of the printed record) of 
the issues framed in the trial Oourt, and 
if we uphold the finding of thate Court 
on this issue no other question need be 
desided. We may, howaver, mention that 
on behalf of the appellant the findings 
of the trial Court on issues Nos. 12 and 11 
and on behalf of the plaintiff-respondent on 
issue No. 10 were also challenged. After hear- 
ing prolonged arguments on both sides 
and after having taken time for consider- 
Ing our judgment we have come to the 
conclusion that the finding of the trial 
. Court on issue No. 8 (b) must be affirmed. 

In conseguence of this conclusion we would 
refrain from deciding any other issue 
in the appeal. 

The case of fraud and undue influence 
was stated by the plaintiff in maras. 
15, 16, 17 and 18 of the plaint. Those 
' paragraphs are as follows:— : 

' 15. That in 1922 the plaintiff was elected 
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President of "All India UÜdasi Badh 
Maha Mandal" a body formed to sounter- 
act by constitutional maaus the Akali 
movement in the Punjab the object of 
which was to enable the Akalis to take 
forcible possession of the property held 
by Mahants of Udasi sect. 

16. That the plaintiff who mostly spent 
his time in devotion entirely depended on 
the defendant No, 1 who had a hand in 
the management of the estate on behalf of 
the plaintiff and on defendant No.3 the 
Naib who controlled the entire staff, and 
implicitly trusted the aforesaid persons. 

17. That in November, 1924, the aforesaid 
persons represented to the plaintiff that he 
and his estate were in a great danger at the 
hands of Akalis, he being the Mahant, and 
prevailed upon him to execute a deed dated 
95th November, 1924, purporting to release 
the entire estate in favour of defendant 
No. 1 for the purposes of management and 
to enable the plaintiff to go abroad on 
pilgrimage. They assured the plaintiff 
that management of the estate would 
continue through the same agency as before 
and that the plaintiffs rights would not 
be affected by the deed which was not 
intended to take effect during his life- 
time. 
18. The acting on the representation and 
importunity of defendants Nos. 1 and 3 
aided by other servants of the estate 
the plaintiff executed the deed of 
releasa afore-mentioned agreeing to take 
Rs. 1,000 per month which was considered 
enough for the personal requirements of 
the plaintiff. : 

A perusal of the foregoing paragraphs 
will at once disclose the fact that they also 
involve a vase that the document of the 
25th of November, 1924, was executed by 
the plaintiff under a misapprehension 
caused by the defendants as to its scope 
and as to its intended effect. This case 


of the plaintif broke down in 
the trial Court and was not reiterated 
before us It was agreed that 


the true and intended effect of the docu- 
ment was the surrender of the life-estate 
by the plaintiff in favour of the defendant- 
appellant and ,the acegleration of the 
remainderman's estate tothe latter and that 
the plaintiff was under no misapprehension 
as regarde that fact on the date of the 
document. The issue, therefore, in dispnteia 
thésimpleissueoffraud and undue influence, 


The finding of the trial Court on, this issue 
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-io favour of, ihe plaintiff covers larger 
, ground than the. ground specifically stated 
inthe plaint, To bring this into relief it 
is now necessary to state some facts which 
„were not disputed before us though they 
were disputed to some extent in the trial 


Court. 
In the keeping of the plaintiff for many 
T past as his mistress is a woman called 
undar Dei. Out of this connection 
between the two & daughter was born. She 
js still alive and her name is Krishna Kuar. 
Musammat Sundar Dei and Musammat Krish- 
na Kuar have been treated allalong for all 
purposes as the wedded wife and lawful 
daughter respectively of the plaintiff. 
' Indeed they have 80 been described in docu- 
ments. In or about the year 1916 Krishna 
Kuar was marriedto oneDalipSingh a resi- 
dent of a village in theIndianStateof Nabha 
in the Province of the Punjab. It appears 
thatsoon after, Krishna Kuar was re-married 
at Lucknow toone Atma Singh a residentof 
Amritsar in thesame Province. After his 
marriage with Krishna Kuar, Atma Singh 
came to liveat Lucknow and when the plaint- 
iff succeeded to the estate of Maswasi, Atma 
Singh took up residence with him. The 
plaintiff's case is that a link in the chain 
of events constituting fraud and undue 
influence is the fact that the two defend- 
ants Nos, land 2 entered into aconspiracy 
with Dalip Singh theformer husband of 
Krishna Kuar and falsely represented to 
the plaintiff that palp Singh intended to 
take proceedings for the arrest and prose- 
eution of the plaintiff on a charge of abet- 
ment of bigamy of the girl Krishna Kuar, 
At theclose of trial of the case and at 
the time when final arguments of Counsel 
were heard it was contended on behalf of 
the defendant that the particular just now 
mentioned was not stated by the plaintiff 
in his plaintand, therefore, the Court should 
not address iteelf to the consideration of 
it. The learned Judge of the trial Court 
overruled the contention; but the argu- 
ments on bebalf of the appellant before 
us were opened. by the learned Advocate 
Mr. Bisheshwar Nath Srivastava with the 
reiteration of the same contention. In 
agreement withethe trial Court we are 
unable to give any effect to it. There can 
be no question that’ much larger aase 
which would also cover the -grotnd object- 
ed to was stated in the plaint and We gather 
from the judgment under appeal that at 
-the commencement of the trial and before 
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any evidence wag recorded the learned 
Counsel for the plaintiff specifically stated 
that he intended to addnce evidence in 
proof of the facts mentioned above. Docu- 
mentary evidence inrelation thereto was. 
then at once tendered and brought on the 
record Plaintiff then went into the witness- 
box and in his evidence stated those facts. 
All this bappened in the presence of the 
defendant's Counsel and without any 
objection on his behalf: Not only that 
but evidence in rebuttal thereof was pro-. 
duced by the defendant. When wecome 
to discuss this aspect of the case in rela- 
tion to the evidence in proof of it, it will 
appear that itis neither a new case nor 80 
much a matter of pleading as of evidence, 
Afier the plaintiff's Qounsel had openly 
declared, to theknowledge of the defendant, 
his intention to produce evidence in proof of 
this case, and after such evidence has been 
produced, and after the defendant has also 
produced evidence in rebuttal and finally 
the trial Court hasconsidered and decided 
it,it is futile to argue that we should shut 
our eyes to that case. In no manner has 
the defendant been taken by surprire or 
prejudiced. As observed by Lord Hale- 
bury in Sayad Muhammad v. Fatteh Muham- 
mad (3): "Whatever system of pleading may 
exist, the sole object of it is that each side 
may be fully alive to the questions that 
are about to be argued, in order that they 
may have an opportunity of bringing for- 
ward such evidence as may be appropriate 
to the issues.” This object has been amply 
fulfilled in the present case. 

Facts bearing on the question of undue 
influence and those bearing on the question 
of fraud cannot be placed in the present 
case in separate compartments and dealt 
with accordingly. They act and re act on 
both questions and will be found interwoven 
in the: two. In delivering the judgment 
of their Lordships ofthe Judicial Committee 
jn the case of Sayal Muhammad v. l'atteh 
Muhammad (3) mentioned above, Lord 
Halabury said: “ The question of what is 
undue influence is eometimesa difficult one," 
Lord Cranworth when giving judgmentin 
ihe Hovee of Lords in the case of Boyse v; 
Roesborough (4) gives thisdefinition: “It is 
euficient to say, that allowing a fair 
latitude of construction, they must arrange 


(3) 92 I. A.4; 22 O. 324; 6 Sar. P. O. J, 515; 11 Ind. 
Des, os s.) 218 (P. O.). 

(4) (1857) 6 EL L. O. 2 at p. 49; 90 L. J. Oh. 256; 3 
Jur, (N. e.) 878; 5, W, R. 414; 10 E. R, 1102; 108 RRL 
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themselves under ons or other of those 
heads—cosroion or fraud ." 

To enablea completa avpresiation of the 
case and the evidenss relating to fraud and 
undue inflnenece itis necessary to state 
a few historical events. Mahant Gur 
Narain Das, and his successors 
ineluding the plaintiff belong to the 
Nanakshahi Udasi sect of the religion, 
Sikhism. The sect derives its name from 
the founder of'the Sikh religion, Nanak 
who lived, preached and promulgated it 
in the middle of the 16th century mainly 
in the Province of the Punjab. It is not 
necessary to advert tothe Philosophic or 
‘religious aspect of the religion founded 
by Nanak. Nanak died in 1539 and his 
spiritual successor was his disciple Angad. 
Guru Angad's succession led toa schism 
‘amongst the followers of the new religion. 
While Angad became the spiritual guc- 
cessor, Nanak’s son Sri Ohand founded 
the sect of Udasis, a community mostly in- 
different to the concerns of this world. 
The word "Udasi" etymologically means 
passive and recluse and thus the sect desig- 
nated by that appellation remained altoge- 
ther aseparate sect from the active and 
domestie Sikhs, the separation being em- 
phasised by the teachings of Amar Das 
the immediate successor of Angad. The 
‘active section of the Sikhs acquired and 
developed & wholly militant spirit under 
‘the guidance and preachings of the tenth 
and the last Guru Gobind Singh. His 
military exploits are well-known to history. 
He died in 1708. 

About fifty years after the death of Guru 
Gobind Singh, though the seeds were 
sown inhis lifetime, there arose "& body 
of men who threw off all subjection to 
earthly governors, and who peculiarly 
represented the religious element of 
Sikhism. These were the ‘Akalis’, the im- 
mortals, or rather the soldiers of God, who, 
with their blue dress and bracelets of 
steel, claimed for themselves a direct in- 
stitution by Gobind Singh. The Guru had 
called upon men to sacrifice evarything for 
their faith, to leave their homes and to fol- 

` low the profession of &rms; but he and all 
his predecessors had likewise denounced 
the inert asceticism of the Hindu s2cts, and 
thus the fanatical feeling of a Sikh took 
a destructive turn. The Akalis formed 
themselves in their straggle to reconcile 
- warlike activity with the reliaquishmont of 
‘the world. Tha meek aud, humble were 
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satisñed with the assiduous performanad 
of menial offices in temples, but the flerca 
enthusiasm of others prompted them to 
act from time to time as the armed 
guardians of Amritsar, or suddenly to go 
where blind impulse might lead them, and 
to win their daily bread, even single- 
handed, at the pointof the sword. They 
alao took upon themselves something of 
the authority of censors, and, although no 
leader appears to have fallen by their hands 
for defection to the Khalsa, they inspired 
awe as well as respect, and would some~ 
time plunder those who had offended them 
or had injured the commonwealth. The 
passions ofthe Akalis had full play until 
Ranjit Singh became supreme, and it cost 
that able and resolute chief much time 
and trouble, at once to suppress them, and 
to preserve his own reputation with the 
people:" (Ounningham's History of the 
Sikhs edited by Garrett, pages 110 and 111). 

Peace and prosperity remained with the 
Udasis, warlike activity and religious 
fervour with the Akalis. Most of the notable 
Gurdwaras or shrines situate in the Punjab 
were held, managed and controlled by the 
Udasi section. 

We can now conveniently come to tha 
immediate past and describe it in the 
words of Mr. L. E Rashbrook Williams, 
Director, Central Bureau of Information, 
Government of Indis, in his book “India 
in 1921-22" being a report’ prepared for 
presentation to Parliament in accordance 
with the requirements of the 26th section 
of the Government of India Act (5 & 6 
Geo. V, Ohap. 61). At page 60 of this book 
occurs the following: "The Punjab, also, 
was in a highly inflammatory condition. 
To the legacy of bitterness following the 
occurrences of 1919, there was now added 
a serious dispute between two sections of 
the Sikh community which, from the 
tragic interest it aroused merits a word of 
elucidation. The ‘new’ reforming party 
had been for some time dissatisfied with 
the management of the Gurdwaras, or 
shrines, which for long syears, under ar- 
rangements sanctibned by the ‘old’ con- 
gervative party, hgd been controlled by 
resident abbots. - Many of these Mahants, 
although enjoying wide discretion in the 
management of considerablerevenues, were 
less Sikhé than Hindus—a fact not uncon- 
nected ‘with an inextricable admixture, in 
the °endowment of many of the shrines, of 
Hindu and Sikh beneficence, The ‘new’ 
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Sikhs alleged malvérsation and abuses of 
every kind; the ‘old’ Sikhs regarded the 
malcontents as inspired only by a desire 
Yor plunder. Into this quarrel primarily 
domestic to ihe Sikh community, the 
emisaaries ofnon-co-operation now penetrat- 
ed with the result that the ‘new Sikhs’ and 
particularly the Akali jathas—bandg of 
volunteers forming the most zealous section 
of the reformere—became strongly anti- 
Government and-even revolutionary in their 
outlook. Refusing to be appeased by the 
efforts of Government to enquire into, and 
remedy, cases of alleged mismanagement, 
the Akalis began to ‘occupy’ shrines, and 
eject the lawful incumbents. Somewhat 
naturally, these tactics were combated 
by the other party. Bloody quarrels such 
as will necessarily occur between opposing 
factions of a simple-minded and warlike 
people, shortly broke out. In January, 
there was serious affray at Tarn Taran. 
In February India shuddered to hear ofa 
terrible massacre, by the Hindu abbot of 
Nankana Sahib, of the band of ‘new Sikhs’ 
designing to eject him from his great and 
wealthy shrine.” 

Towards the end of 1920 a body known 
as the ‘‘Shiromani Gurdwara Prabandhak 
Committee,” or Committee for the manage- 
ment of sacred shrines was set up. Sikhs 
ef various schools of thought joined the 
movement andthe Oommittee shortly ac- 

uired great‘influence. Owing, however, 
to the methods which it began to employ 
the Committee scon became representative 
of-extreme opinion. It organized Akalis, 
a militant puritan sect of the Sikhs, into 
a regular militia for the execution of its 
behests, Under the pressure of the ao. 
tivities of this Committee a Bill for the 
better ‘management and control of the 
Sikh shrines was inroduced in the Le- 
gislative Council of the Punjab sometime 
in the year 1923. This step aroused the 
Udasi section ofthe Sikh community to 
fresher activities in opposition to the 
claim ofthe Akalis in the matter of the 
possession, amd management of the 
shrines, : 

On behalf of the Udasis an institution 
called the “All India Udasi Maha Mandal" 
was founded at Hardwar in the Province 
of Agra and the present plaintiff became 
the President of it. The plaintiff 
took an active part in the work of the 
institution, gave pecuniary help” to 
the propaganda set on.foot by certain 
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newspapers in the Province of the Punjab, 
allowed articles to appear in such papers 
abovehis name and took part in deputa- 
tion to Lord Reading and the Governor of 
the Punjab. ‘Updeshak” was one of the . 
papers subsidized by the plaintiff and in 
the issue of the 26th of May, 1424, of that 
paper appeared an article under the 
caption “Akalishave also set their hands 
and feet in Lucknow," This article 
stated inter alia that a ‘band of Akalis 
numbering about forty with lathis and 
kirpana had reached the Sangat of Harakh 
Ram Udasi. The Sangat referred tois 
the “Udasi Mandal” in Aliganj in the city 
of Lucknow. It isagreed that the state- 
ment in the paper was not trueas a fact, 
But whether it was a fact or fictionis 
immaterial. What is material is that such 
a statement was made in a newspaper and 
brought home to the plaintiff. 

The circumstances which we have de- 
scribed in the immediately preceding 
portion of this judgment are antecedent 
to and closely connected with the evidence 
asto the facts which according to the 
plaintiff's case made him susceptible to un- 
due influence and fraud. The other sect 
of circumstances producing the same result 
are as follows: 

We have already stated that Nand 
Kumar defendant No. 3, was largely instru- 
mental in thesuccess of the plaintiff's cause 
when the inheritance opened on the death 
of Sant Rain Das. In the time of the 
latter Nand Kumar was drawing a salary 
of Rs, 8 or Re, 10a month. As a reward for 
his services the plaintiff made him aesist- 
ant manager ofthe estatoon a salary of 
Rs. 40 a month, On the evidence it is 
perfectly clear that Nand Kumar occupied 


-an influential and responsible position in 


the affairs of the estate and actively poa-. 
sessed confidence of the plaintiff. The 
provisions made for him in the document 
of the 25th of November, 1924, strongly 


- suggest the inference that he had rendered 


great service both to the plaintiff ana to the 
defendant, and they were bpth prepared 
to compensate him generously. We agree 
with the learned trial Judge that “there 
can be no question thatin the latter part 
of 1924 the plaintiff relied for the manage- 
ment of the estate almost entirely on 
Nand Kumar." 

The defendant-appellant as early as 
the year 1923 conceived the idea of 
filing a suit .agsinst the plaintiff in order 
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io. obtain immediate possession of the 
estate, The evidence is quite clear and 
indeed it was admitted that while the 
desire of obtaining possession of the estate 
.of Maswasi was being nursed by the de- 
fendant, the plaintiff stood in loco parentis 
to him, After the defendant was remov- 
ed from the Oolvin School early in 1924, 
he was put by the plaintiff in charge of 
the Bahraich circle of the estate yielding 
an income of about Rs. 62,000 a year and 
it is a reasonable inference from the evi- 
dence on the record that the defendant's 
appointment to the Bahraich circle was 
the fruit ofthe trust which plaintiff had 
come to repose in him. At any rate all 
&ppsarances pointed in that direction. The 
most cogent evidence supporting the con- 
clusion is furnished by the recitals con- 
tained in the deed of the 25th of Novem- 
ber, 1924; and it is algo clear from the same 
recitals that it was this trust which large- 
ly influenced the plaintiff's act of surrender- 
ing his life estate in favour of the defend- 
ant-appellant, 

The third set of circumstances which 
have a material bearing on the question 
under consideration arises out of the facte 
connected with the marriage of the pleint- 
if's illegitimate daughter Krishna Kuar 
first with Dalip Singh and afterwards with 
Atma Singh. 

Having set forth all the material antece- 
dent circumstancea bearing on the precise 
oase of fraud and undue influence alleged 
bythe plaintiff, we are now ina position 
to enter immediately into the evidence 
produced in proof of that case. In doing 

- B0 we must give full weight to the opinion 

ofthe learned trial Judge as regards the 
general appreciation and creditability of 
that evidence. The plaintiff while in the 
alae box stated his case in the following 
words: : 

“I executed the deed of 1924 outof fear, 
and fraud also was practised on me. I was 
afraid of the Akalis............ In September 
or October Satgur Prasad (defendant 
No. 1) and Nand Kumar (defendant No. 3) 
told me that the Akalis were in Lucknow 

‘and that they were going abont in gangs 
T October the  Akalis took 
possession of a house near mine belonging 
toa sadhu. I did not see this myself and 
Nand Kumar and Satgur Prasad told me 
about ib............ Inthe third week of Novem- 
ber they told me that tkey had heard that 
the Akalis were going to make araid on 
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me, This was two or three days before 
the doeument' was executed. I'quite be- 
lieved them and thought it would happen, 
They were both with me when I. went 
out for my drive at 3°30 and when we 
got to Aminabad Isaw the Akalis wear. 
ing black pagris. I think there were 
fifty or sixty of them, Nand Kumar said 
‘There is Dalip Singh. He is one of them; 
I recognized Dalip Singh. He was wearing 
a black pagri. Satgur Prasad said ‘Let 
us go and leave Nand Kumar here.’ 1 
agreed and we went back telling Nand 
Kumar to bring us news. He came after 
an hour oran hour and a half. Satgur 
Prasad came with him, They said they 
had got definite information that Dalip 
Singh was also an Akali and had come witha 
warrant from Nabha for my arrest and would 
probably get it issued by the Magistrate 
here to-morrow. I objected that it wasa 
Native State but they explained that “the 
State was now underthe management of 
Government.” They were informed of this 
by one Bishun Das. Isaid that they should - 
go to the Deputy Oommissioner. They said 
that in their opinion I ought to run away. 
They said we should go to Gonda, They 
argued with meand told me of cases in the 
Punjab where the Akalishad taken posses- 
sion and so [agreed to run away. We all 
three went in a motor as far as Nawabganj 
eere We went by train from Nawabganj 

Gonda. The trainleft at Sor s30in 
the evenin They said we should 
think out what was to be done when we got 
to Gonda. After we had gone about twa 
stations [ asked them what they advised ag 
they said I was not to go to the Deputy 
Commissioner what plan had they ......,...., 
Nand Kumar said ‘the best thing for you to 
do is to give up the management o? the 
estate to Satgur Prasad’. When the Aka 
fear has subsided you will then be able to do 
what you like; I agreed and said ‘Let ug go 
on and decide at Gonda.’ We reached 
Gonda at about 2 4. x. andstayed at my 
house there. My karinda at that time 


was Pyare Lal Tahsildar Ho was 
there, There was no one there ex. 
cept him and the sipahis, Satgur 


Prasad and Nand Kumar stayed with me 
Pyare Lal and the two Óthers came to me 
after 7 o'clock with a long paper written out 
ånd said listen toit. It was adraftof the 
arrangement for the management of the 
estate on plain paper, They read it to me.., ` 
PT I did not consult anyone because Į 
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had no suspicion. I asked them to gat 
Banwari Lal the estate Vakil to have the 
matter settled so that I may not have worry 
aod trouble, Pyare Lal and Nand Kumar 
came back about 3 o'clock and said they 
could not get astamp; Satgur stayed with 
me. The stamp was obtained and the docu- 


ga NA I think Pyare Lal was the writer 
of the deed............ I signed the document. 
They read it to me. Pyare Lal read it to 
me. After I had heard it I signed it. Satgur 
Prasad also signed it. Banwari Lal and 
-Kishen Prasad Khazanchi were witnesses 
s vas deua We stayed in Gonda till theeven- 
ing of the next day. We went by the 
night train to Lucknow. I was still afraid 
of the Akalie and continued to be afraid 
of them until about a month before I 
filed this suit..................... They told 
me to stay at home and no one would 
be allowed to come and see me and 
they would manage the affair and I 
should not be afraid. Satgur Prasad and 
Nand Kumar asked me to pay them 
Rs. 15,000 to settle the matter with Dalip 
Singh. They told me before I went to 
Gonda that the warrant was on account 
of the marriage of Dalip Singh's wife 
and the Rs. 15,000 was required to ap- 
pease him.” . 

In cross examination the plaintiff stated 
“The conversation about the Akalis began 
about two or three months before the 
-document was executed. I may have met 
Magistrates at that time but I did not 
mention the matter tothem. Satgur Prasad 
and Nand Kumar told me from the be- 
ginning to remain silent and not to make 
any report about it. They made meafraid 
of going to the Deputy Commissioner say- 
ing that I would get a worse reputation. 
They (Satgur Prasad and Nand Kumar) said 
that if I made overa deed of management in 
favour of Satgur Prasad, the Akalis would 
know that I had nothing left and would 
not disturb me. They told me that the 
Akalis had enmity with me personally and 
through me with the sestate. I supposed 
that they were angry because [ gage money 
for newspapers, etc, and becauseel wag 
President of the ‘Maha Mandal’. I thought 
. that once I had no property there would be 
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no more enmity, [had two causes of fede 
of the Akalis and Dalip Singh. I did not 
think that they had any connection with 
each other. The Akalis numbered fifty or 
sixty. It was not so much for myself that I- 
was afraid of from the fifty Akalie but I 
was afraid that the old established shrine 
of Baba Hazara would be dishonoured by 
my arrest, I give into them on account 
of the fear of arrestand the raid. I spoke 
to Babu Banwari Lal after the execution, 
I was at the house at Gonda..................... 
Ithen told him that I had made a deed of 
management of the estate. I told him 
about Dalip Singh and the warrant. I 
also told him to tell nobody else............... 
He did not make any reply when I told 
him about Dalip Singh and the warrant 
was in connection with the girl's marriage 
which I had arranged.” 

These are the main outlines of the plaint- 
iff's case and the learned trial Judge isof 
opinion that they are proved. Now the 
probability in favour of the truth of the 
plaintiff's statement is furnished ina large 
measure by the antecedent circumstances 
and the corroboration of that statement in 
material particulars, by genuine and admit- 
ted evidence both oral and documentary 
ie so great that we are, after anxious con- 
sideration, persuaded tothe view that the 
opinion of the trial Judge is correct. Those 
circumstances we have already stated and 
it now remains to refer the evidence to 


which we here allude. 
»* * & 


Therefore, our finding, in agreement with 
the trial Oourt, is that the two defend: 
ante Satgur Prasad and Nand Kumar-Stood 
in a fiduciary relation with the-"plaintiff 
and that they took advantage of that posi- 
tion by inducing through’ fear the belief 
in him that the band of Akalis including 
Dalip Singh had come to Lucknow with a 
view to get himarrested under a warrant 
aud to take possession of his property, all 
of which was untrue to the knowledge of 
the defendants and that the agreement of 
the 25th of November, 1995, was the 
result of this undue influence and fraud 
exercised by the defendants on the plaint- 
iff. The case falls "under the general and 
useful category which in the language of 
Lord Kingsdown in Smith v. Kay (5) applies 
to every case ‘where influence is acquired 
and abused, where confidence is reposed 

(5) (1861) 7 H. L. O. 750, 30 L. J. Oh. 45;11 E. R 
299; 115 R. R. 367. 2 
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and betrayed, " [Per Lord Shaw in the 
case of Kali Bakhsh Singh v. Ram Gopal 
Singh (0). Oa the facts found the case also 
falls within the provisions of s. 16 of the 
. Indian Contract Act, 1872, as explained by 
their Lordships of the Privy Council in the 
case of Raghunath Prasad v, Sarju Prasad 
. (T). „The element of fraud as defined by 
a. 17 (1) of the same Act is also proved. 


In opposition to the plaintiffs right to 
the relief of cancellation of the agreement 
ofthe 25th of November, 1924, two further 
arguments were addressed to us on behalf 
of the defendant-appellant. One was found- 
ed on the exception enacted in 8. 19 of the 
Indian Contract Act, 1872. According to 
our judgment the argument is untenable on 
the evidence. The plaintiff, in relation to 
the events disclosed in the evidence was 
B0 circumstanced that he had practically no 
volition of hisown left in the matter and 

_when he evinced a desire to approach the 
authorities either directly or through the 
two defendants, his desire was continuous- 
ly thwarted. In short he was not a free 
agent. The second argument need only be 
noticed and not decided by us on merits 
because it does not arise after our finding 
in favour of the plaintiff on the question 
of undue influence and fraud. The argu- 
ment was that the plaintiff was estopped 
from or had waived his right ofchalleng- 

_ing the validity of the document of the 
` 85th of November, 1924, by reason of the 
fact that he had continuously received from 
the date of the document the allowance of 
Rs, 1,000 a month from the defendant. On 
- the facts involved in the argument we are 
in entire agreement with the learned Judge 

of the trial Court, It will suffice to quote 
the finding of the learned Judge which we 
adopt: 

"It was only when the plaintiff came 
to know that he had been cheated and 
that there was no fear of the Akalis, that 
Dalip Singh wasa mere tool who had no 
claim against him and that he had given 
up the estate without any real reason that 


(6) 21 Ind Cas. 985; 41 I. A. 23; 18 O. W. N. 282; 16 


“0.0 378; (1914) M. W. N 112; 12 A. L. J 115; 15 M: 
L T.130:19 O L. J.172;10 L J. 67; 26 M.L. J 
121: 16 Bom. L.R 147; 36 A 81 (P. O). 

(7) 82 Ind Cas. 817; 51 I. A. 101; A T R. 1924 P. C. 
60; 5P.L T 72; ?2 A. L.J 105; 2 Pat L. R 87; 18 
L. W.470; AM L T 57:46 M. L. J, 610: 3. Pat. 279; 
26 Bom. L. R. 595; 28 O. W. N. 834; 11 O.L. J. 122; 


.W.N. 1 0. 
_ (1924) M. W. N. 638, L. R. 5 A. (P. O.) 206; 
b B. 1395; 10. W. N, 210 ( P. 0). e 
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Das. The plaintiff states and I see no 
reason to 


hant to consult lawyers and when they 
aired him that he could have the docu- 
ment set aside on the ground of fraud as 
well as certain other grounds he filed the 
egent suit.” 
5 on the grounds stated above we uphold 
the finding of the trial Court that the docu- 
ment ofthe 25th of November, 1924, was 
executed by the plaintiff under undue 
influenceand fraud and that, therefore, it 
ghonld be set aside. = 
On behalf of the plaintiff-respondent the 
finding of the trial Court on issue No. 10 
was challenged but as we have already said 
every other issue in the case becomes im- 
material after we have affirmed the finding 
of the trial Court on the issue of undue 
influence and fraud. We may, however, 
say that we are in entire accord with the 
opinion of the trial Court on the said issue 
No. 10. Defendaut-appellant was never 
married to Raj Kumari defendant No. 2 but 
he has kept her as his permanent mistress, 
The word ‘zauja’ (wife) used in Ex. P-W- 
99 is a mere euphemism and is intended 
to f the immorality 
which has been perpetrated in every genera- 
tion of this house since the days of Gur 
Narain Das. AS the learned Judge points 
out Gur Narain Das’s mistress was led 
‘zauja’, the plaintiff's mistress Sunder Dei 
ja called ‘zauja’ (Ex. A-22) and Sheoraj 
Kuar the mistress of Har Charan Das and 
mother of Sant Rain Das is similarly de- 
p js that we affirm the deoree of 
the trial Court im sofar as the relief of can- 
cellation of the documént of the 25th of 
November, 1924, is concerned and also to 
wf for possession in consequence 
the is keiths relief granted by that 
Opurt in respect of the forfeiture of the 
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.defendant-appellant'a right under-the settle- 
ment of the 20th of January, 1929, we 
accept the appeal and rejeot that relief, 
As to the mesne profits the plaintiff is 
-only entitled to them from the date of 
‘the suit till the recovery of possession 
by him, the reason being that the docu- 
ment of the 25th of November. 1824, 
was only voidable at the option of the 
plaintiff and the plaintiff did not exercise 
that option earlier than the date of this 
slit. The amount of the mesne profits 
will be determined hereafter. 

As to costs we are of opinion that the 
plaintiff is not entitled to his costs in 
full because he obviously asked for more 
reliefs than he was entitled to and it 
wis only before us that the claim to relief 
in respect of a declaration that the defend- 
sat No. 1 is not entitled to any benefit 
under the earlier document of the 20th of 
-January, 1922, that isto say, he has lost 
his remainderman's estate also was admit- 
ted by the plaintiff respondent's learned 
Counsel as a relief to which the plaintiff is 
not entitled if the relief as to the cancella- 
tion of the 25th of November, 1924, is Brant- 
ed in his favour. We,therefore, direct that 
the plaintiff will be entitled to half his costs 
. from the defendant No.1 Satgur Prasad in 
both the Courts and that the said defendant 
and the other two defendants will bear 
their own costa throughout. 

A, N. A. Appeal allowed in part. 





CALCUTTA HIGH COURT, 
O1vin Ravision No. 1296 or 1997. 
December 13, 1927, 
Present:—Sir George Olaus Rankin, 
Kr., Ohief Justice, Justice Sir Oharu 
Ohunder Ghose, Kr., and Mr. 
Justice Buckland. 
Messrs, GANGASAGAR ANANDA 
MOHAN SAHA-—PurrrIONERS 
versus 
: Tas COMMISSIONER or INOOMRE-TAX 
BENGAL*Oppostta Panty ` ` 
Income Tax Act (XI of 1922), s. 66—Reference— 
Duty of Commissioner to give ndings on facts . 
making a reference under s. 66 of t&e Incoma 
Tar Act the Commissioner is bound to fin@ all the 


‘relevant facts upon which the question of law 
be decided, T m 
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Civil revision against an order of tha 
Commissioner of Income-tax, Bengal, dated 
4th May, 1937, under ss. 33 and 66 (2) of the 
Inceme Tax Act XI of 1922. 


Mr, Dwarka Nath Chakravarty (with him - 
Mr. Gopal Chandra Das and Babu Sat- 
yendra Kishore Ghose), for the Petitioners. 


Babu Surendranath Guha, Senior 
Government Pleader, for the Opposite 


Party. 
JUDGMENT, 

Rankin, C, J.—In this case certain as- 
sessees applied to the Court under sub-a. (3 
of s. 66 of the Indian Income Tax Act of 192 
for an order directing the Commissioner of 
Income-Tax to state a case for the opinion of 
the Court. The application made to the 
Oommissioner of Income-tax appears to have 
raised in a somewhat complicated and 
contentious form various questions which 
apparently include allegations of fact which 
the Commissioner of Income-tax disputes 
and which overlap to some extent; but the 
real question for determination is whether 
the assessees are entitled to be treated for 
income-tax purposes asa Hindu undivided 
family. The Oommissioner of Income-tax 
is of opinion that they are not so entitled 
and that they must be treated asan un- 
registered firm, We direct that the present 
Rule be made absolute on that question, 
namely, whether or not the assessees are 
entitled to be ftreated for income-tax 
purposes as a Hindu undivided family, 
That is the sole question which we require 
the Commissioner of Income-taxto state for 
our opinion, 


I desire to point out that in these cases 
it is the duty of the Commissioner of 
Income-tax to find all the relevant facts. 
When a case stated comes before this Court, 
the Court expects to find all such facta 
stated in the letterof reference as would 
enable the Court to decide the question 
referred to it. It ise quite true that the 
Commissioner of Income-tax is required 
also to give his opinion. He is not merely 
required to state the questions of law and 
give his opinion; he is required above all 
things to state the facts upon which the 
questions of law must be decided. I trust, 
therefore, that when this matter comes 
before the Court again there will be such 
findings of fact as will enable the Court to 
apply the law. 

The Rule is made absolute in the sense 
which I have stated. 
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Liberty to amend the petition to put in 
order. a 

Ghose, J.—1 agree. 

Buckland, J.—1 agree. 


A. N. A. Rule made absolute. 





OUDH CHIEF COURT. 

FinsT Civin APPBAL No. 113 oF 1926. 
May 10, 1928, 

Present:—Mr. Justice Hasan and Mr. 
Justice Raza, 

Musammat HUBRAJI AND ANGTHER— 
PLAINTIFFS—ÀPPELLANTS 
versus 
OHANDRA BALI AND oTRBERS—DRFENDANTS 

— RESPONDENTS. 

Pardanashin lady—A ppearance ın Court, effect of 
—Deeds—Execution of deed by illiterate person— 
Proof of knowledge of contents—Compromise decree— 
Decree set aside by sutt—Revival of prior suit—Power- 
of-attorney—Power io file compromise, whether 
includes power to make compromise, 

The mere fact that a woman of a respectable 
Brahmin community who usual observed parda 
attended the Court in person on & particular occasion 
does not establish that she was not a pardanashin 
lady. [p. 831, col. 1.] 

In the case of an illiterate person knowledge of 
the contents of a document executed by him can- 
not be inferred from the fact that he marked the 
document. [p. 831, col. 2.] i 

Foster v. Mackinnon (1), relied on. 

Where a compromise decree is set aside by a 
fresh suit, the parties are remitted to their original 
rights and the Court which passed the compromise 
decree should proceed with the trial from the stage 
at which the compromise in question was filed. [p. 
832, col. 1.] 

Khojooroonissa v. Rowshan Jehan (2), referred to. 

Power tofilea compromise does not necessarily 
mean power to make or enter into 8 com] romise 
Wu. the knowledge and consent of the principal. 
ibid, 

Appeal against a decree of the Subor- 
dinate Judge, Sultanpur, dated the 22nd 


May, 1926. 

Messrs. Ghulam Hasan, Ali Rata and 
Said ud-din Ahmad, for the Appellants. 

Mr. M. H. Qidwai, for the Respondents. 

JUDGMENT.—This appeal arises out 
of a suit brought by the plaintiff for setting 
aside a compromise forming the basis ofa 
decree which was passed by the Subordi- 
nate Judge of Sultanpur on the 5th January, 
4925, in a suit between the defendants Nos. 
) to 3 as plaintiffs and the plaintiff as one 
of the principal defendants. O 

The facta of the cage, #0 far as it ia neces 
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sary to state them for the purpose of dis- 
posing of this appeal, are as follows :— 

The plaintiff, Musammat Hubraji, is the 
widow of Rampal Misra of Tarapur, District 
Parlabgarh. Her father Kalidin died long 
ago. Her mother Musammat Butao died in 
1921. Musammat Butao possessed zemin- 
dari property of considerable value in the 
Sultanpur District. She wasa resident of 
Khalispur, District Sultanpur. 

According to the plaintiff, Musammat 
Butao, possessed the said property as her 
stridhan. Obandra Bali, defendant No. 1, 
is the nephew of the plaintiff's father, Kali- 
din. Sripat and Sita Ram (defendants Nos. 
2 and 3) are the nephews of Ohandra Bali, 
Chandra Bali (defendant No, 1) is the 
principal contesting defendant in this case, 
Musammat Hubraji (plaintiff) applied for, 
mutation on the death of her mother 
Musammat Butao. Her application was op-' 
posed by the defendants Nos. 1t0 3. How- 
ever, she succeeded in getting mutation 
effected in her favour in 1922. The muta- 
tion case was finally decided by the Oom- 
missioner of Fyzabad in December, 1423, . 
Musammat Hubraji (plaintiff) had then to 
take proceedings against defendant No. 1 
under s. 107 of the Code of Oriminal Proe 
cedure and he was bound over to keep the 
peace in 1923. Proceedings were then 
taken under s. 145 of the Oode of Oriminal 
Procedure and it was then settled that the 
defendants Nos. 1 to 8 should get their 
rights determined by the Civil Court. 

The defendants Nos. 1 to 3 then brought 
the suit, (i. e. Suit No. 18 of 1924) in which 
the compromise in question was filed in the 
Court of the Subordinate Judge, Sultanpur, 
That suit was fixed for hearing for the 21st 
January, 1925; but the compromise in ques- 
tion was filed on the 5th January and a dec- 
ree was passed in terms of the compromise 
on that very date. The compromise was 
filed on behalf of Musammat Hubraji (plaint- 
iff by her agents, Jagat Narain and Data 
Din (defendants Nos. 4 and 5). The result 
of the compromise was that Musammat 
Hubraji lost the bulk of the property and 
she was given a life estate only in certain 
property. Musammat Habraji brought the. 
present suit in April, 1929, for setting aside 
the compromise.” One Thakury Gare 
Singh sso joined her in bringing the suit 
asa frapsferee from her, but the alleged 
tfansfer is not proved and may be left out 
of consideration, The suit was brought 
against Ohendra Bali and his nephong 
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Sripatand Sita Ram, and the two agents 
named above were also impleaded as de- 
fendants. It was alleged that the plaintiff's 
agents named above having colluded with 
the defendants Nos. 1 to 3 had entered into 
the compromise fraudulently and dis- 
honestly, and that the plaintiff had no know- 
- lege of the compromise in question. It was 
further allegad that the power-of-attorney 
executed by the plaintiff in favour of the 
agents (defendants Nos. 4 and 5) did not 
authorise them to compromise the suit on 
her behalf without her permission and con- 
sent and that she being an illiterate parda- 
nashin woman had not understood the mean- 
ing and effect of that clause in the power- 
of-attorney which might purport to have 
authorised her agents to enter into com- 
promises for her. | 

The defendants Nos. 4 and 5 failed to ap- 
pear and hence the case proceeded ex parte 
against them. 


The suit was contested by the defendants 
Nos. l to 3. They denied that the plaintiff 
was a pardanashin woman. They denied 
also thatthere was any fraud or collusion 
as alleged in the plaint. Their defence, so 
far as itis material for the purposes of this 
appeal, was that the plaintiff had full know- 
ledge of the compromise dated the 5th 
January, 1925, and had given her consent 
toit. They alleged further that the plaint- 
iff had given her agents full power of com- 
promise suits on her behalf and that she had 
fully understood the meaning and effect of 
that clause in the power-of-attorney by 
which she had authorised them to enter inte 
compromises for her. 

The learned Subordinate Judge found 
that the plaintiff was not a pardanashin 
lady, that she had duly authorised her 
agents to compromise suits on her behalf 
and the power-of-attorney which was intel- 
ligently executed by her was binding on 
her and that there was no fraud or collu- 
sion as alleged in the plaint, He acoord- 
ingly dismissed the suit. 


Musammat Hubrajiand Ganpat Singh have 
filed this appeal. Musammat Hubrajiis the 
principal appellant in thiseappeal. | 

When this appedl came on for hearing 
before us the firat time we found that the 
learned Subordinate Judge had omitted to 
frame a materialissue. We, therefore, refer- 
red the following issue for trial to the 

ourt below :— . 

M: Did the Plaintiff herself give her con- 
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sent to the compromise, dated the 5th 


January, 1925” ? 

The learned Subordinate Judge has 
submitted hisfinding on the issue. He 
has found that the plaintiff had given her 
consent to the compromise in question. 


The plaintiff has filed objections to the 
finding. The objections have, of course, 
been filed late, but we are bound to 
examine the correctness of the finding of 
the Oourt below and we should not accept 
the finding blindly without examining the 
evidence on which it is based. 


The first point for determination is, 
whether the plaintiff is a pardanashin lady. 
The evidence given by the plaintiff's agent 
Arjun shows that she is a pardanashin lady. 
The defendants’ own witness, Brijmohan 
Lal, admits in his cross-examination that 
the plaintiff usually observes parda. She 
does not, of course, observe parda from her 
close relations or old servants who might 
have access to the cenana house, The de- 
fendants have produced Exs. A-2 and A-3 
to show that the plaintiff had appeared with- 
out parda when the mutation case was go- 
ing on in the Revenue Oourts. Hxhibit A+ 
2 is the certified copy of the statement made 
by the plaintiff before the Tahsildar. Tnere 


- is nothing in this document to show that 


Musammat Hubraji had appeared without 
parda beforetheTahsildar, ExhibitA-3 1s the 
certified copy of thestatement made by her 
before the Sub- Divisional Officer, Kadipur. 
This document instead of helping the de- 
fendants helps the plaintiff in this case. Itcon- 
tains a clear statement to the effect that she 
is a pardanashin lady. The statement rung 
thus :—"I am a pardanashinlady and I know 
nothing." It is also noticeable that she was 
identified by two persons before the Sub- 
Divisional Officerat the time her statement 
was recorded on the 26th July, 1922. "lis. 
shows that she was in parda (a covered dolt 
or palanquin). The defendants’ witnesses, 
Kalka Singh and Ram Adin, state that the 
plaintiff is not a pardanashin lady and that 
she had appeared openly and without parda 
when she was examined by the Tansildar 
and the Sub-Divisional Officer in the” 
mutation case. These witnesses have sure- 
ly told a deliberate lie in stating that she 
had appeared openly and without parda be- 
fore the Sub-Divisional Officer. Exnibit A-3 
shows clearly that she was ın parda at the 
time ker statement was recorded by the 
Bub Divisional Officer, Kalka Singh and 
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Ram Adhin arenotindependent and dis- 
interested witnesses. Kalka Singh admitted 
in his crogs-examination that he was stand- 
jng by the side of the defendants’ Pleader 
when called to the witness-box. Ram Adhin 
admitted in his cross-examination thathe 
was dismissed by the plaintiff's mother 
and she had attached his property in 
execution of a decree, He admitted also 
that he was conducting cases against the 
plaintiff after his dismissal. He is thus 
on inimical terms with the plaintiff. We 
have no hesitation in rejecting the evidence 
given by these witnesses. Weare inclin- 
ed to believe the evidence given by the 
plaintiff's witness Arjun on this point. 
His evidence is quite consistent with the 
defendants’ Ex. A-3. The only evidence 
which remainsto be considered in this 
connection is the Sub-Registrar’s note on 
the back of the power-of-attorney (Ex. W-1) 
The words "ghair pardanashin" were, of 
course, used by the Sub-Registrar in his 
endorsement. Arjun's evidence shows that 
the plaintiff bad gone to Sub-Registrar's 
Office at Partabgarh in an ekka. It may 
be that she was not in any covered doli 
at the time she appeared before the Sub- 
Registrar and hence he noted in his en- 
dorsement that she was “ghair pardanashin" 
but the mere fact that she attended the 
Sub-Registrar's Office in person on that 
particular occasion does not establish that 
she was not a pardanashin lady. Itis a 
matter of common knowledge that some- 
time a pardanashin lady appears with a 
veil over her face or with a sheet wrapped 
round her person. The plaintiff belongs to 
the respectable Brahman communify. It 
is not strange if she observes parda and 
claims to be a pardanashin lady. Wemay 
observe in passing thatthe plaintiff had 
appeared before the Subordinate Judge in 
a doli when she was examined on the 17th 
September, 1927. In eur opinion it is prov- 
ed in this case that the plaintiff is a 
pardanashin lady. 

The next point is whether the plaintiff 
had given her consent to the compromise 
dated the Sth January, 1925. No docu- 
mentary evidence is forthcoming on this 
point. The defendants rely on the evi- 
dence of three witnesses, namely, (1) Brij- 
mohan Lol, (2 Mahadeo and (3) Nidhi, 
We have carefully considered the evidence 
given by these witnesses, A 

* * * + $ 
We are clearly of opinion that the dos 
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fendants' allegation that the plaintiff bad 
knowledge of the compromise in question 
and gave her consent to it is untrue. 
The fact is that the plaintiff never com- 
promised the suit and the compromise in 
question was entered into by her agenta 
on her behalf without her knowledge or 
consent. 

The next point is whether the plaintiff 
had authorised her agents to compromise 
suits on her behalf and whether the power- 
of-attorney (Ex. W.1)is binding on her, 
We have already held that the plaintiff is 
& pardanashin lady. Thereis no reliable 
evidence on record to show that she had 
executed the power-of-attorney (Ex, W-1) 
containing the clause in question about 
sulehnama with full knowledge of its 
bearing upon her interests. The evidence 
given by the plaintiff's witness Arjun 
shows that the plaintiff was told at the 
time the power of-attorney was read out 
by the scribe that the power to compromise 
given by the deed, was with respect to 
disputes between tenants and not with 
respect to suits. Even granting that the 
evidence given by Arjun on this point is 
not reliable and that the plaintiff is not 
a pardanashin lady, the fact remains that 
she is an illiterate woman. This.fact was 
not specifically denied in the lowerCourtand 
is not disputed before us, Thevery power- 
of-attorney on which the defendants rely 
shows that she is an illiterate woman. The 
document does not bear her signature. It 
bears her thumb-impression or mark only. 
In the case ofan illiterate person it has 
always been held that something more is 
required than proof that the executent 
madea mark on the document and that 
knowledge of the contents of the document 
cannot beinferred from the fact that he 
marked the document. As pointed out in 
the case of Foster v. Mackinnon (1) "it 
seems plain, on principle and on authority, 
that, if a blind man, or a man who cannot 
read, or who for some reason (not imply- 
ing negligence) forbears eto read, has a 
written contract falsely read over to him, 
the reader misreading to such a degree 
that the written .cdntract.is of a nature 
altogether different from the contract pre- 
tended to be read from the paper which 
the blind ar illiterate man afterwards signs; 
then, ateleast if there be no negligence, 
the signature so obtainedis of no force, 


(1) 1869) 4 O, P, 704; 38 L, J. O. P, 310; 80 L T. 867 
ATW, R 1100, 
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And it is invalid not merely on the ground 
of fraud, where fraud exists, but on the 
ground that the mind of the signer did not 
accompany the signature; in other words, 
that he never intended to sign,and, there- 
fore, in contemplation of law never did sign, 
the contract to which his name is append- 
ed.” It is true that the power-of attorney 
(Ex. W-1) authorised the agents to file 
compromise on behalf of the plaintiff, but 
filing a compromise does not necessarily 
mean making a compromise on her behalf 
without her knowledge and consent. The 
expression in question in the power-of- 
attorney is surely ambiguous. We are not 
satisfied that at the time the plaintiff 
affixed her thumb-impression or mark to the 
document she knew and understood that 
she was authorising her agents to make 
and file compromises on her behalf with- 
out her permission or consent. We hold, 
therefore, thatit is not satisfactorily proved 
that the plaintiff had authorised her agents 
(defendants Nos. 4 and 5) to make com- 

romises on her behalf without her know- 
edge and consent and that the power-of- 
attorney (Ex. W-1) is not binding on her in 
that respect. 

No other point was urged in thia appeal. 

The result is that the appeal must be 
allowed. We allow the appeal and revers- 
ing the decree of the Court below set 
Bside the compromise in question dated 
the 5th January, 1925, and the decree based 
on that compromise. The effect of setting 
Bside the compromise is to remit both par- 
ties to their origina] rights [see Khajoor- 
oonissa v. Rowshan Jehan (2)] Suit No. 18 of 
1924 is thue revived. The lower Court is 
directed to proceed with the trial of the 
suit from the stage at which the compromise 
in question was filed, The suit will thus 
be tried and determined as if no compro- 
mise had been filed. The plaintiff, Musam- 
mat Hubraji, will get her costs from the 
defendants Nos.lto 3 in this Court and 
also in the Oourt below. 

, A. N.A. : Appeal allowed. 


. (2) 2 O. 184; 3 T, A, 201; 26° W, R. 36;1 Ind. Dec. 
(5. B.) 412 (P. O.). 
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RANGOON HIGH COURT. 
Sxoonp Orvin APPBAL No. 263 or 1927. 
March 27, 1928, 

Present :—Justice Sir Benjamin Herbert 
Heald, Kr., and Mr. Justice Maung Ba. 
MA MI—APPsLLANT 
versus 
MAUNG AUNG DUN AND OTHBRS— 


RuSPONDENTS. 

Evidence Act (I of 1872), s. 09—Sale—Oral agree- 
ment for conveyance, admissibility of. . 

As between the actual parties to an outright con- 
veyance a contemporaneous oral agreement to allow 
re-purchase cannot be proved, but if the party 
who alleges the contemporaneous oral agreement was 
not actually a party to the conveyance (although 
the conveyance was given on his behalf) he can 
prove that there was such an agreement. |p. 833, col. 
2 


J] : 
Maung Shwe Phoo v. Maung Tun Shin (1) 
and Maung Kyinv. Ma Shwe La (2), referred to. 


Second appeal from the judgment of the 
District Court, Myaungmya, in Oivil Appeal 
No. 176 of 1926. y. 

Mr. Maung Pu, for the Appellant. 

Mr, 8. Ganguli, for the Respondents, 


JUDGMENT. 

Heald, J.—The Ist and 2nd respond- 
ente sued appellant and her deceased hus- 
band whom she now represents for specific 
performance of an agreement to sell a 
certain plot of land to them. Their case 
was that they raised Rs. 1,00J on the land 
from one Shwe Kin by & conveyance of 
the land to him with an agreement on 
his part to re-sell to them, that when they 
needed more money they agreed with 
Shwe Kin that they should similarly raise 
Rs. 3,500 from appellant and her husband: 
and should pay Shwe Kin his Rs, 1,000, 
and that in purauance of that agreement 
Shwe Kin.executed a conveyance of the 
land to appellant and her husband, who 
agreed to sellit back to them on certain 


terms. 

Appellant and her husband denied that 

there was any such arrangement and said 
that the transaction was an outright 
sale. 
. Both the lower Oourts have found that, 
as a matter of fact, appellant and her 
husband did agree to allow respondenta 
to buy back the land, and have passed 
a decree directing appellants to re convey 
the land to respondents for Rs. 4,450, 

Appellant appeals mainly on the ground 
that evidence to prove the alleged oral 
agreement to allow re-purchase was in- 
admissible by reason of the provisions of 
B. 02 of the I3vidence Act, 
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The case of Maung Shwe Phoo v. Maung 
‘Tun Shin (1) seems at first sight to sup- 
port this contention. But in that case 
the parties to the conveyance and to the 
alleged oral agreement were the same 
while in this case the actual parties to 
the conveyance were Shwe Kin and ap- 
pellants, and the parties to the alleged 
agreement were appellants and respond- 
ents, It might be argued that in reality 
‘the parties to the conveyance were ap- 
pellants and respondents since Shwe Kin 
merely represented respondents, so that 
in effect the parties to the conveyance 
and the alleged agreement were the same, 
but in a somewhat similar case, namely, 
the case of Maung Kyin v. Ma Shwe La 
(2), their Lordships of the Privy Oouncil 
held that s. 92 of the Evidence Act did 
notapply. In that case one Maung Myaing, 
the owner of certain lands, took money 
from one Maung Kyin and gave Maung 
Kyin what purported to be an outright 
conveyance of the lands. Later he took 
money from one Shwe Pe and paid back 
the money which he had taken from 
Maung Kyin, and Maung Kyin gave to 
‘Shwe Pe what purported to be an 
outright conveyance of the. lands. Maung 
Myaing who had remained in possession 
of the lands and regarded the transaction 
with Shwe Pe as a mortgage of the 
lands by him to Shwe Pe sold his “equity 
of redemption” to Maung Kyin, and put 
Maung Kyin into possession of the lands. 
So far as the equity of redemption and 
the possession of the lands were concern- 
ed, Maung Kyin thus stepped into the 
shoes of Maung Myaing. Shwe Pe having 
died, his widow and children elaimed 

ossession of the lands as against Maung 
kyin. Part of Maung Kyin's defence 
was that the transaction with Shwe Pe 
was in fact a mortgage and not a sale. 
Their Lordships of the Privy Oouncil 
said that. in their opinion “s. 92 (of the 
Evidence Aot) does not apply, because 
the evidence, the admissibility of which 
is in question, is evidence going to show 
what were the rights of a third person, 
pamely Myaing, in the property, and there 


WD 105 Ind. Cas, 293; 5 R. 644; 6 Bur. L. J. 195; A. 
L R. 1928 Rang. 158. 

(2)42 Ind. Oas. 642; 9 L. B. R. 114; 15 A.L. J. 825; 
33 M. L. J. 648; 3 P. L. W. 185; 6 L. W. 777; 22 C. 
W. N. 957; 23 M. L T. 38; 27 O. L, J, 175; 20 Bom, L, 
R. 278; ee M. W. N, 300; 45 O. 820; 11 Bar. L, T. 
SI; 41L A. 236 (P, 0). : 
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are concurrent findings to the effect that 
the property was in that owner and not 
in the Kyins, who to the knowledge of 
‘Shwe Pe never purported to dispose of 
it as theirs.” 

It would appear that their Lordships 
held that Maung Kyin, who was in fact 
a party to the outright conveyance although 
he was not being sued as such party was 
entitled to prove that the transaction was 
in fact a mortgage and not asale, because 
the evidence which would show that the 
transaction was a mortgage was evidence 
going to show what were the rights of 
a person who was not actually a party to 
the deed, namely, Maung Myaing. On the 
basis of that decision it would appear that 
because respondents were not actually par- 
ties to the conveyance in this case, they 
are entitled to show that there was an oral 
agreement to allow repurchase attached 
to the conveyance, the position being that 
if, as I think, their Lordships regarded 
Maung Kyin as merely representing Maung 
Myaing and, therefore, as not basing a 
party to the conveyance then respondents 
are in the same position as Maung Kyin, 
not being actual parties to the conveyance 
which was executed by Shwe Kin for 
them just asthe conveyance in the other 
case was executed by Maung Kyin for 
Maung Myaing, while if their Lordships 
regarded Maung Kyin as a party to the 
‘conveyance and nevertheless allowed him 
to prove that the transaction was a mort- 


‘gage and not asale, then respondents ara 


in a better position than Maung Kyin 
was, since they are not actually parties 
to the conveyance, . : 

' The law as at present laid down would 
seem to be that as between the actual 
parties to an outright conveyance a con- 
temporaneous oral agreement to allow 
re-purchase cannot be proved, but that if 
the ‘party who alleges the contempo- 
raneous oral agreement was not -ac- 
tually a party to the conveyance (although 
the conveyance was given on his bshalt) 
he can prove that there was such an agree- 
ment, This does not seem to be a very 
satisfactory result,and it seems possible that 
the decision in the cage of Maung Shwe Phoo 
v. Maung Tun3Shtm (1) should be re-con- 
sidered. 

.However that mby be, it is quite clear 
that in his case s. 92 of the Evidence 
Act does not in terms apply because the 
respondenta were not. actual parties tg 
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.the corveyarice, and I would hold that 


respondents -were entitled to prove the 
agreement to allow re purchase, 


I would, therefore, dismiss the appeal 
with costs. 


Maung Ba, J.—I concur. 
Appeal dismissed. 
ec A. N. A, . 


OUDH CHIEF COURT. 
Szdonp Orvit APPRAL No. 34 oF 1998. 
August 3, 1928, 

Present: —Mr. Justice Srivastava. 
JIT BAHADUR SINGH —PLAINTIFF— 
APPELLANT 


versus 
CHANDRA PAL SINGH anp cTHEgS— 
DEFENDANTS AND PLAINTIFFE— 
RESPONDENIS. 

Lambardar, powers of—Lease for management of 
fair and collection of dues, validity of. 
, Alambardar is not an agent but is really & 
representative of the co-sharers and in the position 
of a manager in respect of the joint estate. He is 
entitled to do all acts which are necessary for the 


proper management of the estate or conducire to 
the benefit of the co-shazers. [p. 835,col. 1 


Bishambhar Nath v. Bhola (1) and Gulvari Lal v. 
Jai Ram (2), referred to. . 


Where a lambardar granted a lease authorising the 
lessee to maké necessary management in connection 
with a fair held every yearin a village and to 


collect market dues from the shop-k h 
‘attended the fair: a kan 


“Held, that the lambardar was competent todoso. 
[p.838, col. 1.] Pete o do 80. 


Second appeal against the decree of the 
Sub-Jud e, Unao, dated the Ist December, 
1927, modifying that of the Munsif, Bafipur, 
dated the Zlst February, 1927. 

Mr. Radha Krishna, for Mr. A. P. Sen and 
Mr. Naimullah, for the Appellant. 

Messrs, R. B. Lal, Mahesh Prasad Nigam 
and Kedar Nath Tandon, for the Respond- 


ents. 

- JUDGMEN'T.—The — plaintiff-appel- 
lant, Jit Bahadur Singh, instituted 3 bait 
for a declaration that the lease, dated the 
26th February, 1926, executed by the de- 
fendants Nos.1 and 3 in favour of the 
defendant No.2 was net binding on him 
and for an: injunetiop restraining the 
lessee’ from making “collections in pur- 
suance of the lease. It may be stated at 
‘the outset that the lease authorizes the lessee 
to make necessary management in con- 
nection with a fair held every year in the 
village and to collect market dues from 
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the shop-keepers who attend the fair, The 
lease related to the fair which was to be 
held in April, 1926,and was made in con- 
sideration of Rs. 250 to be paid by the 
lessee. The plaintifi's case was that the 
lambardars were not’ competent to grant ' 
such a lease and that inanycase ihe 
lease was collusive and fraudulent and had 
been executed for a grossly inadequate 
consideration. . 
The trial Court held against the plaint- 
iffsboth as regardsthe competency of the 
lambardarsto execute the lease and es 
regards the plea about its being collusive 
and fraudulent and in result gave the 
plaintiffs only a decree for a sum of 
Rs. 156-13 his proportionate sharein the 
amountofthe income derived from the 
fair. Onoappeal the learned Subordinate 
Judge has upheld the findings of the 
Munsif on the two pleas stated above but 
has reduced the amount payable to 
the plaintiff to Re.. 60, his pro- 
portionate share of the lease money. It 
may be stated that after the institution of 
the suit a number ofother co sharers in 
the village who had been impleaded &8 
defendants were jcined as plaintifis. The 
present appeal has been filed by Jit 
Bahadur Singh plaintif No. 1 alone and 
the only contention urged on his behalt'is 
thatthe lease in question isnot binding 
on the plaintiff, The first ground urged 
in support of this contention is that-the 
lambardars were not competent to execute 
the lease because it was in excess of their 
powers as defined is s. 126 of the Oudh 
Rent Act. The contention is without force. 


‘Section 126 refers only to certain acts of 


management, namely, recovery of arrears 


‘of rent, enhancement of rent, ejectment-of 


tenants or distress. It lays down a rule 
for the exercise of the specific powers. It 
cannot be of any help in determining 
therights of lambardars or co-sharers in 
other matters not referred to in the 
gection. . 

Nextreference is made to s. 190 of the 
Indian Oontract Aot. It prevents an agent 
who has expressly or impliedky undertaken 
to perform any act personally from delegat- 
ing his functions to a sub-agent unless 
by the ordinary custom of the trade or the 
nature of the agency a sub-agent must be 
employed. This section also has no ap- 
plication to the present case. The position 
ofa lambardar is, in my opinion, very 
different from that of an agent, In the 


111 L O. 1928 
case of Bishambhar Nath v. Bhola (1) it 
was heldby aBench of that Oourt that a 
lambardar could not be considered to be 
the agent ofthe co-sharers generally. The 
. term ‘lambardar’ has , been defined in 6, 4, 
cl. (3) ofthe U. P, Land Revenue Act to 
meanacosharer of a mahal appointed 
under the Act to represent allorany of 
the co sharers in that mahal. Their Lord- 
' ships ofthe Allahabad High Court in the 
Fall Bench case of Gulzari Lal v. Jat 
Ram (2) quoted with approval an extract 
from a judgment \pf the Board of Re- 
venue in which the position of the lam- 
bardar has been stated in the following 
terms: ] 

"Speaking generally, the lambardar is 
the manager of the common lands entitled 
to collect the rents, settle tenants, eject 
tenants, procure enhancement of rents, and 
do all necessary acts relating to themanage- 
ment of the estate for the common 
benefit.” Thus, in my opinion, a lambardar 
is really a represantative of the co-sharers 
and in the position of a manager in respect 
of the joint estate, He is entitled to do 


all acts which are necessary for the proper. 


management of the estate or conducive to 
the benefit of the co-sharers. He cannot be 
considered to bean agent and, therefore, 
B. 190 of the Indian Contract Act cannot 
help the appellant. i 


The third point urged on behalf ofthe 
appellant is based on the terms of the 
wajib-ul-are (Ex. 1). Paragraph 3 of this 
wajib-ul-arz provides that the lambardars 
are'to collect theincome from the fair and 
distribute it proportionately amongst the 
co-sharers. Itis admitted that there is no 
express prohibition against the lambardar 
giving a lease for the collection of income 
from thefair.It is contendedthatthe terms of 
the wajib-ul-arz indicate that the powers 
relating to collection from thefair were to 
be exercised by the lambardar personally 
and were not tobe délagated byhim toa 
lessee. 

Ido not agree with this contention of 
the learned. Counsel for .the plaintiff- 
appellant, In an earlier portion of the same 
paragraph it is provided that the lambar- 
dar is to make collections from the tenants 
and to distribute the profits amongst the 
co Bharers. The provision is similar to 
theone relating to collections from the fair, 


. (1) 18 Ind. Cas, 920; 34 A. 08; 8 A. L. J. 1845... 
2) 94 Ind, Os, 178; 86 A, 441; 12 A, L. J. 606, 
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Iam not prepared to hold that the fact 
that the wajib ul-arz authorizes the lambar- 
dar to make collections can be construed: 
as preventing him from making a lease by 
implication. The matter has tobe deter-: 
mined by reference to the circumstances 
of each case. If we find that in the ciroum- . 
stances of a particular case it was for the 
benefit of the co-sharers or necessary: for. 
the proper management of the estate that 
& lease should be granted, I do not think 
thatthereis anything in the wajib-ul-arz 
which prevents the lambardar írom exer- 
cising his general powers in the matter. 
It was conceded by the plaintiff-appellant 
inthe lower Appellate Oourt that the 
lambardar was competent to grant the 
lease. The learned Subordinate Judge, 
therefore, did not express any opinion 
directly on this question but the matter 
has been discussed by the trial Oourt and 
the finding on issue No.3 which related to 
this matter arrived at by the trial Oout 
wasagainst the plaintiff. However, the 
learned Subordinate Judge in discussing 
the adequacy ofthe consideration for the. 
lease has made observations which show 
the circumstances under which the lease 
in question was executed. It appears that- 
the plaintiff got only Rs. 10 as the income 
for his share for four years, 1324 to 1327 
Faslis. He got nothingfor the following three 
years, 1328 to 1330 Fasits. In 1330 Fasli a. 
Similar lease was given to the plaintiff's 
own agent, Kedar Nath and the entire: 
amount available for distribution amongst 
the co-sharers this year was Rs. 300. In 1331 
Faslis the theka was again given to the- 
same man and although it purported to be 
for a much larger amount yet, asa matter 
of fact,only Rs. 123 were recovered as net 
profits. The learned Subordinate Judge’ 
hasalso pointed out that asum of Re. 200: 


-every year is to be deposited in the Tahsil 


for necessary sanitary arrangements,- etc, 
The mela is said to last for about a. 
month and the person looking after its 
management has to level the ground, con- 
struct and repair shops and chabutras and : 
to attend to numerous matters of detail. 
Under the circumstances and particularly 
in view of the histery of collections mada 
from the melain‘previous’ years and alzo 
in view of thefact that the plaintiff-appel- 
laüt himgelf acquiesced in the thekas 
granted in 1330 and 1331 F'aslis to his own 
agent, Kedar Nath, I agree with the trial 
Oourt in holding that the lease in question . 
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was justified in the circumstances 


on the case and on the whole for 
the benefit of the oo-sharers. The 


lambardars were in my opinion competent 
to grant the lease anditis binding on the 
plaintiff. 


The appeal fails and is dismissed with. 


costs. $ 
a. H. Appeal dismissed. 


RANGOON HIGH COURT. 
OiviL MisORLLANEOUS APPEAL No, 167 
oF 1927. 
March 19, 1928. 
. Present :—Bir Guy Rutledge, Kr., 
. Ohief Justice, and Mr. Justice Brown. 
ARJUNA IYER— AP: ELLANT 
versus 
. OFFIOIAL ASSIGNEE, RANGOON 
AND ANOTHER — OFFICI4L ASSIGNEE. 

Presidency Towns Insolvency Act (III of 1909), s. 7 
—Letters Patent (Rangoon), cl. 1$—'Judgment'— 
Order refusing to adjudicate upon claim summarily, 
whether appealable. 

An order passed on the Insolvency Side of the 
High Court refusing to exercise the summary 
jurisdiction conferred on it by s. 7 of the Presi- 
déncy Towns Insolvency Act, and directing a 
claimant, if so advised, to enforce his claim by a 
regular suit is nota judgment within the meanin 
of cl. 13 of the Letters Patent of the Rangoon Hig 
pene and is not consequently appealable. [p. 837, 
co. A 
Miscellaneous appeal against an order 
of the Original Side in Insolvency 
Case No. 58 of 1927. 

Mr. Sastry, for the Appellant. 

Mr. Dantra, for the Official Assignee. 

JUDGMENT.—This is an appeal 
against an order passed on the Insolvency 
Side of this Oourt refusing to exercise 
the, jurisdiction conferred on the Court 
yy s.7 of the Presidency Towns Insolvency 

ct. 

The appellant claims that certain money 
in the hands of the Official Assignee on 
behalf of the insolvent was in reality held 
by the insolvent*n trust and is, therefore, 
not property which thé Official Assignee 
is entitled to hold. Thg Official Assignee 
was of opinion that the -adjudication on 
the claim would be likely to be a complicat- 
ed matter and refused toallow the claim, 
The claimant then applied to the Judge 
who was of opinion that before adjudicat- 
ing on the claim, it would be necessary to 
flecide gne various complicated questions 


ARJUNA 1YER t. OFFIOIAL ASSIGNBH, RANGOON. 


111 I. O. 1928 


and he, therefore, refused to exercise his 
discretion to adjudicate on the claim and 
directed the petitioner if he were so 
advised to enforce his claim by a regular 
suit. 

The first question which arises for con- 
sideration is whether an appeal against 


this order lies. Under s. 8 of the 
Presidency Towns Insolvency Act an 
appeal lies from an order made by 


&Judge in the exercise of the jurisdio- 
tion conferred by the Act in the same 
way and subject to the same provisions 
as an appeal from an order made by Judge 
in the exercise of the ordinary Original 
Civil Jurisdiction of the Court. An appeal 
lies from an order made by a Judge in 
the exercise of the Ordinary Original Civil 
Jurisdiction of the Oourt if it amounts 
to a judgment within the meaning ofcl. 13 
of the Letters Patent, and the question for 
decision is, therefore, whether the order 
does amount to a judgment within the 
meaning of that section, 

There have been a number of decisions by 
this Court as tothe meaning of the word 
‘judgment” for this purpose. In the case 
of Yeo Eng Byan v. Beng Seng & Co. (1), 
it was held that an order merely regulat- 
ing procedure and notone giving a final 
adjudication of the rights of the partiea 
was not a judgment within the provi- 
sions of cl. 13 of the Letters Patent. 

In the caseof Ma Than Myint v. Mg. Ba 
Thein (2) it was held that an order grant- 
ing leave to file a guit in forma pauperis 
was not appealable. In the course of the 
judgment in that case, the following pas- 
sage froma judgment of the High Court 
of Allahabad is quoted: ‘The order before 
us was not an adjudication in any stage 
of a suit. Ib was passed upon an applica- 


. tion which, if granted, would alter the order 


anting it,and only then have matured 
into a plaint ina suit. It was not, there- 
fore, an adjudication deciding a right claim- 
ed in a suit." : 

In the case of Jamal Brothers & Co. Ltd. 
v. Chip Moh & Co. (3) we depided that. an 
order under r. 58 (1) of O. XXI of the 
Civil Procedure Code was not appealable, 

There can be no doubt that the order 
appealed against in the present case does 


not finally decide any substantive right 
(1) 84 Ind: Oas. 291; 2 R. 469; A. I. R. 1925 Rang. 43, 
(2) 95 Ind. Oas. 523; 4 R. 20; 5 Bur. L, J. 6; A. I 

R. 1926 Hone. 110. - : 
(7104 I» Oas. 330; 5 R, 281; 6Bur. L, J, 162; A, 

I. R, 1027 Rang, 287, 
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as between the parties. It could only be 
contended that the order amounted to 
a judgment on the ground that though 
not absolutely deciding on any substan- 
tive right, it did finally decide on 
the rights of the parties in the insolvency 
proceedings before the Insolvency Judge. 
In the case of Tuljaram Row v. Alagappa 
Chettiar (4) the question of what constitut- 
ed a judgment was considered at some 
length and the learned Ohief Justice laid 
dowa the following principle at page 1* :— 
“The test seems tome to be not what is 
the form of the adjudication but what is 
its effect in the suitor proceeding in which 
it is made. Ifits effect, whatever its form 
may be,and whatever may be the nature 
of the application on which itis made, is 
to put an end to the suit or proceeding 80 
far as the Court before which the suit or 
proceeding is pending is concerned, or if 
its effect, if it is not complied with, is to 
put an end to the suit or proceeding, I think 
the adjudication is a judgment within the 
meaning of the clause.” 

This Qourt has on more than one occasion 
differed from the High Oourt of Madras 
as to the meaning of the word “judgment” 
and we expressly differed from a decision 
of that Court in Jamal Brother's case (3). 
We do not, however, think it necessary 
here to express an opinion as to how far 
we accept the test laid down by White, 
O. J., ia Tuljaram Row's case (4) beoause, 
even accepting that test, we are of opinion 
that no appeal lies in this case. Itis true 
that the effect of the order of the Judge 
on the Insolvency Side is to prevent the 
appellant from claiming an adjudication 
on his rights in a summary manner, but 
it is not and does not purport to ba a 
final order by the learned Judge on his 
claim sofar as the insolvency proceedings 
are concerned. The Judge has merely 
decided that if the appellant wishes his 
claim to be recognised, he must adopt the 
procedure of filinga regular suit. If he 
does that and is successfal, his claim will 
clearly then, be considered. There is, there: 
fore, no final adjudication on his claim 
‘even Bo far as the Insolvency Qourt is con- 
cerned, 

The case is very analogous to the case of 
Jamal Brothers & Co., Ltd. v. Chip Moh & 


(4) 8 Ind. Cas. 340; 35 M. 1; (1910) M. W. N. 697; 8 
M. L. T. 453; 21 M. L. J. 1. ° 
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Co. (3) which we have recently decided 
In each ease the order complained of is an 
order passed in summary proceeding, but 
is not final in any way as to the rights of 
the parties. And in this case we th 

that the facts are even stronger against 
the rights to appeal than in Jamal Brothers’ 


“case (3). In that case there had been an 


adjudication although it was not a final 
one. Here there has been no adjudication 
at all. The learned Judge merely said: 
“I will not adjudicate on your claim now, 
but I willconsider and admit it if you follow 
the procedure of filing a regular suit and are 
successful therein." 

We are of opinion that in accordance 
with the principles approved in a seriés 
ofrulings of this Oourt, the order com- 
plained of is not a judgment within the 
meaning of ol. 13 of the Letters Patent and 
that, therefore, no appeal lies. We, there- 
fore, reject the appeal, but as we have come 
to no decision on the merits and this point 
was not taken by the learned Advocate for 
the respondents, we pass no order as to 
costs. 


& N. A. Appeal dismissed, 


OUDH CHIEF COURT. 
ExacurroN oF DEORER No. 51 oF 1928, 
September 14, 1928. 
Present:—Mr. Justice Srivastava. 
Musammat MUSHRAFI BEGAM 
— JUDGMENT-DBBToR— APPALLANT 


versus 
MOHAMMAD MUSTAJABULLAH 


KHAN-Dzogzs-HoLpER—HRESPONDENT. 
Civil Procedure Code (Act V of 1908), s. 47— 
Objection to execution of decree —Hejection. of objection 


without any enquiry, legality of. . P 
A Court has no power to reject without any inquiry 


objection to exeoution of a decree, which fa 
icin the purview of s. 47, Civil Procedure Code, 


merely because it was unnecessarily delayed. l 
‘Appealagainstan order of the Sub Judge, 
Kheri, dated the 21st April, 1928. 
Mr. Ali Mohammad, for the Appellant. 
Mr. Khaliquzzaman, fgr the Respondent, 
ORDER.—This is au execution of 
decree appeal by the jadgment-debtor. 
Oertain*property was attached from the 
hands’ of the judgment-debtor on the 4th 
Ottober, 1927. On the 2let April, 1928, the , 
judgment-debtor filed an objection to the 
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` effect that the property in execution of the 
decree on the ground that the decree was 
-against her husband on whose death. she 
` was impleaded as his legal representative 
‘end the property in question did not form 
"part of the assets of the deceased judgment- 
.debtor. The application purports to have 
"been made under s. 47 and O. XXI, r. 58 
~ of the Code of Civil Procedure. The 
"learned Subordinate Judge rejected the 
- objections summarily without any inquiry 
" on the very date on which they were filed on 
the ground that they had been filed “ with 
~ the evidentintention te delay the sale”, 
There could be justification for the lower 
` Court to adopt this course if the objection 
. was one under O. XXI,r. 58 and if the 
Court considered that the objection had 
. been designedly or unnecessarily delayed. 
‘But it is clear that the objection in the 
present case was one covered by s. 47 of the 
Oode of Civil Procedure as the objector 
“wasa party to the execution proceedings as 
the legal representative of the deceased 
judgment-debtor. "This being the position, 
the lower Oourt was not justified in 
throwing out the objection without con- 
sidering it on the merits. The order ofthe 
lower Court is clearly wrong. I set it aside 
and remand the case under O, XLI, r. 23 
of the Code of Civil Procedure with direc- 
tions to re admit the case under its original 
number and to dispose of it according to 
law. The appellant will get her cca:s for 
the appesl from the respondent. The 
other costs will abide the event. 
G. H, Case remanded, 
Inr a 


LAHORE HIGH COURT. 
“MISORLLANEOUB BROOND Civin APPEL No, 
` 155 or 1928, 

May 20, 1928. 
p Present:—Mr. Justice Bhide. 
: BALDEV SINGH—Jovauent-Depror— 
i APPRLLANT 


S . tersus . 
i JAGAN NATH-— Dzouns- HOLDEB 

— RESPONDENT. 

Civil Procedure Code “Act V of *1908), s. 60 (g)— 
Jagir; whether political pension—Liabiity to attach- 
ment—Onus probandi. k = 

Thereis no initial presumption that 6 jagir is 
a political pension and the burden of proving that 
itis a political pension and as such exempt fro 
nens is on the person who alleges it [p. 839, coL 
1 : 
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The question whether a jagir is a political pension 
or not has to be decided on ogah aa the nature of 
lar jagir concerned. [ibid. 
koe pe a Mors ima (1 and Basant 
Singh v. Asa Ram (2), referred to. 
Miscellaneous second appeal from an 
order of the District Judge, Ludhiana, 


-dated the 19th October, 1927, reversing that 


of the Subordinate Judge, Fourth Olass, 
Samrala, District Ludhiana, dated the 
29th July, 1927. 

Mr. B. S. Puri, for the Appellant. 

Mr. J. L Kapur, for Mr. D. R. Sawhny, for 
the Respondent. 

JUDGMENT.—The sole point for de- 
cision in this appeal is whethera jagir 


-belonging to Sardar Baldev Singh, the 


jaudgment-debtor, is exempt from attach- 
ment and sale as a “ political pension 
under cl. (g) of s. 60 of the Civil Proce- 
dure Oode. The Executing Court framed 
issue to the following effect :— 

" Is the jagir in question liable to attach- 
ment? " 

The burden of proof was thus placed on 
the decree-holder. No evidence relating 
to the history of the jagir was produced. 
The trial Court relying on certain re- 
marks in para. 102 of Douie's Land Ad- 
ministration Manual held that the jagir 
was in the nature of "compensation, to 
dethroned princes, chiefs or rulers, and was, 
therefore, a political pension.” The trial 
Court accordingly released the jagir 
from attachment. The learned District 
Judge on appeal took a different view of 
the same para. in Douie’s Land Adminis- 
tration Manualand held that the jagir 
in question was not a "gift" by the Bri- 
tish Government and could not be looked 
upon asa pension. He, therefore, accept- 
ed the appeal and directed the jagir to 
be attached. 


It seems to me that the learned District 
Judge has not correctly interpreted the 
remarks in Douie's Land Administration 
Manual on which he has based his decision. 
The remarks are made general with re- 
spect to jagir in the Ois-Sutlaj States 
and are probably correct in’ respect of 
most of these jagirs but I do not think. 
they could be applied to each and every 
jagir in the territory. In Karar Hassan 
y Mustafa Hassan (1) a jagir in Ois- 
Sutlaj Territory was found on the evidence 
produced in thatcase to bea “ political 
pension”. It seems, therefore, clear that the 


` (1) 26 Ind, Oas. 743,86 P. R, 1914; 233 P, L. R. 1915, 
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remarks in para. 102 ofDouie's Land Ad- 
ministration Manual could not be taken to 
apply without any discrimination to each 
ong every jagir in the Cis-Sutlaj Terri- 
ory 


As pointed out in Basant Singh v. Asa , 


Ram (2) and Karar Hassan v. Mustafa 
Hassan (1) some jagirs are in the nature of 
political pensions and notliable to attach- 
ment, while others are not. Hach osse 
has to bedecided on the nature of the 
particular jagir concerned and hence 
Courts can properly decide the question 
only after examining the evidencerelating 
to the natureof the jagir. No such evi- 
dence was before the Oourts below. 

, There is no initial presumption that a 
jagir is a political pension and it was 
for the judgment-debtor to bring his case 
within cl. (g) of s. 60, Civil Procedure Code. 
The issue on the point was not correotly 
framed. I*re-ftame the issue as follows:—? 

"ls the jagir iu question a political 
pension and as Such exempt from attach- 
ment unders. 60, Civil Procedure Code?" 
Onus on judgment debtor. 

I accept the appeal and setting aside the 
orders of both the Courts below remand 
the case to the trial Court for decision of 
the above issue. 

Oosts will follow final decision. 

R, In Appeol allowed; 


Case remanded. 
(2) 47 R. R. 1893. 





RANGOON HIGH COURT. 
First O1yin ApPman No. 62 oF 1997. 
March 21, 1928. 

Present :—Mr. Justice Dás. 

On difference of opinion between 
Mr. Justice Pratt and Mr. Justice Oarr. 
RAGHUBARDAYAL—Dnaran pant— 
APPALLANT 


VETSUS 
RAMDULABE-PLAINTIFF— 
RESPONDENT. 

Hindu Law—Partition—Presumption of jointness— 
What constitutes partition—Mere separate residence, 
effect of. | 

Hindu Law is the personal law of the Hindus and 
. governs them wherever they may be so long as they 

are Hindus. [p. 841, col. 1.] 

The presumption is that the members ofa Hindu 
family are living in a state of union, unlegs the 
contrary is established. (p. 840, cols. 1 & 2| 

Where one ofthe sons of a Hindulived in India 
while the father came away to,and lived with his 
other sons in Burma for a number of years: 

Held, that the facts did not prove partition or 
separation between the father and the son who 
remained in India. [p. 842, col. %.] 
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First appeal against the judgment of tha 
District Court, Lower Ohindwin, in Civil: 
Regular Suit No. 2 0£1994. . 

Mr. A.C. Mukerjee, for the Appellant. 

Mr.Sanyal, forthe Respondent, 


JUDGMENT. 

Pratt, J.--Plaintiff, Ramdulare, son of, 
Badri Tewari by his first wife, sued Raghu- 
bardayal, son of Badri Tewari by his 
sr wife, for partition of his father's 
estate. Are. 

Plaintiff's case was that he, his father. 
and defendant formed a joint family and. 
that on his father’s death he was entitled, 
to one-half share of the estate. : 

Defendant denied ‘that plaintiff was a 
member of the joint family. 

The District Oourt found that plaintiff 
was not a member of a joint family with 
his father and defendant. The learned 
Judge was of opinion that the fact that the 
deceased lived in Burma with defendant, 
whilst plaintiff lived in India and had 
apparently nothing to do with the deceas- 
ed and defendant, except for a single 
meeting with his father, for 15 years, waa 
incompatible with their being members of g 
joint family. 

The Judge also found, however, that al- - 
though defendant was brought to Burmg 
by his father, when quite young, there waa 
no presumption in Burma that they were 
members of a joint family. 

As regards the second point: I think there 
isno doubt that the finding of the trial 
Oourt wes wrong. . : 

The mere fact that defendant applied for 
the administration of the whole of his 
father's estate, and not for half only, does 
not indicate in any way that defendant did 
not regard himself as forming a joint family 
with his father, which was the view taken 
by the District Oourt. On the contrary, if 
defendant and his father were joint and 
plaintiff wasseparate, defendant would na- 
turally apply for Letters of Administration 
to the whole estate. l 

The evidence įn the caseis very meagre 
butit is clear that the father Badri came 
to Burma and, resided there for some 32 
years before his death. This is admitted 
by plaintiff. At-Monywa he acquired prac- 

“tically the whole of the suit property, and 
it ie only the self-acquired property in 
Burma that is really indispute. Defendant 
lived with his brother (deceased) and hig 
father a& Monywa. 


~~“ gettled in Burma. 


840 . 
. There is no réason to doubt that defend- 
änt and his father lived together for 15 
years in Burma from the time defendant 
wasa boy of 12 or 13. 

There is evidence that defendant and 

his deceased brother worked the lands at 
Monywa with their father. Defendant al- 
leges that the lands were the jointly acquir- 
ed property of hie fatherand himself, but it 
muet. be taken as established that the 
Monywa property was the self-acquired pro- 
perty of their father. 
. When Hindus come to Burma they bring 
their personal law with them, and on the 
facts in evidence there can be no doubt 
that defendant and his father were mem- 
bersof a joint family at the time of Badri's 
death. 

_It remains to be decided whether the 
finding that plaintiff was not a mem- 
ber of a joint family with his father is 
correct. 

‘ Plaintiff admitted that his father lived 
in Burma for 32 years and that he had 
not seen him for ten years before his 
death. 
* On his own evidence he can only have 
met his father in India on twoor three 
occasions. 
.  Itseems clear that there was no joint 
property left in India. The house and pair 
of bullocks valued in all at Rs. 180 set 
forth in the schedule are not proved to 
have been the joint property of plaintiff and 
his father. 
^ His cousin Jagannath, the only witness 
adduced by plaintiff, gave no evidence as 
to the existence of joiat family property 
in India. * 

He admitted that deceased Badri had 
lived in Burma ever since he (witness) 
was bornandonly returned to India once 
about 23 years before the date of the 
guit. 

In view of his statement that Badri 
came back to India, when the witness 
was 3 or 4 years old, and no other visit 
#3 mentioned by him, his statement that 
he had seen Badri’ living with his two 
wives in India is difficul$ to credit, If 
he did remember seeing them, his memory 
js above normal. . si 

There is on the record no trustworthy 
evidence that plaintiff maintained filial 
rélationg with his father after the latter 


No doubt every Hindu is born as a 
inembher of an undivided family and the 
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presumption ordinarily is that ‘members. 
of a Hindu family are joint unless the 
contrary is established (vide Mayne's Hindu 
Law, 9th Edition, page 313) Separate 
residence and cesser of commensality are 
not eonelusive proof that there has been 
.& partition. The question of the circum- 
stances, which gave rise to a presumption 
of separation, is discussed in some detail 
in Bastris Hindu Law at page 410 of 
ma oth cun i 

It is there laid down that the principal 
thing to be regarded is the sparen 
or jointness in estate and the criterion 
or test of the jointness in estate ia the 
common chest for keeping the income 
of the joint property, but even this is 
not & conclusive test. The fact that the 
deceased brought his sons by one wife 
to Burma, that he did not bring plaint- 
iff the son by his other wife, and that 
plaintiff did not at majority.or at any 
time join his father in Burma, in my 
opinion, justifies the presumption that 
plaintiff, was separate and was not a mem- 
ber of joint family with his father after 
the latter came to this Province, 


The Madras case of Nana Tawker v 
Ramachandra Tawker (1) is an authority 
for holding that, under the Mitakshara 
Law,on the death of the father leaving 
self-acquired property, an undivided son 
takea such property to the exclusion of 
a divided son although the division took 
place after the acquisition of such pro- 
perty by the father. 

Similarly in the present case the father 
left a wife and son in India and tock 
up his ‘residence in Burma, where he 
acquired a separate estate. The sons by 
one wife joined him and remained members 
of a joint family. 

The son by the other wife, plaintiff 
never joined his father and maintained 
no relations with him. Under the circum- 
stances the undivided son would exclude 
the son who had separated and ceased to 
be a member of the joint family. 

„I would hold that plaintiff has no 
right to a share in his father's self-. 
acquired property, allowthe appeal and 
dismiss the suit with costs in- both 
Courts. 

Carr, J.—The facts of this case 
fully set out in the judgment of 3 m 


(1) 3 Ind. Oas, 519; $3 M. 377; 5 M, L. T. 67, 
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learned brother Pratt, and it is not 
necessary to repeat them here. 

I thinkthere can be no doubt that 
the District Judge was wrong in finding 
that the defendant-appellant and his father 
were ‘not members of a joint Hindu family. 
He says in hisjudgment thatit is com- 
mon for Hindus leaving India and settl- 
ing down in Burma to allow to fall into 
disuse a great many customs which would 
govern them if they had remained in 
India. This is a very questionable pro- 
position in every respect and, as regards 
the joint Hindu family system, it is un- 
doubtedly wrong. 

That system is a creation not of mere 
custom but of the actual Hindu Law. 
That law is the personal Jaw of the 
Hindus and governs them wherever they 
may be so long as they remain Hindus. 

In my opinion he is also wrong’ in 
finding that the plaintiff was not joint 
with his father. Mayne's Hindu Law 
(9th Edition),spage 343, points out that 
the presumption is that the members of 
the Hindu family are living in a state 
of union, unless the contrary is established. 
On page 345 he says: "Now in every part 
of India where the Mitakshara prevails 
the position of an undivided family is 
exactly the same, except that witbin certain 
limits each male member has a right to 
claim & partition, if he likes. But until 
they elect todoso, the property continues 
to devolve upon the members of the 
family for the time being by survivorship 
and not by succession." 

The Madras case of Nana Tawker v. 
Ramachandra Tawker (1) has been quoted 
as authority for the proposition that, when 
one son is divided from his father, an 
undivided son takes the father's self-acquir- 
ed property to the exclusion of the divid- 
ed son. That proposition may be accepted, 
but on page 381* of the report the follow- 
ing occurs: “But “the dictum of the 
Mitakshara contained in cl. 27 of s. 
I of Chap. I and in cl. 10 of s. V 
of the same Chapter, that the son has 
a right by birth in the property of the 
father whether ancestral or self-acquired 
does not appear to have been dissented 
from in any reported case. This being so, 
the succession to the self-acquired proper- 
ty of the father would, where there was 
‘an undivided aon, be by survivorship rather 
than by inheritance, and he who took by 

*Page of 32 M.—|Ed. A poa 
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survivorship would exclude those, such ag 
divided sons who could only take in any 
ease by inheritance,” 

The proposition that a Hindu by birth 
acquires an interest in the property of 
his father, whether ancestral or self-acquir- 
ed, seems to besupported by all the text- 
books on the subject, and I can find no 
authority controverting it. 

The position, therefore, is that both the 

plaintiff and the defendant were membera 
of a joint Hindu family along with their 
father,.and the presumption is that they 
remained so until the father’s death, unless 
the contrary has been proved. It is sought 
to establish the contrary in this case by 
mere presumption from the facts that 
the father came to Burma many years 
ago and lived here continuously until 
his death, except fer very occasional visits 
to his ancestral home in India: and that 
the son, the present respondent. all along 
remained in India and never saw his 
father except on those occasional visits, 
, In my opinion, these facts do not jus- 
tify the presumption of separatien, Dr, 
Gour in his “Hindu Oede" (Second Edition), 
B. 134, lays down that "partition is the 
intentional severance of co-parcenary interest 
by members of a joint family.” In 
para. 1473 of the Second Edition he rays: 
“Such severance must be to determine 
the joint status, thus distinguishing parti- 
tion from a mere family arrangement for 
convenience of management of possession. 
The severance may be of title, status, or 
possession but it must be with theintention 
to effect a severance.” This appears to me 
to state accurately the position, which,as 
I understand it, is that a joint Hindu 
family remains joint until there has been 
an intentional act of severance, and, in my 
opinion, the facts relied upon in this case 
are not sufficient to establish any intentional 
severance. i 

It is a matter of common knowledge 
that large numbers of Hindus come to 
Burma and remain here for many years, 
often until they die, and, în the meantime, 
pay only occasionål visits to their native 
country; and I do not think that the 
mere fact that the deceased, Badri Tewari, 
acted in the same way is sufficient to 
show an intention, either on his part or on 
the part of his son, the plaintiff; ihat there 
should “bea severanceof the joint family, 

My learned brother hasreferred to Sastri’s 
Hindu Law and the circumstances set 
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out by him as giving rise to a presump- 
tion of separation. These are to be found 
in the Sixth Edition, beginning at page 455; 
but on page 458, under the head "Presump- 
tions" the learned author points out that: 
“The joint family system is the normal con- 
dition of Hindu society. Hence haviug 
regard to this peculiar feature of social 
organization, certain presumptions arise, 
which form a part of the Law of Evidence, 
and are only indicated here." 

- The first of these presumptions is that 
“the relations that may naturally be members 
of a joint family are joint; anyone alleg- 
iug separation must prove that faot." 
He refers to & decision of the Judicial 
Committee of the Privy Council in support 
of his statement of the existence of this 
presumption, 

In my opinion, therefore, both the 
plaintiff and the defendant were members of 
@ joint family with their father, and on his 
death they became entitled to equal inter- 
ests in his self-acquired property which 
passes to them by [survivorship. Essential- 
ly, therefore, this suit is one for parti- 
tion of a joint family estate in which 
the plaintiff and the defendant are each 
entitled to a one-half share, i 

I would, therefore, though for different 
reasons, confirm the dicision of the 
District Judge and dismiss this appeal 
with costs, ; 

On difference of opinion 
came up bəfore Mr. 
delivered the following 

JUDGMENT.—This appeal was heard 
by my brothers Pratt.and Carr, who differed 
in their judgments and the appeal was 
heard by me asa third Judge. 

I must say thatI agree with the judg- 
ment o: my brother Oarrin this cage 

The presumption under Hindu Law is 
that a father and son are joint and 
unless it is proved that they are separated 
it must be held that they are still joint. 

In this case no attempt has been made 
to prove that the- father and son ever 
separated or thet there was partition be- 
tween the father and son. The mere 
fact that the son lived in the country and 
that the father game atvay to, and stayed 
in Burma does not prove the partition 
or Separation between*the father and son. 

I, therefore, agree with my bmther Carr 
ir dismissing the appeal for thee reasons 
-given by him ia his judgment. . 

ALN. a. | Appeal dismissed, . 


the case 
Justice Das who 
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LAHORE HIGH COURT. 
Brconp Crvin Aprgat No. 2839 or 1927. 
May 29, 1928. 

Present:—Mr. Justice Tek Ohand. 
NAIB SINGH, MINOR, THROUGH 
JANGA SINGH—Dzranpant— 
APPBLLANT 

versus 
Musammat SHAM KAUR—PLAINTIFF, : 
BOHGA SINGH AND ANOTAER— Pro forma ; 
DREEFANDANTS— RESPONDANTS, 

Riwaj-iam—Entry unsupported by instances— 
Initial presumption. 

The initial presumption must in every case be 
made in favour of custom recorded in the Riwaj-i-am 
even though the entry is not supported by instances 
whether the custom so recorded is in consonance 
with or is opposed to the general custom of the 
Province. fp: 843, col. 1.] . 

Beg v. Allah Ditta (1) and Labh Singh v. Mango (2), 
referred to. E 
. Second appeal from a decree of the 
Additional District Judge, Ferozepore, 
dated the 8th August, 1827, reversing that 
of the Subordinate Judge, Third Olass, 
Ferozepore, dated the 3rd January, 1927. 

Mr. Ram Lal Anand, for the Appel- 
lant. 

Mr. B. P. Khosla, for the Respondents. 

ORDER.—The suit which hss given 
rise to this second appeal was instituted 
by Musammat Sham Kaur, plaintiff re- 
spondent, against her step-son Naib Singh 
minor, defendant-appellant, for a half 
share in her husband’sestate. She claimed 
that among the Sandhu Jats of Ferozepore 
District, to which tribe the parties belong, 
a special custom extisted whereby a son- 
less widow succeeded equally with her step- 
sons to the estate of her deceased husband. 
The tsial Court framed an issue on the point 
of custom and placed the onus upon the 
plaintiff, 

It decided this issue against her and 
dismissed the suit. On appeal the learned 
Additional District Judge, relying princi- 
pally on Ourrie’s Riwaj-t-am of the Feroza- 
pore District, held that in view of the 
Privy Oouncildecision in Beg v. Allah Ditta 
(D the presumption must be made in 

avour of the existence of the special custom 
as recited in the Riwaj i-am even though it 
was unsupported by instances, and that 
that presumption had not bean rebutted 
by the defendant. He accordingly decreed 
the suit, but granted a certificate to the 


(1) 38 Ind. Oas 354; 45 P. R. 1917; IP. W. R, 
1917; 21 M. L. T. 310, 32 M. L. J. 615; 19 Bom, L. R 
888.45 A. L. J. 525; 31 O. W. N. 842; 44 O. 749; 28 
O. L J. 175; 44 LA, 89 (P. O.) 
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defendant to prefer a second appeal to 
this Court. 

I have been through the record and have 

. heard both Counsel in support of their re- 
spective contentions. After scrutinizin 
the oral and documentary evidence I fin 
it to be wholly inconclusive to establish the 
custom one way or the other. The question 
of onus, therefore, becomes of vital im- 
portance in the case. It is stated in 
Ourrie’s Riwaj i-am in answer to question 
No. 35 that among Sandhu Jats “ a sonless 
widow gets a son's share" along with her 
step sons. In spite of this entry the onus 
was placed on the plaintiff-respondent to 
prove the contrary. It must, however, be 
remembered that the time when tbe suit 
was being tried in the Court of the first 
instance the trend of authority in this 
Court was in favour of the view that the 
rulelaid down by their Lordships ofthe 
Privy OounciFin Beg v. Allah Ditta (1) 
was applicable only to those cases in which 
the entry in the Riwaj-i-am wasin con- 
sonance with the general agricultural 
custom of the Province. The question has, 
however, since been examined at length by 
several Division Benches of this Court, 
andit has been held that the rule laid 
down in Beg v Allah Ditta (1) is of univer- 
sal application and the initial presumption 
must in everycase be made in favour of 
the correctnessof theentry inthe Riwaj iam 
| Labh Singh v. Mango (2)]. It must, therefore, 
be held thatthe onus of theissue was not 
correctly laid down upon the plaintiff- 
respondent. 

Mr. Ram Lal, however, contends that if 
the onus is tobe laid upon his client, the 
isaue ought to be re-framed and further 
opportunity given to him to discharge it. 
Mr. Khosla for the respondent does not 
oppose this prayer. Accordingly under 
O. XLI, r. 25, Oivil Procedure Code, I 
omi the following ,issue to the trial 

urt :— 

“Whether among Sandhu Jats of Feroze- 
pore District a sonless widow is not entitled 
to succeed to her husband's estate equally 
with each of her step-sons?" Onus on de- 
fendant. 

Both parties are permitted to produce 
Íreshoreland documentary evidence, An 
effort should be made to make the enquiry 
as full as possible;and much documentary 
evidence as may be available ‘including 
ait 100 Ind, Oas. $24; 8 Lah, 281; A.I.R. 1927 Lah, 
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mutation entries) relating to the instances 
already deposed to verbally by the witness- 
es produeed by both parties should 
be placed onthe record. The report must 
be submitted through the District Judge 
within four months from this date. 

°R, L. C ase remitted for finding. 





OUDH CHIEF COURT. 
SxooNp OrviL APeBaL No. 375 or 1927, 
July 26, 1928. 

Present:—Mr. Justice Misra and 
Mr. Justice Nanavutty. 

SANT RAM—PLAINTIFF—AÁPPBRLLANT 
versus 
RAM MANORATH—Dzsranpant 
— RESPONDENT. 

Pleadings—A dmission in pleadings found untrue— 
Opposite party whether entitled to fall back on such 

admission. 

It is a settled rule oflaw that ifa particular fact is 
alleged in his pleadings by a party to a litigation and 
an inquiry is made regarding its truth or otherwise, 
and as a result of that inquiry it is found to 
be untrue and decision is given on the 
basis of such finding in favour of the opposite 
party, such party is no more in & position to ignore 
that finding and to ask the Court to hold the party 
ars taking such a plea to be bound by it. [p. 845, 
col. 1. 

Although it is permissible to accept a part and to 
reject & part of a witness's testimony, an admis- 
sion in pleading could not be so dissected. [1bid.} 

Motabhoy Mulla Essabhoy v. Mulji Haridas (1), 
relied on. . 

Appeal against & decree of the First 
Olass Sub-Judge, Bahraich, dated the 11th 
August, 1927, modifying that of the Munsif, 
Babraich, dated the 11th February, 1927. 

Mr. Zahur Ahmad, for the Appellant. 

Mr. Ali Zaheer, for the Respondent. 


JUDGMENT.—This is a second ap- 
peal arising outof a suit for accounts in 
relation to  & certain partnership. The 
plaintiff-appellant, Sant Ram, brought a 
suit for rendition of accounts for the years 
1329 Faslito 1332 Fasli relating to the part- 
nership in respect of a certain theka of 
villages Alipur, Kalbi Parsia Alam, Khar- 
thua, Jaisora Patti” and Vainias detailed 
in the plaint, The plaintiff alleged that 
he and the defentlant werb joint thekadars 
of these villages during the aforesaid years, 
and that he was, therefore, entitled to take 
accounts . 

The defendant, while admitting the theka 
denied his liability to account. A prelimi- 
nary decree was, however, passed by the 
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Munsif directing the accounts to be taken. 
A local Pleader was appointed a Commia- 
sioner and was directed to go into the 
accounts and toreport whatsum, if any, 
was due to the plaintiff on adjustment of 
ascounts. After considering the report of 
the: Commissioner and the objections of the 
panin filed against the said report, the 
ausif held by his decision dated the 
llth February, 1927, that the plaintiff was 
entitled toa deeree for Rs, 267-15 6. 


The matter was taken by the parties in 
appeal before the Subordinate Judge, and 
after going through the accounts he found 
that the plaintiff was further entitled to 
a sum of Hs. 24) over and above what had 
been decreed to him by the trial Court. 
He, therefore, modified the decree in plaint- 
iffa favour to that extent. He, however, 
dismissed the defendant's appeal. 

The plaintiff has now further appealed 
to this Court and has urged that he is 
entitled to more than what has been decreed 
to him by the lower Appellate Court. The 
defendant has also filed cross-objections, 


We may in the very beginning state that 
the defendant-respondent has notchosen to 
appealagainst the deoree passed by the 
Bubordinate Judgein his appeal to the 
ssid Court. He is not, therefore, any more 
entitled to claim what he claimed in that 
appeal by way of croas-objections in this 
appeal. His appeal having been dismissed, 
the decree so far as that appeal is concern- 
ed, has now become final, and it is no 
more open to the respondent to claim any- 
thing which heclaimed in his appeal by 
way of cro3s-objections, The cross objec- 
tions are, therefore, dismissed with costs. 

Regarding the plaintiff's appeal we may 
state that three points were urged by the 
learned Oounsel for the appellant in respect 
of that appeal. They are detailed below: 

Firstly, objection was taken to the two 
items, oneof Rs. 1,070-11-9, and the other 
of Rs. 218-3 which are to be found in list 
B Figure (4) under the heading of “ Ac- 
count of collections made by the parties 
jointly." The first iterh is on account of 
collections for Parsia Ajam for 1330 Fasli 
made in that year and the second item is 
on account of collectiong for the same village 
for 1829 Fasli made in 1330 Fasli. 'Dhe 
ohjection was to the effect tat it was 
admitted in the pleadings that d&fendant 
himself had made collections in that village 
during the year 1320 Fasli and reference 
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was made to paras, 10 and 11 of the 
written statement. 

Secondly, objection was taken to the item 
of Rs. 658-12-3 which is to be found in the 
same list, under Figure Gi) as item No. 20, 
The item relates to the collections in respect 
of the same village Parsia Alam for 1332 
Fasli made in that year. The objection was 
to thé effect that the evidence relied upon 
by the Courts below in proof of the said 
item having been collected by the plaint- 
iff, was not legally &dmiesiblein evidence; 
and thatif that evidence were to be reject- 
ed there was no other evidence in proof of 
the said collection having been made by 
the plaintiff. 

Thirdly, the plaintiff-appellant was not 
entitled to interest on the sum decreed to 
him by the Court below in his favour. 

We now proceed to deal with each of 
these objections in seriatim: 


First objection (relating to Rs. 1,070-11-9 
and Rs. 218 3 0). 

The Commissioner reported that the 
plaintiff had collected these sums in 1330 
Fasli and he, therefore, made him liable to 
account for them. The trial Court as well 
as the lower Appellate Court took the same 
view. The learned Advocate for the ap- 
pellant raised-two objections regarding these 
items. One was to theeffect that the evi- 
dence on record in proof of these items hav- 
ing been collected by the plaintiff was not 
reliable; and the Courts below had erred in 
accepting it; the other was to the effect 
that the Courts below had erred in holding 
the plaintiff liable for these items in face 
of thgadmission of the defendant himself 
contained in thé pleadings. As pointed out 
above, paras, 10 and 11 of the written state- 
ment filed by the defendant on the 12th 
September, 1925, were referred to in this 
connection. 


As to thefirst objection, we are of opinion 
that it is not open fo us in second appeal 
to appraise the value of the evidence which 
was produced by the defendant to show 
that the said amount had been collected by 
the plaintiff. That was a matter for the lower 
Appellate Court to decide and if the trial 
Court accepted that evidence; and the 
lower Appellate Court agreed with that 
Court in its view of the evidence, the 
matter cannot now beopened in second 
appeal. We, therefore, reject the first con- 
tention raised by the learned Advocate for 
the appellant ip respect of these two items.. 
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As to the second objection, we may point 
out that it has also, in our opinion, no 
force. The allegations contained in paras. 
10 and 11 of the wrilten statement formed 
the subject of an inquiry in the trial 
Court before the preliminary decree was 
passed. The findingof that Court was to 
the effect that the defendant had not 
succeeded in establishing hisplea, It was 
held that the arrangement alleged by the 
defendant in those paragraphe, was not 
proved, nor had it been proved to have 
been acted upon. 

On this finding & preliminary decree 
for accounts was passed. We are, therefore, 
of opinion that itis no moreopen to the 
plaintiff appellant to go behind the finding 
of the trial Court which passed the pre- 
liminary decree which has now become 
final, and the plaintiff cannot be allowed 
to urge that the defendant should now be 
held to be bound by that plea and that 
the Courts below were not justified in 
making an inquiry regarding the collections 
for Parsia Alam in view of the allegations 
contained in those paragraphs of the 
written statement. Itisa settled rule of 
law that ifa particular fact is alleged in 
his pleadings by a party to a litigation 
and an inquiry is made regarding its 
truth or otherwise, and as aresult of that 
inquiry itis found to beuntrue and deci- 
sionis given on the basis of such find- 
ing in favour of the opposite party, 
such party is no more in a position to 
ignore that finding and to ask the Oourt 
to hold the party originally taking such 
a plea to be bound by it. This would 
appear from a decision of their Lordships 
of the Privy Council reported as Motabhoy 
Mulla Essabhoy v. Mulji Haridas (1) where 
it was remarked by their Lordships that 
although it was permissible to accept a 
part andto reject a part ofthe witness's 
testimony, an admission in pleading could 
not be so dissected, The admission hav- 
ing been made subject to a condition, it 
must either be accepted subject to it or 
not accepted at all. The defendant-re- 
spondent alleged in those paragraphs that 
there had been an arrangement arrived 
at between the plaintiff and himself that 
they should remain in possession of certain 
vilages and make collections in them 


(1) 29 Ind. Cas. 223; 42 I. A. 103; 17 M. L. T. 402; 28 
ML, J. 589; 13 A. L. J. 529; 19 O, W. N. 713; 21 0. L. 
J. 507; 17 Bom. L. R. 460; 2 L, W, 524; (1015) M. Wi, 
N. 532; 39 B, 29 (P. O.).- i 
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separately and consequently no acceunting 
should take place in respect of them. 
Parsia Alam was alleged to be a village " 
subject to such an arrangement, the collec- 
tions therein having been made by the 
defendant. We have already indicated 
above that this was found not to be tiue, 
and the defendant was held liable to account. 
We are, therefore, of opinion that it is no 
more open to the plaintiff-appellant to 
take advantage of that admission and to 
contend on the basis thereof that the 
Oourte below should not have held that 
the plaintiff-appellant made collections in 
that village. We are, therefore, of opinion 
that the plaintiff has been rightly held 
to have collected these two items in the 
yen 1330 Faeli in respect of village Parsia 

am. 


Second ebjection (relating to Rs 658 12-8). 

As stated above the objection to this 
item was thatthe evidence in support of 
it was not legally admissible in evidence. 
We have gone through the record and we 
find that the evidence in proof of this 
item having been collected by the plaint- 
iff appellant which has been relied upon 
by the Oommissioner as well as by the 
Courts below, consists of the evidence of 
the Patwari Chandrika Prasad who was ` 
examined before the  Oonimissioner as 
P-W 7 and of the two lists filed by 
him before the | Commissioner as 
Ex. P-W 7 (q) and Ex. D-W 19 
(a). On the strength of these lists the 
Patwari stated that these items had 
been collected by the plaintiff. These 
lists, it was stated by the Patwari, had 
been prepared by him after having been 
verified by him from the tenants’ receipts 
under the order of a superior officer. It ig 
admitted before us that besides these lists 
there is no other proofon the record of 
these items having been collected by the 
plaintiff. We are constrained to hold though 
with great regret that this does not amount 
to a legalproof. The Patwari admitted 
that these collections had not been made 
by the plaintiff in his presence nor were 
they admitted to have been made by him 
in his presence. The proof consists only 
of an inquiry heving been made by the 
Patwari who stated that he went and verifi- 
ed those payments by inspecting the receipts 
which wére in possession of the tenants. 
The P&twari might have been ordered to 
make such an inquiry by the Qanungo, 
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who was his superior officer, but the 
“result of that inquiry cannot be considered 
to be of any value ina judicial proceed- 
ing. What the Patwari entered in the 
list filed by him as the result of his inquiry 
was based only on his inspection of the 
receipts. That would merely be secondary 
evidence of the contents of those receiptb, 
It is clear that the contents of a docu- 
ment can only be proved by the pro- 
duction of that document and cannot be 
proved by secondary evidence unless 
certain conditions are fulfilled. Under s8. 65 
of the Indian Evidence Act (I of 1872) it 
is provided that secondary evidence may 
be given of the existence, condition or 
contents of adocument when the original 
is shown or appears to be in the posses- 
sion or power of the person against whom 
the document is sought to be proved or 
of any person out of reach of, or not 
subject to, the process of the Court, or of 
any pereon legally bound to produce it, 
and when afler due nolice such person 
does not produce it. Such evidence can 
also be given when the original has been 
destroyed or lost, or when the party offering 
evidence of its contents cannot, for any 
other good reason, produce it before the 
Oourt. 

-From what we have stated above it would 
appear that none of these conditions haa 
been proved to exist in the present case 
which might justify the reception of 
secondary evidence. The original receipts 
are in possession of the tenants to whom 
they were issued by the plaintifi-appellant 
and it was very easy for the defendant to 

et them summoned from them, and if he 
did not take that step which was the only 
step which he ought to have taken he cannot 
now be allowed to prove the contents of 
those receipts by producing the Patwari 
whois alleged to have examined the receipts 
and found that they had been issued by 
the plaintiff. We are, therefore, of opinion 
that the plaintiff-appellant should not be 
held liable to account for this item of 
Rs, 658-12 3. The result of this finding is 
that the plaintiff will be entitled to recover 
from the defendant half of this sum, name- 
ly, Rs. 329-6 over and above the sum decre- 
ed to him by the Oourt Below, The total 
decreed by the lower Appellate Court 
ding that decreed by the trjal Couft 
Rs. 516-15-6. Adding toit the 
pum of Rs, 329-6 to which further sum we 
hold the plaintiff to be entitled, the sum to 


sum 
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which heis nowentitled comes to Rs, 846-5 6. 

We, therefore, pass a decree in plaintiff's 
favour fora sum of Re. 846.5 6. 

Third objection (relating to interest). 

The objection of the learned Advocate 
for the appellant was to the effect that the * 
Courts below had by an oversight, omitted 
to award interest to his client, on the sum 
decreed to him. We find that this is so. 
Indeed the learned Counsel for ike re- 
spondent did not contest this point. We, 
therefore, hold that the plaintiff appellant 
is entitled to interest at the rate of 6 per 
cent per annum on the amount now decieed 
tohim by this Oouit, from the date of the 
decree of the trial Court, namely, the 
llth February, 1927, till realization, 

We, therefore, modify the decreepassed by 
the lower Appellate Court to this extent that 
we give the plaintiff appellant a decree fcr 
Rs. 846 5.6 together with interest on the 
said sum attherate of 6per cent. per annum 
from the 1lth February, - 1924, till realiza- 
tion. The parties will be entitled 
to their costs, in proportion to their succees 
and failure in this Court as well as inthe 


Courts below, 
GH Decree modified, 


LAHORE HIGH COURT. 
First Civin APPBAL No. 2680 or 1923. 
May 5, 1928. . 
Present :—Sir Shadi Lal, Krt., Chief 
Juttice, and Mr. Justice Johnstone. 
SULTAN-—PLAINTIFF—A PPELLANT 
versus e 
Musammat SHARFAN AND ANOTHER 
—DzFENDANTS AND BAHADUR 
KHAN AND OTHERS, MINOES, 
TH&OUGa SULTAN AND OTHERS—PLAINTIFFB 
— RESPONDENTS. 

Custom — Alienation — Self-acquired property— 
Daughters v. Collaterals—A wena of Jhelum District-~ 
Riwaj-i-am—Eniry unsupported by instances—Custom 
recorded opposed to general custom—Presumption, na- 
ture of. 

An entry in the riwaj-i-am even. when unsupported 
by instances raises a presumption in f&vour.of the 
custom. recorded therein and the onus lies upon the 
party setting up an opposite custom, But where the 
custom recorded in the riwaj-i-am is one opposed 
tothe general custom of ihe Province, the onus 
placed by theentry in the riwaj-i-am is a very light 
one. [p. 847, col. 1. 

Beg v, Allah Ditta (1), referred to, 

e 
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Amongst Awansof Jhelum District a daughter 
succeeds to the self-acquired Property of her father 
in preference to his collaterals p 848, col. 1,] 


harfan v, Kammu (2) end Wazira v. Maryan (3), 
referred to. 


First appealfrom the decree ofthe Senior 
Subordinate Judge, Lyalpur, dated 
the 20th October, 1923. 

Messrs. Shamair Chand and Qabul Chand, 
for the Appellant. 

Lala Badri Das, R. B, and Mr. MehrChand 
Wadhera, for the Respondents. 

JUDGMENT. 

Shadi Lal, J.—Oa the 22nd Novem- 
ber, 1922, Musammat Sharfan, the widow of 
one Sharaf Khan, an Awan of the village 
Khardar in the District of Jhelum, gifted 
to her daughter, Musammat Bhag Bhari, a 
plot of land which she had inherited from 
her dsceased husband, The plaintiffs, who 
are the brothers and nephews of Sharaf 
Khan, have brought the present action to 
impeach the alienaion, and the question 
debated befor$ us is whether the daughter 
or the collaterals are entitled to succeed 
to the estate which was admittedly the 
səlf acquired property of Sharaf Khan. 

The plaintiffs place their reliance upon 
an entry in the Riwaj i-am of the District, 
which lays down that an unmarried daugh- 
ter,in the absence of male lineal descend- 
ants succeeds te the property of her 
`~ father only until marriage; and that no 


distinction is made, in the matter of in-. 


heritance, between self-acquired and an- 
cestral property of the father or between 
moveable and immoveable property. As 
laid down by their Lordships of the 
Privy Council in Beg v. Allah Ditta. (1) an 
entry in the Riwaj-i-am raises a pregump- 
tion in favour of the custom recorded 
therein, and the onus liesupon the daughter 
to rebut that presumption. It is, however, 
clear that the general custom of the Pro- 
vince favours the succession of the daugh- 
ter to the acquired property of her father 
in preference to collaterals, vide Rattigan's 
Digest of Oustomary Law, para. 23, sub- 
para. (2); and that the custom invoked 
by the plaintiffs must be treated as an 
exception to “the general rule. It is to be 
observed thatthe Oode of Tribal Custom 
prepared by Mr, Talbot at the last Sattle- 
ment of the District does not mention any 
instances in support of the exclusion of 


(1) 38 Ind Cas. 354; 45 P. R. 1917; 12 P, W. R. 1917: 
21 M. L. T, 310, 32 M. L. J. 015; 19 Bom, L, R. 388; 13 
A. L. J. 825; 21 O. W.N, 812; 41 O, 749; 98 0, L, J, 
}75; 44 I, A, 88 (P, C.), 


BULTAN v. SHARFAN, 


847 

the daughter from the self-acquired pro- 
perty of her father and the declaration that 
& married daughter cannot inherit even 
the self-aequired moveable Property of her 
father verges on an absurdity. Indeed, Mr. 
Talbot himself, in his preface points out 
that the Code must not, in all cases, be 
regarded as a correct record of the customs 
actually existing, and that “the more in- 
telligent tribesmen who usually act as 
spokesmen on an occasion of this kind 
sometimes allow their opinion as to what 
customs are expedient to override their 
knowledgeof the customs as they really are.” 

The considerations set out above leave no 
doubt that the onus placed upon the 
daughter by the entry inthe Riwajiam 
is a light one, and does not require much 
evidence to repel jt, Now, the evidence 
produced on behalf of the defendants 
shows that, in at least four instances, 
daughters inherited the self acquired pro- 
perty of their fathers in preference to 
collaterals, The witness, Abdulla, depoees 
that the property of Musammat Ohatti’s 
husband. was inherited by her daughter 
Musammat Suban in the preaence-of the 
cousins of the deceased husband. The 
village to which Musammat Chatti belong: 
ed is situate at a distance of less than 
fve miles from the village of the parties. 
The second instance is mentioned by the 
witness Ashraf Khan, who states that the 
estate of Sahib went to his daughter 
Musammat Milkhat to the exclusion of his 
male collaterals. The third instance is 
proved by an entry in the mutation re- 
gister which shows that Musammat Bhag 
Bhari gifted the estate of her deceased 
husband to her daughters. In the same 
way one Musammat Bakht Bano gifted the 
land inherited by her from her hus- 
band to her daughetre, and no person ob- 
jected to this gift. 

The learned Counsel forthe defendants 
has invited our attention to two other in- 
stances, namely, the succession of Mirza'g 
daughter and of Khadim's daughtere, but 
it does not appear that ine either of those 
cases there was anys collateral who could 
dispute the claim of the daughters, 

As against the in&tanceserelied npon by 
the defendants, we have only one real in. 
stapce proved by thb plaintiffs in which, 
according éo the witness Oaptain Nawab 
Khan, he  self-acquired property of 
Muhemmad Khan was taken by his bro- 
thers, without any contest” ky hig 
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daughters. The area of the land is not, 
however, given, and it appears that the 
property was acquired by the deceased 
jointly with his brothers, “ 

Mr. Shamair Chand for the plaintiffs 
has also relied upon the judgment in 
Sharfan v. Kammu (2) in which a Division 
Bench of the Punjab Chief Oourt heid 
that no custom was proved entitling a 
daughter and a daughter's son to exclude 
a brother and nephews from succession to 
acquire immoveable property. Itis, how- 
ever, clear that parties to the case though 
Awans by tribe, were jhiwars (water car- 
riers) by occupation. and that they lived 
in the town of Rawalpindi. The property, 
which wasthe bone of contention, was a 
water-mill and not agricultural land. 
Moreover, this judgment was adversely 
commented upon in Wazira v. Maryan 13). 

Upon an examination of the entire 
material before us I have reached the con- 
clusion that the presumption arising from 
‘the entry in the Riwaj i am has been suffi- 
ciently rebutted, and tbat the plaintiffs 
are not entitled toaucceed to the self- 
acquired property of Sharaf Khan. I ac- 
cordingly ccnfirm the judgment of the Sub- 
ordinate Judge and dismiss the appeal with 
costa, 

Johnstone, J.—I concur. 

E. L. Appeal dismissed, 

- (2) 115 P. R. 1802, 

(3)42 Ind. Oas. 358; 84 P. R. 1917; 151 P. W. R. 

- 1817; 3 P. L. R. 1918. 





3 LAHORE HIGH COURT. 
i MISCELLANEOUS FissT OVIL APPRAL 
No. 1930 oF 1927. 
December 13, 1927. 
Present:—Mr. Justice Broadway. 
Musammat KIRPI AND ANOTBER— 
APPLICANT8— À PPBLLANTS 
versus 
CHUNI LAL-—DRFENPANT— 
' RESPONDENT. 

Civil Procedure Code (Act V of 1908), O. IX,r. 9— 
Dismissal for default—Party gowgto fetch Pleader— 
Blindness—Suffictent cause for restoration. 

Where inanappljcation for restoration of & case 
dismissed for default of ap ce it was found 
that the applicants were present outside the Court on 
the date in question and thgt when the case was 
called on for hearing one ofthe applicants went to 
fetch his Pleader and the other, being blind could 
not gointo the Court-roome 

. Held, that there was sufficient cause for restoratfon. 

«Miscellaneous first appeal "(from the 
order ofthe District Judge, Rawalpindi, 
dated the 18th May, 1927, 
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Mr. Shamair Chand, for the Appellants. 

JUDGMENT.—Tbis is an appeal from 
the order of the District Judge, Rawalpindi, 
refusing to restore an application for can- 
cellation of Letters of Administration which 
had been dismissed in default. The facts’ 
are these:— Two persons, Musammat Kirpi 
and Bodh Raj, filed an application in the 
Oourt asking that certain Letters of Ad- 
ministration that kad been issued by the 
Oourt should be cancelled on the ground 
that the said lettershad been obtained by 
fraud. The 3rd of Marcb, 1927, was fixed 
for hearing of this application but was dis- 
missed for default Onthe same date an 
application under O. IX, r. 9, Civil Proce- 
dure Code, was filed by the applicante, the 
present appellants, in which it was stated 
thatthe applicants were, asa matter of 
fact, present outside the Court on the date 
in question and that when the case was 
called on for hearing one of the applicants, 
Bodh Raj, went off to fetch hie Counsel but 
by the time he had returned with his 
Uounsel found tbat tho application had 
been dismissed. It wasfurther stated that 
Musammat Kirpi, the other applicant, was 
unable to go into the Court-room when the 
case was called on for the reason that she 
was blind. A reference to the applica- 
tion shows that it was signed by both the 
pstitioners, the Advocate for the petition- 
ers and certain witnesses who were present 
to give evidencefor the petitioners in the 
application proceedings. From this it may 
be gathered that the absence cf the peti- 
tioners in this case was by no means 
intentional, It certainly would have been 
better had Musammat Kirpi been able to 
enterthe Oourt-room when the case was 
called on, but the fact that she was blind 
and that her co-applicant had gone off to 
call his Counsel is one that, I think, may be 
regarded ag an excuse or reason for her 
failure to go into the Oourt-room. 

After a careful copsideration of all the 
circumstances in this case, it seems to me 
that restoration might well have been 
ordered in this case, the applicants being 
made to pay such costs as tke trial Court 
considered reasonable. I, therefore, accept 
this appeal and, setting aside the order 
dismissing the application in default, 
direct the restoration of the said applica- 
tion which should now be disposed of in 
accordance with law. Ileave the parties 
to bear their own costs in this Court. 

A? NL A, ` . Appeal accepted, | 
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MADRAS HIGH COURT. 
OgIMINAL Revision Oass No. 1021 or 1927. 
(Og1uiNAL Ravision Parirron No. 918 071927.) 

Mareh 28, 1928. 

Present:—Mr. Justice Devadoss. 

In re MANNEN VERKAYY A AND OTHERE— 
; ACOU08ED —PRTITIONRBS. 

Madras Ábkari Act (I of 1886}, s. 55 (1), 64— 
Transp.rt of liquor without license—Servants trans- 
porting, whether guilty of offence—Criminal trial— 
Court receiving written notes of argument, gee of. 

Where a license-holder of a toddy shop had toddy 
transported to an unlicensed place by servants who 
acted under his orders: 

“ Held, that such servants were themselves guilty of 
an offence under ss, 55 and 64 ofthe Madras Ab 


Ast, 

Under a. 64 ofthe. said Act, any act done by the 
servant of a renter or licensee of a toddy shop for 
the benefit of such a renter or licensee would make the 
renter or licensee liable under the Act only if the act 
is one which is done in the course of the business. 

16 is highly irregular for a Oriminal Oourt to 
receive written notes of ar, ent fromthe Counsel 
for the proseeufion “especially without the knowledge 


the accused. 
In this case their Lordships set aside a conviction 
ordered re-trial on this ground.] . 


Petition, under ss. 435 and 439 of the 
Code, of Criminal Procedure, 1898, for 
revision of the judgment of the Court of 
the Sub-Divisional Magistrate, Bezwada, 
dated the 3rd October, 1927, and passed in 
O. A. No. 41 of 1927 (O. C. No. 445 of 1926 
ên the file of the Court of the Stationary 
Sub-Magistrate, Bezwada). 

Messrs. V. L. Ethiraj and N.Soma- 
sundaram, for the Petitioners. 

The Public Prosecutor, for the Or ibis 


ORDER.—This in an ap'jlication 
to revise the order of the Sub-D»visional 
Magistrate, Bezwadas, in Oriminal Appeal 
No. 4l of 1927 affirming the conviction 
of the petitioners under s. 64 of the 
Abkari Act. The first point raised before 
me is that the trying Magistrate, after the 
close of the case, received from the Sub- 
Inspector in charge of the prosecution a 
memo. of arguments without notice to the 
defence and gave judgment. The second 
point urged’ is that there is no evidence to 
connect the 3rd accused with the offence 
and as regards accused Nos. 1 and 2 they did 
what they were told to do by accused No. 4 
who has been acquitted. The 3rd accused 
iga license holder of toddy shop No. 1. 
Accused Nos, land 2 who were cooliss 
were asked to transport some toddy to 
‘No, l shop. They took the toddy to No. 3 
ghop, where they were arrested by the 


bg 


"e. 


of 
an 
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Abkari Officer. Their contentionis that they ^ 
acted under the orders of. accused No. 4 and 
that they didnot know wheretoddy shop No, 
1 was, was disbelieved by the Courts. Under 
s. 55, any one; who imports, exports, transports 
or possesses liquor or any intoxicating 
drug without proper license is guilty of 
an offence under s. 64. The permit which 
accused Nos. land 2 had, mentioned the 
place where shop No. 1 was.situated. They 
could not, therefore, be said to have 
acted bona fide in carrying the toddy to 
shop No. 3, Therefore, they are guilty 
under s. 64, 

As regards accused No, 3, there is no 
evidence that he either directed accused 


‘Nos. Land 2 or permitted them to take or 


ank at their taking the toddy to No. 3 
Op. 

The. Public Prosecutor relies upon sg. 64 
and contends that the presumption is that 
any act done by the servant of a renter or 
licensee for the benefit of such a renter 
or licensee would make the renter or 
licensee liable under the Act. No doubt if 
the act isone which is done in the course 
of business, though the act is done by the 
servant, the master, 1. e.; the licensee would 
be presumed to have given authority 
under s. 64, But where coolies were 
asked to take toddy to shop No. 1 and 
they took it to No. 3 shop it cannot 
be said that the renter is liable for 
any act of theirs, for he could not have 
presumed or have known that they were 
going to carry the toddy toNo, 3 instead 
of No.1 shop. As a permit was given 
and the permit mentioned sufficient par- 
ticulars as to where the shop was, I do not 
think that the renter is liable for the devia- 
tion of accused Nos.1 and 2 from the 
instructions given to them by the permit, 
as well as from the practice they knew 
was prevailing with regard to the 
business of accused No. 3. In the light of 
the evidence adduced,I donot think that 
accused No.3 is guilty under s. 64. I, 
therefore, set aside his conviction. As 
regards accused Nos, 1 and 2 no doubt as 
Ihave observed* already, they are guilty 
under s. 64. Byt considering ihe grave 
irregularity, which the trial Court com- 
mitted in receiving the memo. of argumenta 
en behalf of the prosecution, especially 
-without the knowledge of the accused, tha 
question is whether the conviction ought 
to be allowed to stand. This Oourt has 
condemnéd in more cases than one the 
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Practice of allowing a Counsel or a Vakil to 
"ile a memo. ofarguments in. writing. The 
practice seems to prevail in serveral places. 
The only way to put an end to such 
practice is by setting aside all the pro- 
ceedings as being highly irregular. On 
this ground alone, I set aside the convic- e 
tion of accused Nos. land 2 and order a 
re-trial. The learned Publie Prosecutor 
says that the Appellate Magistrato has 
drawn attention to the irregularity and 
that is quite sufficient, I do not think that 
is quite sufficient. There is often a tendency 
` to add tothe notes of argument a few lines 
here and there and make it the judgment 
of the Court. Such would not in any sense 
be the judgment of the Court. I cannot 
express myself too strongly on this highly 
improper practice of Courts allowing 
written notes of arguments to be filed. The 
attention of the District Magistrate will be 
drawn to the conduct of the Sub-Magistrate 
jn this case. 

The fine, if paid, will be refunded to the 
Accused, ; 

V, NY. Petition allowed, 


Loss 


RANGOON HIGH COURT. 
OriminaL Revision No. 32-B or 1928, 
March 28, 1928, 
Present:—Mr. Justice Cunliffe. 
YEOK KUK-—AcovsED—PETITIONER 


VETBUS 
EMPEROR-—O?rrosrrB PARTY, 
Criminal Procedure Code (Act V of 1898), 88. 285, 
286, 408—Fresh trial on same facts, when barred— 
Autrefois acquit, doctrine of Distinct offence," 
meaning of—Penal Code (Act V of 1860), se. $79, 
All—Burma Forest Rules, rr. 21,71. 
Under the Oriminal Procedure Code the plea of 
autrefois acquit cannot be sustained on the same 
facts for a different offence unless the requirements 
of s. 403 sub-s. (1) are fulfilled, and conveisely, the 
plea cannot be defeated in similar tances 
except under sub-s. (2) of the same section. [p. 851, 
1. 3. 
“ima expression ‘distinct offence’ in s. 403, sub-s, 
(8), Criminal Procedure Code, means an offence en- 
tirely unconnected with the former offence. [ibid, 
Where a person wag charged nder r. 21 of the 
Burma Forest Rules with having extracted teak 
timber without a license and under r. 71 for con- 
vorting timber at a saw pit without a saw pit license, 
and with other offences, and the prosectition with- 
drew the former two charges but Pean sadja 
gecuted him afresh om the same facts for o 
under as, 379 and 411 of the Penal Code; 


Held, that the principle of autrefois acquit applied 


pro- 
ences 
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and that the prosecution for offences under ss. 379 

and 411 of the Penal Code was illegal. [p. 852, col. 1.] 
Mr. McDonnell, for the Petitioner. 


Mr. A. Eggar, Government Advocate, for 
the Crown. 


JUDGMENT.—This is an application 
in revision by.one Yeok Kuk, 

Yeok Kuk was prosecuted in April last 
year, for offences under the Burma Forest 
Act. There were originally six charges 
made against him and they must be set 
out in detail. They are as follows :— 

(1) an alleged offence under r, 87 (b) (vi) 
for putting a mark on green teak timber; 

(2) under r. 21 for extracting teak timber 
without a license; 

(3) under 8,61 (a) and (b) fdr counterfeit- 
ing an akauk mark upon teak timber stolen 
by him; . 

(4) under r. 87 (b) (ii) for causing 4 
mark on timber to be obliterated;  . 

(5) under r. 71 for converting timber 
m & sawpit without a sawpit license; 
an 

(0) under r. 88 for markin through 
hisagenttimber for his own benefi: 

After ipd evidence on the 6th of May, 
Mr. Oresby, the Additional District Magis- 
trate, Toungoo, charged the petitioner under 
two only of these charges, namely, for a 
breach of r. 87 (b) (vi) and a breach of 
8. 61 (a) of the Act. In fact, the remaining 
four charges had been withdrawn by the 
prosecution. After hearing further evidence 
the Additional District Magistrate acquit- 
ted the petitioner of the two remaining 
charges. 

In my opinion the withdrawal by the 
prosecution ofthe four charges mentioned 
above amounts under s. 494 of the Code of 
Criminal Procedure also to an acquittal, 
Subeequently, however, the petitioner was 
prosecuted afresh under ss.579 and 411 of 
the Indian Penal Code. These sections deal 
respectively with theft and receiving, A 
preliminary objection was taken to this 
precedure on behalf of the petitioner that, 

aving regard to the previous acquittal 
under the Forest Actand its Rules, he was 
entitled to set up a plea of autrefois acquit, 
The Additional District Magistrate havin 
ascertained that the same evidence woul 
be used in the second prosecution came to 
the conclusion nevertheless thata plea of 
autrefois acquit was net maintainable. He 
citeda good deal ofauthority in his judg. 
men? and went very carefully into the 
matter, The reason why he came to thig 
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conclusion wasthat he considered breaches 
of sa, 379 and 411 of the Indian Penal Code, 
by no means the same class of offences as 
the offences put forward under the Forest 
Act andits Rules. The case then went to 
the Sessions Judge of Toungoo on this point 
of law, and the Sessions Judge came 
to the same conclusion for very much the 
pame reason. 

Autrefois acquit ia an old Common Law 
plea in Bar raised by way of demurrer. It 
is an established rule of the English 
Common Law that no man may be put twice 
in peril for the same offence. The principle 
does not reston any doctrine of estoppel but 
rather on the grounds of public policy. It 
seems always, however, to have been held 
in the old days that a previous acquittal 
ean only be pleaded in Barto a subsequent 
indictment (l) where the acquittal is for the 
exact offence charged in the subsequent 
indictment, or (2) where the subsequent 
indictment is based on the same acts or 
omissions in respect of which the previous 
acquittal was made, and there is some 
Statute which directs that the defendant 
shall not be tried or punished twice in res- 
pect of the same acts or omissions, It is, 
of course, not necessary to refer to any Eng- 
lish Acts here. The principle of autrefois 
acquit has been enshrined, with slight 
additions, in s. 403 of the Code of Oriminal 
Procedure. The material portion of s. 403 
which I have to consider here runs as 
follows:— 

(1) “A person who has been tried by a 
Court of competent jurisdiction for an 
offence and convicted or acquitted of such 
offence shall, while such conviction or aequit- 
tal remains in force, not be liable to be tried 
again for the same offence, nor on the same 
facts for any other offence for which a 
different charge from the one made against 
him might have been made under s. 236, 
or for which he might have been convicted 
under 8. 237. 


(2) A person acquitted or convicted of 
ány offence’ may be afterwards tried for 
any distinct offence for which a separats 
charge might have been made against him 
on the former trial under s. 235, sab-s. (1).” 

Section 235 (L) is in the following 
ferms:— 

“Tf, in one series of acts so connected 
together as to form the same: transaction, 
more offences than one are committed 
py thesame person, he may he eharged 
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with, and tried at one trial for, every such 
offence.” 

Section 236 reads :— 

"If a single act or series of acta is 
of such & nature that itis doubtful which 
of several offences the facts which can 
“be proved will constitute, the accused 
may be charged with having committed 
all or any of such offences, and any 
number of such ‘charges may be tried 
at once; or he may be charged in the alter- 
native with having committed some oneof 
the said offences.” 


EU. finally these are the provisions o* 
8. 237:— 

“If, in the case mentioned in s. 236, 
the accused is charged with one offence, 
and it appearsin evidence that he com- 
mitted a different offence for which he might 
have been charged under the provisions 
of that section, he may beconvicted of the 
offence which he is shown to have commit. 
ed, although he was not charged with 
it.” 


It will thus be seen that on the same 
facts a plea of autrefois acquit cannot 
be sustained fora different offence unless 
the requirements of s.403 (1) are fulfilled. 
Conversely, the plea of autrefois acquit 
in similar circumstances cannot be de- 
feated except under sub-s, (2) of the 
same section. In my opinion, the key ta 
sub-s. (2) lies in the words ‘distinct 
offence.” By “distinct offence” I apprehend 
the plain meaning of the section to be 
that sit must be an offence entirely 
unconnected with s former offence charged. 
It is by this test that the present appliea- 
tion must be regarded. lam quite unable 
to understand how it can be said that 
a general offence of theft is wholly un- 
connected, for example, with an offence 
of extracting teak timber without a 
license. To extract teak timber without 
a license within the meaning of the 
Foreat Act and its Rules is an offence 
which amounts tonothing more nor less 
than stealing Government timber. Bo, 
too, Iam unable to hold that i counterfeit- 
ing an akauk mask upon teak timber which 
iastolen orconvérting tinfberat asawpit with- 
out a sawpit license are wholly unconnected 
With disponestly receiving timber. Stealing, 
receivang, converting and marking property 
with a Government mark contrary to law are 
allto my, mind offences closely connected 
with one another, 
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In the cireumstances, therefore, I am 
unable to hold that aplea of autrefois 
acquit cannot be here maintained. I regret 
that I have to come to this conclusion 
because on reading the whole evidence 
in this case I am of the opinion thatan 
offence has beencommitted. The original 
NE RU however, was not very well- 

andled. I doubt very much whether 
the technical plea under s. 403, sub-s. (1) 
which I hold here to be successful under the 
Indian Law could possibly have been success- 
fulunder the English CommoniLaw, orunder 
&ny English Statute with which I am con- 
versant. Nevertheless, for the reasons I 
have stated above I shall allow this 
application. The proceedings of the 
Additional Special Power Magisrtate at 
Toungoo in the second trial will be set 
aside, 

A. N, A, Application allowed. 


MADRAS HIGH COURT. 
EORriian Revision Oasm No. 451 oF 1998, 
ı (ORIMINAL Revision Parrrion No. 367 
' or 1928), 
July 31, 1928. 
Present :—Sir Victor Murray Coutts- 
Trotter, Krt., Chief J meee, and Mr, Justice 


Walsh. 
In re GNANAMBAL AMMAL— 
PETITIONER. 

Criminal Procedure Code (Act V of 1898), 8. 488— 
Order of maintenance—Enforceability of order by 
Court which passed the order, where respondent lives 
outside jurisdiction. 

An order for maintenance under s. 488, Oriminal 
Procedure Code, against ahusband can be enforced 
by the Oovrt.which has passed the order even where 
the husband lives outside its jurisdiction at the time 
when the order is sought to be enforeed. 

Petition, under ss. 435 and 439 of the 
Oode of Oriminal Procedure, 1858, praying 
the High Courtto revise an orderof the 
Court of the First Olass, Sub Divisional 
Magistrate, Mayavaram, in N. Dis, No, 42 of 
1928, dated the 17th April, 1928, returning 
the application of the petitioner for the col- 
lection of arrear&of maintenance due to her 
from the respondent under the order of 
the High Court, dated the 24th September, 
1924, and passed in Criminal Rewision Case 

o. 862 of 1923, (M. O. No. 15 of*1922, on 
the file of the Court of the Sub-Divistonal 
Magistrate, Mayavaram), . 
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Mr. K. Sankara Sastriar, for the Peti- 
tioner. ] 

The Public Prosecutor, for the Crown. 

ORDER.—This woman got an order for 
maintenance against her husband from the ' 
Court of Mayavaram. Her husband fell into 
arrears as they generally do and she then 
went to the Mayavaram Oourt to get the 
order enforced. The Magistrate for some 
reason which itis difficult to fathem said 
he was not going to enforce the order 
although it was made in his own Court but 
she must get it enforced by the Court with- 
in whose jurisdiction the husband then 
resided. It would be intolerable that such 
8 burden should be put upon holders of 
maintenance orders. They vould have to 
rush about the country pursuing the sabs- 
conding husband, it may be, to wherever 
he chooses to go before the order could be 
enforced. We upset the order of the 
Magistrate and direct that-a warrant for the 
amount issue. 


Y. N. Y. Order set aside, 


SIND JUDICIAL COMMIS= 
SIONER’S COURT. 
CRIMINAL Revision APPLICATION No. 306 
oF 1927. 

February 23, 1928. 
Present:—Mr, DeSouza, A. J. O., and Mr. 
Aston, A, J.O. 

. ALLAH DITO—A»PLIOANT 


veraus 

EMPEROR-O»rrosira Party, 
Criminal Procedure Code (Act V of 1898), ss. $42, 
510—Accused, examination of—Addttional evidence at 
Court's instance after defence evidence—Accused’s 
right to be examined further—Omassion to re-examine 
—Absence of prejudice to accused —Legality- of trial. 
The rule laid down ing. 342, Onminal cedure 
Cede, that an accused person must be examined 
generally inthe case for the purpose of enabling 
him to explain circumstances appearing in the 
evidence against him after the wifnesses for the 
prosecution have been examined and before he is 
called on for his defence applies even when additiop- 
al evidence is introduced not by the prosecutor 
but by the Court itself under s. 540 of the Oriminal 
Procedure Oode and even if it beafter the defence 
evidence is concluded; but tothis general rule there 
is &n exception,namely, when the additional evidence 
does not really disclose any fresh facts or does not 
affect the decision ofthe case and the accused is in 
no way prejudiced in not having had an oppo tay 

to rendera er explanation, [p. 853, col, 1.] 
Prayag Gope veEmperor (1), explained, 
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Application from Jail to revise the judg- 
ment of the First Additional Sessions Judge, 
dated the 17th October, 1927. 

Mr. 0. M. Lobo, Firat Assistant Public 

Prosecutor, forthe Orown, 

, JUDGMENT. 

Aston, A. Jo C.—This is an applica- 
tion for the revision of an order of the 
learned Additional Sessions Judge, 
Hyderabad, confirming the conviction and 
sentence of the applicant by the Resident 
Magistrate, Nawabshah. , 

It appears that the applicant and a 
juvenile adult named Sidik were convicted 
ofhouse breaking by night and theftin a 
building and sentenced respectively to 8 
months’ rigorous imp:isonment and 12 
months' rigórous imprisonment in the 
Dharwar Jail. 

The application was admitted for con- 
sideration of the question of sentence and 
for consideration of the point whether the 
accused hadbeen examined by the Court 
after additional evidence was recorded by 
the Court. 

Withregard to the second question, it 
appears that afterthe defence evidence had 
been concluded, the Oourt called and ex- 
amined two witnesses and omitted to 
examine the accused on the  additienal 
evidence recorded. Section 342, Oriminal 
Procedure Code, does not refer specifically 
to such cases, it merely provides that an 
accused person must be examined generally 
on the case for the purpose of enabling 
him to explain circumstances appearing 
in evidence against him after the witnesses 
for the prosecution have been examined 
and before he is called on for his defence. 
This provision appears to be based’ onthe 
well-known principle that no man should 
be condemned unheard. It seems to me 
that it makes no difference whether the 
additional evidence is introduced by a 
prosequtor or whether it is brought on the 
record by the Court jtself and the general 
principle is the same that before the 
accused iscondemned he should have an 
opportunity of making any explanation he 
wishes to make with regard tothe circum- 
stances appearing in evidence against him. 
This, however,is openedto the exception 
“that where the additional evidence does 
not really disclose any fresh facts or does 
not affect the decision of the case, the 
accused is in no way prejudiced in not 
having had an opportunity to rendera 
further explanation. In the present case 
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thefacta de to by the additional: 
witnesses had been referred tobya num- 
ber of other pergongand the accused ata 
prior stage had an ample opportunity of 
giving what explanation he wished to 

ive with regard to the facts deposed to, 
The omission to examine the accused after 
the witnesses were examined by the Court 
has in no way prejudiced him and the case 
seems to me to be on all fours with the 
Patna case Prayag Gope v. Emperor 
(1). I, therefore, see no reason for interfer- 
ing in the matter, 

As regards the question of sentence, the 
offence was the first offence of both these 
accused, the property stolen was worth 
only Rs. 100. Speaking for myself I 
think the sentence has erred a little on 
the side of severity and I think juvenile 
adult might well have been given the 
benefit of 8. 562, Criminal Procedure Code, 
He has, however, not appealed and Allahdito 
whois sentenced to 8 months has now 
undergone his sentence, I donot thinkthat 
thisis a case in which any action is required 
in revision. 

The application is, ascordingly dig- 
missed. 

DeSouza, A.J. C.—I entirely agree. 

With regard to the question whether 
gB. 842 imperatively requires that an accused. 
person should be examined so as to ex- 
plainany circumstances against him in 
the evidence given after the close of the 
case for the prosecution if the witness 
is a witness examined on behalf of 
the Court,I do not see any reason to 
discriminate between a witness examined 
on behalf of the prosécution and a witness 
examined en behalf of the Oourt. If in 
the evidence given by & witness examined 
on behalfofthe Court there are material 
statements incriminating the accused person 
which he has hadso far no opportunity to 
explain, I think he shouldbe given an op- 
portunity to explain them. The ruling in 
the case of Prayag Gope v. Emperor (1) ig 
generally quoted to support the opposite 
view. It seems to me that the head 
note in that case is tod broadly stated, 
The head note is to the following effect:— 

“Where an accused person has been ex- 
amined under 8.'342, Orfminal Procedure 
Oode, after the close of the prosecution 
case, and subsequently the Court examines 
a person tinders. 540 (whethar such per- 

(19 83 Ind. Oes. 284; 3 Pat. 1015; (1924) Pat. 247; 58 
D. T. 571; A. T, R., 1824 Pat. 764; 25 Cr, L, J 1276, 
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bon be one of the prosecution witnesses or 
&nother person), it is not necessary to 
ie arung the accused person under 
$, 84 Ah 

In the body of the judgment, however, 
the learned Judges are careful to explain 
that in the present instance the accused per- 
sons seemed to be in no way prejudiced partly, 
becausethe questions put by the Court 
related not to the occurrence which was 
the subject-matter of the charge but to 
gome matter in relation to the title of the 
lands and partly because the accused per- 
sons had achance of cross-examining the 
witness but refrained from doing so. The 
learned Judges added that if the accused 
were unwilling to cross-examine the 
witnesses as a Court witness it would be 
unlikely that they would have been 
anxious to make any statement to explain 
away any evidence given by the complainant 
as a Court witness. 

The general principle of Criminal Law 
that no person is tobe condemned without 
havingan opportunity of explaining the 
evidence against him, as pointed out b 
my learned brother, applies not only wit 
regard to witnesses examined on behalf 
of the prosecution but also with regard 
te witnesses examined by the Uourt under 
8. 940, Code of Oriminal Procedure, But, 
as in the present case the applicant does 
not seem to have been prejudiced by the 
failure of the Magistrate to examine him 
after witnesses on behalf of the Court, 
were taken, I see no reason to interfere 
and concur inthe order proposed by my 


learned brother. 
P, D, à, Application dismissed, 


LAHORE HIGH COURT. 
ORIMINAL MIEOBLLANEOUS PETITION No, 29 
or 1928. 

March 30, 1928, 

Present:—Mr. Justice Coldstream, 
WALIDAD— ACONSED--—PRTITIONER 
versus 
NIZAM-UD-DIN—Cok BLAINANT— 
RESPONDENT. 

Criminal Procedure Code (Ac? V of 1898), s. ó26—. 
Croas-complaints—Petitioner's complaint digmissed— 
Apprekension of conviction in cross-complaint— 
Transfer, — i 

It is desirable that cross-complaints shout 
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ordinarily be disposed of by.the same Magistrgtà, 
Therefore, the mere fact that the petitioner's come 
plaint has been dismissed and he is Bpprehensivé 
of a conviction in the oross-compleint is no ground. 
for transfer of the crose-complaint. 

Petition for transfer of the case from 
the Court of the Magistrate First Oless, 
exercising enhanced powers under s. 30, 
Oriminal Procedure Oode, Gurdaspur, to 
some other Court having competent juris- 
diction in the District. 

Sayad Mohsin Shah, for the Petitioner. 

Mr. Muhammad Munir, for the Respond- 
ent. 

ORDER.—The petitioner, Wali Dad, 
instituted a complaint against Nizam-ud- 
Din and others under s. 467, Indian Penal 
Oode, on the 5th July, 1927, Nizam-ud- 
Din filed a cross-complaint «against the 
petitioner on 7th October, 1927, under the 
same section. 

The Magistrate heard the prosecution evi- 
dence in both cases. He discharged Nizam- 
ud-Din on 30th November, 1927,and on the 
same date framed a charge against Wali 
Dad. Wali Dad having unsuccessfully 
applied to the District Magistrate for a 
transfer has come to this Court fora trans- 
fer under s. 526, Oriminal Procedure Code, 
on the ground that the trying Magistrate 
hasalready expressed his opinion adversely 
to him and other allegations which after 
seeing the Magistrate's report and the 
record and hearing Counsel I find to be 
entirely baseless, 

It is obviously desirable that cross-com» 
plaints should ordinarily be disposed of by 
the same Magistrate, 

The mere fact that the petitioner's 
complaint was dismissed and that he is 
apprehemsiveof a conviction are by theme 
selves certainly not good grounds for a 
transfer. In this case it appears clear to 
me that the petitioner has been abusing the 
provisions of the Procedure Code merely 
for vexatious delay. The charge ‘was 
framed as already noted on the ‘30th 
November, 1927, when the 14th December, 
was fixed for further cross-examination of 
the prosecution witnesses. On the 14th 
December the petitioner (accuged) cresg- 
examined prosecution witnesses giving. 
up the Finger Print Expert Mr. Banerjee, 
The 23rd December, 1927, was fixed for 
hearing defence evidence. On that date 
the petitioner produced no witnesses 
although his rélatives had undertaken on 
the previous hearing to produce the evi- 
dence. An adjournment for defence 


e t 


1111, ©, 1038 


evidence was allowed, the 10th January, 
1928, being fixed, On that dateone wit- 
ness was present but the petitioner did not 
examine him but asked for an adjournment 
_to'allowhim to apply for transfer. The 
onse was postponed accordingly to 26th 
January. On that date the petitioner 
asked for an adjournment to allow him to 
appeal against the District Magistrate's 
order dismissing his application. He had 
not applied to the District Magistrate until 
the 25th January, (date of affidavit attached 
to the petition). There are no grounds 
on which the petitioner can reasonably 
apprehend that he will not be fairly tried. 
In rejecting the application as frivolous 
and vaxatious I order the petitioner to pay 
Rs. 40 as costs recoverable by Counsel for 
the respondent Nizam-ud-Din. i 
amount is declared by  Nizam-ud-Din's 
Counsel to have been paid to him. 
R. L, Application rejected. 


el 
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MADRAS HIGH COURT. 
ORIMINAL Ravisron Oases Nos. 1045 ann 1046 
or 1987. 

(Ogtuinat Revision Patrrions Nos. 936 AND 
937 or 1927). 

March 28, 1928. 

Present :—Mr. Justice Davadoss, 
PRESIDENT, UNION BOARD or 
THIRUVETTIYORE —CoMPLAINANT— 
PRTITTIONER 


versus . 
ATOHU ACHARY—Acovssp 
Madras Local B m ae 
adras Local Boards Act (XIV 1920), a8, 141, 
214— License for burial in A ee dar Bef 
be in writing—Oral permission, effect of. 

Under as. 141 and 214 ofthe Madras Local Boards 
Act, all applications for licenses to open new places 
of burial and all licenses therefor must be in writing. 

It is not open to the President of a Local Board to 
grant a license orally. 

Petitions, under ss. 435 and 439 of the 
Oode of Criminal Procedure, 1898, praying 
the High Court to revise an order of the 
. Oourt of the First Olass Bench, at 
Thiruvettiyore, in Summary Trial Nos. 
122 and 123 of 1927. 

„Mr. K. 8. Jayarama, Iyer,. for the Peti- 
-tloner. . 

. Mr. Ganapathi, for the Public Prosecutor, 
‘for the Orown. E 
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BBE 
Mr, V, Rajagopalachartar’ fos the Respond’ 


ent, 

ORDER.—These two applications are 
for revising the order of the First Olass 
Bench Courtof Thiruvettiyoreaoquitting the 
respondent in a prosecution launched by the 
President of the Union Board, Tiruvettiyore 
for burying dead bodies in a place not 
licensed for burial. The Bench acquitted 
the respondent on the ground that he had 
obtained an oral permission from the Talu 
Board and, therefore, he was not guilty o 
an offence under s. 141 of the Local Boards 
Act. Section 141 requires a license of the 
Taluq Board or of the Union Board for 
opening anew place of burial and the ap- 
plication shall bein writing and shall be 
accompanied by a plan of the place eta. 
The contention of the respondent is that 
an application was made to the President 
of the Taluq Board but as there was no 
time to obtain a written license, he gave am 
oral permission to him to bury the dead in 
the place for which he wanted the license. 
Section 214 of the Local Boards Act says 
** A]] licenses, notices and permissions given, 
issued, or granted, as the case may be, 
under the provisions of this Act must be 
in writing” and the form of the license 
is also given in the Act. That being so, it 
is not open to the President ofthe Taluq 
Board to grant a license orally. The re~ 
spondent not havin had the license in 
writing as required by s. 214 the so-called 
license by word of mouth is not gufficient 
compliance with the provision of s. 141, 
The order of the Bench is clearly illegal 
and itis set aside and the Bench is direct- 
ed to restore the two cases to file and dis- 
pose of them according to law. 

Y. N. Y. Order set aside. 
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Jqly 27, 1928. 
Present:—Mr. Justice Dalal. 
KISHORE*RAL AND ANOTSER— 
*PRTITIONERS 


versus 
* EMPEROR tarovan WILLIAMS— 
° OPPOSITE PARTY. m 
Criminal Procedure Code (Act V of 1898), ss. 526, 
§28—Transfer—Acoused's right to adjournment —In- 
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tention to move District Magistrate for iransfer—Trial 
Court, whether bound to adjourn—More than one 
adjournment, right to. 

An accused is entitled as of right to have his case 
ELS if he desires to move the High Oourt under 
p. 526, Criminal Procedure Code, for its transfer but 
no such right exists where the accused's intention is 
to apply to the District Magistrate under s. 528 of the 
Hai Dode. 

Once a case has been adjourned under 8.596 of thee 
Code, and the accused has failed to take advantage 
of the adjournment to move the High Court, he 
is not entitled to another adjournment to give him 
another opportunity to move the High Court. 

Mr. Janaki Prasad, for the Applicants, 

Mr. U. S. Bajpai, Government Advocate, 
for the Crown. 


JUDGMENT.—This was an applica- 
tion for the transfer of a criminal trial 

ending inthe Court of Mr. Ghanshiam 
Das at Ballia. He has now been trans- 
ferred. So the applicant's object has been 
gained, and the application requires no fur- 
ther order in that matter. 

It is pei however, for me to note 
that Mr. Ganshiam Das acted entirely 
according to law and was not to blame in 
refusing to grant postponement on the 14th 
of July. There seems to besome misappre- 
hension at the Bar as regards the provisions 
of s. 526 (8) of the Code ef Criminal Pro- 
cedure. It seems to be thought that post- 
ponements could be had in two instalments, 
one inorder to apply to the District Magis- 
trate for transfer and at another time to 
apply here for transfer. It is overlooked, 
however, that the clause making it incumb-, 
entona Court to adjourn hearing on an 
application is confined to s. pap which 
deals only with transfers made by this 
Court. To obtain an adjournment the 
accused has to notify hisintention to make 
an application "under this section", The 
nk EN to adjourn proceedings does 
not apply to every intention for a transfer, 
An application for transfer is made to the 
District Magistrate under s, 528 where he 
is given the power to withdraw any case 
from, or recall any ease. which he has 
made ever to, any Magistrate subordinate 
to him. This is the power, he can exercise 
of his ownimotion, end, therefore, an accused 
person applies to him ¢o exercise this 

wer. which is inherentin him. Under 
s. 528 there is no dnjunction given to the 
trial Court to adjourn proceedings in 
order to enable the accused person te 
apply to the District Magistrate: There 
is reason for this. The District Magistrate 
satthe spot, and not at a distance like 
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this Court, and, therefore, there would bend 
necessity to adjourn proceedings to enable 
an accused person to seek remedy from the, 
District Magistrate at the spot. It is only 
when the intention of the accused is to 
come here at a great distance that it will be 
necessary for proceedings to be adjourned 
in orderto enable the accused person to 
cover this distance and apply to this Court. 
If, therefore, an application for adjourn- 
ment is made on the ground that the 
accused desired a transfer, it would of 
necessity be presumed that the application 
was tobe made to this Court, and not to 
the District Magistrate. Once a case has 
been adjourned and the accused has not 
taken advantage of the adjournment to 
appear here and plead his cause, he would 
not be entitled to a second adjournment to 
give him another opportunity to appear 
here when he neglected to.take advantage. 
of .the first opportunity. Olause (8) of 
8. 526 was introduced by - theamendment 
of the Criminal Procedure in 1923 (Act 
XII of 1923) and has a salutary purpose, so 
that the case of an accused person who 
distrusts the Court where he is being tried 
may not be disposed of by that Court 
before he has had an opportunity of coming 
to this Court. The intention ofthe Legis- 
lature, however, was not that the provisions 
of this clause may be abused and the appli- 
cant be entitled wantonly to protract trial 
in the first Court. 
This application is dismissed. 
M, A; A, Application dismissed, 


SIND JUDICIAL COMMIS- 
SIONER'S COURT. 
Oni MINAL APPEAL No. 311 or 1937, 
February 24, 1928. lj 
Present; —Mr. Aéton, A. J. O., 
and Mr. DeSouza, A. J. C, 
EMPEROR-—PaoszOUTOX 


versus * 
SHIDOO AND ANOTHBR—ÀOCUSED. : 
Criminal Procedure Code (Act V of 1808), ss. 421, 
429, 489 (b)—Aceused's appeal summarily dismissed— . 
Accused subsequently called upon to show cause against 
enhaneement of sentence, whether can be itted to 
challenge conviction—Summary dismissal of appeal, 
effect of. z 
When an accused person has exercised his right 
of appeal and failed, he cannot, notwithstanding 
the fatt that his appeal has been summarily diss 
e 
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missed under s, 421 of the Criminal Procedure Uode 
and not after a hearing on the merits under s. 424 
of the said Code, while showing cause why his 
gentenos should not be enhanced, show cause against 
his conviction as well, except in the same manner 
as in any other revision application, that is to say, 
«that the conviction was based on no legal evidence or 
was manifestly erroneous. IP 857, col. 2.] 

Emperor v. Lukman (1), followed. 

Per DeSouza, A. J C —An order summarily dismiss- 
ing an appeal virtually amounts to an order confirming 
the findings both of fact and of law recorded by 
the lower Court and there is no reason to dis- 
criminate between an order summarily dismissing 
an appeal under s.421 of the Oriminal Procedure 
Qode and an order dismissing an appeal after 
hearing under s.424 of the Oode of Oriminal Pro- 
cedure so far as its liability to attack in revision 
ot of 5. 439, cl. (0) is concerned. [p. 858, 
col, 


Notice to accused to show cause why 
sentence awarded to him by Special First 
Class Magistrate, Karachi should not be 
enhanced. 


Mr. C. M. ?Lobo, Firat 
Prosecutor, fot the Orown. 
Mr. I, Castellino, for the Accused. 


JUDGMENT. 


Aston, A.J. C.—This is a case in which 
the record and proceeding have been called 
for suo motu and a notice issued tothe 
accused to show cause why their sentences 
should not be enhanced. 

It appears that the two accused Shidoo 
and Nagji were tried by the learned 
Special First Olass Magistrate, Karachi, 
for having committed an unnatural offence 
on the complainant Ugajia boy of 13 or 14 
years, They were convicted under s. 377 


Assistant Public 


&nd sentenced to nine months’ rigorous im-, 


risonment each. They appealed to the 
Sessions Court. But their appeals were 
summarily dismissed by the learned 
Judicial Commissioner. 

Inshowing cause against enhancement 
their Pleader has pointed out that the 
medical evidence is .at best neutral, that 
circumstances show that sodomy may or 
may not have been committed and that the 
learned Magistrate wasof opinion that the 
complainant Ugaji was probably a passive 
willing agent as wellas a habitual catamite, 
On the other hand, the evidence of Ugaji 
was corroborated by Jamnadas a boy who 
was present and the fact that Ugajiand 
Jamnadas met the two accused ,and a third 
person who is at large and accompanied 
Ugajiis deposed to by Velo. 

Quite apart from these facts, Rupchand, 
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J. O, in Emperor v. Lokman (1) has held:-3 

“Section 439 (6) Criminal Procedure Code, 
does not enable an accused person, who 
has exercised his right of appeal and failed, 
to challenge the findings of facts of the 
Appellate Oourt, while showing cause why 
his sentence should notbe enhanced except 
in the same manner as in any ordinary 
revision application”. 

This view is also in accordance with 
the decision of ths Bombay High Court 
in the case of Emperor v. Jorabhai Kisan- 
bhai (2). 

We are of opinion that grounds for sett. 
ing aside the conviction ofthe aceused in 
theexerciseof our revisional jurisdiction 
are not established. 

As regards the sentence, it is necessary 
to takeinto consideration the fact that 
Ugaji was probably a willing passive agent 
and acatamite. At the same time it isa 
factthat consenton his partisno defence 
though it makes the crime less serious than 
where an infant is kidnapped and subjected 
to unnatural lust. 

I think that the sentence of nine months 
was too light, In the cas of Shidoo, I 
would enhance the sentence to twelve 
months’ rigerous imprisonment and in the 
case of Nagji who is older, to eighteen 
months’ rigorous imprisonment. 

DeSouza,A. J. C.—A distinction 
was soughtto be made by the learned 
Pleader who argued the case forthe appli- 
cants between the case of the Emperor v, 
Lukmam (D and the present case. The 
ruling of Rupchand, A.J. O., that where 
an accused person appeals against hia 
conviction and his appeal has been dis- 
missed, itis not open to him in showing 
eause why his sentence should not be en. 
hanced, to show cause against his convic« 
tion except to the extent that the conviction 
was based on no legal evidence or wag 
manifestly erroneons was given in a ‘casa 
where the appeal had been heard and 
decidedon the merits, And Kincaid, J. O., 
who concurred with Rupchand, A. J, O., 
expressly based his view on the fact that 
in that case the convietion'was supported 
by the findings of fået of the Magistrate 
and a Sessions Judge and the Magistrate 
had tried the case with great care and 
both the Magistrate and the Sessiens 
Judge had written excellently considered 

0 98 Ind. Was. 49; 21 S. L. R. 107; 37 Or. L. J. 1238; 
A. I. R. 1927 Sind 39, 

(2) 07 Ind. Oas. 805; 50 B. 783; 28 Bom. L. R, 1051; 
A. I. R. 1936 Bgm. 555; 27 Or. L. J, 1178. | 
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jüdgments, In the case of Emperor v. 
Jorabhai Kisanbhat (2) the appeal had 
also been heard and decided on the 
merits, 

The point made out by the learned 
Pleader for the applicants isthat the present 
appeal had been summarily dismissed by, 
the learned Judicial Oommissioner and, 
therefore, the same weight should not be 
attached to the findings offact of the two 
Oourts as would have attached to thom, if 
the appeal had been heard and decided 
on the merits. The learned Pleader argued 
that the order summarily dismissing an 
appeal under the provisions of s, 421 of 
the Oode of Oriminal Procedure does not 
amount to 8 judgment within the meaning 
of B. 4248s ajudgment under s 424 implies 
@ trial. The learned Pleader suggests that 
the oe a sia in this case 18 not the 
judgment of the Oourt of Appeal, because 
there was none but the judgment of the 
trial Court and that there isno reason why 
the findings of fact of the trial Court 
should be treated asifthey were the find- 
ings of Court of Appeal. 

lace at first impressed with this argu- 
ment but on a more eereful consideration, 
it seems to me thatthe order summarily 
dismissing the appeal virtually amounts 
toanorder affirming the findings both of 
fact and of law recorded by the lower 
Court and there is noreason to discriminate 
between an order summarily dismissing 
the appeal unders.421 of the Oode of 
Criminal Procedure and an order dismiss- 
ing the appeal after hearing under s. 424 
of the Code of Oriminal Procedure so far 
ag its liability to attack in revision for 
the purposes of s. 439, cl. (6) is concerned. 
As pointed out by Rupchand, A. J. O., itis 
only where there is no legal evidence at 
all or when thereis & manifest failure 
of justice that the Court sitting in revisions 
will re open the findings of fact recorded 
by the two lower Courts. 

The learned Pablic Prosecutor admitted 
that in the present case evidence had 
been faken into consideration by the 
trial Oourt which was not admissible at 
all or which, if admissible, required cor- 
roboration. The, learndd, Pleader for the 
opponents, pointed out that the only cor- 
roboration of the evidence of Ugaji, the 
victim of sodomy, was the siatement of 
the boy of 12 years of age and ia whose 
statements there are several contradictions 
and incpnsistencies, And he contended 
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that Jumo's evidences is not sufficient 
corroboration of Ugaji who is after all an 
aecomplice in the eye of the law. . 

It must be remembered that we are 
here sitting in revision and if we decide 
to interfere on findings of fact, it must 
be only because we are convinced that 
there had been & manifest and OBS 
miscarriage of jnstice. I am unable tọ 
say that in the present case, having re- 
gard to the facts and the surrounding 
circumstances there has been such a mis- 
carriage of justice. Lt is hardly likely that 
& false charge of sodomy would be got 
up by Ugaji and that he would have 
complained about it to his master who 
immediately gave information at the Police 
thana. 

In my opinion, therefore, there would 
be no justification for interfering with 
the findings of fact and for the reasons 
given in the judgment of my learned 
colleague, I would concur 1n enhancing 
the sentences as proposed, 

P. B, 4. Sentence enhanced, 
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ALLAHABAD HIGH COURT. 
OxiuiNAL Rayiston No. 374 oF 1928, 
July 24, 1928, 

Present ;—Mr. Justice Dalal, 
PRAG DATT TIWARI—ACCUSEDe- 
APPLIOANT 


VETEUS 

EMPEROR—Opposits Panty. 
» Criminal Procedure Code (Act V of 1898), ss. 190 
(b 185 (1) (b)—F'alse report to Police—Subsequent 
complaint in Court—Proeecution under 2.211, Penal 
Code —Complaint under s. 195 (1) (b), if necessary— 
Non-cognizable offence—Report by Police Officer— 
Magistrate's power to take cognizance of offence. 

A person who prefers a false charge to the 
Police, and subsequently lodges & complaint in 
Court, which is dismissed, can be prosecuted for the 
offence under s. 211, Pengl Code, without any com- 
plaint from the Qourt which dealt with his com- 
plaint. In such cases the offence under s. 31] ig 
complete when the false report is made to the Police, 
and it cannot be said to have been committed in 
relation to any proceedings in Court, simply because 
a complaint was subaequently flled. [p. 859, col. 2,]- 

Brewn v. Ananda Lal Mullick (1), dissented from. 

Kashi Ram v. Emperor (2), followed. 

Ghaslawan Singh v. Emperor (3), distinguished. 

A Magistrate has power under s. 190 (b), Criminal 
Procedure Oode, to take cognizance of a non-cogniz- 
able offence on a report made by a Police Officer, [p, - 
860, col. 1.] 

Public Prosecutor v. Ratnavelu Chetty (4), fol- 


lowed. M 
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Oriminal revision !roman order of the 
Sessions Judge, Cawnpore, dated the 10th 
of April, 1998, l 

Mr. Hamid Hasan, for the Applicant, 

_, Mr.M. Waliullah, Assistant Government 
Advocate, for the Orown, 

JUDGMENT.—The Court had the 
advantage of ean tovery helpful argu- 
ments from the Assistant Government 
Advocate and from Mr. Hamid Hasan. 

One Prag Datt complained tothe Police 
that certain persons committed an offence. 
This was doneon the 9th of October, 1997. 
Subsequently he lodged a complaint in the 

ourt ofa Magistrate on the same allega- 
tions on 17th October, and the complaint 
was dismissed after inquiry en 2nd Novem- 
ber, 1927, A revision application to the 
Court of the Magistrate was dismissed in 
December of thatyear. Subsequently the 
Superintendent of Poliee of Cawnpore sent 
& written complaint tothe District Magis- 
trate for the ‘prosecution .of Prag Datt on 
a charge under s, 211 of the Indian Penal 
Code, and the trial is being held by a 
Deputy Magistrate Mr. Mathur. On 23rd 
February last on objection being raised by 
Prag Datt as tothe Magistrate's jurisdic- 
tion, the Magistrate gave reasons affirming 
his jurisdiction and directing the trial to 
proceed. A revision application from that 
order was dismissed by the learned Ses- 
sions Judge of Oawnpore. 

do not agree with the summary view 
taken by the Judge that so long as there 
is a sanction by any authority it will be 
sufficient to satisfy the requirements of 
5. 195, Oriminal Procedure Code, I have 


examined the case-law an the subject, and. 


there appears to be conflict of authority 
between this Court and the Oaloutta Hig 

Court. In a case like the present two 
Divisional Benches of the Oalcutta High 
Court have held that the provisions of 
8. 195 (1) (6) would apply, and that there 
could be no prosecutien without the sanc- 
tion of the Oourt where the complaint was 
subsequently made in Court. Inthe pre- 
sent case it will be noticed that no such 
sanction was obtained. The judgment of 
the Bench in Brown v. Ananda Lal Mullick 
(1) was deliverad by the learned Ohief 
Justice who has referred to a similar 
opinion given by another Bench of two 
Judges at about the same time. -The learn- 
ed Ohief Justice has commented on various 
sft}, 38 Tnd, Oaa, 897; 440, 650; 20 O, W. N. 13474 18 
Or. L. J. 25; 25 O. L, J. 59. A 
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rulings. His personal resson for holding: 
the view that he didis given in the fol 
lowing words :—“To hold otherwise might 
lead to unreasonable results, e.g., assume 
& case where the information to the Police 
is followed up by a complaint of a similar 
nature and to the same effect in Court 
which after investigation by a Magistrate 
is discharged: the person who had ‘been 
accused then applies to the Court for sano- 
tion to proseoute the person wholaid the 
complaint for making a false charge in 
Court. The Court refuses such sanction, 
Acéording to Mr. Gregory’s argument the 
person who had been accused can then 
proceed without any sanction against the 
prosecutor, alleging that he made a false 
charge to the Police in the thana, relying 
on ike same allegationsand the same facts 
which the Magistrate has already investigat- 
ed and as to which he had refused his sance 
tion. Such a construction would be most 
unreasonable and, in my judgmentis not 
warranted by the language of the Statute,” 
It may be pointed out with all respect that 
in sucha case, at all events, a prosecution 
under s. 182 would be possible, and if 
such conflict between the Oourt and the 
Police is permitted there is no reason why 
further conflict shoald not be permitted ag 
to prosecution under s. 211. A Bench of 
this Court held definitely in Kashi Ram v. 
Emperor (2) that an offence unders. 211 
was complete when the charge was made, 
that is, when a particular person was charg- 
ed before the Police. The mere fact that 
subsequent proceedings in Court are taken 
either against the person originally charged 
or against somebody else cannot affect what 
was done when the original charge was 
made, if it was & charge. In that case re- 
ference was made to & Bench of two Judges 
by Boys, J. That learned Judge disagreed 
with the view that a false report or a false 
charge made outside Court, thatis an offence 
under s. 211 ofthe Indian Penal Code com- 
mitted outside the Court, must be held to 
have been committed in relation toa pro- 
ceeding in a Oourt if subsequently the case 
came into Court. He found it yuite im- 
possible to hold that an offence is committ- 
ed in relation to aproceeding when in fact 
there has been no proceeding and to hold 
it to bein relation tb the proceeding in a 
Court retrogpeetively because subsequently 

(2) 82 Ind Oas. 167; 46 A. 908; 22 A. L. J. 829; 10 
O. & A. L. R. 918; A. I.R, 1924 All. 779; 35 Or. L J. 
1239; L, R. 5 A.el37 Or, 
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rome proceedings did go into Court, My 
attention was drawn to a subsequent Single 
Judge case of this Court, Ghaslawan Singh 
v, Emperor (3). The facts of that case are 
different. The learned Judge himself point- 
ed outthat the case before him was dis- 
tinguishable from the case of Kashi Ram 
v. Emperor (2%), because in the case before 
him the false charge was made in Court 
prior toany mention of sucha charge to 
the Bub-Inspector. In my opinion, the 
offence, ifany, committed, by Prag Datt, was 
complete before he went to Court with his 
complaint, and, therefore, it could not be 
paid that the offence was committed in, or 
in relation to, any proceeding in any Court. 
Sanction ofthe Court under s. 195 (b) of 
the Code of Criminal Procedure was, there- 
fore, not necessary. 

The next question is whether the Magis- 
trate had the power to take cognizance 
under s. 190 on a report by a Police Officer, 
The Superintendent of Police who com- 

lained did not take action under s. 195 (1). 

he Police Officer can make a report in 
writing of facts relating to a non-cognizable 
offence also, and on such report the Magis- 
trate can take cognizance of the offence, 
Unders. 190(b) cognizance may be taken 
of an offence upon a repertin writing of 
such facts made by any Police Officer. In 
the case of Public Prosecutor v. Ratnavelu 
Chetty (4) it was held by a Full Bench that 
by virtue of ss. 180 (1) (6) and200 (aa) of the 
Code of Criminal Procedure, Magistrates 
mentionedin s. 180 are entitled to take 
cognizance of even non-cognizable offences 
upon a report made in writing by a Police 
Offücer without examining the officer upon 
oath. 

Mr. Mathur er his suecessor has, there- 
fore, jurisdietion to continue the proceed- 
ings against Prag Dat. I dismiss this ap- 
plication for revision. 

M. A. A. Application dismissed. 

(3) 96 Ind Cas. 870; 24 A. L., J. 816; L, R, 7 A. 145 
Cr.; 27 Or. L. J. 1014; A. I. R. 1936 All. 613. 

(4) 96 Ind. Cas. 983; 49 M. 525; A.I. R. 1926 Mad. 


865; 27 Or, L. J. 1031; (1927) M. W. N. 43; 25 L, W. 248; 
52 M. L, 4. 210 (F. B. : 
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RANGOON HIGH COURT. 
OniMiNAL RuvtstoN No. 45-B or 1928, 
March 28, 1928, 

Present :—Mr. Justice Das. 
YAOOOB AHMED-—ACOUBED—AÀ PPLICANT 
versus 
V. M. ABDUL GANNY-—NoN-APPLIOANT. 
Criminal Procedure Code (Act V of 1898), s. 181 (8) 
—Servant entrusted with securities for collection from 
customers abroad—Misappropriation—Charge for 
breach of trust—Proper Court for trial~—Penal Code 

(Act XLV of 1860), s. 408. 

Where the complainant who resided at Rangoon 
entrusted the accused at Rangoon with certain 
promissory notes and Aundis and directed him to 

roceed up@ountry and collect the amounts, and 
the accused collected the amounts but did not 
render proper accounts for them, and a complaint 
was filed against the accused at Rangoon for criminal 
breach of trust: 

Held, that the Rangoon Oourt had jurisdiction to 
try the fence: Ip. 862, col. 1.] 

h 


Gunananda Dhone v. Santi Prakash Nandy (3), 
followed. 


Ahmed Ebrahim v. Ganny (1), distinguished. 


FAOTS appear from the following re- 
ference of the District Magistrate, Rangoon, 
in Criminal Revision Oase No. 498 of 1927: — 

I have heard Mr. Vakharia for tbe ap- 
plieant and Mr, Henderson for the re 
spondent. 

In the application now before me on 
revision, in which I am asked to set 
aside the discharge order of the Third 
Additional Magistrate, Rangoon, passed 
in his Oriminal Regular Trial No, 594 
of 1927, the arguments of Counsel have 
been focussed entirely upon the question 
of jurisdiction. For the learned Magis- 
trate has discharged the accused on the 
ground that the Rangoon Oourts have no 
jurisdiction to try the case. . 

The following are the undisputed facts, 
Firstly, the accused was the assistant of the 
complainant—a partnerin the Firm of Yacoob 
Ahmed Bros.—on 8 monthly salary.In April, 
1927, he was entrusted with a num bez of pro~ 
notes and hundis of different values with in- 
structions to proceed up-country and colleet 
the amounts due upon them atthe varioua 
places where the Firms concerned were 
situated. While the accused was so 
engaged he was entrusted with more pro- 
notes and hundisfor collection, the total 
value of pro-notes and hundis received by 
him numbering 102 and amounting to 
Rs. 46,354-12-6 in value. The accused for- 
warded this collections to Rangoen from time 
to time. But on the 21st July he wrote 
from Mandalay forwarding a list of outetand,. 
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ings realised and stating that he had 
detained the balance over and above 
Rs. 19,874 to his “personal account towards 
expenses" and asked for forgiveness (Ex. A). 
' The complainant ordered him to return at 
once. Another letter dated the 5th May 
was received from the accused in the same 
strain, Finally on the 24th August he 
returned to Rangocn, but he did notrender 
accounts untilabout the 25th September, 
when he tendered (Ex. C) a cash account, 
showing that he had appropriated to his 
personal expenses Rs, 3,601-13-9 out of his 
collections. 

The Third Additional Magistrate aceepted 
the arguments of the accused’s Advocate 
that the misappropriation took place in the 
Districts, and that the subject of the offence 
was the money and not the hundis or pro- 
notes. He relied especially on the case of 
Ahmed Ibrahim v, Ganny (1), as supporting 
his view that Rangoon had no jurisdiction. 

Before me it is argued by Mr. Vakharia 
that Rangoon has jurisdiction firatly because 
the entrustment took place in Rangoon, that 
is tosay, that the subject-matter of the 
offence was received in Rangoon, andsecond- 
ly that the money was retained in Rangoon 
since it was his duty to show accounts there, 
It is very clear that no weight attaches to 
his first contention, which ignores the 
obvious fact that the proceeds were mis- 
&ppropriated out of Rangoon and became 
the subject of an offence or offences in the 
place or places where the misappropriation 
took place. 

In his second contention he has relied 
chiefly on an unauthorised ruling from 
Calcutta Weekly Notes Gunananda Dhone 
v. Santi Prakash Nandy (2), where a Bench 
of two Judges arrived at the conclusion that 
if,as a result of criminal misappropriation, 
a person failed to render accounts according 
to his contract, he could be said to dis- 
honestly use the money at that place also 
and so to give jurisdiction to the Courts of 
that place for the trial of the offence. The 
facts of that case were that the complainant 
entrusted  hrticles in Oaleutta with 
instructions to sell ata fair price and to 
remit the amountsto Madhupur; and to 
adjust accounts at Burdwan onthe com- 
plainant's return there. The accused 
remitted a part of the sale-proceeds to 


" 74 Ind. Cas. 74; 1 R. 56; 2 Bur. L.J. 40; A. I. R. 
n ; Rang. 209; 24 Or. L. J, 747 


2) 86 Ind. Oas- 213; 290, W, N, 432; 41 C. ind, 80; 
£6 Or, Ly J, 725; A, I, R.1925 Cal. *913, 


YAOCOB AHMED 9, ABDUL GANNY. 


861 
Madhupur but submitted a false account to 
the complainant instead of the balance of 
the proceeds. Burdwan was held to have 
jurisdiction, 

This is not an authorized ruling and I 
would not be justified in accepting it asa 
ground for coming to a finding that Rangoon 
has jurisdiction. But it is pertinent to 
pont out that the cireumatances of the case 

efore me are much more analogous to those 
of the Oalcutta High Court's abovemen- 
tioned case than the case adjudicated by the 
lete May Oung, J. : 

The facta in the later case were that the 
accused, an agent of the complainant who 


lived in Rangoon, was stationed at Kobe in . 


Japan, and misappropriated a sum of 
money which he was instructed to pay to 
another agent at Yokohama. The com- 
plainant attempted to rely on s, 179, 
Oriminal Procedure Code, on the ground 
that wrongful loss to himself was a neces- 
sary ingredient of the offence. But in that 
he failed, because it was held that s. 179, 
Oriminal Procedure Code had no application, 
wrongful loss not being an essential 
ingredient of the offence. SeveralfAllahabad 
authorities to the contrary, which I have 
also considered in respect of this application, 
namely, Mahadeo v. Emperor (3), George 
Langridge v. Grace Atkins (4), were 
dissented from. Butone Allahabad case 
that of Ganeshi Lal v, Nand Kishore (9), 
was followed. That case deserves mention; 
although it was based on a consideration of 
the meaning of the word consequence, in 
s. 179, Oriminal Procedure Code, because 
the facts are somewhat similar to those of 
the present revisional application, An agent 
in charge of a branch shop in Sultan pur 
misappropriated money belonging to his 
principal, which should have been sent to 
the Head Office at Oawnpore, but it was held 
that the Oawnpore Oourta had no jurisdic- 
tion to try the agent for criminal mis- 
appropriation, 


But the Oaleutta ruling above quoted 
does not attempt to rély upon’ s, 179, 
Oriminal Procedure Oode. It is there held 
that s. 181 (2), Oriminal Procedure Code, is 
applicable in thet the accused may be said 
to have wrongfully retained property at the 


x) 6 Inda£us, 53; $2.A.397;7 A. L. J. 319; 11,407, 
x 1T Ind. Oas. 792; 35 A. 29; 10 A. L, J, 431; 13 Or, 
» J, 990. 
@ 1s Ind, Das. 319; 34 A, 487; 10 A, Lid. 45; 13 Or 
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place where he is bound to remit the 
money realised and to render accounts. As 
this point of view does not appear to have 
come within the scope of the learned 
Judge’s consideration in the Rangoon 
authority, Iam of opinion thata ruling of 
the Hon'ble Judges upon the question of 
jurisdiction is desirable in the present case, 

he question is,in effect, whether, if an 
assistant ofa firm receives pro-notes and 
hundis in Rangoon on the express condition 
that he collects the amounts realisable upon 
them, and proceeds to retain 8 portion of 
those moneys and submit an account shortly 
after his return to Rangoon showing that 
he has appropriated a sum of money to 
himself, the Rangoon Oourts should have 
jurisdiction, 

It has been asked, if Rangoon has not 
jurisdiction, what Oourts have? The Third 
Additional Magistrate suggests Mandalay 
where certain collections were made and 
whence the first confessional letter was 
written. It may beinferred that some of 
the moneys were there misappropriated; but 
of this I see no proof. Both, the reapondent 
and the applicant, live in Rangoon. It 
would seem & curious freak of procedure if 
the applicant had to journey to Mandalay 
to file a complaint against the respondent, 
in order to request the Mandalay Oourts to 
issue a warrant against the accused whom 
he had left behind in Rangoon. Hither the 

‘Orown or the applicant, if he bore the cost 
ef the prosecution would undergo what 
from acommon sense standpoint seems aa 
unnecessary expensé. There could be no 
question of prejudice to the respondent, if 
his case were tried in Rangoon. It is clear 
enough that he has only raised the question 
of jurisdiction in order to extricate himself, 
temporarily at least, from an ugly predica- 
ment. ` 

I solicit the orders of the High Oourt with 
the request that, if Rangoon has jurisdiction, 
the order of the Third Additional Magistrate 
may be set aside anda further enquiry 
ordered, and if ot, that tne applicant may 
be informed in what place he should file a 
fresh complaint. . 

Mr. Vakharia,for the Applicant. 

Mr. Henderson, for the Non-Applieant. 

JUDGMENT.—In this case I have no 

doubt in my mind that the Rangoon Courts 
have jurisdietion to deal with this matter. 
The promissory notes were entrusted tò the 
accused in Rangoon and the Accused must 
*pacount for them in Rangoon, «It is im- 


SHBKADHVA BAHAY V. HAMID MIAN, 


briefly ba stated as follows ;— 


111 1. 0. 1998 


possible for the complainant to find out 
actually where the accused misappropriated 
the money. 

I agree with the observations of the: 
learned Judgesin the case of Gunananda 
Dhone v. Santi Prokash Nandy (2). The 
ease of Ahmed Ebrahim v. Gunny (1) has 
no application to the facts in this case. 

I, therefore, set aside the order of the 
Third Additional Magistrate in this case 
and direct the District Magistrate either to 
try the case himself or transfer it to some 
other competent Magistrate within his 
jurisdiction except the Third Additional 
Magistrate, who has already dealt with it. 

A.N. A. Reference answered, 


PATNA HIGH COURT. 
ORIMINAL Ravision No, 716 oF 1927, 
December 22, 1927. 

Present :—Justice Sir Jwala Prasad, Kr.. 
SHUKADEVA SAHA Y—AocovusEp 
r—PRTITIONER 
versus 
HAMID MIAN—ReseonDeEnt. 
Criminal Procedure Code (Act V of 1898), &s. 178, 
190 (1) (bj—F:nal report of Police laid before Magis- 
trate and disposed of —Power of District Magistrate 

to direct Polsce to submit charge-sheet. 

A District Magistrate has no power to direct the 
Police to submit a charge-sheet after afinal report 
recommending that proceedings need not be taken 
against the accused has been put up before a Magis- 
trate having jurisdiction to take cognizance of the 
P NOE and has been disposed of by him. [p. 864, eol. 

Criminal revision from an erderof the 
District Magistrate, Ohamparan, dated the 
26th October, 1927, 

Mr. Manuk (with him Messrs. H. L, 
Nandkeolyar and DL. Nandkeolyar), for 
the Petitioner. 

Mr. Sultan Ahmad, Government Advoeate 
(with him Messrs. Ahmad Raza, Gulam 
Muhammad and Syed Muhammad Izhar 
Hussain), for the Orown. : 

JUDGMENT.—The petitioner is ag- 
grieved by the orderof the District Magis- 
trate of Ohamparan, dated the 26th October, 
1927, directing the Police to submita 
charge shebt against him and two others, 
Bishunath Upadhya and Baldeo Pasari, 
The circumstances under which the ordor 
of the Distriat Magistrate was passed m 
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On the 2nd August, 1927, some unfor- 
tunate communal riots took place at Bet- 
tiah in which one Kari Mian was murder- 

. ed. During the course of investigation, on 
the 13th August, 1927, one Hamid Mian 
was examined by the Police under s, 161 
of the Code of Oriminal Procedure. He 
charged the petitioner along with other 
persons as having instigated the murder 
of his father Kari Mian. On the basis 
of this statement a First Information was 
drawn up by the Sub-Inspector of Police 
on the 26th August, 1927, against the peti- 
tioner and others, After completion 
of the investigation a report under s. 178, 
usually called the “final report," was sub- 
mitted to the Sub-Divisional Officer of 
Bettiah. The report disbelieved the version 
of Hamid Mian that the petitioner instigat- 
ed the murder in question. It was said 
that the evidence was tainted and though 
& certain aniount of evidence was found 
against Bishunath and Baldeo it was con- 
sidered insufficient for a charge sheet, 
and hence a final report under s. 303 read 
with s. 149 was submitted under orders of 
the Deputy Inspector-General of Police. 
This repert was submitted through the 
superior Police Officer under s. 158 of the 
Code of Oriminal Procedure to the Sub- 
Divisional Officer on the 13th of Septem- 
ber. The Magistrate passed the following 
order on the 14th September: 

“Enter true under s. 302. Accused un- 
known ; evidence unreliable, 


A day before this order of the Magis- 
-trate, a petition was filed before the 
Magistrate on behalf of Hamid Mign im- 
pugning the Police investigation and pray- 
ing that “In case the Police submits 
final report in the above murder case your 
honour may in view of the seriousness 
of the crime be pleased to call for a 
charge sheet or be pleased to give op- 
portunity to the petitioner to prove his 
case by witnesses who are present.” 

The Magistrate disposed of it by re- 
ference to his order on petitions in similar 
cases: "Vide the order on the other peti- 
tions." 


The order on those petitions has been 
quoted in the petition of Hamid Mian 
to the District Magistrate, dated the 29th 
September, 1927, and runs as follows : 

"This verges on the libellous, especially 
As it is well-known that the Superintend- 
pnt of Polico and Deputy peotor- 
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General, both Christians, have supervised 
every detail." 

Aggrieved by this order of the Sub- 
Divisional Magistrate, Hamid Mian filed 
an application before the District 
Magistrate praying that “your honour. 
may be pleased to send for the 
Police papers and after hearing the .' 
petitioner's ^ Counsel order judicial 
enquiry into the case or direct the Police 
to submit charge sheet in the case." 

The District Magistrate acceded to the 
prayer and, as observed above, directed 
the Police to submit charge sheet. 

Mr. Manuk on behalf of the petitioner 
contends that the order of the District 
Magistrate is not only illegal but wholly 
without jurisdiction. He says that the 
District Magistrate had no power to direct 
& charge sheet to be submitted against 
the petitioner. Sir Sultan Ahmad, on 
the other hand, contends that the order 
of the District Magistrate was purely 
&n executive order and is not covered 
by the Code of Criminal Procedure and 
that consequently the order is not cap- 
able of being challenged on the revi- 
sional jurisdiction of this Court. The 
question raised is very important, and 
not free from doubt and difficulty. The 
report in question was submitted to the 
Sub- Divisional Magistrate in the usual and 
legal way. It was the final report in 
the case, final in the sense that the in- 
vestigation had been “completed,” to use 
the word of 8.173. That section requirea 
that the Police Officer shall submit hia 
final report to the Magistrate empowered 
to take cognizance of the offence on a 
Police report. Thess words refer to cl, 
(b), sub-s. (1) of 8.190 of the Cede, which 
empowers the District Magistrate, Sub-Divi- 
sional Magistrate and any ether Magistrate 
specially empowered in that behalf to take 
cognizance of an offence upon a Policereport. 
The District Magistrate is the head of 
a district and is an pies officer so far 
as the Sub-Divisional Magistrate is con« 
cerned, The Sub-Divisional Magistrate wag 
placed in charge of the sub-division under 
orders of the Local Government under 
s. 13 of the Code. Under s. 17 (1) the 
District Magistrate is empowered to make 
rules or give special orders as to the dja 
tribution of business among Magistrates, 
including the Sub-Divisionel Officer subor- 
dinate to him : but Police reports under 
8, 173 aye tor be submitted to the Buky 


804 
Divisional Magistrate who had the power 
to take cognizance of an offence on a 
Police report. The report was according- 
ly properly placed before the Sub-Divisional 
Officer and legally disposed of by him. 
He refused to take cognizance of any 
offence under cl. (b) of 8. 181, accepting 
‘the recommendation of the Police Officer 
in the report that the oase against the 

etitioner was highlyimprobable. Thereport 

ving been once placed beforethe Sab-Divi- 
sional Officer and disposed of by him 
could not be again put up before the 
District Magistrate. It went to him on 
account of the petition of Hamid Mian 
ín which he complained of the order 
of the Sub-Divisional Officer refusing 
to take cognizance of the offence and 
also not taking action upon his peti- 
tion of the 13th of August, protesting 
against the Police investigation, The Dis- 
trict Magistrate in his order says: 
“The main reason given in the final 
report for not submitting a charge sheet 
seems to be that there was no special 
reason why Sukhdeo Sahai, who is a 
Mukhtear and regarded as one of the 
local leaders of the Hindus, should in- 
stigate a murder of Kari Mian, who was 
quite an unknown person, The Police, 
however, admit that there was a certain 
amount of evidence against Bishunath 
Upadhaya and Baldeo Pasari. This, how- 
ever, is a case in which as I have re- 
marked one statement was recorded much 
earlier than in most of the other cases 
and it is difficult to°see how Badar could 
have begun at that stage to concoct a 
false case. I think the complainant has 
good reason for objecting to the final re- 
port and for claiming that his case should 
at least be enquired into by a Magistrate. 
T, therefore, allow this application and 
direct that the Police submit a charge 
sheet against Bishunath Upadhaya, Baldeo 
Pasari and Sukhdeo Sahay.” - 

This order virtually sets aside the order 
of the ‘Sub DiviBional Officer passed upon 
the Police report and the petition on be- 
half of Hamid Mian, dated the 13th Bep- 
tember. y M 

It has been frankly admitted by Sir 
Aultan Ahmad that there is no provision 
if the Code of Oriminal Preévedure for 
‘putting up the Police report to the Dis- 
trict Magistrate. in a case of this Kind, 
, but he S the executive héad of the 
district and of -the Pdlice,-has the 


SRUEADRVA SAHAY v. HAMID MIAN, 


- 


- 111 L ©. 1998 


right to direct a Police Officer to submit 
acharge sheet. Calling for a charge sheet ` 
in the teeth of the Police Officers’ view that 
there was no case against the accused , 
amounts to putting the accused to a trial; 
for in submitting a charge sheet the Police 
Officer has to send up an accused or to 
release him on bail,or to report that he ig 
absconding in which case the Magistrate 
would take proper action to force his atten- 
dance. lt seems to me thatsuch an order 
must be a judicial one as calling upon the 
accused to take his trial and fettering his 
liberty, and [ do not think that the District 
Magistrate had the power under the Oode 
to eall for a charge sheet after the final 
report: was put up before a Magistrate 
empowered to take cognizance of the 
offence under s. 173 and disposed of 
by him. The order of the District Magis- 
trate must, therefore, be set aside, 

The matter, however, doés not rest 
here. The prayers of Hamid Mian before 
the District Magistrate were (1) to ordera 
& judicial enquiry into the case, or (2) 
to direct the Police to submit charge sheet, 
The District Magistrate did not pass any 
order with respect to the first prayer, 
inasmuch as heimmediately directed the 
Police to submitcharge sheet, That prayer 
of Hamid Mian must now be considered. It 
seems to me that the petition of the 13th 
August filed before the Sub-Divieional 
Officer was a protest petition and came 
under the definition of'complaint" given 
in s. (4) (h) of the Oode of Oriminal Proce- 
dure, “Complaint” means the allegation 
made orally or in writing to a Magistrate 
with a view to his taking action against 
the person whohas committed an offence, 
Mr. Manuk contended that the name‘ of 
the accused was not mentioned in this 
petition. This, however, is not imperatively 
required under the definition, Reading 
the petition it is obvious that it related to 
the murder case of Kari Mian which was 
under the investigation of the Police and 
in which a final report was to he Submitted, 
The Policeenquiry wasimpugnedand a prayer 
was made to call for a charge sheet, or 
to give an opportunity to the petitioner 
to prove his case by witnesses. I hold that 
this was a complaint under the Code of 
Criminal Procedure filed unders. 200. The 
Magistrate did not dispose of it in 
accordance with law. He should have 
examined the petitiener on oath and dis. 


posed of it in accordance wiih law, The 
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Petition, however, purports to beon behalf 


of Hamid Mian relating to his father cused, 


* Kari Mian’s murder during the recent 
riot. Itisinitialled at the left-hand corner 
by Mr. Abdul Wadood, a Pleader of 
Muzaffarpur. To the petition is attached 
a vakalatnama which is not properly. 
drawn up. Except saying that itis a peti- 
tion on behalf of Hamid Mian, the name of 
the actual petitioner is not mentioned. 
From what has transpired it may be taken 
to be apetition of Hamid Mian; but it 
must be properly signed with a proper 
vakalatnama. The accused is entitled to 
ask the complainant to take the respon- 
sibility of filing a valid complaint under 
the Oode. Itis open to Hamid Mian if he 
wants to go on with the case to file a fresh 
compldint or in the presence of the Magis- 
trate to rectify the defects pointed out 
above, If that is done, then the Magis- 
trate will proceed to dispose ofthe com- 
plaint in Accordance with law as laid down 
in Ohap. XVI of the Oode of Oriminal 


Procedure, 
Order set aside. - 


A N. A 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
FULL BENCH. 
ORIMINAL RRrRgERNOE No. 76 or 1028. 
May 25, 1928. 

Present :—Mr. Percival, J. O., Mr. 
Aston, A.J. ©., Mr. Rupchand Bilaram, 
“A. J. O., and Mr. DeSouza, A. J. C. 
EMPEROR—ProsgooTor’” 
versus 
JIAND AND ANOTBER—À.COUBED. 
Criminal Procedure Code (Act V of 1898), s. $07— 
Court of the Judicial Commissioner of Sind—Sessions 
case, trial of —ÜUnanvmous verdict of Jury—Judge'e 
disagreement—Reference to High Court, legality of. 
Held, by the Full Beach (Percival, J. C., and De- 
Souza, A. J. C., dissenting)—A Judge of the Court of 
the Judicial Commissioner in Sind trying a Sessions 
case has no power to make a reference to the Judicial 
Commissioney's Oourt in its High Court Jurisdiction 
unders. 307 of the Code of Oriminal Procedure, 
. wheresuch Judge disagrees, with the unanimous 
verdict of the Jury and considers that reference to 
the High Court is necessary. [p. 872, col. 2; p. 377, col. 
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Khudabus v. Emperor (2, considered. 


Oriminal reference) made, by Mr. Aston, ' 


Additional Judicial Commissioner. 
Mr, T. G, Elphinston, Publie Prosecutor, 
for the Crown. 


Bü 
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, 605 


Mr. Partabrat D. Punwani, for the Ac. 


JUDGMENT.' 

Percival, J. C.—In this case a re- 
ference under s. 307 of the Oriminal Pro- 
cedure Code has been made by Mr. Aston, 
Additional Judicial Commissioner, in the 
case of Crown v. Jiand and Adho, in 
which the Jury have given & unanimous 
verdict of not guilty. The reference has 
come before the Full Bench to consider 
the legal question whether an Additional 
Judicial Commissioner, when trying a 
Sessions case in this Court, has power to 
refer under s. 307, Oriminal Procedure 
Oode,if he disagrees with the unanimous 
verdict of the Jury and considers that 
a reference to the High Oourt is neces. 
sary. This legal question has been con- 
sidered by the Full Bench because the 
power of the Court is doubtful, and be. 
cause it washeld by Mr. Kennedy, A. J. 0.,in 
Emperor v. Mithoo (1) that he had no power 
of reference ; and that view bas been 
accepted by this Court up to now, 

The legal question has been carefully 
argued by the learned Public Prosecutor 
for the Orown and by the learned Pleader, 
Mr. Partabrai, who appeared for the ao- 
cused, 

Now there are three possible alternatives 
to be considered in connection with the 
powers of this Court under Ohap. XXIII 
of the Oriminal Procedure Code. It may 
be held that this Court is a Sessions 
Court following the procedure of a High 
Court without power of reference. Second- 
ly, it may be held that this Court is a 
Sessions Court following the procedure 
of & High Court with power of reference, 
and thirdly, it may be held that this 
Court is a Sessions Court following the 
procedure of Sessions Court and conses 
quently with power of reference, 

I start with the assumption that this 
is a Sessions Court, because it was so 
held in the Full Bench case, Khudabus 
v. Emperor (2) Norin fact do Isee any 
reason to disagree with the finding of 
the Full Bench, on this point. It was 
observed in the judgmenta in that Full 
Bench case that ig was a Sessiong 
Oourt following the procedure of a High 
Court. But the reference to the procedure 
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of a High Court is not a part of the 
ruling itself. It was further held in 
that case that an appeal lies from a 
decision of the Courtholding a Sessions 
trial where the Judge has accepted the 
verdict of the Jury. 

Now, out of the three alternatives, I. 
may first refer to the second alternative, 
namely, that this is a Sessions Oourt 
following the procedure of a High Oourt 
with power of reference. 

The main point that was argued by 
Mr, Partabrai in this connection was that, 
when we follow the procedure of a High 
Oourt throughout the various sections of 
Ohap. XXIII and arrive at s. 305 and 
the Jury are unanimous, the Judge must 
necessarily give judgment in accordance 
with that verdict under s. 305 (1) 
and, the case having concluded, there is 
no further occasion or opportunity for 
a reference to this Court. As I am dis- 
posed to agree with this view, I do not 
discuss this point further. 

The argument in favour of the reference 
which appeals to me personally most 
strongly is the argument in favour of 
the contention that thisis a Sessions Court 
with Sessions Court procedure, and that 
this procedure has not been altered by 
theamendments to s. 4 (j) and s. 266 made 
by Act XII of 1923. The view that has 
been pressed by the learned Pleader, Mr, 
Partabrai, is that you have to substitute 
"the Court of the Judicial Commissioner” for 
“High Court” in Chap. XXIII that you have 
only to look at the sections in Ohap. XXIII 
where the words “High Oourt" are used 
(except ss, 276 and 307); thatsthe procedure 
laid downin those sections, from ss. 267 to 
805, has to be followed; and that, therefore, 
the procedure must be that of a High 
Oourt, It appears to me, however, that 
the crux of the situation is that a clear 
distinction must be made between “juris- 
diction” and “procedure”; and, if this 
distinction isadopted, then when a Judge 
of this Court holds& Sessions trial, that 
trial is a-trial before Sessions Judge and 
cannot be. said to be tried before a 
High Court; As this Qourt has only 
the Sessions CourteJurisdiction conferred 
npon it by Bombay Act XII of 1866, 
no Judge of this Court has jurisdiction. 
to try a case as a High Court. eIf the 
wording of s. 267 and other sectiont has 
been “trial before a Sessions Oourt fol- 
lowing the. procedure of a High Court" 
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instead of trial before High Oourt, then 
8. 266 would of course have been ap-. 
plicable. 

If we once hold the view that there 
is no trial before a High Court, because 
this Oourt has no Original High Oourt 
Jurisdiction, then the trial must be a 
trial before a Oourt of Sessions, and in 
that case all the provisions iegarung 
Oourt of Sessions in Ohap. XXIII must 
apply, and no difficulty arises. A reference 
naturally follows under s. 307 of the Code. 

We come to the question, therefore, if it 
is nota trial beforea High Court and if 
a Judge of this Court had no jurisdiction 
to try a case as a High Court Judge, what 
was meant by the amendments ins.4(j) 
and s. 266 of the Code made in 1923? 

Now it seems to me that, if we continue 
to cling to the distinction between “‘juris- 
diction” and “procedure” we find that s. 266 
merely describes the procedure tp be adopt- 
ed by the various Courts there mentioned, 
after they have been given the jurisdiction 
of a High Court by some local Legislature, 
When any of the Courts mentioned in 
B. 266 has bya local Legislature been given 
the jurisdiction ofa High Court, then and 
then only s. 266 comes into play in respect 
of that Court. 

The draftsman who drafted the amend- 
ments ins. 4 (j) and s, 26€ in 1923, no doubt 
had in mind Oourts similar to the Ohief 
Oourt of the Punjab, which tried no 
original criminal cases except those 
against European British subjects. In 
sucha Court three things were necessary. 
One was jurisdiction to try a case, which 
jurisdiction was given by the Local Legis- 
lature, secondly, an amendment in s. 4 (j) 
to enable the jurisdiction to be exercised 
against European British subjects as 
wellas against Indians, and, thirdly, an 
amendmentin s, 266 laying down the 
procedure to beadopted by the said Chief 
Oourt while trying Eufopeans. Now the 
amendment affecting this Oourt has been 
made in 8. 266 before this Ceurt has been 
given the necessary jurisdictien to try 
cases ag a High Court. The belief of the 
draftsman no doubt was that as in the ` 
case ofthe Ohief Oourt of the Punjab, 
this Court had previouely no jurisdiction to 
try original criminal cases and that, there- 
fore, as soon ås the amendments were 
madein s.4(j) and s. 266 by the Indian Legis. 
lature,this Court would be given juris- 
diotion to try cases as s High Court, Cons 
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sequently in order to save delay, the 
-amendments in ss. 4 (j)and 266 were made 
even before jurisdiction had been conferred 
on this Court by the Loeal Legislature. 
No difficulty has in fact followed from 
amendment of s.4 (j). But in regard to 
8. 266 the position is that the procedure 
to be followed has been laid down before 
requisite jurisdiction to try cases asa 
High Oourt has been granted by the Local 
Legislature. In the case of the Ohief 
Oourt of Lower Burma it was expressly 
stated in the Local Act VI of 1900, s. 8, that 
the Court was a High Court for the trial of 
European British subjects. In the case of 
the Ohief Court of Lower Burma, therefore, 
there were the three necessary ingredients, 
—(1) Jurisdiction to try as a High Court; 
(II) power to try European British sub- 
jects as well as Indians; and (III) procedure 
a3 laid down in s. 266. 


In Karachi wehave the two latter ingre- 
diente but lack the first and most import- 
ant one, namely, juriadiotion totry a case 
as a High Court, Therefore, if we consider 
first theintention, and secondly the effect 
of the amendmentin s. 266 we find that 
the intention of the amendment was te 
lay down a procedure which would come 
into force when the Local Legislature had 
made this into a High Court for the pur- 
pose of trying European British subjects 
only. The Act which made the amend- 
ment in s. 268 arose ontof a Racial Dis- 
tinctions Committee, and the question of 
the trial of Indians was not at all consider- 
ed in this connection by that Committee, 
Thisis sufficiently clear from the nature 
of the amendments made in that Amending 
Act. If then this view of the situation is cor- 
rect, theconclusion simply is that theamend- 
ment in 8, 266 has no effect at all, at any 
rate so far as Indian accused are concerned, 
untilthis Court is given jurisdiction to 
try a caseasa High Oourt, because the 
sections in Ohap. XXIII which deal with 
a trial before a High Oourt can be put 
out of consideration, as there cannot be any 
trial before a High Court in Karachi as 
long as there is no jurisdiction to try a case 
here as a High Court. 


The result is that, even if we substitute 
the words "Court of the J udjcial Oommis+ 
sioner of Bind" for the words "High Court" 
in ss, 207 and 308 etc. the effect is nil, at 
any rate when the accused is not a Euro. 
pean British subject, becange there cannot 
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be any trial before a High Court in 
Karachi. 

Taking this view of the case, therefore, we 
have only to look at the sections dealing 
with trials before a Sessions Courts and not 
to those dealing with trials beforea High 
Uourt. It appears to me that the Full Bench 
ruling in Khudabux v. Emperor (2) is not 
really contrary to this conclusion as it is 
there laid down that an appeal lies in the 
case of a person convicted “on atrial held 
by a Sessions Judge” (s. 410 of the Oriminal 
Procedure Oode), in other words, convicted 
“at atrial before a Court of Session” under 
Ohap. XXIII. The appeal lies, not because 
the Oourtis a Courtof Session, but becausa 
the accused istried before Oourt of Ses- 
sions. If the accused is tried before a 
Court of Sessions he must be tried under 
8. 268 because, if he were tried before a 
High Court under s. 267, then no appeal 
would lie. An appeal lies because the 
accused is tried under Ohap. XXIII, before 
a Court of Sessions, Oanit then be held 
that no reference under s. 307 liea 
on the ground that the accused is tried 
beforea High Court under the same 
Chapter ? . 

In the course of the arguments theré 
were two or three other pointe of special 
importance discussed. I think it desirable, 
therefore, to refer to them very briefly, 
though personallyIam not inclined to accept 
those arguments, 

Oneargument was that the word "in- 
cludes” in s. 268 is to be distinguished 
from "means" in that, section. Personally I 
am not inclined to attach special weight to 
that argument, ` 

Another argument was that the power 
of reference has been given in s. 307 an 
as no change has been made in respect o 
8. 307, the power given to a Judge of thia 
Oourt to refer a case under that section 
has not been altered; and, therefore, that 
it must remain so unless it has been dea 
finitely modified, This is an argument. 
which is entitled to weight, though per- 
sonally I prefer to look at the question 
from a slightly different point of view. 

Another point that was argued by the, 
learned Pablic Prosecutor is that whila 
this is a Sessions Court in accordance with, 
tHe view which Ihave, suggested for the 
trial of Indians, still “it is a High Ootrt 
for, Europeans British subjecta, in view 
ofs. £ (j) ef the Code, This point, I bes . 
leve, is being, disonased hy te learned 
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A.J.C. Dr. De Souza: so I wil not deal 
‘with it myself. The conclusion at which 
I have arrived above refers to the point 
directly in issue in this reference, namely, 
the trial of an Indian accused. . 


In respect to the argument thatit is not 
right to hold that the amendment of s. 266 
is at the present moment of no effect 
except perhaps in the case of European 
British subjects (though it will have effect 
as soon asthe Courtis given jurisdiction 
of the High Court, it may be observed 
that if we take the contrary view, that 
the procedure of the High Oourt is to be 
followed, this: means that it must be held 
that the effec} Qfthe amendment ofs. 266 
is something ‘entirely different from what 
was intended, because it was surely not the 
4ntention (whatever may be the ‘ effect) of 
the amendment of 8.200 to make this Court 
something between a High Court and the 
Sessions Court. It also, in my opinion, 
raises the further difficulty mentioned 
above, namely, that itisa necessary infer- 
bhce from thatinterpretation of the law that 
B trial is before a High Court though this 
is nota High Court. With all respect, 
therefore, to contrary views, it seems to me 
that fewer difficulties arise from holding 
that the amendment of s. 266 is at present 
of noeffest, at least so far as an Indian 


accused is concerned, than from 
holding that this Court lis something 
etween a High Court and a Sessions 


Gourt, for which there is no precedent iu 
Indis. 

. Iregret that we are not able to arrive at 
& unanimous decision’ on this point, and 
that we are equally divided. Of course, 
avhen the Full Bench was constituted, it 
was foreseen that this difficulty might 
arise. It was, however, considered desir- 
able that, as this question affected the 
constitution ofthe Court, all the Judges 
should constitutethe Full Bench. There 
does not arpon to be any provision as to 
what should be done when a Full Bench 
is equally divided. The case, it appears, 
4alls under s. 9 (c) of Bombay Act XII of 
1866; butthereis no fifth Judge of this 
Court before whom the case can now be laid, 
assuming that thé case shduld be placed 
before a fifth Judge. * 


f am of opinion, therefore, e that the 
ruling of a Court when go divided must 
pe that we should adhere to the status tuo 
. pnte and hold that there is mo powerot 
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reference in this- case, “as it has been 
held for the last five years. ; 

For these reasons, the order of the Court 
willbethataJudge of this Court when 
iryinga Sessions case has no power of : 
reference under s. 307, if the verdict of the 
Jury is unanimous. 

In view of the fact that we are continu- 
ing the existing procedure of this Court, 
itis desirable to invite the attention of 
Government tothe question whether an 
amendment should notbe made, so as to 
change the constitution of the Court, at 
a very early date, 

In my opinion, there is a good deal to 
be said forthe propceal that this Court 
should be made into a High Court al 
to be 
said for the proposal that this Court should 
bea Sessions Court all in all. But the 
existing constitution, which is neither 
that of a Sessions Court ner that of a 
High Court is the most unsatisfactory 
arrangement above all, I would, therefore, 
recommend that this question may be 
taken up by Government without delay. 

One point, which cameout in the course 
of the argument, was that the difficulties, 
which have been occurring up to now are 
not going to be solved by the new Sind 
Chief Court Act because it is laid down in 
8.8ofthat Act that a Judge of this 
Court shall exercise the powers and per- 
form the duties of a Sessions in the Sessions 
Division of Karachi. Even, therefore, 
when the Sind Ohief Court Act comes 
into force still the difficulties now arising 
will continue, unless some amendment is 
made in tha: Act in the meantime, 

DeSouza, A. J. O.—I concur in 
the view expressed in the judgment of the 
learned Judicial Commissioner that the 
Court of the Judicial Commissioner in spite 
of the amendment to s. 266 of the Code of 
Oriminal Procedure made by Act XII of 
1998 continues to be & Sessions Court with 
a Sessions Court procedure, in trials of 
persons other than European British sub- 
jects or persons jointly eharged with 
European British subjects. The Oourt of 
the Judicial Oommissioner of Sind was 
created by s. 1(2) of the Bombay Act XII 
of 1860, and s. 1 (a) of that Act runs as 
follows :— 

."The Judicial Commissioner and Addi- 
tional Judicial Commissioners | shall be 
appeinted by the Local Government, by 
whom alone they shall be liable 
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to “be suspended or removed. They 
shall, within the District and Sessions Divi- 
sion of Karachi, each of them exercise 
all the jurisdiction and have all the 
. powers of a Judge of a District Oourt 
and of a Sessions Judge, and all Regula- 
tions, Acts, Notifications and rules now or 
hereafter in force and applying to the 
Judge of the District Court or Sessions 
Judge of Karachi shall, so far as they.are 
not inconsistent with this Act or with any 
Notifications or Ruleshereafter duly pub- 
lished or made, be deemed to apply also to 
each such Judicial Commissioner and Addi- 
tional Judicial Commissioner.” 
. The criminal jurisdiction on the original 
side of the Court of the Judicial Qom- 
missioner then is thatof a Seasions Judge 
for the Sessions Division of Karachi. The 
question then is, to what extent the status 
of the Court is modified by the amend- 
ment to s. 266 of the Code of Criminal 
Procedure Which provides as follows:— 
“In this Chapter, except in ss. 276 and 
307, and Chap. XVIII, ths expression 
* High Oourt' means a High Court of 
Judicature established under the Indian 
High Courts Act, 1861, (or the Government 
of India Act, 1915), and includes (the 
Courts of the Judicial Oommissionera of 
the Central Provinces, Oudh and Sind 
and) such other Gourts as the Governor- 
General in Oouncil may, by Notification in 
the Gazette of India, declare to be High 
Oourt for the purposes of thia Chapter 
(and of Ohap. XVIII". 


lt is necessary io nate at the outset that 
by this amendment it is merely provided 
that the expression ‘High Oourt’ includes 
the 'Oourt of the Judicial Commissioner 
of Sind for'ceriain purposes. [tis a well- 
known rule of interpretation that the word 
‘includes’ is used as a word of enlargoment 
and ordinarily implies that something else 
has “been given bsyond the general langu- 
age which precédes it; to add to the 
general clause a species which does not 
naturally belong to it, State v. Montello 
Salt Co. (33, it follows, therefore, that for 
. the purposes of Ohaps. XVIII and XXIII 
of the Code of Criminal Procedure with 
the exception of ss. 276 and 307 the Oourt 
of the Judicial Commissioner of Sind is 
included in the category ofa ‘High Oourt' 
but it does not follow that the Court of 
the Judicial Commissioner of Hind is co- 


(8) 98 Poe. 549 at p. 551; 4 Utah, 498, — * 
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extensive with a High Court for all pur- 
poses. . 

Now, the heading of Ohap. XXIII, of the 
Code of Oriminal Procedure is, ‘of trials 
before High Oourt and Courts of Sessiona.’ 
This Ohapter regulates the procedure of 
criminal trials before the High Courts 
and before the Courts of Sessions respec- 
tively. There is aclearcut distinction in 
the procedure before the two classes of 
Oourt. The Oode does not contemplate a 
fusion in the two classes of procedure. For 
purposes of procedure in criminal trials the 
Courtis either a High Court or a Sessions 
Court. With utmost respect to the 
observations which are by way of obiter 
dicta of the learned Judges in the Full 
Bench case of Khudabuz v. Emperor (2), 
I venture to think that the remark that the 
Judicial Commiesioner's Court has, by the 
amendment io e, 266 of the Code of 
Criminal Procedure been converted into 
& Bessions Court with High Court procedure 
is & contradiction in terms. Such a con- 
struction would be at variance with ile 
general scheme of the Oode of Oriminal 
Procedure and would, as pointed out by 
Kennedy, A. J. O., in the Full Bench ease, 
lead to highly anomalous results. Ac- 
cording to the well recognised canons of 
construction, therefore, such interpretation 
should be avoided so far as possible, 

How then should the amendment to 
a. 266, Criminal Procedure Code, extending 
the definition of the expression ‘High 
Oourt' be construed so as to be consistent 
with the general scheme of the Code, As 
l have said, the amendment is in the 
prelude to Ohap..XXUI which is the 
Ohapter relating to criminal trials before 
High Courts and Courte of Sessions in 
the exercise of their original criminal 
jurisdiction. Now, by the amendment to 
B. 4 (j) of the Code of Crimiual Procedure 
inserted by s. 2 (tt)ofthesame Aot XII 
of 1923 ‘High Court’ means in reference 
to proceedings against European British 
subjects or persons jointly charged with 
European British subjects 
Court of the Judicial Oommiasioner of...... 
porn Sind. By that amendment 
the Court of the Judicial Commissioner of 
Sind, has been éonverted into a High Court 
in reference to proceedings against European 
British subjects'or persons jointly charged 
with European British subjects, whether 
the *proceedinga are held in the exercise 
‘of its original orite appellate jurisdiction, 
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But in no ease is the iCourtof the Judicial 
Commissioner of Sind a High Court in the 
exercise of its original criminal jurisdiction 
except in reference to proceedings against 
European British subjects or persons jointly 
charged with European British subjects. 
And as s, 266 of the Code of Oriminal 
Procedureis introductory to Ohap. XXIIJ, 
which relates to proceedings in triale in 
the exercise of original criminal jurisdic- 
tion and as the Court of the Judicial Com- 
missioner of Sind is included as a High 
Oourt only in the exercise of ita original 
jurisdiction against European British sub- 
jectes and persons jointly charged with 
European British subjects, the plain mean- 
ing ofthe amendment seems to be that the 
expression "High Court” in Chap. XXIII 
of the Code applies to the Court of the 
Judicial Commissioner of Sind in its 
original criminal side when it is a High 
Court viz., in proceedings against Muropean 
British subjects or persons charged jointly 
with European British subjects and not in 
anyother case. I am fortified in this view 
by the exception made with regard to 
as, 276 and 307 which are specifically ex- 
cluded from the purview of the amend- 
ment. Section 276 relates to procedure for 
the choosing of Jurors andis not oi much 
significance for the purposes of this dis- 
cussion, but the exclusion ofs. 307 is of 
the highest significance. That section pro- 
vides for the procedure to be followed 
where a Sessions Judge disagrees with the 
verdict of the Jury and submits the case 
to the High Court. And the High Court 
under cl. (tit) of this section in dealing with 
thecase so submitted “may exercise any 
of the powers which it may exercise on an 
appeal. Section 307 is the only section 
in Ohap. XXII which contemplates the 
exercise by the High Court of jurisdiction 
analogous to is appellate jurisdiction. 
For the purposes of that section, therefore, 
the restricted definition of a High Oourt 
in the first part of s. 4 (7) would not be ap- 
plicable but the wider definition of a 
High Oourt in the second half of s. 4 (J). 
Section 307, therefore, has "been very pro- 
perly excluded from the purview of the 
amendment to s. 266. : 

This construction.derives » support from 
the histery of similar legislation with 
regard to Courts in other Provinces ofe 
India. By section of. the Punjab Ohief 
- Court Act, the Ohief Court of the Pubjab 

.whieh till then had no original criminal 
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jurisdiction of any kind, was for the firet 
time invested with original criminal 
jurisdiction against European British sub- 
jects. The Act made no provision as to 
what was the procedureto be followed by - 
the Punjab Ohief Court in the trials of 
European British subjects; and the 
Legislature amended s. 266 by including 
‘the Ohief Court of the Punjab’ in the: 
definition of a ‘High Court’ in 8. 206. 
The result was that ihe procedure in 
irials of European British subjects in the 
Chief Court of the Punjab was to be 
the procedure as in the ease of trials 
before the High Oourt. Similarly in the 
ease of in the Court of the Recorder of 
Rangoon. 

The result, in my opinion, is, therefore, 
that in the case of trials of persons other 
thana European British subject or persons 
jointly charged wilh European British 
subjects, the Court of the Judicial Com- 
missioner of Sind is a Sessions Court. The 
procedure tobe followad in trials before this 
Courtisthe procedure in trials before a Ses- 
siongJudgeincluding theright of reference 
under s. 307 ofthe Code, Butin thecaseof 
trials of European British subjectaand per- 
sons jointly charged with Europeans British 
subjects this Court is a High Court andthe 
procedureto be followed is that of trials 
before a High Court, 


Aston, A. J. C.—I regret I am unable 
to agree with the view taken by the learned 
Judicial Commissioner. 

The question which has been  referr- 
ed tous is whether under s, 307 of the 
Oriminal Procedure Code & Judicial Com- 
missioner gr Additional Judicial Commis- 
sioner of this Court who disagrees with the 
unanimous verdict of the Jurors hag 
power to submit the case to the Ligh 
Court. 

Section 207 reads, inter alia, as follows ;.— 

“(1) Ifin any such case the Judge die- 
agrees with the verdict of the Jurors, or of 
a majority of the Jurors,on all or any of 
the charges on which any accused person 
has been tried, and is clearly of opinion 
that it is necesrary for the ends of justice ' 
to submit the case in respect of such 
accused person to the high Court, he 
shall submit the case accordingly recording 
the grounds of his opinicn and, when the 
verdict is one of acqvittal, étating the 
offence which he consiceis to have been 
committed," 
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18) EIn dealing with the case so submit- 
ted the High Court may exercise any of the 
' powers which it may exercise onan appeal, 
and subject thereto it shall, after consider- 
ing the entire evidence and after giving 
due weight to the opinions of the Sessions 
Judge and the Jury, acquit or convict 
such accused of any offence of which the 
Jury could have convicted him upon the 
charge framed and placed befoee it; and, if 
it convicts him, may pass such sentence as 
might have been passed by the Oourt of 
Session " h 
The context and the wording show that 
the word ‘Judge’ in sub-s. (1) means ‘the 
Bassions Judge.’ 


Under s. 1-A of the Sind Courts Act 
(Bom. Act All of 1868) the Judicial Qom- 
missioner and Additional Judicial Com- 
missioner each exercise within the District 
and Sessions Division of Karachi all the 
jurisdictiorf and have all the powers of a 
Sessions Judge and all Regulations, Acts, 
Notifications, and Rules applying to the 
Sessions Judge of Karachi so far as they 
are not inconsistent with the Sind Oourts 
or with Notifications or Rules made under 
it, apply to each Judicial Oommissioner 
and Additional Judicial Commissioner. 


A Full Bench of this Court in Khudabuz 
v. Emperor (2) decided that for the trial of 
Gessions cases, the Court of the Judicial 
Qommissioner of Sind isa Sessions Court 
and that an appeal lies from the decision 
of a Judge of that Oourt holding a Səs- 
sions trial, where the. Judge has accepted 
the verdict of the Jury. In the absence 
of a provision to the contrary, .it would 
follow, that a Judge of the Judicial Oom- 
missioners Court, as & Sessions Judge, 
would have the right, in the circumstances 
referred to in 8. 307, Oriminal Procedure 
Oode, to submit the case to the High 
Court, if he disagrees with the verdict of 
the Jurors 

Section 266 of the Oriminal Procedure Code, 
however, provides that in Ohap. XXIII 
except in ss. 276 and 307 and in Chap. 
- XVIII the expression 'High Oourt' means 
a High Court of Judicature established 
under the Indian High Courts Act 1861 (or 
the Government of India Act 1915) and 
jncludes the Courts of the Judicial Com- 
missionersof the Central Provinces, Oudh 
and Bind and such other Oourts as the 
Governor-General in Council may by Noti- 
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fication in the Gazette of India declare to bà 
High Courts for the purpose of this Chapter 
and of Chap. XVIII. ` 
What is the precise meaning of the 
phrase "and includes the Courts of the 
Judicial Commissioner of............ Sind." 
It is contended by the learned Public 
*Prosecutor that the words have reference 
tos. 40), Oriminal Procedure Oode which 
is as follows :— 


“High Court" means, in reference to pro- 
eeedingsagainst European British . subjects 
or persons jointly charged with European 
British subjects, the High Oourts of 
Judicature at Fort Willliam, Madras, 
Bombay, Allahabad, Patna, Lahore, and Ran- 
goon, and the Oourts ofthe Judicial Commis- 
Bioners of the Central Provinces, Oudh and 
Bind: In other cases “High Court" 
means the highest Court of Oriminal Ap- 
peal or Revision for any local area ; or, 
where no such Court is established under 
any law for the time being in force, such 
officer as the Governor-General in Council 
may appoint in this behalf.” 


In other words, the contention is, that the 
Oourts of the Judicial Commissioners of 
the Central Provinces, Oudh and Sind 
are included in the expression “High 
Court” in s. 266 only in reference to pro- 
ceedings against European British subjecta 
or persons jointly charged with European 
British subjects. That is, where they have 
High Court jurisdiction under s. 4 (j) they 
are included in the expression High 
Oourt in s. 266 and adopt the procedure 
laid down in Chap. XXIII and Ohap. XVIII 
but not otherwise. - 

A diffiealty which I feel in accepting 
this contention is, that if the intention of 
the Legislature had been to limit the 
meaning of the expression “High Court" in 
g. 266, Oriminal Procedure Oode, in the 
manner suggested, it would have said 


£0. 

The concluding words, however, of s. 266 
are “High Courte for the purpose of this 
Ohapter and of Ohap. XVIII" not “High 
Courts for the purpose of this Chapter and 
Ohap. XVIII" ir reference to the proceed- 
ing against Hurppean British subjects and 

ersons jointly charged with Huropean 
British subjects.” 


- Again, if the intention of the Legis- 


lature was, that only those Courts, which 
were ‘High Courts’, within the meaning 
òf s. 4(j) were to adopt the procedure laid 
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down in Chap. XXIII snd Chap, XVIII, 
there was no need whatever for specifying 
in s. 266, what Courts were included in 
the expression "High Oourts” for the pur- 
pose of those Chapters. Such a course 
has not béen adopted in any other Ohapter 
in the Oode. For instance we are not. 
informed in Ohaps. XXXI and XXXII 
what Courts are included in the expres- 
sion "High Courts” for the purposes of 
appeal or revision, for it was unneces- 
sary, 

And even stronger argument against the 
contention, seems to me to lie in the fact, 
that the wording of s. 4 (j) and of s. 
266 are dissimilar. Under s. 266 the 
Governor-General in Oouncil has a wide 
power of declaring other Oourts to be 
HighOourts, for the purposes of Chaps. XVIII 
and XXIII. Under s. 4(j) the Governor- 
General in Council has no power to appoint 
other Courts High Courts for the purposes 
referred to in the first part viz., in reference 
to proceedings against European British su b- 
jects or persons jointly charged with Euro- 
pean British subjects, and is only em- 
powered to appoint “Officers” to be High 
Courts under the second part. 


To put the matter in other words, the 
passage “and includes the Courts of the 
. Judicial Commissioners of the Central Pro- 
vinces, Oudh and Sind and the Ohief Court 
of Lower Burmaand such other Courts as 
the Governor General in Council may by 
Notification in the Gazette of India declare 
to be High Courts for the pernos of thie 
Chapter and of Chap. XVIII," (theitalics are 
mine) cannot be interpreted in the restrict- 
ed senso as meaning that these Courts are 
included in the expression “High Oourt" 
when they are exercising the power given 
them unders. d4 (j) to try Europeans and 
persons charged jointly with Europeans, 
for the simple reason that the Governor- 
General in Oouncil has not been empowered 
bys5.4(j) to appoint any other Courts as 
High Courts for the trial of Europeans. 


I am fortified in rey view*that the expres- 
sion "High Court" in 8, 266 has a differ- 
ent meaning to "High Oourt"in s. 4 (j) by 
noticing that Mr. Sokoni and Mr. Woodroffe 
and Mr. Handerson in their Commentaries 


on the Criminal Procedure Code all adopt. 


the same view. Mr. &ohoni,in his Code 

of Criminal Procedure, 12th Edition, paps 652 

considers that the meaning of ."High Court® 

ig governed Dy s. 4 (j) where the* expres- 
e 
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Bion id used in the Code elsewhere, than 
in Chap. XXIII. Mr. Woodroffe in Crimi-, 
nal Procedure in British India (page 318) 
is of thegame opinion and Mr. Handerson 
in his Oommentary on the Oriminal Pro- 
cedure Code Act V of 1893 (page 306) ex- 
preased a similar opinion. This seems to 
me in accordance with the plain meaning 
of the language used in s. 266 when come , 
pared with s.4 (j). : 
But it is argued, that 8, 266 of the Orimi- 
nal Procedure Code cannot mean, that 
the procedure of a Judicial Commission- 
er or Additional Judicial Commissioner 
in every Sessions trial must be that prescrib- 
ed in Chap, XXIII because procedure is 
determined by status, and the status of this 
Court, exceptin proceedings against Euro- 
peang, is that of a Sessions Court, 
great respect, the question of procedure 
seems to me determined by the intention 
of the Legislature as expressed in the 
Criminal Precedure Code. The Governor- 
General in Legislative Council has the 
widest power of determining the constitu- 
tion of Courts in British India and the 
procedure which they shall adopt even the 
exercise of jurisdiction of a High Oourt 
underthe Oharter Act in British India is 
subject to the general legislative power 
of the Governor-General in Council see 
Empress v. Burah (4), Queen v. Gerald Mearls 
(9). Under s. 65 of the Government of | 
India Act 1915 A and 6 Geo. 5, e. 61) the 
Governor-General in Legislative Council 
subject to certain provisoshas power tomake 
laws “for all persons, for all Courts and for 
ell places and things within British India" 
such power extending even to the aboli- 
tion of a High Court where the previous 
approval of the Secretary of State in Council 
has been obtained and extending, with such 
approval, to empowering any Courts other 
than High Court to sentence European Bri- 
tish subjectsto death. . i 
Itis clear that under s. 4 (j) of the 
Oriminal Procedure Code as amended the 
Courtofthe Judicial Commissioner in Sind 
comes within the definition High Court in 
reference to proceedings against European. 
British subjects or persons jointly charged 
with European British subjects. There 
appears to me nothing incongruous in the 


(4) 4 O. 172; 51. 4. 178; 3 O. L. R. 197; 3 Bar. P. C, 
J. 834; 8 Suth. P. O. J. 556; 2 Ind. Jur. 618; 2 Shome 
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Legislature enacting by s, 266, Oriminal 
Procedure Code, that the procedure follow- 
ed by the Judicial Commissioner's Oourt 
in all Sessions trials shall be that laid down 
- in Chap. XXLILfor High Oourts, whether the 
accused are European British subjects or 
not. On the contrary it would seem un- 
usualand incongruous for triale in the same 
Court to be conducted at one moment, with 
one form of procedure and with 9 Jurors, 
and in the next trial with adifferent form of 
procedure and with 8 Jurors simply because 
the accused happened to be an Indian. Had 
the Legislature laid down this procedure 
for the Jadicial Commissioner's Court, it 
would have laid itself open to the accusa- 
tion that i& had provided &new and very 
spectacular example of racial distinction. 
The wording of s. 266 of the Oriminal Pro- 
cedure Code, however, shows, that the in- 
tention of the Legislature was that the Court 
of the Judicial Commissioner should adopt 
a uniform procedure in all trials. I can see 
nothing in the words of that section, in- 
terpreted according to their plain meaning, 
which would be in any way in excess of the 
powers of the Legislature, or inany respect 
unreasonable. 


In the Fall Bench of this Oourt, viz , Khuda- 
bux v, Emperor (2) all five Judges concurred 
in the opinion that it followed from the 
wording of s. 266 that in all Sessions trials 
the procedure of à Judicial Commissioner 
or Additional Judicial Commissioner must 
be that prescribed in Ohap. X XIIIand Chap. 
X VIII(except in ss. 275 and 307) for that of a 
High Court. This was the opinion expressed 
inthe judgmentof Kinosid, J.O., with which 
my brother LobeandI agreed. Kennedy, 
A. J. Q., observed: 


"In respect of Indians the definition of 
a ‘High Oourt’ is confined to Ohap. XXIII 
which refers to the form of actual trials 
and Fshould, therefore, be inclined to hold 
that all that was irttended by the Legisla- 
ture was that throughout that Ohapter where 
the term ‘High Oourt’ occurred, such a 
term should.be deemed to include a Judge 
of this Court sitting in the exercise of origi- 
hal jurisdiction, that is to say that as regards 
the procedure of actual trials, though. such 
trials were held by a Sessions Judge, yet it 
was tobe similar to that laid down for ori- 

inal trials by a Judge of thé High Court." 

d Rupehand, A. J. O. remarked: 

“If this Court continues as a Court of 

Sessionsin Jury trials thoygh it is required 
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to adopt the procedure adopted at triala by. 


& High Court." 


Chapter XXIII deals with two different. 


kindsof procedure, one laid down fora Court 
of Sessions and the other for a High Court, 
Section 268 as my learned brother Rup: 
ehand pointed out 
clause limited in its operation to certain 


is an interpretation. 


sections in Ohaps. XVIII and XXIII of: 


the Code. “It is intended to be taken into 
accountin construing the expression ‘High 


Court’ as it occurs in those sections. It pro- 


vides that the expression ‘High Court’ 
means not only Chartered High Courts but 
includes within its ambit this Court and 
certain other specified Courts. The phrase 
‘ shall include’ is, as said by Lord Waton 
in Dilworth v. Newzeeland Commis- 
sioner of Stamps (0) used inorder to en» 


large the meaning of words or phrases oo- 


curring in the body ofthe Statute and when 
it is so used, these words or phrases must be 
construed as comprehending, not only such 
things as they signify according to their 
natural import, but also those things which 
the interpretation clause declares that they. 
shall include." 

It follows in my opinion that this Court 
is bound under the provisions of s. 305 (1) 
to give effect to the unanimous verdict of 
the Jury. It is also governed by the other 
clauses of that section, for the expression 
* High Oourt" ins. 305 includes the Court 
of the Judicial Commissioner in Sind. 


Tt also follows that since the words “in . 
any such case " in s. 307 apply to proceed-. 


ings in a Court of Sessions within the mean- 
ing of Chap. XXIII and this Court is not a 
Courtof Session within the meaning of that 
Chapter the Judicial Commissioner or the 
Additional Judicial Commissioner of this 
Court has no power under s, 307 to sumbit 
a ease to the High Court where he dis- 
agrees with the verdict of the Jury. 

I would accordingly answer the question 
which has been referred to us in the nega- 
tive. 

Since we are Squad divided I agree with 
the learned Judicial Gommissianer, that 
the existing practice of Judges of this Court 


notto submit cases under s. 307, Oriminal 


Procedure Code; should be continued. 


* Rupehand, A. J. C.—With every 
respect for the learned Judicial Oommis- 


16) (1899) A. O. 99 at p. 105; 68 L. J. 
T. 473; 47 W. R, 337. 


P.O. 1; 79 L. 


. 
T4 
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Bloner and my learned brother Dr, DeSouza, 
{am afraid Icannot agree to the view that 
the provisions of s. 305, Oriminal Procedure 
Code have no application to the cir- 
cumstances of the present case, and that the 
reference made by the trial Judge under 
8. 307 of the Code is, therefore, competent. . 
Ihave had the privilege of reading the 
lucid judgment of the learned Judicial 
Commissioner dealing with the three 
alternatives to be considered in connection 
with the powers of this Oourt under 
Obap. XXIII of the Oode, and the supposed 
. intention of the Legislature in amending 
8B. 4 (j) and 266 of the Code by Act XLI of 
1993 in anticipation ofcertain furtherlegisla- 
tion investing this Court with powers of a 
High Oourt for the purpose of trying Euro- 
pean British subjects and expressingtheview 
that so long as that legislation had not been 
enacted the amendment of s. 266 was a 
dead letter. 
The learned Judicial Commissioner is no 
doubt in the fortunate position of knowing 
‘what the real intention of the Legislature is 
as he had a great deal todo with the report 
of the Committee appointed by Government 
for removal of racial distinctions, and my 
rogret is, therefore, the greater that I cannot 
Bee my way to accept the view taken by 


him. 

Sections 4 (j) and 260 have been the sub- 
ject of two previous Full Bench decisions and 
with varying results. The present reference 
has been made in consequence of the desire 

-of the law officers of the Orown to have 
the specifi point now in issue decided by a 
Full Bench, and it is rather depressing to 
find thatthe Judges, who have heard this case 
are equally divided. 

The points raised in the course of argu- 
ments are not free from difficulties, and 
have been made more complicated by a 
desire on behalf ef the Crown to speculate 
on the supposed intention of the Legislature 
instead of ascertaining such intention from 
the language used in the Statute, by the 
application ofthe ordinary and wellrecognis- 
ed legal rules of irterpretation. 

One of the cardinal rutes of interpreta- 
tion of Statutes which is ọften times referr- 
ed to asthe goldem ruleis-that the gram- 
matical and ordinary &ense of the words 
used by the Legislature in expressing its 
intention is to be adhered to, ualess that 
would lead to some absurdity of some 
repugnance or inconsistency with the rest 

-of the Statute, in which case the gramme- 
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ticaland ordinary sense of the words thay 
be modified, so as to avoid absurdity, 
repugnance and inconsistencies, but no 
further. 

^ Pecock v. Pickering. (7) Ooleridge, J. . 
said :— 

“Tn construing an Act of Parliament, our 
first business, I conceive, is to examine 
the words themselves which are used ; and, 
if in these there be no ambiguity, it is 
seldom desirable to go further, and, although 
from the common uncertainty of language 
we may very frequently be driven to 
ascertain the intention by a consideration 
of the preamble where it recites the object, 
or of the previous Common Law where the 
Statute clearly alters or supersedes it, in 
order to settle the meaning of the enact- 
ment itself, yet the object still is only to 
ascertain the mind of the Legislature aa 
expressed in words; and, when in either 
of these ways you have arrived at the 
meaning, I think nothing is mofe dangerous 
than to flinch from that conclusion because 
we think the enactment is less wise or 
efficacious than it might have been made, 
or even wholly fails of ita object. Perhaps 
the mostefficacious mode of procuring good 
laws, certainly the only one allowable 
to a Court of Justice,is to act fully up 
to the spirit and language of bad 
ones, and to let their inconvenience be 
fally felt, by giving them their full 
effect”. 

Now what is the ordinary meaning 
attached to the words used by the Legislature 
in s. 305, Oriminal Procedure Code? That 
section reads: 


“305, °(1) When in a case tried before a 
High Court the Jury are unanimous in their 
opinion, or when as many as six are of one 
opinion and the Judge agrees with them, 
the Judge shall give judgment in aceord- 
ance with such opinion. 

(2) When in any such case the Juty are 
satisfied that they will be unanimous, 
but six of them are of one opinion, the 
foreman shall soinform the Judge. 

(3) If the Judge disagrees with the 
majority, he shall at once discharge the 
Jury. i 

(4) If there are not so many as six who 
agree in opinion, the Judge shall after the 
lapse of such time as he thinks reasonable, 
discharge the Jury.” f ; 


(T) (4852) 18 Q B 789 at p. 797; 21 L.J. Q. B. 365; 
16 Jur. 760; 118 E. R. 298, EN bd 
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TPthis Court isa High Court within the 
meaning of that section, prima facie it fol- 
lows that that section applies, and thetrying 
Judge had no other option but to acquit the 
. Beoused, 

If we turn to 5.266, it states in express 
and clear terms aa follows :— 

* 266. In this Ohapter, except in as. 276 
and 307, and in Ohap. XVIII, the expression 
‘High Oourt’ means a High Oourt of Ju- 
dicature established under the Indian High 
Courts Act, 1861, (or the Government of 
India Act, 1915) and includes the Courts of 
the Judicial Commissioners of (the Central 
Provinces, Oudh and Sind and the Ohief 
Court of Lower Burma, and) such other 
Courts as the Governor-General in Council 
may, by Notification in the Gazette of India, 
deelare to be High Courts for the purposes 
of this Ohapter fend of Ohap. XVIII." 

Now, s. 266 is what is known as an in- 
terpretation clause. As such its primary 
aim is not to*oonler or takeaway jurisdic- 
tion of a Court or to lay down any proce- 
dure which a Court of competent jurisdic- 
tion should follow, but to indicate to the 
interpreter the meaning in which the Legis- 
lature has used certain expressions in the 
Statute or in any particular sections of 
the Statute to which it refers. Khudabus 
v. Emperor (2). What is the effect of an 
interpretation clause on the jurisdiction or 

rocedure of a Court when it is put to its 

egitimate use in interpreting other sections 
ofthe Statute, is another matter. 

If 8.305 is read in the light of s. 266 and 
the expression the “ Court of the Judicial 

Commissioner of Sind” substituted for the 
expression “ High Court," there is no am- 
biguity whatsoever in the section, and 
there is no scope for determining whe- 
ther this Oourtis vested with jurisdiction 
ofa High Court or not. Nor is there any 
scope of an inquiry whether the amend- 
- ment made in s. 266 by Act XII of 1923 in- 
cluding within the ambit of the expression 
“High Court" the Court of the Judicial 
Commissioner of Sindh was to come into 
operation on]y when the local Legislature 
vested this Oourt with the powers of a High 
Oourt" in the trial of European British 
subjects, though I must confess that J am 
not able to comprehend the full import of 
this expression. In passing I may observe 
thatif the Legislature had imtended that 
the definition should remain in abeyance 
pending subsequent lecal legislation, it 
should have said so, and that it is not 
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open to the Court to interpolate words in 
that behalf in the section or to treat the 
section as a dead letter. 

Perhapsthestrongestargumentin favourof 
the Crownis,thats. 305 as interpreted above 
is'in conflict with and repugnant to 8.307, and 
that there is no reason why the directions 
given by the Legislature in the latter section 
should not prevail over those in the former. 
This argumentis based on the somewhat 
slippery foundation that this Court is a 
“Court of Session” within the meaning of 
the Oode, and that it has been held to 
be so in the Full Bench case of 
Khudabuz v. Emperor (2). Now assum- 
ing for the moment that it is se, it is the 
duty of the Court to construe the pro- 
visions of the Statute in such a manner 
as not to allow one provision to stulti 
the other: Basanta Kumar Roy Chowdhry 
v. Promotha Nath Bhuttacharjee (8) and that 
if possible the provisions in one section 
should be read as a qualification of the 
other,so that some effect furthering the 
intention of the Legislature, may be given 
to each; per West, J., in Shankar Ram- 
chandra v. Vishnu Anant (9). 


The two sections are easily reconcilable. 
Assuming for the moment that this -Court, 
is a “OCourtof Session" within the mean- 
ing of s. 309, it will not be doing any 
violence to the language ofthat section to 
limit it to those Oourts for which na 
other provision is expressly made in any 
other part of the Chapter, that is to Bay 
to limit its operation to Oourts which da 
not at the same time answer the descrip- 
tion given in s. 266, and as one governed 
by the provisions of the earlier section, 
If this interpretation is accepted, it alsa 
renders the provisions in all the other 


sections of the Chapter consistent with 


one another, 

Section 305 applies to trials held under 
the provisions of s, 267, while s, 307 
applies to trials held under the provisions 
of s. 269. The Full Bench has held that the 
procedureto be adopted by this Court in 
Sessions trials is that of a High Court, or 
in other words, that laid down in B. 269, 
As a neeessary *concomitant thereof, it 
would appear thit s. 30515 the appropriate 
section which should apply when the trial 
ig held unders. 267 and the Jury have re. 
turned their verdict, * Unless this is dohe, 


36 O. 130; 3 O. W. N. 36; 13 Ind. Dec. (N. s, 
5 1B. 67;41 Mad. Jur. 220; 1 Ind. Dee. un "i P id 
. 
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jt would appear that this Court iscalled 
upon to apply s, 307 though the trial has 
been held in the manner indicated by 
9.267 and not thatindicated by s. 269. 
With due respect, I am also not pre- 
pared to hold that this Court isa “Oourt 
of Session” within the strict meaning of 
that expression as used in the Oode. = * 
Section 1, cl. (2) of the Oode provides 
in express terms that in the absence of 
any specific provisions to the contrary 
‘nothing in the Oode shall affect such 
special or local law. Hoan 
This Court is constituted and its jurisdic- 
tion defined by Bombay Act XII of 1866, 
which is a local law, and there is no 
specific provision in the Code to affect 
that law. -— 
` Apartírom this, Sind is governed by the 
Scheduled Districts Act XIV of 1874 which 
was extended: to it in 1877 in order to 
remove the doubts which previously ex- 
isted as to the legality or otherwise of the 
Civil and Oriminal Procedure Code and 
other lawsin force in regulation districts 
which had from time to time been applied 
to Sind (vide the Historical sketch at page 
9 of the Rule Book of the Oourt), The 
Code of Criminal Procedure, therefore, 
applies to this Province by virtue of s. 3 of 
that Actand the Notification issued there- 
under. 


In view of the above it would appear 
that this Court isnot a Oourt of Session 
gonstituted under s. 6, cl. (1) of the Code 
but it is a Court constituted bya special 
or local law referred to in the first part 
ofthat section and exercising jurisdiction 
similar to that exercised by a Oourt of 
Session constituted under the Code. It is 
no doubt true that broadly speaking this 
Oourt on its original side is a Court of 
Session or a Seasions Court within the 
District of Karachi, and sois every Ohar- 
tered High Court when trying original 
criminal cases. If any authority was need- 
ed on that point, itis sufficient to refer to 
the following passage at page 326 of Volume 
IU of the History of the *Oriminal Law of 
Eagland by Sir James Fitz James Stephen, 
where itis said. “Under thenew Oode of 
Criminal Procedure (Act XIV of 1882) each 
of the Presidency Towns forms a District 
and each of the three High Oourts in them 
is the Sessions Court for that Diswict. 


In my opinion this Oourt is the" Ooyrt 
of the Judicial Oommissioner ,exercising 
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inter alia, the same jurisdiction which & 
Gourt of Session constituted under the 
Oode would exercise. In respect of what 
persons it should exercise that jurisdiction, 
and what procedure it should adopt in pro~ . 
ceedings before it are quite other matters, 

Prior to Act XII of 1923 its jurisdiction: 
over European British subjects was ciroum- 
scribed and the procedure adopted by it 
was in the absence of any specific direo-: 
tions in that behalf that of a Oourt of 
Session. The effect of the amending Act 
has been to remove the limits previously 
imposed on its jurisdiction over European 
British subjects and at the same time to 
prescribe the procedure which it would 
follow in all criminal trials before it. 
What motive the Legislature had in pres- 
cribing a different procedure to be fol- 
lowed bythis Court isnot for the Oourt 
to speculate, It has been suggested that 
the charge of the procedure was intended to 
be made only in respect of* proceedings 
against European British subjects and that 
the old procedure should apply in trials of 
Indians. Even ifit be assumed that there 
is scope for speculation as to the motives 
which led :o the amendments there isa 
good deal to be said for the contrary view 
that it was intended to apply the High 
Court procedure to trials of Indians as 
well. 

Prior to the amending Act both European 
British subjects and Indians were tried in 
this Court according to the procedure laid 
down for & Court of Session though the 
offences for which European British 
subjects could be tried was limited, The 
object of the amending Act was to remove 
racial distinctions, and if by virtue of the 
amending Act European British subjeots 
were to be tried by this Oourt according to 
the High Court procedure, is it too much to 
say tbat it was also intended to apply the 
same procedure to Indians? . 


In this connection “it was argued that by 
virtue of a. 4, cl. (7), this Court was constitut- 
ed a High Court in proceedings against 
European British subjects and the effect of 
it was that such subjects had no right of 
appeal against their conviction, while the 
right. of appeal of Indians had been held 
in Khudabuz v. Emperor 2 to have been 
preserved. In the view I take that the 
seope of s.4°(j) as pointed gut by me ia 
Walter John Brooks v. Nee Barwick (10) 


. (10)91 Ind. Cas. 99; A.I. R. 1020 Sind 58 at p, 63, : 
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is like s. 266 nothing more than to serve as 
an interpretation clause, no such conse- 
quences arise. The right of appeal against 
the decision of Ohartered High Courts on 
* their original criminal side has been 
expressly taken away by their respective 
Charters, vide 8. 18 of the Letters Patent of 
the Allahabad High Oourt, s. 25 of the 
Letters Patent of the Bombay High Court, 
s. 25 of the Letters Patent of the Calcutta 
High Oourt and s.25 of the Letters Patent 
of the Madras High Oourt. There is no 
similar provision in the Sind Courts Act, 
and as at present advised, I apprehend ro 
difficulty in a European British subject 
jn inducing this Court on its appellate 
side to entertain an appeal against his 
conviction if such occasion arises, 

` My attention has been drawn to a passage 
in my judgment in Khudabuz v. Emperor 
(2) which is as follows :— 

“Itis not,too much to presume that the 
only change which is intended by the 
Legislature by the inclusion of this Court 
inthe definition of the expression 'High 
Court’ in s. 266 is to apply the procedure of 
a High Court to this Court in the proceed- 
ings held before the trying Judge without 
affecting the status or the powers 
of this Oourt as a Oourt of Session, 
subject, however, to such powers being 
controlled by any express provisions to 
the contrary in the specfied sections in 
Chaps. XVIII and XXIII, such as the power 
of reference under s. 307 of the Code”. 

Iam net now ina position to say how the 
last words “such as the power of reference 
eto" have crept in the judgment and I 
take this early opportunity of expressing 
that those words should be treated as not 
existing: On acareful consideration of the 
sections, I can find nothing in s. 307 to 
control the provisions of s. 305. 

To sum up, the expression "High Court" 
appeats to have been used in the Code in 
different senses. Primarily it means a 
Ohartered High Courtin the exercise both 
of its original and appellate and revisional 
jurisdiction. It also means the highest 
Court of Appeal, whether such Oourt is a 
Ohartered High Oourt or not. 

. In proceedings against European British 
subjects, it refers to certain Courts specified 
by the Statute only and to no others 
irrespective of such Oourts being Chartered 
: High Courts or not and exercising original 
jurisdiction or not, è 

And lastly, with refaranes to certain 
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sections of the Code which deal with 
commitment of prisoners to a High Court, or 
a Court of Session, and the procedure to be 
followed by such Oourts, the expression 
High Court means primarily a Chartered 
High Court, but includes within its ambit 
ether Courts of original criminal jurisdic- 
tion which are not Ohartered High Courts 
and are either specified in s. 266 or referr- 
ed toin any Notification of the Governor- 
General in Council, it being immaterial 
whether such Courts are Courts of Session 
within the strict meaning of the Code or 
not, 

The expression “High Court" procedure 
means the procedure which applies primari- 
ly to a Ohartered High Court, but has been 
made applicable to certain other Courts 
which are not Ohartered High Courts. It 
was formerly applied to the Ohief Court of 
Punjab and the Recorderof Rangoon. It 
has now been applied to the Courts of the 
Judicial Oommissioner of Central Pro- 
vinces, Oudh and Sind, and power is 
reserved to the Governor in Council to 
extend it to any other Court which would 
mean even & Court constituted as a Court 
of Session under the Code, 

The application of such procedure does 
notin any way render such Courts High 
Oourts in every sense. It only enables 
them to follow the procedure laid down for 
& Ohartered High Court. 

As this Court is a Court 
the High Court procedure has been 
made applicable, and there is no ame 
biguity whatsoever about it, we must 
give effect to it without attempting in 
any way to control or modify it or to 
reform it according to thesupposed intention 
of the Legislature, and without attempting 
to exclude cases which fall within the 
express meaning of any section as interpret- 
ed according to the well-establisbed canons 
of construction with the object of making 
a av Tenona ble. 

or these reasons I agree with my learne 
brother Aston, and aiid hold that i 
Reference to this Oourt under. s, 307 is 
incompetent. x 


P, B. A, . Answered accordingly. 


to which 
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RANGOON HIGH COURT. 
OaiarxAL Revision No. 657-B or 1997. 
February 15, 1928. 
Present :—Mr. Justice Das. 
MAUNG MRA TUN—OOMPLAINANT— 
APPLICANT * 


versus 
MA KRA ZOE PRU—AooU82D—RESPONDENT., 

Criminal Procedure Code (Act V of 1898), 88. 485, 
6i7—Order by Magistrate relating to disposal of pro- 
perty on acquittal of accused—Sessions Judge, 
power of, to set aside order. 

A Sessions Judge has no power to pass any orders 
setting aside an order passed by a Magistrate under 
B. 517, Oriminal Procedure Code when no appeal 
against theconvietion or sentence is pending before 
the Sessions Judge. t 

In Te Khima Rukhad (1) Debi Ram v. Emperor 
(2) and Russul Bibee v. Ahmed Moosajee (3), followed. 


JUDGMENT.—tThe petitioner in this 
case prosecuted the respondent for criminal 
misappropriation of a pair of diamond 
nagats, The Headquarters Magistrate of 
Akyab acquitted the accused but erdered 
the diamond nagatsto be returned to the 
complainant. 

Against this order the respondent appeal- 
ed to the Sessions Judge. The learned 
Sessions Judge set aside the order of the 
Headquarters Magistrate and directed that 
the diamond nagats be returned to the 
respondent. The complainant now applies 
to this Court against the order of the 
learned Sessions Judge. 

It is argued before me that the learned 
Sessions Judge had no jurisdiction to pass 
the order directing the return of the nagats. 
There can be no doubt that unders. 517 
of the Oriminal Procedure Code, the trying 
Court may make such order as it thinks 
fit for the disposal of any property pro- 
duced before it orin its custody. The try- 
ing Court in this case had full jurisdic- 
tion and power to pass an order directing 
that the nagats be returned to the com- 
plainant. As the trying Court had ac- 
quitted the accused there could be no 
appeal from the acquittal of the Sessions 
Court; and the Sessiong Oourt had no 
jurisdiction to interfere, with the order 
passed by the trying Court. The Sessions 
Court had no revisional power in the matter. 
The only power Which a "Sessions Judge 
possesses under s. 435 of the Oriminal 
Procedure is to call for the record and direct 
that the execution of the sentenfe þe sus- 
pended. Under s. 436 of the Orimigal 
Procedure Code, the Sessions Judge may 
* direct furtlter enquiry, Under e. 437 of the 
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Oriminal Procedure Code, the Sessions Judge 
may direct that the case be committed to. 
Sessions. When a Sessions Judge has 
called for the record under s. 435 of the 
Oriminal Procedure Oode,he can report 
for the orders of the High Court the result 
of such examination with any recommenda- 
tion he may choose to make. It is, there- 
fore, clear that the Sessions Judge has no 
power to pass any orders setting aside an 
order passed by a Magistrate under s. 517 of 
the Oriminal Procedure Code when no 
appeal against theconviction or sentence is 
pending before the Sessions Judge. I may 
refer here to thecasesof Inre Khima Rukhad 
(1), Debi Ram v. Emperor (2) and Russul 
Bibee v. Ahmed Moosajee (3). I fully agree 
with the observations ofthe learned Judges 
in these cases, ; 

I, therefore, set aside the orderof the 
learned Sessions Judge directing the return 
of the  nagats tothe respondent and 
restore that passed by the trying Magis. 
trate. 

ALN. A, Order set aside, 

Y 45 Ind. Oas. 501; 42 B. 664; 20 Bom. L. R. 395; 
19 Or. L. J. 597. 


(2) 81 Ind. Oas. 992; 48 A. 623; 22 A, L. J. 508; 28 
Or. L J. 1168; A. I. R, 1924 All. 675; L. R.5 A.891 


(3) 34 0. 317; 6 O. L, J, 44; 5 Or. L. J. 48, 


LAHORE HIGH COURT. 
OBRIMINAL Revision SATON No. 1563 op 
$ 1926 


January 14, 1927. . 
Present :—Mr. Justice Fforde. 
JAGINDAR SINGH—Comptainant— 
PETITIONER 


versus š 
AGHA SAFDAR ALI KHAN— 


RESPONDENT. 

Criminal Procedure Code (Act V of 1898), s. 208— 
Investigation partly by Magistrate and partly by 
Police, legality of—Ezamınation of «accused, before 
prima le case made out, effect of—Accused a 
member of Police—Investigation by Police, legality 


of. 

Where a Magistrate, instead of either disposing of 
the casa himself or referring it Yor investigation, 
partly investigated the matter himself and had it 
partly investigajed bya Police Officer, and did not 
state in writing his, reasons for refezring the matter 
to the Police Officer : : 4 

Helg, that the procedure adopted by the Magisa 
rate was not in accordance with thé provisions o 

* :, 202, Criminal Protedure Code, [p, 878, col, 2] 
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- A Magistrate acts beyond the scope of s. 202, 
Criminal Procedure Code, in examining the accused 
before a prima facie case is made out against him. 
[15id.] 

Sending a case to Police for investigation is not 


-desirable where the accused is a member of the 
Police, [ibid.] 

Oriminal revisionfrom an order of the Ad- 
ditional Sessions Judge, Lyallpur, dated the 
6th September, 1926. 

Lala Moti Sagar, R. B., for the Petitioner. 

Mr. C. H. Carden Noad, for the Respond- 
ent. 


JUDGMEN'T.—On 22nd January 1926, 
the petitioner filed a written complaint in 
the Court of the District Magistrate Lyall- 
pur, avcusing Agha Safdar Ali Khan, Ins- 
pector of Police, Lyallpur, of having wrong- 
fully confined, beaten and tortured him for 
the purpose of making him give false evi- 
denee in a certain criminal case. The learn- 
ed District Magistrate proceeded to hear 
17 witnesses produced by the complainant 
in support of his allegations. After the 
last of these 17 witnesses had been called 
and given evidence, Counsel for the com- 
plainant stated that he wishedto produce no 
farther “preliminary” witnesses. The learn- 
ed Magistrate thereupon referred the mat- 
ter to the Superintendent of Police, Lyall- 

ur to have itinvestigated. In so doing the 
earned District Magistrate purported to act 
in accordance with the provisions of s. 202 
(1), Oriminal Procedure Code. The Superin- 
tendentof Police in turnreferred the proceed- 
jngsto a Deputy Superintendent of Police 
to conduct the necessary inquiry. The 
Deputy Superintendent of Police having 
recorded the statements of a number of 
witnesses, other than those who hades been 
examined by the District Magistrate, sub- 
mitted a written report to the District Ma- 
gistrate on 22nd March, 1926. The Disirict 
Magistrate then examined the accused per- 
son Agha Safdar Ali Khan, and having 
done sg he dismissed the complaint. 

There can beno doubt that the proced- 
ure adopted by the learned District Magis- 
trate is not in accordance with the provi- 
sions of s. 202,-Criminal Procedure Code. A 
Magistrate dealing with a complaint under 
that section should either dispose of it 
himself or if he thinks fit, for reaeons 
which he must récord in writing, direct an 
enquiry or investigation to be made by a 
Magistrate subordinate to him, or by a 
Police Officer or by such other person as he 
thinks fit, for the purpose of ascertaining the 
frath or falsity of the complaint, 
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present case the Magistrate instead of either 
disposing of the case himself or referring 
it for investigation partly investigated the 
matter himself and had it partly investigat- 
ed by a Police Officer. He, moreover, did 
not state in writing his reasons for referr- 
ing the matter to the Police Officer. The 
learned Magistrate was also acting beyond 
the scope of 202, Oriminal Procedure Code, 
in examining the accused at that stage. 
Another objection taken by Mr. Moti Sagar, 
which, in my opinion, is & substantial ob- 
jection is that the proceedings were sent for 
investigation to the Police, a procedure 
which is not desirable where a member of 
the Police themselves is accused, 

Mr. Moti Sagar, in support of his con- 
tention that the irregularities in procedure 
to which I have briefly referred are such as 
must be held to vitiate the whole of the 
proceedings in question, has cited a num- 
ber of authorities amongst which may be 
mentioned Chandi Charan Mitra v. Mas 
nindra Chandra Roy (1), Baidya Nath Singh 
v. Muspratt (2), Emperor v, Durga Prasad 
(3), Queen-Empress v. Kanappa Pillai (4), 
King-Emperer v. Alagirisami Pattan (D), 
and Balai Lall v. Pashupati Chatterjee (6). 

The question remains whether or not in 
view of these precedents in favour of go do- 
ing I should set aside these findings and 
refer the matter to the Distriot Magistrate 
to deal withit in proper conformity with 
B 202, Oriminal Procedure Code. I have howe 
ever, examined theevidencewhich was before 
the learned District Magistrate in the first 
instance. I have also read the complainant's 
written complaint and examined the evi- 
dence which he gave in the District Magis- 
trates Court, andI cannot find on an ex- 
&mination of all this testimony, produced 
by the complainant himself, that the learned 
District Magistrate was not perfectly right 
in dismissing the case. In my view he 
could have done so on the material before 
him without referring it to the Police at all, 
He obviously adopted the latter course 
solely for the purpose of having a thorough 
investigation made” The hearned Sessiong 


(1) 72 Ind. Oas. 175; A, T. R, 1923 Oal. 198; 360, L 
J. 414; 27 O. W. N. 196;°24 Or. I, J. 333. 

Q) 140. 141; 11 Ind. Jur. 228; 7 Ind, Deo. (x, s.) 
93. . 

(a) 66 Ind, Cas.423; 44 A. 550; 20 A. L. J. 355; 28 
Or. L. J. 2799 A. I R. 1922 AlL-211, . 
4) 20 Ma 387; 2 Weir 240; 7 Ind. Deo, (N. &.) 275, 
INA AME 

8) 35 Ind, Ces. 828; 250. L J, 806; 21 O.W, 
125; 17 Or, LM, 290, Pes 
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Judge has,in my opinion, given, perfectly 
satifactory reasons in his careful and well- 
considered judgment for refusing to inter- 
fere with the order of the District Magistrate. 
I find myself upon the merits in agreement 
both with the District Magistrate and with 
the learned Sessions Judge, and I according- 
ly refuse to exercise the discretion vested in 
me to send this case back tora re hearing. In 
adopting this course I am fortified by the 
decision of a Division Bench of the Oalcutta 
High Court, consisting of Sandereon, O. 
J., and Ohotzner, J., in Chandi Charan 


Mitra v.Manindra Chandra Roy (1). This 
petition must, therefore, be rejected. 
G, A, ; Petition rejected. 


OUDH CHIEF COURT. 
' Oryin MISCELLANEOUS APPLIOATION No. 333 
oF 1928. 
September 24, 1928. 
Present :—Bir Louis Stuart, KT., 
Chief Judge, and Mr. Justice Raza, 
PROBHAT OHANDRA GANGOLY 
AND OTHBRS—APPLICANTS 


versus 
Babu ABINASH CHANDRA GHOSH 
OPPOSITE PARTY. 

Legal Practitioner—Retention of client's moneys— 
Grossly smproper conduct, 

Retention by a Pleader of his client's moneys 
without the consent of the elient is grossly improper 
and unprofessional. 

Mr. H. K. Ghosh, Government Plead- 
‘er, for the Orown. f : 

Mr. H. D. Chandra, forthe Opposite Party. 


ORDER.—Abinash Chandra Ghosh a 
Second Grade Pleader practising in Luck- 
now has beenestablished on an inquiry 
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conclusion of the learned District Judge 
which is to thefollowing effect:— 

“T am of opinion, therefore, that there is 
substance in the complaint against Mr. 
Ghosh and that he has acted irregularly, 
if not dishonestly, inretaining this money 
for two years after it should have been paid 
to his client. I do not suggest that Mr. 
Ghosh ever intended to deprive the fami- 
ly ofthe money altogether, but he has had 
the use of the money for two years and, 
as has been pointed out by Probhat Ohan- 
dra Gangoli in one of his letters, some in- 
terest could have been obtained on it by 
the family during this period, To that 
extent, I think Mr. Ghosh’s retention of the 
money must be considered dishonest. At 
all events there can, I think, be no doubt 
that his conduct inthe discharge of his 
professional duty towards the cémplainant 
has been grosaly improper”. 

The question is how should this derelic« 
tion be treated by us. Abinash Chandra 
Ghosh is a Pleader of some eleven years’ 
standing and this is the first time that his 
professional conduct has been called in 
question. We do not consider that the 
offence of which he is qu deserves the 
maximum sentence of being struck off for 
life. At thesame time should we consider 
it foolish to pass over an incident like thia 
merely with a warning. The Oudh Bar, 


.we are glad to say, is composed of gentle- 


men who value high professional stands 
ards, and itis fortunate that complaints 
of this kind are very rare. It is all the 
more necessary, when we discover 4 mem- 
ber of Bar to have misbehaved himself 
and é have acted unprofessionally and to 
have approached dangerously near a crimi- 


.nal prosecution, to indicate in the clearest 


manner that conduct of this kind will not 
We direct that Abinash 
Ohandra Ghose be suspended from practice 
for one year. . 

ALN, A. 


Order accordingly. 


made by the District Judge to have been - 


guilty of the followin misconduct. He 
had if his possession Rs. 300 belonging to 
a client in Calcutta ad for more than two 
-years he refused to remit this money to his 
client. He hasfinally asserted that apor- 
tion of this sum wa& due to him by way 
" of remuneration for his professional ser- 


vices but behas nofestablished eto oursatis- . 


faction the details which he allege. Inany 
. circumstances more than half the sumi was 
, payable eta his client. We, agrea with the. 


a 
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BOMBAY HIGH COURT. 
Seconp Civiu APPaaL No. 847 or 1925, 
February 17, 1928. 
Present:—Mr. Justice Fawcett and 
Mr. Justice Mirza. 

ISHRAM GOVINDA PATIL —DRrFRNDANT 
— APPELLANT 


versus 
TRIMBAK GAN PAT— PLAINTIFF 


— RBSPONDENT, 

Limitation Act (IX of 1908), Sch. I, Arte. 180, 182— 
Suit to enforce money payable 1n instalments under 
award—Limitation—Money charged by award on 
tmmoveable property —Applwability of Art. 182. 

Limitation for & suit to enforce payments which 
an award directs to be made at certain dates begins to 
runin the cage of each .payment from the.date on 
which it becomes due, and not from the date of the 
award. [p 892, col. 1] 

Maung Sinv. Ma Tok (2), applied. 

Obwer.—Article 132 of Sch. I of the Limitation Act 
paka Lea toa Hel to enforce payments of money 

tged by an award upon immoveable property. [p. 
882, cols. 1 & 2.] po Pepe 


Second appeal from the decision of the 
First Olass Subordinate Judge at Dhulia, 
in Appeal No. 355 of 1023, reversing the 
decree passed by the Subordinate Judge at 
Amalner, in Civil Suit No 884 of 1922, 

: Mr. P. B. Shingne, for the Appellant, 

Mr. H. B. Gumaste, for the Respondent. 


JUDGMENT. 

‘Faweett, J.—The plaintiff, on October 
20, 1913, had an award passed in his 
favour, under which a certain sum was, 
to be paid by annual instalments in Decem- 
ber of each year, and it was provided that 
if the defendant failed to pay as above, 
the plaintiff was at liberty to sell the 
mortgaged property according to law 
and thus recover the amount found due. 
He had made an application, to have 
the award filed in Oourt, but subsequently 
withdrew it. He then brought a regular 
guit to enforce the mortgage, but the 
defendant objected that the mortgage 
had become merged in the award and 
the “suit was dismissed. Subsequently, 
on April 10, 1922,*he brought the present 
suit to recover a sum of Rs. 1,000 due in 
regard to cretain instalments, and he pray- 
ed that in default of payment by the 
defendant it should be recovered by the 
"gale of the mortgaged property, subject 
to a charge for the instalments, , which 
were still due. The trial Judge held 
that the cause of action had arisen inthe 
month of December, 1¥14, when the first 
instalment” was payable, and that this suit 
wae time-barred, He said that ij must 


P8 e . 
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be treated as a suit to enforce the terms 
of the award and should have been brought 
within six years from the time the right 
to sue accrued under Art. 120 of the 
Indian Limitation Aot, The First Olass 
Subordinate Judge, on appeal, held that 
the suit was intime. He argeed with the 
Jower Court that the suit was one which 
under the decision in Rajmal Girdharlal v. 
Maruti Shivram (1) was governed by Art. 
120 of the Indian Limitation Act. He then 
goes on to say:— 

“But the real question in the present 
case is from what date the periodof six 
years is to be computed. If the award 
had ordered payment of money immediate- 
ly, then certainly the suit not being within 
six years would have become barred by 
time, But the award made the money 
payable by instalments and the right to 
recover the instalment amount would 
accrue on the date of each instalment, Six 
years’ limitation would thus have to be 
computed from the date on which each 
instalment fell due. There is no clause 
in the award that the whole sum was to 
become due on default of any instalments. 
Article 120 lays downthat the six years of 
limitation are to be computed from the 
date on which theright to sue accrued, 
The award having madethe money pay- 
able by instalments to be paid on particular 
dates, the right to sue for those instalments 
accrued on the dates of the instalmenta, 
and it cannot besaid that the right tosue 
accrued even for subsequent instalments 
on the date ofthe award itself.” 

Farther he says:— 

“The suit cannot, be strictly called a guit 
to enforce the award. It is a suit to recover 
money awarded by the award and charged 
by the award on immoveable property, 
and even twelve yeara' limitation under 
Art. 132 of the. Limitation Act would 
apply." . : 

This view has been controverted ina 
second appeal, which bas been brought by 
the defendant. But the view taken by 
the First Olass Subordinate Judge is 
very strongly -supported by fhe Privy 
Council ruling ia Maung Sin v. Ma Tok (2), 
In that case the respondent had, in 1916, 
obtained against’the appellant, her husband 


1) 59 Ind. Oas. 755? 45 B. 329; 22 Bom. L. R. 1377. 

2) 101 Ind. Oas. 736; 29 Bom. L. R. 1014; 5 R. 422; 
A. L R. 1927 P. O. 146; 93 M. L. J. 22; (1927) M eW. N. 
442: 1 Luck. Oas, 192; 46 O. L, J. 123; 39 M. L. T. 144 
88 O, W. N. 1; 86 L, W. 751; 84 I. A. 278 (P, Q4). 
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a decree in the termsof an award. The 
decree provided ‘that certain properties 
were to remain in the possession of the 
defendant “who will pay to the plaintiff 
annually the sum of Rs. 2,000 in the month 
of Kason, on default of the payment of the 
same (Rs. 2,000 annually) the said proper- 
ties will be made over to the plaintif.” 
The payments for 1923 and 1924 not 
having been made, the respondent applied 
in 1924 to execute the decree in respect 
of them, also by delivery of posseesion of 
the properties on the default so made. It 
was held that the application was not barred 
as to the payments for 1923 and 1924, 
having regard to cl. (7) of Art. 182, 
nor asto delivery of possession since upon 
the true construction of the decree the right 
to possession arose on a default in making 
any annual payment. Article 182, cl. 
(7), says time begins to run:— 

“(where the application is to enforce 
any payment which the decree or order 
directs to be made ata certain date) from 
such date,” 

I think that decision is directly applic- 
able to the prssentcase. The present suit 
ie, in effect, to enforce a payment which 
the award directs to be made at certain 
dates, to use the language of cl. (7) of 
Art. 182; and the view taken by their 
Lordships as regards the time from 
which limitation begins to run in the 
casa of instalments fixed by a decree is 
équally applicable to the case of instalments 
fixed by an award. The view taken by 
the Subordinate Judge is, therefore, in my 
opinion, perfectly correct. 

In regard to two inajalments which are 
not within six years of the suit the First 
Olass Subordinate Judge has held that, 
having regard to the clear admission of 
the liability under the award, involved in 
the plea of the defendant in the first suit 
that the mortgage had merged in the award, 
there was an acknowledgment of liability 
to pay these instalments made by the 
defendant on September 27, 1920, which 
~ suffices under s, 19 of the Indian Limitation 
Act, to save the bar of limitation even 
as regards those instalments. I see no 
sufficient reason to differ from that view. 

As regards the applicability of Art, 
132, as at present “advised, I can see no 


sufficient reason for saying that that Article, 


would not, in fact, cover the present suit, 
in so far as the award itself makes ¢hese 
instalments à charge upon the mortgages 
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property, so that the suit is one to enforce 
payment of money charged upon an im- 
moveable property. But I think it safer, 
to decide the euit upon the view which 
has already been taken by this Oourt 
that Art. 120 applies if no other Article 
is applicable. If Art. 132 applies, then, 
in any case, the suit is in time. But 
if Art. 120 applies, then also (with the 
aid of this acknowledgment that I have 
mentioned) the plaintiff's suit is in time. 
I would, therefore, dismiss the appeal 
wiih costs. 
Mirza, J.—I agree. 


A. N. A. Appeal dismissed, 


SIND JUDICIAL COMMIS- 
SIONER'S COURT. 
ORIGINAL Civir Suit No, 626 or 1926. 
April 25, 1928. 

Present :—Mr. Rupoband Bilaram, A. J. C. 
MAHOMEDALLY EBRAHIMJI AND 

O1HBER8—PLAINTIFFS 


versus 
LAKHMIOHAND ISSARDAS AND oTauas 
— DEFBNDANTS. 

Muhammadan Law—Will—Trust for "Khairat," 
whether void for uncertainty—Mussalman Wagf 
Validating Act (VI of 1918), effect of. 

Under the Anglo Muhammadan Law as administered 
by the British Courts a devise of hia property by a. 

uhammadan for “khairatt” purposes as the trustees 
may deem fit is void for uncertainty. [p. 882, col. 2.] 

uere.—Whether such atrust created after the 
coming into operation of the Mussalman Wagf Vali- 
dating Act of 1913 is governed by that Act and is 
valid, [p, 885, col. 1.] 

Shahab-ud-Din v. Sohan Lal (6) and Vundravan 
Das Purshotamdas v. Cursondas Govindji (7), relied 
upon. 

Baker Ali Khan v. Anjuman Ara Begam D» Run- 
chordas Vandravandas v. Parvatibai (2, Morice v. 
Bishop of Durham (3), In re Macduff (4) and Solehman 
Quadir v. Salimullah Bahadur (5), referred 1o. 

Mr.G. A, Kikla, forthe Plaintiffs. 

Messrs. Kimatrai Bhojraj,  lesardas 
Oodharam, Tahilram Maniram and Na- 
dirshah Naoroji, for the Defendants, 

JUDGMENT.—The facts giving rise . 
to this cage are somewhat as follows:— 

One , Ebrahimji, a Borah Muhammadan, 
resident of Karachi diéd in thê year 1909, 
leaving behind him a widow Rahmatbai 
and seven sons*-plaintiff No. 1, one Alibhoy 
since deceased ant defendants Nos.5 to 9. 


He had also another gon Abdul Hoosein 


. in suit to Rahmatbai. 
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who predeceased him whose son is defend- 
‘ant No. 4, 

By his Will he bequeathed the property 
She died in 1914. and 
by her Will dated June 29, 1912, which is 
duly registered, she appointed defendants 
Nos 5 to 9 as trustees of the property and 
bequeathed it for “ khairati " purposes, 
. The relevant clause in the Will reads :— 

“ Olause 7.—I wish and direct thet my 
said sons shall get the above-mentioned 
property transferred in my name in the 
Government records and they are and shall 
bə at liberty to let the said property from 
time to time, to recover the rent thereof, 
to tile suits in the proper Courts against the 
tenants for receiving rent or possession or 
to do any other thing from time to time 
that may*have to bedone. From the income 
of rent thereof, they shall deduct the ex- 
penditure on repairs, etc., and pay up the 
taxes, eta., dod the balance money shall be 
utilisedin “ khairati " purposes in my 
name as my aforesaid sons deem fit." 


Itis said that after her death her heirs 
executed an agreement, which is not regis- 
tered and bears no date agreeing to give 
effect to the Will of Rahmatbai. The pro- 
perty insuit isthe family residential house 
of Kbrahimji and continues to be occupi- 
ed by his sons other than plaintiff No. 1, 
who appears to have been living and trad- 
ing separately from his other brothers 
both before and after the death of his 
father. In 1918 the deceased Allibhoy and 

: defendants Nos., 4to9 created a morgage 
on the property in favour of defendant 'O. 
l. In 1924 they submitted to an ‘award 
in respect of the mortgage which was made 
rale of the Oourt in Judicial Miscellaneous 
No. 382 of 1924, 

On August 4, 1926, the property was sold 
in proceedings taken to enforce the award 
M ,PHcdhaaed for Rs,15,200 by defendant 

o. 2. 


On August 12,1930, the plaintiff No. 1 
and his son plaintiff No. 2 instituted the 
present suitunder s. 92, Civil Procedure 
Code, after obtaining the necessary sanc- 
tion of the Collector of Karachi for a ,de- 
claration that the property was dedicated 
to “ khairati " works,1. e., charitable pur- 

03e8, and that the mortgagorsehad, there- 
ore, no saleable interests thereinand for 
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plaintiffs, on the one hand, and the defend- 
ant No. 1, on the other. 

The auction-purchaser, defendant No. ? 
in the case, is indifferent about the result 
of this litigation, as he has applied for set- 
ting aside the sale in the connected execu- 


.tion proceedings on the ground that the 


ascheme being prepared for the due ad- . 


ministration of the trust, . 
The chief contesting patties are the 


mortgagors had no saleable interest in the 
property and has obtained an order for the 
purchase-money being deposited in a Bank 
pending the diaposal of this suit. 

The main point in the case isas to the 
validity of the trust created by the deaéas- 
ed in favour of the objects of khairat which 
are left to be determined by the trustees. 
If such a trust is void and unenforeeable 
under the Anglo Mahammadan Law as ad- 
ministered by our Oourts, there isan end 
of the whole case and in that event there 
wil be no need for consideration of the 
other points in issue. I have, therefore, 
heard the parties on this issue asa preli- 
minary legalissue. Now,it ijs, no doubt, 
open to a Mussalman whether he be a Sunni 
or a Shia to create a wagf by his Will pro- 
vided the property which is the subject 
of the wagf does not exceed one-third in 
value of his whole estate: Baker Ali Khan 
v. Anjuman Ara Begam (1) and that where 
the subject of the wagf exceeds one-third 
in value of his property, it may, under 
certain circumstances, be rendered valid by 
the consent ofhis heirs, It willalso not be 
seriously disputed that a wagf in favour of 
khairat is treated as lawful in ancient texts 
on Muhammadan Law, and is one which 
it was obligatory for: the Qazi to give 
effect to. In Ohap. X of Ameer Ali's 
Muhammadan Law, Vol. I, page27 3,(4th Edi- 
tion) which deals with the Mowkoof Alai- 
him or the objects of a wag/, the learned 
Oommentator has said: 


* According to all the Schools of Mussal- 
man Law, a wagf may be created for the 
benefit of any person or class of persons, 
or for any object of piety or charity....... m 
The words'piety'and ‘charity’ 
have a much wider signification in Mus- 
salman Law and religion than in any 
other system. Khasr, birr, ihsan, eto., in- 
clude every purpdse which is recognised 
as good or pious under the Mussalman re- 
ligion and the Musselman Law; and the 
test of, What is 'gobd' or ‘pious’ dr 


r rg I. A. 947 95 A. 236; 70, W, N, 463;° 5 Bom, t, 


R, 410; 8 Bar, P, O. 2,397. (P, 02) ; 
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` 'eharitable'is the approval of the Almighty. 
Every ‘good purpose’ (wajah-ul- khair) 
which God approves, or by which approach 
' (kurbat) is attained to the Deity, isa fitting 
purpose for a valid and lawful wagf or 
dedication.” 7 
It is, therefore, abundantly clear from 
this passage that a waqf in favour of khair 
is not limited to the specific objects of 
charity recognised in the contemplation ‘of 
the English decisions, and that it includes 
many more objects than those falling within 
the ambit of the expression “dharam” which 
finds place in Hindu Wills, and which is 
said to mean “charitable, religious or phil- 
anthropic purposes." 


In Runchordas Vandravandas v. Parvati- 
bai (2) a devise to dharam was held to be 
void on the ground of uncertainty, and in 
delivering the judgment of their Lordships 
of the Privy Council, Sir Richard Couch 
gaid : "It is not necessary fortheir Lord- 
Bhips to refer particularly to the cases in 
tbe Indian Courte, where it has been held 
that & devise or bequest for dharam is 
void for vagueneas and uncertainty, They 
begin at an early period both in Bombay 
and Calcutta, and according to the judg- 
ment of the Appeal Court are numerous, 
The reasons forthe decisions of the English 
Courts upon devises or bequests of a similar 
nature are stated by Lord Eldon in his 
judgment in the leading case of Morice v. 
Bishop of Durham (3). He says(10 Ves. 539): 
‘As it isa maxim that the execution of a 
trast shall be under the control of the 
Court, it must be of such a nature that it 
can be under that control so that the ad- 
ministration of it can be reviewed by the 
Court, or if the trustee dies, the Court itself 
can execute the trust—a trust, therefore, 

_ which in case of mal-administration could 
be reformed and a due administration 
directed, and then, unless the subject and 
objects can be ascertained upon principles 
familiar in other cases, it must be decided 
that the Oourtcan neither reform mal-ad- 
ministrationnordirectadue administration,’ 
Lindley, L. J., refers to this judgment and 
says [In re Maoduff (4)]. ‘That is the princi- 


(2) 26 I. A. 71 at p. 80; 29 B. 725; 1 Bom. L. R. 607; 

30. W. E 621; 7 Bar D. O. J. 543; 12 Ind. Dec. tw. s.) 
85 (P. C). 

3) (1804) 9 Ves. Jun. 399; 32 E. R. 656*7 R. R. 239 
ed on appeal (1806) 10 Ves, Jun. 522; 32 E, R, 
947; 7 RR. 239. š 

(4) (1896) 2 Ch. 451 at p, 468; 65 L. J, Oh, 700; 74 Le 

* y. 708; 45 W.R. 154, s 

oe 
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ple of that case and has been enunciated 
or repeated from time to time. In the 
latter case the words of the bequest were 
‘purposes, charitable or philanthropic,’ In. 
Wilson's Dictionary ‘dharam’ is defined 
to be law, virtue, legal or moral duty, and 
the language of Lord Eldon applies as 
strongly, if not more so, to dharam as to 
the words used in the English cases. The 
objects which can be considered to be 
meant by that word are too vague and un- 
certain for the administration of them to be 
under any control.” 

These observations apply with greater 
force to a waqf created in favour of khairat, 
that is to say, in favour of all good purposes 
whatsoever be their nature, and where 
such good purposes are not specified but 
left for determination by the trdstees. 

lt is argued that the principle in the 
Bishop of Durham's case (3) should not apply 
to B wagf byaMuesglman which conforms 
to the ancient texts and that the Judge 
who takes the place of the Qazi is 
equally. bound to give effect to it, 
however indefinite and uncertain the «ag 
may te, according to English precedents, 
It is further argued that the Muesalman 
Waqf Validating Act, VI of 1913, gives 
statutory recognition to all wagys which. 
are recognised by the Mussalman Law 
as religious, pious or charitable, that the 
doubt, if any, which existed as to the 
validity of wagfs for purposesof khair 
is removed by this Act and that all 
such wags should, therefore, be given 
effect to. 

The first line of argument ia based on 
the observations made in that behalf in 
Ameer Ali’s Muhammadan Law, Vol. J, 
page 414, 4th Edition, and in Tyabji's 
Muhammadan Law, page 596, 2nd Edition. 
With all respect, I refer to accept and 
follow the view of, Sir Roland Wilson 
in his notes to para. 322 at page 345 
(Edition of 1920), where the learned Com- 
mentator has said : 

"The assertion in Ameer Ali's Muham- 
madan Law, Vol. I, page 325, that tho princi- 
ple laid down.in Morice v. Bishop of Durham 
(3) is not applicable to trusts or consecre- 
tions under that law, seéms to be founded 
on a misappropriation of the principle, 
which, when rightly understood, is geen 
to be invol¥ed in the Very nature of 
civil jurisdiction, To construe'a trust ‘for 
good purpoges unspecified’ as exemptin 
the trustee irom all judieial control wou] 

e . 
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be ja effect to construe it as no trust 
at all, bat a beneficial bequest to him 
personally ; on the other hand, to con- 
Btrue it, with the learned author, as em- 
powering ‘the Hakim’ to framea scheme 
‘at his own discretion, is to confer upon 
the officer so designated a function which 
is not judicial but administrative; it is 
to make the so-called wagf in effect; 
& bequest to the State—only that the 
State is to estimate the goodness of different 
purposes by a Muhammadan standard. If 
this is really Muhammadan Law, it is out- 
side the Province of that law in British 
India." 

With regard to the second line of argu- 
ment, if is sufficient to observe that the 
Mussalman Waqf Validating Act has no 
retrospective effect and cannot, in the 
words of their Lordships of the Privy 
Oouncil in Solehman Quadir v. Salimullah 
Bahadur (5), “be construed as validating 
deeds executed before its date,” 

As the’ Will in issue was executed in 
1912, it is not necessary for me to dis- 
cuss the effect of s, 2, cl. (1) of that 
Act which reads as follows :— 

"^ 'Wagf' means the permanent dedication 
by 8 peraón professing the Mussalman 
faith of any property for any purpose 
recognised by the Mussalman Law as re- 
ligious, pious or charitable.” 

It is sufficient for me to observe that 
the definition of “wagf” is given for the 
purpose of that Act, and that that Act 
does not purport to deal with the validity 
or otherwise of wugfs for objects which 
are indefinite or uncertain, but declares 
that certain wagfs for the maintenance 
and support of the wagif, his family and 
descendants shall under certain circum- 
stances, be treated as valid, 


Trusts created in favour of khairat have 
been held to be void for uncertainty by 
the louis Ohief Court in Shahab ud-Din 
v. Sohan Lal (6) and by the Bombay 
High Oourt in Sidik 'Hoosein v. Haji 
Sulleman Abdul Wahid, Suit No. 604 of 
1902. In the latter case Batty, J., has 
said on this point as follows :— 

“With reference to el. 30 it is for the 


plaintiffs and defendants Nos. 6 and 7. 


(5) 69 Ind. Oas. 138; 49 I. ‘A.153 at p. 165; A. I R, 
1922 P, 0.107; 31 M_L. T. 79; 4 U P. L. R. (P.O) 70; 
: ; 270, 


WJ. . 0). 
R. 1908; 139 P. W.R. 
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contended that the phrase ‘some good 
charities’ which is in the vernacular ex-. 
pressed by the word 'khairat' is so vague 
and uncertain as to include such purposes 
as would fall under the expression . 
‘dharam’ which in respect of Hindu Wills . 
has been held too general and indefinite 
fer the Court to surface. Vundravandas 
Purshotamdasv. Cursondas Govindji (7). The 
Chief Interpretor has given the Dictionary 
meaning of the phrase which appears 
to extend to ‘good works’ generally being 
derived from ‘khair’ excellent or good, 
For 9th defendant it is suggested that the 
testators own enumeration of the specific 
charities which are to derive benefit from 
previously mentioned bequests defined the 
meaning of the phrase as used by him, By 
those bequests at most afford illustrations of 
some of the characteristics caused by the 
phrase, and cannot be taken as furnishing 
an exhaustive definition. Moreover, cl. 18 
apparently included in thesame category a 
bequest which whether for-the spiritual 
benefit of the testator or purely commemo- 
ration, could hardly be regarded as 
‘charitable’. I think the wor ‘hatrat’ - 
might, and probably was intended to include 
good works which might reduce to the 
credit of the testator by reason of some 
meritorious character in them unconnect- 
ed with any secular benefit to others.” f 

This judgment has been referred to with 
approval by Orump, J.. in the case of 
Mariambai v. Fatmabai which recently 
has been decided and hasup to now only ap- 
peared in tne “Times of India". Tho parties 
in the case of Mariambai v. Fatmabai were 
Borahs and belonged to the same commun- 
ity as the testatrix in the present oase, — 

Ihold that the bequest in question is 
invalid for want of certainty, and that, 
therefore, this suit faila in limine and is 
dismissed. The plsintiffs to bear costs of. 
defendants Nos. 1 and 2. Separate sets of 
costs to be taxed. Otherdefendants to bear 
their own costs, : 

I may, however, note that in course of 
his arguments, Mr. Tahilram contended 
that he should be permitted to lead evidence 
that the word “khair” among Borahs refers 
to the giving of feasts to the jamayat. I 
have refused taallow this evidence to b» 
Jed, as,in the firat place, the case as laii 
contains no such” averment, and, in tha 
second place, the Wil] is written bya Hindu 

. 


17) 21 B. 646; 11 Ind, Deo, (s. 8.) 435. 
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petition-writér who appears to have used 
the expression in thesense in which itis 
generally understood, and lastly, that 
thongh giving-feasts to jamayat may be 
one of the objects of the alleged charity, it 
could not have been the sole object of the 
testatrix asis clear from the words which 
follow vesting the discretion in the trus- 
tees to apply the money to such “khairat” 
as to they deemed fit. 

P. BA. Suit dismissed. 


ae 


BOMBAY HIGH COURT. 
FiBeT O1vit Arpgats Nos, 402 AND 405 
oF 1925, 

February 15, 1928. 
Present:—Mr. Justice Faweett and 
Mr. Justice Mirza. 
KASANJ1 KUVERJI—PrAINTIFF 
— APPELLANT 
VET 81.8 
Tra SURAT MUNICIPALITY 
—DEFENDANT— RESPONDENT. 

Bombay Pleaders Act (XVII of 1920), Sch. II, r. 1 
(a)—Suit for declaration and injunctton—Valuation 
for purposes of Pleader's fees—Plaintiff's valuation, 
whether conclusive. 

Pleader’s fees in a suit for a declaration that a 
Municipality is not entitled to apend certain amounts 
and for an injunction restraining the Municipality 
from spending such amounts, are to be calculated on 
the amount of money involved in the suit, irrespective 
of the valuation which the plaintiff may have fixed 
for purposes of Court-fees. 

The valuation of a suit for the purpose of assessing 
Pleader's fees should not depend purely upon the 
caprice of a plaintiff, so as to prevent his opponent 
recovering proper Pleader's fees, if the suit fails. 

Nur Mahomed Tusan v. Secretary of State for 
naig (1) and Bai Meherbai v. Maganchand (2), fol- 

owed, 

First appeals from the decision of the 
District Judge, Surat, in Suita Nos. 7 and 5 
of 1925. 

FAOTS.—The plaintiff, alleging that the 
defendant Municipality was about to grant 
a payment of Rs. 20,000 to a certain associa- 
tion for maintaining its schools, instituted 
a suit against the defendant Municipality 
for a declaration that the Municipality had 
no legal power or 'justiffeation to make 
any grant out of the Municipal funds to the 
said association for maintaining their 
primary schools and for an injunction 
restraining the Municipality from making 
any,such grant out of the Municipal funds 
to the said association. * 

He subsequently filed another suit sgainbt 
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the Municipality praying for a declaration 
that the Municipality had no power to pass 
any resolution to take charge of the schools’ 
of the said association and to sanction any - 
money out of the Municipal funds for 
managing and maintaining those schools, 
and for aninjunotion restraining the Muni- 
cipality from doing so. Theclaim was valued 
at Rs. 5. The suits were withdrawn and the 
question of Pleader's fees arose for decision. 

The lower Oourt held that Plead- 
ers fees should be fixed on the subject- 
matter in dispute, namely, the amount 
which the Municipality proposed to spend 
and which the plaintiff tried to prevent. 

Mr. H. V. Diratia, for the Appellant. 

Messrs. B. D. Mehta and P. B. Shingne, 
Government Pleader, for the Respondent. 

JUDGMENT. 

Fawcett, J.—The facts of the tase are 
fully stated in the order of the lower Court. 
After considering the arguments I can see 
no sufficient reason to say that that order is 
wrong. The case of Nur Mahomed Husan 
v. Secretary of State for India (1) is distinct- 
lyin favour of the respondents, because 
that also was a case for an injunction, and 
yet Pleader's fees were assessed on the value 
of the subject-matter which happened to be 
Hus In the judgment, it issaid (page 
587*):— 

“Thera is a considerable distinction ` 
between a question in dispute which will 
affect the result of the suit according to the 
mauner in which it is decided by the Court, 
and the subject-matter of the suit which 
clearly is the thing about which a dispute 
has arisen,” 

These observations, I think, apply to the 
present ĉase. The question in dispute, no 
doubt, was the legal powers of the Munici- 
pality to pasa certain resolutions. But, at 
the same time, the subject-matter in 
dispute, undoubtedly, covered certain pay- 
ments which plaintiff thought there was a 
danger of the Municipality making and 
which it was the object of the suit to 
prevent, I think the principle of the 
ruling in Bai Meherbai v. Maganchand (2) 
is that the valuation of a suit for the 
purpose of assessing Pleader's fees should: 
not depend purely upon the caprice of a 
plaintiff, so as to prevent his ‘opponent 
recovering proper Pleader's fees, if the 








(1) 96 Ind. Cas. 829; 28 Bom. L. R. 582; A.L R. 1926 
Bom. 369. e 
_(2) 29 B. 239; 7 Bom. L. R. 131. __ : zen 
"*Pagt of 28 Bom, L. B.—[Ed.] 
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Buit fails and Sir Lawrence Jenkins said 
‘(page 233*) :— 
.  "'Phis can best be secured by adopting 
. the actual value as the basis of taxation. " 
In the present case itis possible tosay 
what is the value of the subject-matter in 
dispute, and, therefore, I think that the 
lower Court was right. I would dismiss 
the appeal with costa. i 
Mirza, J. I agree. 
A. N. A. 


d Appeal dismissed. 
*Page of 28 B— Hd.) 


MADRAS HIGH COURT. 
Cryin Arrau No. 96 or 1924. 
s Mareh 7,1928. 

Present :— Justice Sir William Watkin 
Phillips, Kr., and Mr. Justice Devadoss. 
NAMAGIRI AMMAL-—PraAINTiIFF— 
APPRLLANT 


versus 
MUTHU VELAPPA GOUNDAN 

AND ANOTHER—DRFBNDANTS— RESPONDENTS. 

. Civil Procedure Code (Act V of 1908), 0. XX XVIII, 

T. 9—Attachment before judgment—Dismissal of suit 
for default—Subsequent restoration—Atiachment, whe- 
ther subsists—Practice—Plaint—Suit on pro-note— 
Incorrect description of pro-note, effect of—Falsa 
demonstratio non nocet. 

Where on the dismissal of a suit for default no 
order has been passed withdrawing an attachment 
before judgment which had been made, and the 
dismissal of the suit is subsequently set aside by 
the trial Court, the attachment must be deemed to 
subsist. [p. 889, cols. 1 & 2; p. 892, col. 1.] 

Ram Chand v. Pitam Mal (4) and Abdur Rahaman 
v. Amir Sharif (8), not followed. 

Io a suit upon a promissory note when the 

laint contains sufficient particulars as to the 
identity of the note sued on, the suit should not 
fail by reason of an error or a mistake in its 
description which does not mislead the defendant 
as to the nature and tbe particulars of the claim. [p. 
888, col. 1.] : 

Appesl against a decree of the Court 
of the Subordinate«Judge, Coimbatore, in 
Original Suit No. 154 of 1924, 

Mr. C. S. Venkataehariar, for the Appel- 
lant. ; 

Mri T.M. Krishnaswami Ayyar, for the 
Respondent. 

JUDGMENT. "- 

Dev2doss, J.—The plaintiff, as Receiv- 
er, brought this suit for recovery of the 
amount due ona promissory aote executed 
by the let defendanton 1@th August, 1919, 
in favour of one Krishna Ayyangar. Ij was 
contended by the lst defendant, among 
other things, that there wês no such pro- 
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note as that mentioned in the plaint, that 
the pro-note executed by him in favour of 
Krishna Ayyangar had been partially dis- 
charged and that the plaintiff is not entitl- 
ed to bring a suit on the pro-note as it had 
-not been attached by a Court, The Sub- 
ordinate Judge dismissed the suit uphold- 
ing the contention of the Ist defendant. 
Plaintiff has preferred this appeal. 

The plaintiff brought O. 8, No.152 of 
1922 in the District Munsif's Court of Gobi- 
chettipalayam againsther father, Krishna 
Ayyangar, for possession of land and mesne 
profits and applied for attachment before 
judgment of the pro-note executed by the 
1st defendant to Krishna Ayyanger for 
Rs. 6,000 and the Oourt ordered attachment 
on 21st January, 1920, and notice of it was 
served on the let defendant on 23rd Janu- 
ary, 1920. The plaintiff, thereupon, ap- 
plied forthe appointment of a Receiver 
for the collection of the amount due on the 
pro-note and she was appointed interim 
Receiver on 15th August, 1922, The lst 
defendant filed a counter-statement and ob- 
jected to theappointment of a Receiver, 
The District Munsif, notwithstanding the 
objection of the Ist defendant, appointed 
plaintiff Receiver and she has brought this 
suit in her capacity as Receiver forthe 
amount due on the pro-note. She has made 
her step-mother, the widow of Krishna 
Ayyangar,2nd defendant. 

The contention of the lat defendant 
is that the pro note sued on is not the 
one executed by him in favour of Krishna 
Ayyangar and the“ suit muet, therefore, 
fail. In para. 3 of the plaint the pro- 
note is described as having been ex- 
ecuted to the plaintiff's father Krishna 
Ayyangar, by the Ist defendant on 10th 


August, 1919, for Hs. 6,400 bearing interest. 


at Rs. 10 per Re. 100 per annum. The 
defendant admits having executed a pro- 
note to Krishna Ayyangar on 10th August, 
1919, for Rs. 5,892 bearing interest at 8 
per cent. perannum, In Ex. F, 
tachment order Served ch the lat defend- 
ant on 23rd January, 1920, the pro note is 
described as one executed to Krishna 
Ayyangar for Rs. 6,000. “ There is nothing 
on record to show „that the lst defendant 
abjected to the attachment of the pro-note 
for Rs. 6,000 when he was served with 


the at- - 


the n5tice Ex. F, nor did he mention in . 


the counter-statement, Ex. O filed by him, 
when oppesing the appointmenbof Receiv- 
er, that, the pro-note in respect of which 
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he was restrained was not in existence and, 
therefore, the order was of noavail. On the 
other hand, he contended that the suit on 
the pro-note would be beyond the jurisdic- 
tion of the Munsif’s Court and, therefore, 
it could not appoint a Receiver in respect, 
of the pro-note. When the plaint contains 
sufficient particulars as to the identity of 
the pro note sued on, the suit should not 
fail by reason of an error or a mistake in 
its description which does not mislead the 
defendant astothe nature and the parti- 
culars of the claim. Here the names of 
the promisor and the promises and the 
dateof the pro-note are correctly given and 
the amount mentioned is Rs, 6,000, where- 
as the actual amount of the  pro-note is 
Rs. 5,892. The plaintiff was not.in posses- 
Bion of the note at the time when she filed 
the suit. lt cannot be said in the circum- 
stances that the let defendant was taken 
by surprise or that he was not aware of 
what the plaintiff was suing on. Whena 
plaint contains sufficient averments and 
indicates with reasonable precision what 
the claim sued on is, the suit should not 
fail by reason of the omission or incorrect 
description of any particular. It is un- 
necessary to consider in detail the case- 
law on the point, In  Visvanatha 
Pandara Sannadhi v. South India Bank Ltd. 
(1) the learned Judge observed: ‘ What 
the Courts have to find out in such cases 
is whetherthe claim agrees substantially 
with the subject-matter of the purchase. 
As reasonable amount of certainty is all 
that can be expected having regard to the 
knowledge of the circumstances of the 
plaintiff, the principle enunciated by Lind- 
ley, M. R, in Cowen v. Truefitt (2) avplies to 
this care.” In that case Lindley, Master of 
the Rolle, observed with regard to the maxim 
falsa demonstratio nonnocet: “I donot 
know that the principle can be better put 
than itis in Jarmanon Wills, 5th Edition 
page 742, where itis said the rule means 
“that where the description is made up of 
more than one pagt, and one part is true, 
but the ‘other false, there if the part 
which is true describe the subject 
with sufficient legal certatnty, the untrue 
part will be rejected and will not vitiate 
the devise,” . i 


. ° 
e 
(1) 42 Ind. Oas. 609; 6 I. W. 712 at p. 711; 1517 M. 
W.N.87 i ( ) F 


. N. 879. 
(2) (1899) 2 Ch. 309; 68 L. J. Oh. 563; 81 B. T. 104; 47 
W. R. 661. . 6 
. 
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Mr. T. M. Krishnaswami Ayyar who ap- 
pears for the let defendant fairly conceded: 
that he could not contend that the pro-. . 
note sued on was not the pro-noteattached. , 
I have no hesitation in holding that the 
pro-note sued on is the one executed by 
the Ist defendant to Krishna Ayyangar 
on 10th Augnst, 1919, for Ra, 5,892. 

The next question is, was it under attach- 
ment atthe time when the Receiver was 
appointed? Under O. XXI, r. 51, Civil Pro- 
cedure Code, the attachment ofa negoti- 
able instrument when not in Court or in 
the custody of a Publio Officer should be 
made by actual seizure. In order to make 
the attachment effectual, actual seizure is 
necessary, for, if it is not seized the pro- 
misee may negotiate it and the attachment 
by mere notice will notavail against abolder 
in due course, who gets it without the 
knowledge of attachment from the pro- 
misee: vide Subramania Iyer v.” Chokalinga 
Mudaliar (3). But the notice of attachment 
to the debtor or promisor is sufficient pro- 
tection against his paying the amount due 
on the instrument to the promisee or any- 
one else claiming under him. The notice 
served on the lst defendant on 23rd Janu- 
ary, 1920, stated that he was by injunction 
ordered not to pay money towards the pro- 
missory note which he had executed to. 
Krishna Ayyangar for Rs. 6,000. So far ag 
the lst defendant is concerned this was 
effective attachment. : . 

It is strongly urged that granting that this 
is effective attachment, as the euit was dis- 
missed for default, theattachment ceased to 
have effect and as there was no fresh attach- 
ment of the pro-note on the restoration of 
the suit, there was no attachment subsisting 
at the time of theappointment of the Re- 
ceiver. The case was taken up for trial on 
21st July, 1921. Plaintiff and her Pleader 
were absent and the suit was dismissed for 
default of plaintiff's appearance. She ap-- 
plied for restoration of the suit on 25th. 
July, 1921, and the District Munsif restor- 
ed the suit to file, The question is, does 
the dismissal of the suit necessarily entail 
the withdrawal of the attachment before: 
judgment without aspecific order of the 
Court for the purpose? I have novhesitation 
in answering the question in the negative, - 
Order XXXVAII, r. 9, Civil Procedure 
Code, says: "Where an order is made for 


3) 79 Ind. Cas. 189; 46 M. 415; 44M. L. J. 208; 17 
LN. $4; (1993)M, W.N.91; A. I.R, 1923 Mad, 
3f. 
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attachment before judgment, the Court 
shall-orderthe attachment to be withdrawn 
when the defendant furnishes the security 
. required, together with the security for the 
costs of the attachment, or when the suit 
is dismissed," 'Therule makes it obliga- 
tory on the Court to pass an order with- 
drawing the attachment when security is 
furnished or when the suit is dismissed. 
When the words ofa Statufe are clear it 
is not proper to ignore their plain mean- 
ing andgive them a different meaning. 
As soon as a suit is dismissed the person 
against whom an order for attachment was 
made has simply to apply to the Court for 
withdrawing the order. The application 
may be oral or in writing and the Oourt, 
when such an application is made, is bound 
to grantit unless there are circumstances 
which would justify postponing thegrant- 
ing ofthe prayer or refusing it. Whena 
party does not choose to avail himself of & 
remedy which the law gives him Oourts 
are not justified in giving him the remedy 
which owing to his carelessness or negli- 
gence he does not choose to ask. Ifa gar- 
nishee pays the amount due from him into 
Court, can he withdraw the amount with- 
out an order of Court by reason of the 
dismissal of the suit? If moveable pro- 
perties or negotiable instrumenta attached 
are in the custody of the Court the dis- 
missal of the suitin which the attachment 
was made, would not place the person 
from whom the moveables or negotiable 
instruments were taken in possession of 
them. Such a person will have to apply 
to the Court for getting them back. Ido 
not see why & different rule should*be held 
to apply when property attached, whether 
moveable or immoveable, is not in the ac- 
tual custody ofthe Oourt. In my view 
the dismissal of a suit does not amount to 
the withdrawal of the attachment before 
judgment and,if the order of dismissal is 
get aside on appeal and a decree is passed in 
favour of the plaintiff, the attachment be- 
fore judgment would enure for his benefit. 
Here, in this case, the suit was dismissed 
for default of plaintiff's appearance and 
was restored by the Court. The restora- 
tion ofa suitunder O. IX,r. 9, Oivèl Pro- 
cadure Code, stands on a slightly different 
footing from the order of the Appellate 
Court reversing the dismjesal of the suit. 
A Oourt may dismiss a suit for default and 
may restore it to file on proper eause 
being showa in the course.of the samo day. 
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It would work great hardship if it be held 
that in such a case the attachment before 
judgment ceased to have force because the 
suit was off the file for a few hours. I 
think the Legislature has advisedly framed 
O. XXXVIII, r.9, Oivil Procedure Code, | 
and I do not seesuffioient ground forig- 
noring the plain terms of O. XXXVIII, r. 
9 or to give the plain words of therule & 
meaning which they are not capable of 
bearing. The argument founded on the 
analogy of O. XXI, r. 57, Civil Procedure 
Oode, has no application. In that rule it 
is specifically stated that upon the dis- 
missal of the application the attachment 
shall cease. No doubt, the Allahabad High 
Court andthe Oalcutta High Court have 
taken adifferent view. In Ram Chand v. 
Pitam Mal (4) Mahmood, J., was of opinion 
that “an attachment-before judgment under 
g. 488 like a temporary injunction under 
g, 492 becomes functus officio as soon as 
the suit terminates” and he goes on to add 
that if he were to give the literal interpre- 
tation to 8. 488 of the old Code correspond- 
ing to O. XXXVIIL, r. 9 of the present 
Oode he should be driven to the logical 
conclusion that such interim order of at- 
tachment subsisted for ever whether there 
was or was not an appeal unless and until 
such anorder was expressly withdrawn. 
With great respect I am unable to see any 
absurdity in holding that an attachment 
before judgment subsists till it is with- 
drawn, when the terms of the section are 
clear. This case was followed in Sasirama, 
Kumari v. Meherban Khan (5). There are, 
no cases of our High Oourt dealing with 
this question, although Wallace, J., is of 
the same view as the one I have expressed 
and Ramesam, J., is prepared to agree with 
the decisions in Ram Chand v. Pitam Mal 
(4) and Abdur Rahaman v. Amir Sharif (6). 
Thold that an attachment before judgment 
continues to have effect till it is withdrawn 
by an order of Court and in this case the 
attachment continued in force even though. 
the suit was dismissed for default and re- 
stored afterwards. . 2 

Apart from the question of attachment 
there is the further fact that the plaintiff 
has been appoiated Receiver in respect of 
the suit pro-note and as such she is entitled 
to collect the amount due onit. Under 


(4) 109A. 508; A. W. N. (1888) 195; 6 Ind. Deo. fx. s.) 


(5) 9 Ind. Oas. 918; 13 O, L J. 248. | 
(6) 44 Ind® Oas. 220; 45 O. 780; 22 O. W. N. 927, 
. 
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O. XL, r. 1, Civil Procedure Code, the Court 
has power to appoint & Receiver of any 
property "whether beforeor after decree,” 
The Court appointed the plaintiff interim 
Receiver on 15th August, 1932, and, the 
order absolute is "petitioner was appointed 
Receiver so that the pro-note for Rs. 6,000 
and odd is not barred by limitation.” The 
Ist defendant when he objected to the 
appointment did not say that there was no 
Such  pro-note as that mentioned in the 
application for theappointment of Receiver. 
He stated in his counter-statement, Ex. O, 
that he was not aware of the attachment of a 
portion of the pro-note for Rs. 6,000 and 
further stated that no right accrued to the 
petitioner with regard to the suit pro-note: 
and that asuit on the pro-note would be be- 
yond the jurisdiction of the Munsif’s Court. 
After hearing the Ist defendant the Court 
appointed the plaintiff Receiver in respect 
of the pro-note and she is therefore, entitled 
on it, 
to Tho next contention ofthe Ist defendant 
is that the pro-note was partially discharged, 
This depends on the evidence in the case, 
The lst defendant asD. W. No.3 says thai 
the pro note for Rs, 5,892 was discharged 
by partial payment and by execution of 
another pro-note for Rs. 5,000 and towards 
the pro-note for Rs.5,000 some amounts 
have been paid, Exhibit III is the pro-note 
dated 10th August, 1919, in favour of 
Krishna Ayyangar by the 1st defendant for 
Rs. 5,892. It was produced during the 
course of the trial by the Ist defendant 
but by whom it was actually put into Court 
does not appear from the records, The 
endorsements on it ara spoken to by 
witnesses. Plaintiff was not in possession 
of the pro-note as Krishna Ayyangar died 
in his sister's house and as the sister took 
possession of his effects. The suggestion 
on behalf of the plaintiff is that the lst 
defendant istrying to help the _brother 
of the 2nd defendant by defeating the 
plaintiff's claim. Exhibit VIis the pro-note 
dated 10th November, 1920. If Ex. III 
was superseded *by Et. VI that fact. 
could have been méntioned in Ex. O, the 
counter-etatement filed by the 18t defendant 
on 25th August, 1922. As the Ist defendant 
was restrained by an order of Court dated 
91st January, 1920, from paying Krishna 
Ayyangar any portion» of the amount due 


on the promissory note for Rs. 6,000 any. 


transaction between Krishna Ayyangar and 
the lst defendant would not avait against 
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the plaintiff. As already observed theré 
is nothing on record toshow that after 
Ex. F was served on the lst defendant he 
made any representations to the Court that , 
such an amount was not due. The order of 
attachment was binding on tke lst defend- 
ant and any payment to Krishna Ayyangar 
or any dealing in respect of the pro-note 
between the lst defendant and Krishna 
Ayyangar would be against the order 
served on the Ist defendant and, therefore, 
cannot avail against the plaintiff. If the 
story, that the pro-note of 10th August, 
1918, for Rs. 5,892, Ex. III, had en 
superseded by the pro-note, dated 10th 
November, 1920, Ex. VI, was true the Ist 
defendant would have mentioned it in 
Ex.O. I am not prepared to attach any 
value to the evidence that Ex, “III was 
superseded by the execution of another 
pro-note. Even ifit was, Ex. III being 
in existence, any payment ° towards it, 
being against the terms of the prohibitory 
order contained in Ex, F, would have no 
legal effect. Exhibit VI is dated 10th 
November, 1920. It was not produced in 
Oourt during the previous proceedings or 
at any time before the trial of the suit. 
Though payments are said to have been 
made towards it, such payments are not 
endorsed by Krishna Ayyangar. The lst 
defendant says that he paid off certain 
of Krishna Ayyangar's creditors. None of 
them have been examined. The Ist defend- 
ant has not produced his account-bocks 
though he stated in his cross-examination 
that all these transactions find a place 
in the accounts. The Ist defendant's 
evidencé as regards the partial discharge 
of Exe. IIL and VI stands uncorroborated. 
Considering the part he has played in this 
litigation and considering also the fact that 
in the counter-statement Ex. O no allegation 
was made as regards the partial discharge 
of Exe, III and VI and considering the other 
circumstances of the case I have no hesita- 
tion in holding that the partial discharge 
pleaded is not true. The plaintif, therefore, - 
will have a decree for Rs. 5,892 with in- 
terest at 8 per cent. from 10th August, 1919, . 
to date of decree and thereafter at 6 
per cent, with proportionate coste here and 
in the Oourt below. The 2nd respondent's 
Vakil asked that the order as to costs in 
his client's faVour should not. be varied 
as she was not a necessary party to the 
suit. The plaintiff had to make the 2nd 
defendant, the .legal representative of 


. her costs eannot stand. 
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Krishna Ayyangar, a party to the suit, 
as plaintiff was not in possession of the 
Buit pro-note. The order of the Suabordi- 
nate "Judge directing the plaintiff to pay 
'That order will 
be vacated. The plaintiff's costs will be 


borne by the lst defendant and the 
2nd defendant will bear her costs 
throughout. 


Phillips, J.—I agree, but as the mean- 
ing of O. XXXVIII, r. 9, Civil Procedure 
Code, does not appear to have formed the 
subject of judicial decision in this Court, 
I think it desirable to express my own 
views on the subject. The question is 
whether the provision in O. XXXVIII, r. 9 
that, where an order has been made for 
attachment before judgment, the Oourt 
shall order the attachment to be with- 
drawn “when the suit is dismissed, ig 
mandatory or merely directory. There is 
no direct authority in this Oourt on the 
point, but” it was held in Allahabad 
[Ram Chand v. Pitam Mal (4)] that the 
provision in the rule was merely directory 
and that when the Court failed to pass 
an order withdrawing the' attachment, 
nevertheless the attachment fell to the 
ground on the dismissal of the suit, so 
that when the lower Court's decree was 
raversed in appeal the property could 
not be proceeded against in execution 
as if the original attachment was still 
BADAN ee This view was followed bya 
Bench of the Calcutta High Court in 
Abdur Rahaman v. Amir Sharif (9 where 
it was held that on dismissal of the 
suit the attachment before judgment fell to 
the ground, whether an appeal is fled or 
not. These two cases were considered in 
Mayyappa Chettiarv. Chidambaram Chettiar 
(n but the actual point did not then arise 
or consideration. Ramesam, J , agreed with 
the cases abovequoted but Wallace, J., was 
of aeontrary opinion. The case reported 
as Sasirama Kumari v. Meherban Khan 
(5) is not to the point, for in that case an 
order withdrawing tbe attachment had 
been passed and it was held that the 
appellate decree did not revive the attach- 
ment. The matter is, therefore, res integra 
so far as this Court is concerned and it is 
necessary ‘to eonside» the language ôf the 
Code in this respect. 

Order XXXVIII, r. 9, Ciyil Procedure 


M 19 Ta Cas. 144: 47 M. 483; 46 M. L. J. 415; 34 
M. D. T. lit; (1924) M. W. N. 368; A.L R, 1924 Mad, 
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Code, requires the Court to withdraw the 
attachment on dismissalof a suit, the words 
used being "shall order the attachment to 
be withdrawn." Similarly in r. 6 of the 
same Order, when property has been 
attached under r. 5 and the defendant 
furnishes security, it is directed that the 
Oourt shall order the attachment to be 
withdrawn, or make such other order as 
it thinks fit. This rule clearly contem- 
plates the making of an order of gome 
sort by the Oourt and prima facie vr. y 
also requires some such order. When an 
attachment is made in execution, O. XXI 
r. 57, provides for its cessation, and that 
rule says: "Upon the dismissal of such 
application (viz., for execution) the attach- 
ment shall cease." 

The language in this section is very 
different from that in Order. XXXVIII 
r.9, but if the Allahabad and Oaleutte 
decisions are correct the effect of the two 
sections is exactly the same although the 
language is so very different. Undoubted- 
ly the Court should of its own accord 
direct the attachment to be withdrawn aa 
soon as it dismisses the suit, and if such 
an order is not passed, it is open to the 
parties to apply forthe making of such: 
an order, but there are cases where the 
Court might not consider it necessary to 
pass such an order at once. For instance a 
suit might be dismissed for default and 
restored again for reasons shown on one 
8201 the same day. In such a case there 
would be no real necessity for an order 
withdrawing the. attachment. The facts 
of this case are somewhat akin, for the 
suit was dismissed ata preliminary stage 
and was subsequently restored, ‘though 
after a considerable interval. Under O. 1X 
r. 9, when an application is made to get 
aside the dismissal of a suit for non-ap- 
pearance of the plaintiff the Court shall 
make an order setting aside the dismissal. 
That orderof dismissal having been set 
aside the suit remains as it was on the 
day when it was dismissed, and all pro- 
ceedings taken up to that date must be 
deemed to be in.force -when the dismissal 
is set aside, and, in my opinion, all inter- 
locutory orders would be revived on the 
setting aside of the dismissal, Similarly 
an order for attachment of property would ' 
also be po It, would certainly be 
unreasen&ble to expecta plaintiff who had 
already obtained an order for attachment 
before judgment to comply with the whole ; 
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procedure laid downin O. XXXVIII and 
to have a fresh attachment made. If an 
order withdrawing attachment had been 
made on the dismissal of the suit, then 
it might be argued that a further order 
for attachment must be made, because 
the order withdrawing the attachment and , 
the order of dismissal may be deemed to 
be simultaneous, and, therefore, the setting 
aside ofthe order of dismissal would not 
necessarily set aside the order withdraw- 
ing the attachment, but that point does 
not arise for consideration now. When 
no order has been passed withdrawing the 
attachment andthe dismissal of the suit is 
subsequently set aside by the trial Oourt, 
the attachment must be deemed to subsist 
as the setting aside of the dismissal order 
must revive all orders in force till the dis- 
missal. The question of whether when 
a suit is dismissed in the lower Court 
and the dismissal is set aside in appeal 
the attachment must bedeemed to have 
continued throughout is an aspect of the 
question which need not bedecided now, 
but prima facie the result of the failure 
ofthe Court to pass an order withdrawing 
the attachment would appear to be that the 
attachment continues in force. 
Y. N. Y. Suit decreed. 


——— 


BOMBAY HIGH COURT. 
Firat Orvin Appear No. 441 or 1926. 
February 24, 1928. 
Present:—Mr. Justice Fawcett and 

: Mr. Justice Mirza. , 
KRISHNARAO AMBADAS 
PIMPLADKAR-DEFBNDANI—ÀPPELLANT 


versus 
KRISHNARAO RAGHUNATH 
PALEKAR AND OTHERS— PLAINTIFFS— 
RESPONDENTS, 
Civil Procedure Code (Act V of 1908), s. 47, O. XXI, 
r 66—Proclamation of sale—Order refusing to alter 
valuation of property—Appeal. i 
An order refusing to alter the valuation of the pro- 
erty to bə sold entergd ina proclamation of sale 
f not appeaf&ble. [p. 802, col. n 
Sivagami Achi v. Subrahmanid Ayyar (1), Rama- 
nathan Ohettiar v. Venkatachellgm Chettiar (6) and 
Rama Naidu v. Ramakrighna Naidy (7), followed. 
First appeal from an order passed by the 
First Olass Subordinate Judge, Nasik, in, 
Darkhast No..605 of 1925. " 
Mr. D. R. Patwardhan, forthe Appallant. 
Messrs. G. R Madbhavi, P. B. Shingne 
and S, R. Pqrulekar, for the Respondents. 
e 
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KRISHNARAO RAGHUNATH. 


JUDGMENT. 
Fawcett, J.—A preliminary objection 
has been raised that no appeal lies. 
The appellant seeks to get this Oburt 
to interfere with an order of the Firat 
Class Subordinate Judge, by which he. re- 
fused to alter the valuation of the property 
to besold that was entered in a proclama- 
tion of sale, or to adjourn the sale in order 
to have a further enquiry as to its value. 
Mr. Shingne objects that these are merely 
administrative orders and not judieial, so 
ag to entitle the appellant to say that they 
fall under s. 47 of the Oivil Procedure 
Oode. He has cited the authority of the 
Madras Full Bench in Sivagami Achi v. 
Subrahmania Ayyar (t) which is a lead~ 
ing authority on the point, This was a 
decision with regard tos. 287 of the Code 
of 1882, corresponding to O. XXI, r. 66 
of the present Oode. It was held that 
none of the proceedings of a Oourt under 
s. 287 of the Code of Civil * Procedure, 
and the rules framed thereunder in relation 
to ths proclamation of sale, amounted 
to an “order” within the meaning of sa. 244 
(corresponding to 8. 47 of the present Code) 
so as to be appealable as a “decree.” It 
is further remarked that under s.287 the 
proceedings are in themselves administra- 
tive and not judicial; but that if a sale 
eventually takes place, objections may be 
taken to the confirmation of the sale on 
any of the grounds mentioned ins. 311 
(corresponding to O. XXI, r. £0 of the 
present Code), some of which may relate 
to the contents of the proclamation, 
This ruling has been followed by the 
Calcutta, Allahabad and Patna High Courte, 
cf. Deoki Nandan Singh v. Bansi Singh (2) 
Ajudhia Prasad v. Gopi Nath (3), Deoki- 
nandan Singh v. Dhakeswar Prasad 
Narain Singh(4) and Saurendra Nath Mitra 
v. Mritunjoy Banarji (5), The decision 
has also been followed in various gther 
Madras cases such as Ramanathan Chettiar 
v. Venkatachellam Chettiar (6) and Rama 
Naidu v. Ramakrishna Naidu (7). 


(1) 27 M. 259; 14 M. L, J 57. 
(2) 10 Ind: Gas. 371; 10 O. W. N. 124; 14 O. L.J. 


85. 

(3) 39 Ind. Oas. 578; 39 A. 415; 15 A. L. J. 337. 

4) 38 nd Oas 616; 2 P. L. J. 13. 

fs) $6 Ind. Cas. 452; 5 P.*L. J, 270» (1920) Pat. 227. 
1P.L T. 615. 

(6) 72 Ind. Cas, 836; 44 M.L. J. 599; (1925) M. W, 
N 297; 17 L. W. 635; 32 M. L T. 401;, A.L R. 1923 

9 . 


(T) T& Ind. Cas. 820; 46 M. L. J. 192; 19 Lt W. 235; 
(1954) M. W. N. 220; A. I. R, 1924 Mad. 597. 
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Mr. Patwardhan for the appellant has 
"referred usto Kaveribai Ammal v. Mehta & 
Song (8) wherea doubt was expressed whe- 
ther the question should not bere-considered 
by & Full Bench in view of the fact that 
s. 288 of the former Code of 1882 does 
nof appearin theexisting Code. 
Justice, Sir Walter Schwabe, expressed a 
doubt, whether the decision of the Fall 
Bench in Sivagami Achi's case (1) was a 
correct finding, and Ooleridge, J., in agree- 
ing expressed the opinion that the altera- 
tion of the Oode was deliberate and was 
intended to take away the ministerial func- 
tions that were alleged to be vested in 
the Oourt and to make ita judicial func- 
tion, from which an appeal will lie. On 
the other hand, in Rama Naidu v. 
Ramakrishna Naidu (7), this question was 
fally considered and two other Judges 
of the same High Court, viz, Mr. Justice 
Krishngn *and' Mr. Justice Waller, came 
to the conclusion that the omission of a. 
288 did not really affect the ratio dect- 
dendi in Sivagami Achis case (1). A re- 
ference to the judgnient in that case, both 
‘in the order of reference to a Full Bench 
and in the opinion expressed by the Full 
Baneh, shows that the decision was not 
based merely upon the provisions of s. 288, 
bat also upon the view (1) that orders 


under s. 287 were of an administrative ` 


and not a judicial nature, (2) that there 
was another suitable remedy available to 
& party, who was prejudiced by such orders, 
viz, by getting the sale eventually set 
aside, and (3) that it would be very 
undesirable to allow appellants in cases 
of this kind to delay sales in ‘execution. 
Schwabe, C. J., in Kaveribai Ammal v. 
Mehta & Sons (8) also remarks (page 73*):— 

“I think the same applies to the question © 
here whether there should be an altera- 
tiog of the terms of the sale proclamation 
by raising the upset price and” dividing 
the property into lots. The matter isso 
purely one of discretion of the lower Court 
not affecting the final rights of the parties 
at all thai it ought to be treated as merely 
interlocutory." 

There is, apparently, no Bombay ruling 
on the-point. But I think the fact that 
there is no ruling shows pretty clearly 
that in practice no appeals have been” 
' brought from interloeutory orders in regard 


(8) 75 Ind. Cas. 901; 46 M. L. J. 71; 18 I. W.615; o 
1923) M W. N. 804; A.I. R 1924 Mad. 231° — ' ' 
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to proclamations of sale, This confirms us 
in holding that there is no sufficient reason 
for our taking a different view from that 
of the four other High Courts. In these 
circumstances, we think that the prelimi- 
nary objection succeeds, and the appeal is 
accordingly dismissed with costs. 

We think that in this case separato costs 
should be awarded in respect of (1) respond- 
ents Nos. l and 2, (2) respondent No. 3 and 
(3) respondents Nos. 4 and 5, who have 
separate interests. Respondents Nos. 4 and 
5 were, no doubt, added at their own 
request. But it appears reasonable that they 
should be allowed separate costs, as their 
interests wereto some extent at stake and 
they applied for orders in this Court, to 
which they were held entitled. Mr. Psrule- 
kar for respondents Nos. 4 and 5 asks us to 
extend the stay order which was granted 
by this Oourt’s order of March 24, 1927, 
and October 12, 1927, until the disposal 
of the darkhast for execulion by sale 
of the mortgaged property in the lower 
Court. We think, however, that this 
would be going beyond cur appellate 
functions, and all that we are prepared to 
do is to extend those stay orders for a 
period of two months to enable the re- 
Bpondents to make such applications in the 
lower Court as they may be advised. 

Mirza, J.—I agree, 


AN, A, : Appeal dismissed, 


—— 


LAHORE HIGH COURT. 
Sxoonp, CIVIL APPnaL No. 1976 or 1926, 
December 1, 1927. 

Present :—Mr. Justice Tek Chand. 
GANGA RAM-DEFENDANT—A PPELLANT 


versus 
Musammat BIRJO AND ANGOTHER—PLAINTIFFS 
— RESPONDENTS. 

Interpretation of documents, mode of—Gift and 
Will, distinction between. 

In interpreting a documeht: the Court has not to 
speculate asto the supposed intention of the author 
but has to gather „it from the plain words used by 
the author 1n the ooument itself. [p.895, col. 1.] 

One ofthe essefitial tests for determining whether 
a document isa gift or a Willis when the document 
isto take effeo, and whejher a power to revoke it 
has been reserved to the author expressly or by 
necesgary implication. [bid] A 

Second appeal from adecree ofthe District 
Jugg@, Ambala, dated the 4th June, 1926, 
reversing that of the Honorary Subordinate 
Judge; imla, dated the 26th November, 
19 . e ~ B 
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Anant Ram, for the Appellant. 
Mr. Balwant Rai, for the Respondents. 
JUDGMENT.—On the 18th of Feb- 
ruary, 1914, Ganga Ram, defendant-appel- 
lant, a Kunait of Mauza Shawat in the 
Simla District executed a document pure 
porting to be a deed of gift, whereby he 
gave his entire moveable and immoveable 
property to his wife MusammatShambo for 
her lifetime, without power to alienate and 
with directions to maintain his widowed 
daughter Musammat Birjo and his deaf and 
‘ dumbson Ratan Das. It wasfurther provided 
that on the death of Musammat Shambo 
the property could be taken halfand haif 
by Musammat Birjo and Ratan Das 
aforesaid. Various directions were then 
given asto the possession and enjoyment 
of the property by P-2. Musammat Birjo 
aod Ratan Das in certain contingencies and 
to its devolution after their respective 
deaths. The document wa3registered as a 
deed of gift on the 19th of February, 1914, 
aod mutation was duly effected in favour 
of Musammat Shambo, Musammat Shambo 
died in 1914 and on the 12th of April, 
1925, Ganga Ram executed another docu- 
“ment stating therein tbat the deed which 
he had executed on the 19th of February, 
“1914, was a combination of a gift of a 
life-eatate to his wife Musammat Shambo 
anda Will in favour of Musammat Birjo and 
Ratan Dasand that as Musammat Shambo 
had died and Musammat Birjo had become 
disobedient to bim and was not likely to 
look after his deaf and dumb son Ratan 
Das, he revoked that .deed and declared 
it to be null and void. This document 
was registered on the 22nd of April, 1925. 
On this the present suit was instituted on 
the 20th of June, 1925, by Musammat Birjo 
for herself and es the next friend of Ratan 
Das the beneficiaries under the document 
of 1914, for a declaration that they were in 
possession of the property as owners 
and forissue of an injunction restraining 
the defendant Ganga Ram from interfering 
with their possesaion and enjoyment of 
the property in any-way.e The suit was 
dismissed by the Subordinate Judge, but 
on appeal by the plajntifis the learned Dis- 
trict Judge has decreed it, 


Ganga Ram defendart-appellant had, 


come up on second appeal to thig Court 
and I* have heard the case fully argued by 


Bir Abdul Qadir on his behalf and Mr Shamba. 
Balwant Hai has addressed me on behalf. 


e , 
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Sir Sheikh Abdul Qadir, Kr., and Mr. 
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of the plaintiffs respondents. The cole 
question to be decided is whether the 
document of the l¥th of February, 1914, 
is a Will or a giftor partly a gift ard 
partly a Will. Sir Abdul Qadir contends ` 
that in its entirety the document was a 
Will in favour of Musammat Shambo and 
the descendants of the executant Ganga 
Ram. I em, however, unable to accept 
this contention. So far as-Musammat 
Shambo is concerned the document pur- 
ported to devise a life-estate in in preesenit 
in her favour and it has been found by 
the Courts below that Musammat Shambo 
was put in actual possession of the entire 
property by Ganga Ram immediately efter 
the execution of that document. The 
revenne records show that mutation was 
effected in her name as full owner and 
the abstract from the girdawart papers 
proves that she was in actual possession 
of most of the land for a pewiod of ten > 
years till her death. It must, therefore, 
be held that so far as Musammat Shambo 
was concerned the document was a gift 
and not & Will. 

Bir Abdul Qidir's main contention, how: 
ever, is that even if the finding as to the 
natureof theeatate that passed to Musammat 
Shambo be correct, the document taken as 
& whole was of a composite nature being 
a gift in præsenti of a life-estate in favour 
of Musammat Shambo anda Will so far 
as the disposition in favour of the plaintiffs- 
respondents and after their death in 
favour of ihe other daughter of Ganga 
Ram and her children were concerned. 
He contended that as Musammat Shambo 
had predeceased Ganga Ram he had full 
powar to revoke that portion of the deed 
of 1914 which was of a testamentary 
character and that he had done so by the 
deed of the 12th of April, 1925. In order 
to determine the true nature of the deed 
we must examine its terms as a whole and 
try to gather from the phrassology used 
the real intention of its executant. Sir 
Abdul Qadir has argued that from the 
opening sentence of the document it is 
clear that Ganga Ram was oppressed by . 
the circumatance that his only son Ratan 
Das was a deaf and dumb imbecile and 
that his real intention “was to make satis- 
factory arrangements for Ratan Das's 
maintenance nd protection .after his 
own déath and thaf of his wife Musammat 
It was with this object that the 
doqument was executed and it is in thig 


e. Be, Cf 
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light it is urged, that we must interpret it. 
Bat in interpreting a document the Court 
has not to speculate as to the supposed 
intention of the author but has to 
gather it from the plain words used by the 
author in the document itself, Looking 
at the matter in this light and examining 
the terms of the document I have no doubt 
whatever that the learned District Judge 
came to a correct conclusion that no part 
of the deed can be described to be of a 
testamentary character. One of the es- 
sential tests for determining whether a 
document isa gift or a Will is when the 
document is to take effect and whether a 
power to revoke it has been reserved to the 
author expressly or by necessary implica- 
tion. Applying this test to the case I can 
find nothing in the deed in question 
which would indicate that its provisions 
taken as a whole or in part were of an 
ambulatory character and that the testator 
had reserved jo himaelf the right to revoke 
it under any circumstances whatever. As 
already pointed out he had divested him- 
self of all rights in the property in presenti 
and had transferred it as a hiba (gift) in 
favour of Musammat Shambo. 
made detailed provision as to how the 
property was to devolve and how it was 
to be managed after the death 
of Musammat Shambo. The document, 
therefore, clearly to use the words of Lord 
Moulton in ihe case of Brijraj Singh v. 
Sheodan Singh (1) “speaks from the 
date at which it was written and not 
from a future date, viz., the death of the 
writer,” 

' Then there isthe further circumstance 
that the document is executed and register- 
ed aga hibanama and that effect was given 
toit. Having regard to all these circum- 
stances I hold that the document was a gift 
and not a Will and thatitcould not be 
revoked by Ganga Ram. 

Accordingly the appeal fails and must be 
dismissed but having regard to all the 
circumstances of the case the parties shall 
bear their own costs throughout. 

I wish to make it clear that I should not 
be taken as having given any decision on 
the validity or otherwise of the disposition 
ofthe property after the death of Musam- 
mat Birjo or Ratan Dab as that question 


(D 19 Ind, Cas. 826; 35 A 337 at p. 347917 O. W.N, 
94 isos W.N. 515; 11 A.L.J4098; 14 M. L. I. 
11; 18 0. L, Je 57; 15 Bom, L, R, 652; 25 M, L. J, 188; 
$9 T, A. 161 (P, CO), . 
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was nof involved in the present litigation 
and was not argued by either party. 
R.L Appeal dismissed, 


*NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. 
FULL BENCH. 

O1yin Revision No. 94 or 1925. 
April 30, 1928. 
Present:—Mr. Findlay, J. O., 
Mr. Kinkhede, A. J. O., and 
Mr. Prideaux, A. J. O. 
SHANKAR AND oTHBRS—APPLICANTS 
versus 

JAWAHARLAL-—NON-APPLICANT, 

Civil Procedure Code (Act V of 1908), O. XXI, r. 92 
— Execution of decree—Sale—Private satisfaction of 
decree certified before confirmation —Power of Court to 
confirm sale—Purchase by stranger, effect of. 

The private satisfaction of a decree certified n 
Court after sale of immoveable property has been 
held and before the confirmation of the sale is 
ordered, extinguishes the decree and prevents the 
Court from Mem the sale in favour of the 
auction-purchaser if he be the decree-holder him- 
self, but it does not extinguish the decree and 
prevent the Court from confirming the sale where 
a third person has purchased the property bona fide 
at the auction-sale. [p. 902, col. 1.] 

Zain-ul-Abdin Khan v. Muhammad Asghar AW 
Khan (18), followed. 
Shiviel Bhagvan v. Shambhuprasad (21), Indar 
Sain v. Prabhu Lal Q2), aps Husain v. Qasim Ali 
23), Ramchandra v. Lakshman (4, Kabiruddin v, 

rishnar Rao e Nilkanth v. Yeshwant (1) and 
Ramchandra v. Sadasheo (5), referred to. 

Per Kinkhede, A. J.C.—Section 151 of the Civil 
Procedure Oode cannot beapplied where its applica- 
tion will override an éxpress provision of law. It 
is intended for cases for which the letter of the law 
provides no remedy. |p. 902, col. 142. 

ib Prakas 


Joshi Shib v. Jhinguria (160), Tota Ram 
v. Panna Lal (17), Anant Potdar v. Mangal Potdar 
(18), Sabitri Thakurain v. Savi (19) and Niram-ud. 


Din v. Jumma (20), tollowed. 

Maroti v. Vithoba (3), followed. 

Application forrevision of an order of 
the District Judge, Saugor, dated the 15th 
January, 1925, in Miscellaneous Appeal No, 
9 of 1924, 

ORDER OF REFERENCE TO A 
FULL BENCH. | 

Prideaux, A.J; C.--This is an 
ether case nows pending before me 
in which the question arises whether 
the decision of Ketval, A. J. O. in Nilkanth 
v. Yeshwant (1) is not incorrect. There 
hag been considerable discussion as to the 
correctness. of that ruling, and it seems 

(1) 65 Ind, Cas, 831; 18 N, L. R, 194; A, LR, 1833 
Nag, 248, 
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to me that the question should be finally 
decided by a Full Bench. 

In Maroti v. Vithoba (2) the Judicial-Com- 
missioner and myself refused to consider 
whether the raling inthe above case had 
been too widely expressed ; but we held 
that if the judgment-debtorandthe decree- 
holder came to a settlement before the salè 
had been confirmed, there is no decree left 
capable of execution and the Executing 
Court was functus officio. 

In Kabiruddin v. Krishnar Rao (3) Halli- 
fax and Kotval, A.J. O,disargeed, and 
Macnair, A. J. O., supported the former, 
holding that after the trial] Judge had been 
informed that the decree had been satisfi- 
ed and had been aked by the decree hold- 
er and the judgment-debtor to take no 
further steps, he had still power to confirm 
or ast aside the sale. ` 

In Ramehandra v. Lakshman (4) Hallifax, 
A J. 0, held:— 
^" A saleia execution toa person not a 

arty to the decree cannot be set aside only 

ecause the decree is afterwards set-aside 
in appeal, and still less only because it is 
satisfied, but it must be set aside for either 
of those reasons if the purchaser is the 
deoree-holder himself" 

In Seth Nanhelal v. Umraosingh, O. R. No. 
201 of 1925, Mitchell, A.J.O, referred the 
question I àm now dealing with to & Bench. 
Kotval, A.J. O., held that the Bench deci- 
Bion in Maroti v. Vithoba (2) was against 
the appellants and dismissed the applica- 
tion. 

Please also see Ramchandra v. Sadasheo 
(5), disposed of in the same judgment on 
the 30th August, 1924, by Baker, J. C. 


- I would submit the following queation for 
decision by a Full Bench :— 


` “Does the private satisfaction of a dee- 
ree, certified in Court after sale of immove- 
able property has been ‘held and before 
confirmation of the sale is ordered, extin- 
guish the decree and prevent the Oourt 
from confirming the sale; and does it make 
any difference whether the auction-purchas- 
er is or is not the decrge-holder?” 

Mr. G. L. Subhedar, for the Applicant. 

Mr. W. R. Purgnik, for the Non-Appli- 

cant. 

(8) 100 Ind. Oas 565; A. T. R. 1928 Nag. 43. . 
' *(3) 109 Ind, Oas. 449; Æ. I. R. 1928 Nag. 136. 
. (4) 02 Ind. Cas. 803; A, L R, 1926 Nag. 208; 9 N. L. 
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OPINION. . 
Kinkhede, A. J. OC.—(April 28th, 
1928).—The following important question of 
law has beenreferred to the Full Bench 
for opinion by Prideaux, A. J. O. 


“Does the private satisfaction of a dec- 
ree certified in Court afler eale of immove- 
able property has been held and 
before confirmation of the sale is 
ordered extinguish the decree and prevent 
the Oourt from confirming the sale; and 
does it make any difference whether the 
auction: purchaser is or is not the decree- 
holdei? ' 

The necessity for this reference arose out 
of the circumstances that the correctness 
of Kotval, A. J. O.'sreported decision of 
Nilkanth v. Yeshwant (1) has since been 
doubted by the other Judges of this Court. 
As the question is of general importance 
it isabsolutely necessary that the conflict 
of decisions which exists in this Court 
should be set at rest once for $1), 


Without narratiog in detail, in this 
opinion, the facts ofthe two cases which 
gave rise to this reference I think I may 
simply state them ina few words. In both 
the oases referred to this Bench, the private 
satisfaction or adjustment of the decree 
was effected between the decree-holder and 
judgment-debtor behind the back of ihe 
auction-purchaser. No provision for depoeit- 
ing in Court within 30 days, the com- 
mission of 5 per cent. payable to the pur- 
chaser when the sale is sought to be set 
aside by an application under r.89 of O. 
XXI, Civil Procedure Code, was made in 
either. In one, the satisfaction having been 
brought tothe knowledge of the Court 
after the order confirming the sale was 
passed, the Oourt revoked the confirmation; 
in the other, the confirmation was refused 
from the outset in view of the satisfaction, 
In both, the sales, which were in favour of 
third persons, were setaside witltout the 
prescribed deposits in Court,or any ap- 
plication purporting to be made by any 
person entitled to make it, either under r, 
89 orr. 90 of O. XXI, Oi’vil Procedure 
Code, being made. In short, in neither of 
them was there any compliance with the 
requirements of the aforesaid rules, and 
still the imperative provigions of r. 92 of 
the said Order were not obeyed by the 
rst Court; whereas the same were given 
effect to inappealby the Distrjct Judge, 
e Bales to be confirmed, 
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e The decree-holder in one case, and the 
judgment-debtor and deeree-holder in the 
other, have preferred revisionsto this Court, 
which have given rise to this reference, 
The question is whether the District Judge 
was right in confirming the sales even after 
the decree-holders admitted private satis- 
faction of their decrees and in thus ignor-* 
ing the aforesaid decision of this Court 
which lays down the following proposi- 
tion :— : 

* Where a decree is admitted by the dec- 
rea-holder to be satisfied it ceases to exist 
as a decree capable of execution. The very 
foundation of the powers of a Oourt to 
execute a decree, namely, the existence of 
a decree capable of execution, (having dis- 
appeared, the Court's powers in execution 
alao cease,and confirmation of the sale 
which is a pcooseding in execution cannot 
ba ordered : vide Khushal Chand Premraj 
Marwidi v. Nandram Sahebram Marwadi 
(6) and Myl Chand v. Muk'a Prasad (1)." 

Iwill&rat examine the facts of Nilkanth v. 
Yeshwani(1), There, within 39 days, i. e., while 
the sale was atill unconfirmed, the decree- 
holder deposited 5 per cent. of the pur- 
chase-money for payment to the auction- 
purchaser and applied for dismissal of his 
exacution application, as he had regeived 
& part of the decretal amount and ha al- 
lowed two months’ time from the date to 
thejadgment-debtor to satisfy the belance, 
Tae application came on for hearing after 
the expiry of 3) days from the date of sale 
ia connection with the confirmation pro- 
oxedings. The decres-holder then inform- 
ed the Court that the decree was fully 
satisfisd on & date within 30 days of the 
sale, add prayed that the sale ba sat aside, 
The first Oourt granting the application 
refused to confirm the sale, But the Ad- 
ditional District Judge in appeal reversed 
the first Court’s order and confirmed the 
sale, The reasoning adopted by the Addi- 
tionel District Judge was that the Civil 
Procedure Code gave no option to the decree- 
holder sr the judgment-debtor to defeat 
the rights of an auction-purchaser by any 
settlement between themselves ; and that 
under r. 89 of O. XXTof the Code, although 

"the payment to the deeree-holder may bə 
treated aga deposit in Court, yet, es the 
application tò setasfde the sale and the 
deposit of the 5 per cent. of the purchase- 


8) 12 Ind, Cas. 572; 13 Bom. La R, 977; $5 B. 58. 
Ry 10 4. 83; A. W. N, (1887) 837; 8 Ind. Deo, (v. &) 
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money were not made by a person who had 
an interest in the judgment-debtor's pro- 
perty, that rule had no application, and 
the sale had to be confirmed under r. 92, 
O. XXI, Kotval, A. J. O., while inclined to 
support the view of the Additional Dis- 
trict Judge, as “perhaps technically cor- 
rect", did not express any definite opinion 
on the point and leaving that question 
aside, proceeded to hold that the deeree 
having been admitted to be satisfied be- 
fore confirmation, the Court's power to 
confirm the sale waa at an end, and quoted 
the Bombay and the Allahabad cases already 
referred to in supportof his decision. 

I think the reasoning of thelearned Ad- 
ditional District Judge was perfectly sound 
and in accordance with law and his order 
based on it deserved to be allowed to 
stand unreversed. Asa matter of fact, on 
the day the sale was'held, the decree was 
not satisfied; it was satisfied subsequent- 
ly, but within 30 days ofthe &uction-sale. 
Although the private satisfaction of the 
decree dispensed with the necessity on the 
part of the decree-holder to seek the 
Court’s aid to apply the sale-proceeds 
realized from the auction-purchaser towards 
the satisfaction of the decree, I think it 
did not put an end to the right of the auc- 
tion-purchaser to urge that the sale be made 
absolute in his favour in terms ofr, 92 of 
O, XXI, Civil Procedure Code, in the ab- 
sence of any application under r. 89 or 90 
of the said Order, and the sale-proceeds 
be ordered to be paid to the judgment- 
debtor instead of to the deoree-holder. The 
provisions of r. 92 are imperative, and the 
Court cannot refuBe to confirm the sale 
unless the “requirements of rr. 89 and 40 
are strictly complied with. The deposit 
must be fulland must be made within 30 
days prescribed for an application under 
that rule. The words “may apply to have 
the sale set aside on his depositing in 
Court, etc.” show that not only the Spon. 
tion but also the deposit must be made 
within 30 days. The Court has no power 
to extend this period of 30 days under 
8. 48, Civil Procedure Qode: cf. Rameshwar 
Misser v. Sureshibar Misser (8). 


In Raoji Baburao v. Bansilal Narayan (9) 
it washeld that the mere depositing of 
money into Oourt within time, was not 
énough, and that an ppplication to set aside 


8; 30 Ind. Cas, 664; 2 P. L. J. 164 
fj 53 Ind, Qag, 135; 48 B, 135 21 Bom, L. R, 835, 
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the sale ought to have been made within 
the time prescribed by Art. 166, Limita- 
tion Act. The first Court's order confirming 
the sale for want of such an application, 
was upheld by the District Judge on -ap- 
peal, and the High Court declined to inter- 
fere with that orderin revision. The de- 

oait of 5 per cent. required by r. 89 (1) 
fa) to be made in Oourt, is payable to the 

urchaser as a solatium or compensation 

or hia trouble and disappointment for the 
loss of the bargain : Chandi Charan Mandal 
v. Banke Behary Lal Mandal (10) and 
Tirumal Rao v. Syed Dastaghiri Miyah (11); 
as such it cannot be dispensed with. In 
addition to it the amount specified in the 
proclamation asthat for the recovery of 
which the sale was ordered less any 
amount which may since the date of such 
proclamation of sale have been received by 
the decree holder, has also to be deposited 
into Court. 

The provisions of sub. /]) of r. 92 
of O. XXI, Civil Procedure Code, also are 
peremptory. They cast an imperative duty 
on the Executing Court to make an order 
confirming the sale unless the conditions 
specified in rr. 89, 90 or 91 were fulfilled: cf. 
observations of Findlay, J. O. in Sitaram 
v. Kaniram (12). Sub-rule (2) lays down 
the conditions under which alone the 
Court is permitted to make an order set- 
ting aside.the rale. The proviso to that 
sub-rule makes notice of the application to 
be given to all persons affected thereby, 
Bub.rule (3) bars a civil suit for setting 
asidean order made under r. 92. Taking 
these special provisions and restrictions into 
consideration, I must bay that in the case 
of Nilkanth v. Yeshwant (1) in which neither 
the deposit nor the application to set 
Bside the sale as required by law, was 
made by the person entitled to make it, 
within the time prescribed, the sale was 
bound to be confirmed underthe manda- 
tory provisions of r. 920f O. XXI, Civil 
Procedure Code. 

With these remarks I proceed to con- 
sider the further question whether, as held 
by Kotval, A. J. Ô., a mere intimation by 
the deeree-holder before Confirmation that 
his decreeis satisfied, relieves the Court 
of its imperative duty toconfirm the sale 


(10) 26 C. 449 at pp. 451, 452; 3 O. W, N. 283; 13 Ind 
Dec. (N. s.) 890. 


(11) 22 M. 286; 8 Ind. Deo. (s. 8.) 203. e. 
(12) 91 Ind, Oas, 902; 21 N, L, R, 157 at p, 158; AT. 
P1930 Neg. 192. — « : 
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in the interests of the auction-purchaser. «I 
can very well understand that if the decree- 
holder is himself the auction- purchaser and 
the intimation affects none else except him- 
self, and if, as the result of his declaration, 
he releases in favour of the judgment- 
debtor whatever right he acquired by the 
"auction, the Court may be justified in acting 
on the declaration and setting aside the 
sale, unless the benefit of the assets realiz- 
ed by the auction has already been claimed 
by other decree-holders, under s. 73, Civil 
Procedure Code. But, if an outsider has 
purchased at the auction, his rights cannot 
belightly ignored, simply because the 
decree-hoider so intimates,and even the 
judgment-debtor joins in intimating, that 
the decree being otherwise satisfied the 
execution should cease from that moment. 
If such an intimation were acted, upon, 
very serious consequences would enure to 
& third party, auction-purchaser. Not only 
this, but the Oourt would beeacting 1n 
violation of the duty cast onit By r. 92, 
(1) of O. XXI, Civil Procedure Oode: cf. 
observations of Macnair, A. J. O, in 
Kabiruddin v. Krishna Rao (3). 

As pointed out by Mitchell, A. J. O., 
in his order of referencein Seth Nanhelal 
y.Umraosingh — (Civil Revision No. 201 
of 1925) I may say with due respect that 
the view of Ketval, A. J, O., though it 
proceeds upon the fundamental provision 
of law governing the satisfaction of & 
decree as contained in rr. 1 and 2 of 
O. XXI, Civil Procedure Code, overrides 
the special rules of procedure which the 
Legislature has laid down regarding satisfac- 
tion of-decrees in particular cases, the par- 
ticular dase relevant here being the one in: 
question, namely, where a sale of immove- 
able property has been held, and in spite, 
of it, the decree-holder or judgment- 
debtor or both plead complete satisfaction 
of the decree before confirmation. : 

If the scheme of O. KAI of the Code be 
carefully examined, it will be seen that 
during the initial stage of ‘execution, the 
matter of satisfaction of the decree lies 
entirely between the decree-holder and the 
judgment-debtor with the Court as “umpire, 
and recording agency.” If any adjust- 
ment or satisfaction ig effected -as between 
them in that initial stage, it is not the 
else; and the Court's 
duty,is to record it, if it be certified with- 
in the timè prescribed by law, and is eitheg 
admitted or proved, 3 
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M, however, the execution proceedings 
proceed further and steps are taken to levy 
attachment of immoveable property, the 
Legislature imposes further safeguards in 
the interest of the decree-holder as also 
' of the other persons having claims en- 
forceable under the attachment, by prohibit- 
ing private alienations under s, 64, Civil 
Procedure Code. This, in the long run, 
enures for the benefit of the purchaser, at 
ihe auction-sale, if any, held on the basis 
ofthe attachment, as r. 95 gives him a 
right to obtain possession even against & 
iransferee after attachment. If the attach- 
ment bas injuriously affected the prior, 
Superior or equal titles or lien of any per- 
sons other than the judgment-debtor, the 
law gives themalso an opportunity to 
intervene and obtain orders for their pro- 
tection. «If, after all these preliminaries 
are satisfied, the Court decides to pass an 
order for sale, under r. 64, a situation is 
created by whick advantage of the order 


can -be claimed by a limited number of 


decree- holders, so tbat, if they want to share 
the sale proceeds, they may resort to the 
preseribed procedure to become entitled 
to rateable distribution under s, 73, Civil 
Procedure Code. 

When the execution proceedings pass be- 
yond the stage ofthe order for sale, and 
the proclamation for sale is issued, the law 
holds out an opportunity to the judgment- 
debtor to raise the amount under r. 83 by 


private treaty subjeot to certain conditions - 


as to payment of the amount into Court, 
and gives the Court power even to post- 
pone the sale to enable the judgment- 
debtor to achieve that end. Rule 69 (3) 
even contemplates the stopping of the sale 
by the officer conducting the sale, if, before 


the lot is knecked down, the amount to be 


realized is actually tendered to him or 
proof is given to his satisfaction that the 
amount, has been paid into Oourt which 
ordered the sale. A. very elaborate pro- 
cedure is laid down even as regarde the 
proclamation of the sale and the manner 
of holding the sale, with a view to avoid 
disappointment to the bidders at the auc- 
tion, as far as possible. The solicitude of 
the Logislature, to procure the full price 
for the judgmant-debter's property sold 
at the compulsory sale, is so great that, in 
order to keep off unwholesome competi- 
tion ‘or to prevent underhamd dealings on 
the part of the decree-holder or the officera 
gf Court, it precludes them from bidding, 
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although, in the case of a decree-holder 
wishing to compete at the auction, it makes 
the obtaining of an express permission to 
bid obligatory under r. 72, and entitles the 
judgment-debtor and other interested per- 
sons to have the sale set aside for any 
eontiavention of the rule, if he so desires. 
As soon es the sale is held and the 
officer conducting the sale accepts the bid 
and declares the highest bidder to be the 
purchaser, the law fastens upon the person 
so declared the obligatory duty of comply- 
ing with the imperative provisions of rr. 84 
and 85 of punctually paying the purchase- 
money, on pain of forfeiting the 25 per cent. 
or even all claim to the property or to any 
part of the sum for which it may be sub- 
sequently sold, under r, 86. Rule 8irenders 
him liable to be proceeded against on the 
execution side itself, for making good the 
deficiency, ifany,in cage of re-sale occa- 
Bioned by reason of his default in making 
punctual payment. The auction-purchaser 
thus subjects himself to great risks, and, 
therefore, his rights, after he has fulfilled 
the condition ofpunctual payment of the 
price, cannot be lightly ignored. The law 
holds out under r. 92, a definite assurance 
to him that the sale shall be confirmed in 
his favour, unless the judgment-debtor or 
any other persons entitled to apply under 
r. 89, or the decree-holder or any other 
persons entitled to apply under 7, 90, or 
he himself under r. 92, exercises the right 
conferred on him, to apply to have it set 
aside after satisfying the conditions men- 
tioned in the rule respectively applicable to 
each applicant, . ; 
If the Legislature had desired to 
refuse confirmation and veto the purchaser's 
rights, on any grounds other than thoge: 
mentioned in rr. &9,90 or 910f the Order, 
there was nothing to prevent it from pro- 
viding for such a contingency in the Code.: 
If it had intended to leave him to the. 
mercy ofthe decree-holder and judgment- . 
debtor by enabling them to defeat his 
rights and even to oust the Court's jurisdic- ` 
tion, by aprivate pact of their own, formed 
behind the purchaser’s "back, the Code. 
would have expressly provided for the exer- . 
cise of such a right. Ip my opinion the 
very absence of any such provision in the 
Code for vetoing or negativing the pur- - 
chaser’s rights under the Court sale, itself 
constitutes the strongest proof of the 
abseace ofanysuch intention. Lastly, in 


“enacting s. 85, Olvil Procedure Code, tha - 
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Legislature has expressly laid down that, 
onthe Court sale being absolute under 
r. 92, the purchaser's title to the property 
shall date back to the date of the sale 
and not merely from the date of confirma- 
tion as was the case under &. 316, old Civil 
Procedure Code: cf. Shiam Lal v. Nathe Laj 
(13). I need not discuss the scheme o 
O. XXI any further. I think it is enough 
to remark that the object of the summary 
procedure prescribed by rr. 95, $6 and $7 
to 103 isto help the auction-purchaser to 
secure undisturbed possession of the pro- 
perty purchased by him as speedily as pos- 
sible in the course of the very exeeu- 
tion proceedings in which he became the 
purchaser. 

It will thus be seen that the scope of 
the fundamental provision of law govern- 
ing the satisfaction of a decree as contained 
in rr. 1 and 20f O. XXI, Civil Procedure 
Code, is very much circumvented by 
the special rules of procedure prescrib- 
ed in the latter part of that Order ia the 
interests of purchasers at auotion-aales, 


It the intentionof the Legislature had 
been to make the acquisition of title by 
the auction-purchaser, contingent upon the 
decree being a subsisting decree at the 
date of the confirmation, there was no 
point in deleting the words to that effect 
from s. 316 of the old Civil Procedure Code 
when s. 65 of the new Code was in its 
stead enacted. All that appears to be 
necessary under the Code from the point of 
view of third party purchasers is that, to 
give them & good title atithe date when the 


sale is held, the decree must be a subsisting: 


decree. If that decree ceased to exist at 
the date of the sale there is no debt to re- 
cover and, therefore, the Court loses its 
jurisdiction to sell the judgment-debtor's 
property, and consequently every sale held 
under such cireumstances must be treated 
as a nullity, The underlying principle 
seems to be that where the very foundation 
of the Oourt’s power to bring the judg- 
ment-debtor’s property to sale disappears, 
the Oourt must*pso fatto cease to exercise 
its jurisdiction in “the nratter, If this dis- 
appearance of the foundation of the Court's 
power is brought &bout by- the satisfaction 
of the decree or by a yariation in appeal, 
end is ofa date prior to the sals as was 


the case in Ram Prasad Rai ev, Mahesh 


(18) 7 Tnd, fas, 65) $4 A, 68, à ` 


BHANKAR 9, JAWAHARLAL. 


111 L C. 1998 
Kant Chowdhury (14) there ia no difficulty. 
But if the disappearance of the legal basis 
for the sale, is brought about by events 
happening subsequent to the date cf the 
sale being held and confirmed, as for ex- . 
ample, by the decree being reversed in 
appeal, and if, righte have, in the meantime, 
sprung into existence in favour of third per- 
sons, who are notparties to the decree, ;. e. 
of third party bona fide auction-purchasers, 
as was the case in Zain ul-Abdin Khan v. 
Muhammad Asghar Ali Khan (15) justice, 
equity and good conscience demands that 
their rights should remain unaffected by 
such disappearance. They must get the 
property purchased by them in lieu of the 
money bona fide paid by them on the faith 
of the auction-gale. . 

This position is easily understandable 
on the principle laid down by their Lord- 
ships of the Privy Council in Zain ul- 
Abdin Khan v. Muhammad Asghar Ali 
Khan (15). That prineiple*takes place 
after the sale but before its confirmation, 
where the decree was necessarily subsistin g 
at the date when the sale was held. If then 
the extinction of the decree by its being set 
aside in appeal cannot be allowed to inter- 
fere with a sale held in favour of third. 
parties, I cannot understand on which 
principle, ita satisfaction by payment, after 
valid existence, can do so. 

lf, however, under similar conditions, 
the purchaser at the auction was the 
decree-holder himself, no considerations, 
based on justice,equity and good conaci- 
ence, can arise at all, because he cannot be 
allowed to say that although the very: 
desretal debt in lieu whereof he purchased. 
the judgment-debtor’s property has ceased 
to exist, his title under the sale which has 
either been confirmed or awaits confirma- 
tion in hia favour should stand, 

In Mul Chand v. Mukta Prasad (7) whieh 
was followed by Kotval, A. J. C, it was 
the decree-holder who had purchased the. 
property at the auction and, therefore, the 
decision arrived at inthat case, thatthe very 
foundationof theExecuting Court's jurisdic- 
tion ceasing the power of that'Court to con-: 
firm the sale must in equity also cease, was 
perfectly correct, but that principle could 
not be extended to .the prejudice of the 
third party auclion-purchasers, as in. 


(14) 85 Ind. Gas, 122; 1 Pat. 232; 3 p. LT, 445: A. T, 

S204 Io ap 5 Bar. P, O, 27 139; 6 Ind, 
. 180; ; A, 12; JP, O0, 32198; 6 

Dee's, s)l3(.0. -. f 
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Nilkanth v. Yeshwant (1) orin the present 
The case in Mul Chand v. Mukta 
Prasad (7)is thus distinguishable and its 
scope must, in view of Zain-ul-Abdin Khan 
y. Muhammad Asghar Ali Khan (15), be 
deemed to be limited to deoree-holder pur- 
chasers merely. 

The other case relied on by Kotval, A. 
J.O., is Khushal Chand Premraj Marwadi 
v. Nandram Sahebram Marwadi (0). This 
case has been also reported in I.L. R. 
35 Bom. 516. I am constrained to say 
with due respect that it is no author- 
ity for the view in support of which it 
is cited. That case as pointed out by 
Halifax, A. J. O, in Ramchandra v. 
Lakshman (4) “was concerned with the 
proceedings of a Collector in execution, and 
& sale of the property in his hands by the 
judgment-debtor. The statement of the 
proposition under discussion here was 
obiter and the basis of the decision was 
the view that the re-transfer of the case to 
the Givil Oourtby the Oollector must re- 
late back to the date on which 
satisfaction of the decree was certified to 
him, because on such certification he 
could do nothing else but re-transfer the 
case, * * * the decision has no bear- 
ing on the presentcase.” Inshort, no 
question.of the Court's authority to con- 
firm the sale was raised and decided in 
that case. I, therefore, ventureto suggest 
that the two casesof Mul Chand v. Mukta 
Prasad (7) and Khushal Chand Premraj 
Marwadi v. Nandram Sahebram Marwadi 
(6) relied on by Kotva!, A.J. O., cannot be 
treated as authorities for the proposi- 
tion laid.down in Nilkanth v. Yeshwant 


). 

I need only cite with approval the case 
of Ramchandra v. kshman (4) decided 
by Hallifax, A. J. O., where it was held that 
“a sale in execution to & person not a party 
to the decree cannot he set aside only be- 
cause the decree is afterwards set aside in 
appeal and still less only because it is 
satisfied, but it must beset aside for either 
of thosereasons if the purehaser is the 
decree-holder himself.” Similarly I have 
no hesitation inexpressing my concurrance 
in the view qflaw taken by Mitchelk A. 
J.O. in Seth Nanhelal 3 pu Singh, Civil 
Revision No. 201 of 1925, in his order of 
reference, and by Macngir, A. J. Q, 
in the ,opinion recorded by him 


Krishna Rao (3). . 
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A regards the casa of Ramchandra v: 
Sadasheo (5) decided by Baker, J. O., it is 
sufficient to point out that in that case, 
after the expiry of 30 days from the date 
of the auction-sale but before the confirma- 
tion of the sale in favour of the third pariy 


* purċhaser, the decree-holder intimated 


satisfaction of the decree outof Court and 
applied to set aside the sale, and the 
judgment-debtor deposited 5 per cent. of 
the purchase money for payment to the 
auction-purchaser and asked that the sale 
should beset aside. The Executing Oourt 
ordered the purchase-money deposited by 
the auction-purchaser to be refunded, 
After this order was passed, the auction- 
purchaser made an application for con- 
firmation of the sale on the ground -that 
the requirements of O. XXI, rr. 89 and 92, 
Civil Procedure Code, were not complied 
with, andthat the judgment-debtor's ap- 
plication was barred by Art. 166 ofthe 
Limitation Act. This application was re- 
jected by the first Court but the Judge of 
the Firat Appellate Court was prepared to 
entertain it “having regardtor. 65, Civil 
Procedure Code, O. XXI, r. 89 and r.92(2) 
and Art.166 of the Limitation Schedule” 
as hethought that "the sauction-purchaser 
is quite within his rights to ask for a 
confirmation of (the) sale in his favour, 
notwithstanding the previous satisfaction 
of the decree when the judgment-debtor 
has not applied and deposited 5 per cent, 
of the purchase-money within 30 days from 
the date of the sale.” I think this reason- 
ing was quite correc} and would surely 
have been giyen effect to had it not come 
into conflict with the ruling in Nilkanth v. 
Yeshwant (1). The lower Appellate Court, 
therefore, following that case, as it was 
bound to do, dismissed the appeal of the 
auction-purchaser. 

1n Ramchandra v. Sadasheo (5) Baker, J. 
O., took the view which may be best express- 
ed in hisown words as follows: "...while the 
Civil Procedure Code makes provision for 
an application bythe judgment-debtorto set 
aside the Bale, itdogs not seem to provide 
for an application of the kind, with which 
we are concerned ir the present appeal. 
This being so, [am not impressed by the 
argument that the effect of the ruling im 
Nilkanth v. Yeshwant 04 is to make O. X XI, 
r. 92, Oiyil*Procedure Code, of no effect, dr 
to nyllify Art. 166 of the Limitation Act, 


as a third referee Judge in Kabiruddin v. el, therefore, think that the present case is 


‘governed by the ruling in Nilkanth v. 
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Yeshwant (1) with which see no sufficient 
reason to disagree, * * The interests 
of the auction- purchaserjare sufficiently pro- 
tected by the payment of 5 per cent, of the 
purchase-money to him.” i 

With all deference to the view thus 
expressed, I must say that it does not 
commend itself to me, especially as it 
violates ths provisions of r,92 of O, XXI, 
Civil Procedure Code, and Art. 168 of the 
Limitation Act, and leads to what I may 
venture to describe asan anomalous result, 
viz. that'a sale may, or rather must, be 
set aside on payment of the decretal 
amount at any time before it is confirmed, 
even after the expiry of the period of 
thirty days," to use the wordsof Hallifax, 
A.J,O,, in Kabiruddin v. Krishnar Rao 
(3). I, therefore, express my respectful 
dissent from the view taken by Baker, J. 0, 

A Bench of this Court which had 
occasion todecide the case of Maroti v. 
Vithoba (2) had expressly refrained from 
considering the question whether the rule 
laid down by Kotval, A. J. U., in Nilkanth v. 
Yeshwant (1) istoo widely expressed or not. 
The Judges of the Bench, however, pur- 
ported torest their decision Principally 
on the so-called inherent power of the 
arties to the decree to settle the matter 
Bek ween themselves in view ofthe fact 
that the sale had not been confirmed, 
With due respect, I venture to think that, 
just as, in face of an express provi. 
sion of the Statute Law, there is no 
Boope for the exercise of its inherent 
jurisdiction under s 151, Oivil Pro. 
cedure Code, by a Court, Similarly, there 
qught to be little or no scope for the 
parties to exercise their inherent right to 
settle their disputes, if its effect is to 
violate the express provisions ofa Biatute 
which ereates or recognizes the claima or 
rights of bona fide purchasersnot parties to 
the decree. I am fortified in this view 
the decision in Joshi Sahib Prakash v. 
J hinguria (16), Tota Ram v. Panna Lal (17 
and Anant Potdur v. Mgngal Potdar (18 
which fecognize the principle that s, 151, 
Oivil Procedure Code, cannot be applied 
where the rule of procedure is already laid 
down: cf. also Tota Ram v. Panna Lal (7) 


(16) 78 Ind. Oas. 416; 40 A 144; A. T, R. 1924 “All. 
4146. > e 
(17) 79 Ind. Oas. 997; 48 A. 631; 22 A. L.J, 583; A. 
LR, 1924 All. 668; L. R. 5 A. 347 Oiv. e 

(18) 91 Ind. Cas. 483; 4 Pat. 704; ALT, R. 1926 Pat. 
27;7 P. L, T. 301, 
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. also in the judgment of their Lordships of 


sale is held has since been satisfied, does 
not relieve it ofits obligatory duty to eon- 
- firm thesale under r, 9? (1) of O. XXI, 
Oivil Procedure Oode, in the interest of 
third party, &uction-purchaserg,  * 
Applying to the facta of the present care 
the prineiple laid down in Zain-ul- Abdin 
Khan v. Muhammad Asghar Al? Khan (15) 
which was stated in Shivlal Bhagvan v. 
Shambhu Prasad (21) as baving been 
repeatedly applied in India to sales in 
execution of money-decrees, and also fol- 
lowed in Indar Sain v. Prabhu Lal (22) and 
Agha Husain v. Qasim Ali (23) I record the 
following as my opinion on the point 
referred to the Bench:— 
: “That a private satisfaction of a decree 
certified in Court after the sale of immove- 
able property has been held and before the 
confirmation of the gale is ordered, does 
extinguish the decree and prevent the 
Court from confirming the sale in favour cf 
the auction-purchaser, if he be the decree- 
holder himself, but it does not extinguish 
ihe decree and prevent the Court from 
confirming the sale where a third person 


has purchased the property bona fide at the 
auction-sale,” 


Findlay, J. C.—(April 28, 1928).—I 
‘have had the advantage of perusing the 
opinien of Kinkhede, A. J. O.,in this case,. 
and am in full agreement therewith. It 
seems to me that the principle laid down 
by Kotval, A. J. O, in. Nilkanth v. Yesh- 


921) M. T7, N. 158; 19 A. L.J 281; 48 J. A, 78 
33 O. L. J. 807; 95 O, W° N. 557; 23 Bom. L. R 1; 
l4 L. W 362; 3U. P. L. R. (P. C.)57 P, 0.). 
(20) &8 Ind. Qas. 693; A. L R. 1998 Nag. 17. 


gu 29 B 435 at p, 446; 7 Bom. L.R. 585 (F. By), 
91172) 88 Ihd. Cas. 4; 3 Lah. 88; A. L R. 1993 Lah, 
7 


(33) 89 Ind, Cas. 1018; 28 A. L.J 948; L. R, 8 A, 
* 580 Civ.; A. I, R. 1926 AIL 35; 48 A. 94, 
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want (1) was too widely enunciated 
and that the proposition can only hold 
geod where theauction-purchaser and the 
deoree-holder are one and the same being. 
The twodecisions relied on by Kotval, 
A.J.C., for his decision were not, in 
reality, any sufficient basis, therefore, even 
assuming them to be -correct. I would 
answer this reference, therefore, as laid 
ree my learned brother, Kinkhede, 

Prideaux, A.J. C.—(April 28, 198). 
—I concur with Kinkhede, A. J. C. 

ORDER. 
Prideaukx, A. J. C.—(April 80, 1928).— 
view of the opinion come to by the 

Benchtherevision fails and is dismissed with 
costs. I fix Rs. 15 as Pleader's fees. 

G, B D. Revision dismisced, 


OUDH CHIEF COURT. 
OrviL MISOBLLANKOUS ApPBAL No. 17 or 1928. 
July 31, 1928. 
Present :—Mr. Justice Misra and Mr. 
Justice Nanavutty. 
GIRJA OHARAN AND anotrage—Orgpitors 
— APPELLANTS 


versus 
SHEORAJ SINGH—INSOLYBNT— 
RaB3PONDRNT, 

Provincial Insolvency Act(V of 1990), s. ,8—Failure 
of insolvent to apply for discharge within time fixed 
by Court—Power of Court to grant extension—Annul- 
ment of adjudication. 

Where a debtor who has been adjudicated an 
insolvent does not apply for an order of discharge 
within the period fixed by the Oourt, the Oourt 
has no power to grant amextension of time and 
must annul the adjudication under s. 43 of the 
Provincial Insolvency Act. 

Amjad Aliv. Mohammad Ali (1) and In re Ram 
Krishna Misra (3), relied on. 

saham v. Sookias (2), referred to. 

Appeal against ean order of the District 
Judge, Rae Bareli, dated the 23rd Septem- 
ber, 1927. 

Mr. Salig Ram, for the Appellants, 

Mr. S. N. Ray, for the Respondent. 

JUDGMENT.—-This appeal arises out 
of insolvency proceedings, One Sheoraj 
Singh was adjudicated insolvent on the Lith 
March, 1921, and was given three years as 
the period in which he could apply for dis- 
charge. A-Receiver wasalso appointed in 
respecte of his estate. The Receiver, 
however, subsequently resigned and ån 
application for appointment of a fresh 
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Receiver was not made by any of the 
creditors. On the 80th April, 1927, one of 
the creditors named Girja Charan, tha 
appellant before us, applied for annulment 
of the order for adjudication on the ground 
that no application for discharge had been 
made by the insolvent within the period 
fixed. It appears that before this applica- 
tion could be decided the insolvent on the 
11th November, 1927, applied for discharge. 
The appellant Girja Charan objected in the 
Court below that no extension could be 
granted to him in law, The learned Dis- 
triot Judge of Rae Bareli, however, rejected 
his objection and granted an order of 
discharge to Sheoraj Singh on the 23rd 
December, 1927. It is against that order 
that the present appeal has been lodged. 

The sole point for determination before 
us is whether the learned Judge was right 
in extending the period of three years 
originally fixed during which the insolvent 
could apply for discharge. , 

We have heard the parties and it appears 
to us that the order of the discharge granted 
by the learned District Judge cannot he 
maintained. Section 41 of the Provincial 
Insolvency Act (V of 1920) lays down that a 
debtor may, at any time after the order of 
adjudication, and shall, within the period 
specified by the Court, apply to the Court for 
an order of discharge. We have underlined 
(italicized) the words, which in our opinion 
are significant. The clear meaning of these 
words appears to us to be that the debtor 
has complete discretion to apply whenever 
he likes for getting the order of his dis- 
charge, but that he must do so within the 
period specified for the purpose by the 
Oourt. The word ‘shall’ used in this 
ssction appears to us to be used in a 
mandatory sense; it imposesa duty upon 
the insolvent, the consequences of the 
breach of which, we may point out, are set 
forth ins, 43. That section provides that if 
the debtor does not apply for anorder of 
discharge within the period specified by 
the Court, the order of adjudication shall be 
annulled and the provisions of's. 37 shall 
apply. Referring to 8.37 we find that it 
provides that in tases where an adjudication 
is annulled all sales and disposition of 
property and payments duly made shall be 
“considered valid, and if there is an 
propagari? left it shafl revert to the d&btor 
to the extent of his right or interest therein 
on such conditions, if any, as the Court may, 
by order in writing, declare. ° 
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It, therefore, appears to us to be quite 
olear that the intention of the Legislature 
waa that if the order of discharge isnot 
applied for within the specified period the 
adjudication as to insolvency is to be 
annulled and on such annulment the 
consequences statéd in 8.37 are to follow. 
It also &ppears to us to be clear on 
referring tothe provisions of s. 10 of the 
Insolvency Act V of 1920 that a debtor 
in respect of whom an order of adjudica- 
tion made under this Act has been annul- 
led owing to his failure to apply for his 
discharge within the time fixed is entitl- 
ed to make a fresh application, but this 
application.can only be granted if he suc- 
ceeds in obtaining the leave of the Court for 
going so after showing good cause for his 
not having been able to apply in time. 
This, in our opinion, makes the position of 
the insolyent who has failedto obtain ihe 
order of discharge within the time fixed 
quite clear, The learned Judge, we feel 
bound to remark, had no discretion to 
extend the time granted to the inselvent 
for his applying to obtain the order for his 
discharge. If the insolyent isso advised, 
he may apply againto the learned Judge 
for a fresh order of adjudication provided 
he satisfies him that the delay on his 
part was justified. : 


We may point out that we are sup- 
ported in this view by & recent decision 
of a Bench of this Court reported as 
Amjad Ali v. Mohammad Alt (1) decided 
by Stuart, O. J. and Reza, J. In that 
cage the Bench of this Oourt did not 
follow the ruling of the Oaleftta High 
Court reported as Abraham v. Sookias (2), 
but chose to follow the decision of the 
Patna High Court reported as In re Ram 
Krishna Misra (3)in which case the same 
view was taken which we have now taken 
in the present case. We are in full agree- 
ment with the view taken by the Patna 
High Court and by the Bench of this 
Court. The case in this Court was de- 
cided on the 30th September, 1927, and it 
was'unfortunate that the Attention of the 
learned Judge was not directed to the said 
decision, s . 


p 
Ou. 08; 2 Luck. 757. x 
2) 81 Ind. Oas. 584; 510. 337; A.I. R. 1991 Cal, 
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. [ 88 Ind. Cag. 70; 4 Pat. 51; A. L R. 19959 Pat. 355; 
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We, therefore, accept this appeal and 
set aside the order of discharge granted 
by the learned District Judge to Sheoraj 
Singh. Under the circumstances we make 
no order as to costs. 


0. R. Appeal allowed. 


mera eaaa 


BOMBAY HIGH COURT. 
Civit RzrE&xNOa No. 16 or 1927. 
February 28, 1928, 
Present ; —Mr, Patkar and 
Mr. Justice Baker. 
- Toa SOUTH BRITISH INSURANCE 
Oo., Ltp.— PLainti FF 


versus ' 
J. R. STENSON— DEFENDANT. 

Insurance—Policy with condition that insurance 
shall not take effect till premium’ is puid—Policy 
handed over to insured—Contract of insurafice whe- 
ther complete—Refusal to pay premium— Liability 
of Company—Right of Company io enferce pay- 
ment of premium. 

: In the case ofa policy of insurance containing an 
express condition that no insurance shall be held to 
be effected until the premium is paid and accepted, 
the mere handing over of the policy to the insured 
with arequest to pay the premium would not con- 
stitute a waiver of the condition that the contract 
of insurance shall not take effect until the premium 
is paid. [p. 905, coL 2.] i 

quitable Fire and Accident Office ^v. Ching Wo 
Hong (2), followed. 

Roberts v. Security Co. (1), not followed. 

Canning v. Farquhar (3), referred to. 

The defendant proposed to the plaintiff Company 
to insure his motor oar and signed the proposal 
form. On 18th October, 1925, a policy dated 2nd 
October, 1925, was issued to the defendant with 
a letter askihg for a cheque for the first premium. 
No protection note was issued and the policy con- 
tained a proviso that no insurance shall be held to 
be effected untilthe premium is paid. The defend- 
ant did not send the cheque ang ultimately wrote 
on 39th March, 1926, that he had changed his mind 
abont asning the or The oa pany suet for the 
short period premium alleging that the Companphad 
been under rok from the lst Dasher : di 

Held, that the contract of insurance was not com- 
plete inasmuch asthe defendant had not paid thé 

remium, and the defendant was not, therefore, liable. 
p. 908, col. 1.] : 

Reference made by the Presideucy Court 
of Small Causes at Bombay. 

Mr. B, G, Rao, for the Plaintiff. 

JUDGMENT.» - 

Patkar, J.—This is a Reference made 
by the Small Causes Court, Bombay, under 
8. 69 of the Presidency Small Cause Courts 
Act. Thedefendant intended to instre his 
motor car apd arpoia the particulars in 


a printed form, O, which was agreed 
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to be the sole basis of the contract. The 
plaintiff Insurance Company issued a 
olicy, ix. A, containing a proviso as fol- 
OWB:— 
* “No insurance shall be held to be effected 
until the premuim due thereon shall have 
been paid and accepted in full and that the 
due observance and fulfilment of the con- 
ditions of the policy, in so far as they relate 
to anything to be dons or not to be done 
by the insured, shall be a condition preced- 
ent te any liability ofthe Company under 
this policy, and in this respect time shall be 
of the essence of the contract.” 

On October 12, 1925, the defendant re- 
ceived a policy purporting to operate from 
October 1, 1925, with a demand for the 
premium. The defendant retained the 

olicy, and failed to pay the premium, 
The present suit was brought to recover 
Rs. 78-14-0, the amount due as short period 
premium, ec 

The questions referred for the opinion of 
this Court are :— 

(1) Whether on the fasts disclosed in the 
evidence in this case, there was a com- 
pleted and binding contract between the 
parties; and 

(2) whether the defendant was liable to 
pay the premium sued for. 

The plaintiffs rely upon the case of Roberts 
v. Security Co, (1) where, notwithstanding 
the provision that no insurance by way of 
renewal or otherwise should be held to be 
effected until the premium due thereon 
should have been paid, it washeld that 
the policy constituted a completed contract 
of insurance, that by the recital in the 
policy that the premium was paid, the de- 
fendants had waived the condition for pre- 
payment'of the premium, and, therefore, the 
policy had attached. The authority of that 
case is shaken by the decision in Equitable 
Fire and Ace dent Offize v. Ching Wo Hong 
(2) where it was held as follows ‘page 
100*):— 

“Their Lordships think that in any case 
the parties should not be held in equity 
to be estopped as between themselves from 
showing that theconsideration had notin 
fact been paid. But in the present case 
they think that the condition read with the 
operative part of the instrament negatives 


(p ud 1 3 B. 111; 66 L.J. Q. B. 119; 75 L. T. 
581; 45 W. R 2M 





ay (1807pA. 0.98; 76 D. J. P. Ô. 31; 06 L. È 1; 
23 T. L. R. 900. ium 
“*Page of (1907) A. O.—[EÀ] , : 
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any such estoppel; for the only meaning 
which can be given to the words is that the 
consideration must be not only expressed 
to be paid, but actually paid. Their Lord- 
ships cannot treat thefact of the executed 
policy having been handed to the respond- 
ents as a waiver of the condition or attach 
any importance tothe circumstance. What 
wa3 handed to the respondents was the 
instrument with this clause in it, and that 
was notice to them, and made it part of 
the contract that there would be no liability 
until the premium was paid.” 

It would, therefore, follow that the hand- 
ing over of the policy containing the pro- 
viso that “no insurance shall be feld to be 
effected until the premium due thereon 
shall have been paid and accepted in full" 
would not amount to a waiver of thecon- 
dition. 

In Canning v.Farquhar (3) the proposal 
was accepted ata specified premium, but 
upon the terms thatno insurance should 
take effect until the premium was paid. Be- 
fore tender of the premium, there was a 
material alteration in the state of the health 
of the proposer and the Oompany refused to 
accept the permium or to issue a Policy, 
and if was held that the nature of the 
risk having been altered at the time of 
the tender of the premium there waa 
no contract binding the Company to issue 
& policy. 

It, therefore, follows that the proviso in 
the policy that no insurance shall be held 
to be effected until the premium waa paid 
would exonerate the Insurance Company 
from any liability under the policy unless 
the premium “was paid and accepted, and 
that the Insurance Company was not bound 
to accept the premium. The contract, there- 
fore, would not be complete until the pre- 
mium was paid and accepted. 


In the particulars in Ex. O, which was 
the sole basis of the contract between the 
parties, there is no specific agreement by 
the defendant to pay the insurance pre- 
mium. Ontheother band, the proviso in 
ihe policy says that? no insurance 
shall be held to” be éffected until the 
premium due thereon shall have been 
paid and accepted infu. No protection 
note wag given jn this case, and it 
cannot be eaid that the issue of a pro- 
tection nete was consideration for an im- 


(8) (1886) 16 Q. B. D. 727; 55 L. J. Q. B. 225; 54 L. T, 
350; 84 W. Ro423, * pete 
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plied agreement to pay the insurance 
premium. In some cases there may be 
an obligation to pay the premium upon 
the issue of the policy: see General Ac- 
cident Insurance Corperation v. Cronk (4); 
but there must be express agreement te 
pay the premium or there must be eyi- 
dence from which the agreement to pay 
premium may be inferred. There was 
no express agreement to pay the premium 
in the proposal Er, C, on the other hand, 
according to the policy issued by the 
plaintiffs, the contract was not to be 
complete until the premium was paid 
and accepted. It would, therefore, follow 
that there was no contract.but only a 
counter-offer, and the intending insurer 
was not bound to accept the premium 
and, therefore, the insured was not bound 
to pay the premium. The contract was 
te come into force only when the pre- 
mium was paid and accepted. In order 
to convert a proposal into a promise, 
the acceptance must be absolute and un- 
qualified under s. 7 of the Indian Con- 
tract Act. I may refer in this connection 
io the case of Allis Chalmers Co. v. 
Fidelity ‘and Deposit Co. (5). The case 
would have been different if an uncon- 
ditional agreement to pay the premium 
was expressly made in the proposal form, 
or could be inferred by necessary im- 
plication from the defendant's conduct, 

Under the proviso in the policy, it was 
agreed that time shall be the essence of 
the contract. It was, therefore, open to the 
plaintiffs to call upon the defendant to pay 
the premium at once or within a reasonable 
time, or in thealternativeto pi ja the policy. 
It may be that the defendant might have 
taken advantage of the admissions in the 
letters of the plaintiff Company which are 
alleged to amount to a waiver of the 
condition of payment of the premium, but 
the plaintiff cannot take advantage of 
the statements made in the letters in 
their own favour in order to enforce a 
liability which the defendant has not agreed 
to undertake. 

I thik, therefore, that the answer to 
both the questions referred to this Court is 
in the negative. . 


Baker, J.—This is à case stated by 
the Small Cause Couft, Bombay, under 
B. 69 of the Presidency Small Oayse Courts 

. . 
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1901) 17 T. L. R. 233. 
fioe) 114 L, T, 433; 34 T, L. E. 263: 
* 


SOUTH BYITISH INSUBANOH 60, LTB,,U, J. B. BTHNSON, 


111 I, C. 1928 


Act, The facts are that the plaintiffs, the 
South British Insurance Company, Limited, 
sued to recover from the defendant 
Rs, 78-14-0 as the amount due by him for 
the premium on. the ingurance policy of his 
motor car. The defendant denied the lia- 
bility as there was nocontract of insur- 
ance, 


The case was originally argued before 
the second Judge who decidedthat no con- 
tract had come into existence and dis- 
missed the suit. Against this decision 
the plaintiffs applied to the Full Court 
and obtained a rule. When the rule was- 
argued before the Full Court consisting of 
the Acting Ohief Judge, who was the same 
Judge, who had previously decided the suit 
as second Judge, and the acting second: 
Judge, there was a difference of opinion, the 
Acting Ohief Judge upholding his pre- 
vious decision and the second Judge hold- 
ing that the plaintiffs’ suit shoyld be de- 
creed. The Judges having differed the fol- 
lowing questions have been referred for 
the opinion of this Court :— 

(1) Whether on the facts disclesed in 
the evidence in this case there was a 
completed and binding contract between the 
parties, and 

(2) Whether the defendant was liable 
to pay the premium sued for? 

The facts are simple. The defendant, 
on 30th September, 1925, proposed to the 
South British Insurance Company, Limited, 
to insure his carand signed the proposal 
form. No protection note was issued. On 
12th, October 1925, a policy dated 2nd Octo-- 
ber, 1925, was issued to the defendantby the 
Oempdny with &letterin the usual form 
asking fer & cheque for Rs. 101-13.0 for 
the premium due thereon. The defendant, 
however, in spite of repeated reminders, 
did not send any cheque, and ultimately 
on 29th March, 1926, wrote to the plaintiffs 
that he had changed.his mind about in- 
suring hiscar. The plaintiffs replied that 
as the Company had been under risk as 
from let October last they would cancel 
the policy as from date on his paying 
ihe short period premium amounting to 
Re. 78140. As the defendant refused to 
pay the amount the present suit was in- 
stituted. 

The case i$ one of an unusual character, 
Although, there are numerous cases in which 
suits have been brought by the pérsons in- 
‘ured against Insurance Companies it is very 
e *. n 
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fare for an Insurance Company to sue forthe 

yecovery of a premium, The ordinary way 

in which the Insurance Company can en- 

forcs the payment ofpremium is the for- 

* feitute ef the policy. Ordinarily speaking 
there’ would be no contrast between the 
parties until the premium was paid. The 
terms of the policy, which is at page 16 
of the typed paper-book, ere of importance. 
In para. 1, it is recited that the defend- 
ant has paid or has promised to pay to the 
Company the sum of Rs. 101-13-0 as premium 
for such insurance for the period from Octo- 
ber 1, 1925 to October 1, 1926, and it is 
expressly provided in the policy that no 
insurance shall be held to be effected 
until the premium due thereon shall have 
been paid and accepted in full and that 
the dua observance and fulflment of the 
conditions of the policy, in so far as they 
relate to anything to be done or not to 
be done by the insured, shall be & con- 
dition precedent to any liability of the 
Oompany under this poliey, and in this 
respect time shall be of the essence of the 
eontract. In view of this proviso, the 
Company would not be liable unless and 
untilthe premium was paid and as time 
is of the essence of the contract the 
premium must be paid within a reason- 
able time. 

Ït is, however, contended that the Oom p- 
any have waived this proviso by their 
letter of October 12, 1925, which, after 
reciting the amount due for the premium, 
says:—‘I shall be pleased to receive your 
cheque for this amount at your conveni- 
ence," In subsequent letters they continu- 

~ ed to ask forthe money until it was finally 
demanded by return on March 23, 1926. 
It ig further contended that by the accept- 
ance of the policy: and retaining it the de- 
fendant accepted the contract and is bound 
to pay the premium. 

86 far as regards thedelivery by the Oam- 
pany ofthe policy fo the defendant without 
the payment of the premium the case is 
covered by the authority quoted by the 
learned trial Judge in Equitable Fire and 

. Accident Office v. Ching Wo Hong (2).In that 
case the question was whether & policy for 
insurance was void by reason of the jnsured 
having omitfed to give notice of any addi- 
tional insuranee effected on the same 
goods with another Compamy without the 
consent of the insurers and -the second 
poliey was one under which no prpmiym 
was ever paid, It was held thatthe policy 

. e 
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was notavoided by omission io give notice 
of an additional insurance which, on the 
true construction of its terme: never be- 
came effective by reason of the premium 
nof having been paid. In that case the 
second insurance policy had been handed 
ver to the insured, but it was held at 
page Rutas na i 
“Their Lordships cannot treat 
of the executed policy having ges 
ed to the respondents as a waiver of the 
condition or attach any importance to the. 
circumstance. What was handed to 
the respondents was the- instrament with 
this clause in it (i. e., there shall be no 
insurance until the premium is paid), and 
that was notice to them, and made it part 
of the contract that there would be no 
liability until the premium was paid. It 
is nota question of conditional execution. but 
of the construction of what was executed.” 
Again, in Canning v. Farquhar (3) it was 
held that a proposal for insurance may be 
accepted in all its terms but with the state- 
ment that there shall beno insurance till 
the first premium is paid. Hence there is 
no contract but only a counter-offer and 
the tending insurer may refuse a tender of 
the premium if there bas meanwhile been 
a material change in the facts constituting 
the risk to be insured against. These cases 
would seem toshow that the mere handing 
over of the policy would not constitute a 
contract until the premium had been paid 
but. would amount only toa counter-offer. 
It is true that the case of Roberte v. 
Security Co. (1) quoted by the lower Oourt. 
seems tolead to a eontrary conclasion but 
that bas been doubted in the Privy Council 
case quoted above in Equitable Fire and 
Accident Office v. Ching Wo Hong (2). On 
the authorities, therefore, I am of opinion 
that in view of the proviso in the insurance 
policy itself that it should not be effectual 
unless the premium was paid, the fact of 
the policy being handed over to the defend- 
ant isnot a waiver of the conditions and 
what was handed to the defendant was 
an instrument + containing this clause 
Lu E 0 a notice to him that 
ere wou e no liabili i 
xp deuda i lity until the pre- 
As regards the question of waive 
Jetter of October “12, 1925, alhoash tie 
event Qf a sult by the insured againgt the 
Company, it might be contended that they 
were stopped by reason of this letter and 
*Page of(1907) A. C. Ti. ` 
` * 
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the subsequent letters from contesting 
their liability, I do not think that they 
can .make use of these letters in their own 
favour under the general principle of law 
that & party cannot use his own admission 
in his own favour. Prima facie no liabil- 
ity would rest on the Oompany under the, 
insurance poliey unless and until the pre- 
mium had been paid. It was open to them 
under the clause in the policy that “time 
Bhall be ofthe essence of the contraot" the 
call upon the defendant to pay the pre- 
mium immediately or withina reasonable 
time or to forfeit the policy. But the 
Company cannot take advantage of their 
waiver and compel the defendant to pay 
the premium if he does not wish to do 
86. The statement by the Company in 
March 1926 that they had been under 
risk since the date of the policy appears 
to be astatement made to suit the parti- 
cular circumstances of the case. If the 
insured had claimed under the policy with- 
out having paid the premium,I have no 
doubt that they would have denied. their 
liability. . 

I agree with the view expressed by the 
Aeting Ohief Judge that there can be no 
contract until there is actual payment 
of the premium as provided by the 
policy. 

In these circumstances, Iam of opinion 
that both the questiens referred by the 
Small Cause Court should be answered in the 


negative. . 
A. N. A. Answered accordingly. 
RANGOON HIGH COURT. 


Oryiu MIsOBLLANBOUS APPEAL No.108 or 1927, 
March 12, 1928. 
Present:—Justice Sir Benjamin Herbert 
Heald, Kr., and Mr. Justice Maung Ba. 
Hajee ALLY MOHAMED AND oraBes— 
PLAINTIFFB8—À PPRLLANTS 


versus 
M. M. BHAM AND .ANOTHER—DEFRNDANTS 
; — RESPONDENT% 

Provincial Insolvenoy Act (V of 1920), s. 5—Dis- 
pute between rival creditors—Powerof Insolvency Court 
to issue injunction. s : 

An Toaclvonoy Court has power in suitable cases 
and in its discretion to issuea temporary injunction 


. 809, col. 1] 
E^ case where one creditor claims that he iff a secur- 
i the 


ed creditor byreason ofa lien over certain o 

debtor's assets, which lien another oreditor disputes,* 

and where the dispute arises ata stage ine the in- 
. 
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solvency Broscesings at which there ig no provision 
for animmediate decision on it, would seem to be a 
case in which the Insolvency Court, if it is satisfied 
that there are grounds for believing that the opposing 
creditor hesa reasonable chance of establishing his 
case, would be entirely justified in -grantin 
junction to prevent the creditor who claimed the lien 
from bringing the property to sale pending the 

oft between credi 


decision ofthe dispute the two. itors. 
[ibid] 
Miscellaneous appeal from an order 


of the Districte Oourt, Amherst, in Civil 
Miscellaneous No. 21 of 1927, 
JUDGMENT. 

Heald, J.—On the 23rd of March, 1927, 
the present 2nd respondent filed a suit 
against the lat respondent to recover a sum _ 
of over Rs. 20,000 alleged tobe dueon 
promissory notes, and he claimed that by 
virtue of a deed executed by the Ist respond- 
ent he had a lien for that debt on the stock- 
in-trade of the lst respondent's two shops, 
He accordingly applied for the appointment 
of a Receiver for the stock gf the shops 
pending the decision of the suite and the 
Court appointed its Bailiff to be 
Receiver. 

On the 9h of April, 1927, that is on the 
last day before the Court closed for the 
April holidays, a decree was passed by 
consent against the lst respondent for 
Ra. 18, 500 with interest and costs and with 
a declaration of the 2nd respondent's lien 
over the stock of the shops. 

: On the 25th of April, that is on the day 
on which the Courts re-opened after the 
April holidays, the Ist respóndent filed an 
application to be adjudicated an insolvent, 
and the Bailiff of the Court was appoint- 


ed to be interim Receiver of his 
property.. 
On the 30th of April, the Bailif, as 


Receiver in the 2nd respondent's suit, appli- 

ed to the Court for permission to sell the 

stock of the lst respondent's two shops, 

and the Court gave permission for the 
* 


Bale. 

On the 10th and 12th*of May appellants, 
who were some of the Ist respondent's 
creditore, applied for stay ofthe sale. They 
pointed out that the property, .which the 
Receiver was proposing to sell, constituted 
practically the whole of the Ist respond- 
ent's asgets and they alleged that in fact 
the 2nd respondent had no lién over that 
. Property and that his decree declaring that 
lien had beens procured by fraud and. 
collusion. ŝ m 

The Tune said that until an adjidica- 
tion order had been made anda Receiver in 


an in- + 
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insôlvency had been appointed it had no 
power to enquire into appellants’ allega- 
tions, and it dismissed their applications 
aud ‘ordered that the saleshould be stayed 
and that the properties should be retained 
by the Receiver. 

Appellants appeal mainly on the ground 


that the Insolvency Court must have power ° 


to prevent fraud in respect of property 
which admittedly belongs to the debtor 
although it is alleged to be subjecttoa 
lien in favour ofa creditor who by reason 
of that lien claims to be a secured creditor, 
and that the Court must, therefore, have 
power to protest such property from salein 
execution pending a decision on the ques- 
tion of the alleged fraud. 

It seems to me that the only way in 
which the Courtcould act in such circum- 
Btances. would be by wayof a temporary 
injunetion. Under s. 5 of the Act the 
Insolveney Court has thesame powers which 
an ordinary Civil Ceurt has under the Code 
of Civil “Procedure, andit seems clear that 
those powersinclude the powers mentioned 
in O. XXXIX, that is the power in suit- 
able cases and in its discretion to issue 
a temporary injunction. 

A case where onecreditor claims that he 
is a secured creditor by reason ofa lien 
over certain of the debtor's assets, which 
lien another creditor disputes, and where 
the dispute arises at a stage in the insolv- 
ency proceedings at which there is no 
provision for an immediate decisionon it, 
would seem to be a case in which the 
Insolvency Court, if it is satisfied that there 
are gtounds for believing that the opposing 
creditor has a reasonable chance of estab- 
lishing his case, would be * entirely 
justified in granting an injunction to 
prevent the creditor who claimed the lien 
from bringing the property to sale pending 
the decision of the dispute between the two 
creditors. ^ 

So far there is po material on therecord 
on which the Insolvency Court could decide 
whether or not there is a reasonable chance 
of appellants establishing their allega- 
tions of fraud and collusion. There are 
. no affidavits or evidence of any sort on 
either side. The Insolvency Oourt merely 
yefused to make gny order beeause it 
held that it had no power to make an 
order. 

- Iam ofepinion that the Court had power 
to grentan injunotion on sufficient cause 
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the order of the lower Court ahd remand 
the matter for disposal according to 


W. 

I would direct that each side bear its 
own costs in this Court. 

Maung Ba, J.—1 concur. 

A. N. A. Case remanded. ` 


MADRAS HIGH COURT. 
Sxconp Oivin APPBAL No. 1478 oF 1925. 
December 16, 1927. 
Present:—Justice Sir Kumaraswami 


Sastri, KT. 
MEER MAYAMATHI ALIMA SAHIB 
—Darenvant NO. S— ÀPPHLLANT 
versus 
SUPPU GOUNDAN AND OTHERS 
—PLAINTIFES AND DEFEND ANTS— 
RESPONDENTS. 

Morigage—Purchaser in execution of decree on 
pursne mortgage subject to first mortgage—Subsequent 
suit by prior mortgagee—Right of purchaser to dispute 
validity of prior mortgage. 

A purchaser of property in execution of a decree in 
a suit on & second mortgage to which the first mort- 
gagee, the mortgagor and his sons are parties, is not 
estopped in a subsequent suit by the first mortgagee 
from disputing the truth and validity of the first 
mortgage, even though the sale was subject to the 
first mortgage,in the absence of anything to show 
that the truth and validity of the firat mortgage 
was in issue and decided in the prior suit or 
that the sons entitled to dispute ita validity had 
ratified the first mortgage before his purchase. 

Second appeal against the judgment and 
decree of the Sub-Judge, Dindigul, in A. 8, 
No. 17 of 1924. 

Messrs. B, Sitarama Rao and S. R. Muthu- 
swami Ayyar, for the Appellant. 

Mr. L. A‘ Govindaraghava Ayyar, for the 
Respondents, 

JUDGMENT.—Defendant No. 5 is the 
appellant. He purchased the property in 
dispute in execution of a mortgage decree 
in Suit No. 464 of 1918. This was a suit 
filed by the second mortgagee impleading 
the first mortgagee and the mortgagor and 
his sons. The sale certificate issued to the 
appellant says that the property was sold to 
him for Rs. 500 ‘in execfition of the decree 
in that suit. Thenanote is made im the 
sale certificate that the plaint item proper- 
ties were sold: after giving notice of the 
fact of the bypothecation thereof for 
Rs. 1,000 by defendant No. 1 to one Subba 
Goundan. I have” little doubt that the 
sale*was subject to the first mortgage as 


being shown and I would, therefore,set aside ‘there was nothing to show that the salg 
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was free from the first mortgage, a fact 
that ought te have been stated in the sale 
certificate if this were so. The present 
suit is by the first mortgagee against the 
mortgagor and his sons, defendant No.1 
being the mortgagor,defendants Nos. 2—4 his 
sons, and defendant No. 5 being the present 
appellant impleaded as party because he. 
purchased an interest in one of the items 
of property. Defendant No. 5in that suit 
raised an objection that the .first mortgage 
not being binding on defendants Nos, 2—4, 
the sons of defendant No.1, the first mort- 
gage could not be enforced against him, 
the purchaser of the property in the 
previous suit. 

The Subordinate Judge, though he was 
of the opinion that the first mortgage as 
regards this item was not binding on 
defendants Nos. 2—4 held that defendant 
No. 5 could not take advantage of this as 
he purchased the property subject to the 
mortgageand was estopped from dispuling 
its validity asthe truth and validity of 
this mortgage was in issue in the previous 
Suit No. 467 o£ 1J19. The proceedings in 
the prior suit have not been filed, but it is 
clear thatin the prior suit ths first mort- 

age not being iu question, unless there 
is something in the pleadings in that suit 
to raise in issue the validity of the first 
mortgage, it is difficult to see how there 
can be any res judicata in this case, much 
leas any estoppelagainst the purchaser in 
the previoussuit. He maybe bound by the 
proceedings under the second mortgage or 
& declaration relating to that mortgage, but 
there was nothing to put in issue the first 
mortgage. It is difficult to see how he 
is estopped from disputing» the first 
mortgage. It is not argued before me that 
if the first mortgage was invalid in law 
owing to want ot registration or attestation 
orany other cause it would not be open 
to the purchaser in the second mortgage 
who bought it subject to the first mortgage 
to set up the invalidity and thus acquire a 
title free from that mortgage. I would only 
refer to Izzatunnisa Begam v. Pertab Singh 
(1), Mr. Govindraghava Ayyar's contention 
is that as this transaction ise not void but 
on the finding of the Subordinate Judge 
only voidable at the.instanca of the sons, 
defendants Nos. 2—4, it isa purely personal 
right to them which a transferee tannot, 

eIn ; 314. 583; 13 O. W. 44. 1143 
106, AE ALBAL J. 817; 11 Bom. L. R. 120; 6 
ML. P. 277; 19 M. L. 2. 882; 381,.A,202(P,0), — * 
e e m 
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avail himself of. The second argument 
is that it must be deemed that in the 
previous suit the sons having elected not to. 
avoid the first mortgage and as the proper- 
ty was sold subject to the first mortgage, 
it is not open to the purcheser to avoid it. 

] am of opinion that if the contract is 
voidable and if defendants Nos. 2—4 had 
priortothe purchase by defendant No.5 
done anytbing to show that they have 
elected to affirm the transaction, defendant 
No. 5 as the purchaser subsequent to the 
ratification cannot re open the question on 
the ground that he is a purchaser. Mr. 
Govindaraghava Ayyar’s argument is that 
they have done so or should be deemed to 
have done so by reason of the proceedings 
in the first suit. There is nothing inthe 
record from whichI can come to any con- 
clusion and I think the proper course will 
be tocall for a finding as to whether in the 
previous suit by reason of the pleadings, 
the evidence or any other circumstances in 
connexion with thatsuit defendants Noe, 2—4 
can be said to have elected to ratify this 
mortgage and to be bound thereby: I may 
saythat so far as the father’s share at 
least is concerned there canbe no question 
that the purchaser ia bound by the first 
mortgage and as heis bound by the mort- 
gage there is no question of ratification by 
the father. Findings in one month and 
objections in two weeks. 





The Subordinate Judge submitted a 
finding to the effect "that there is no rati- 
fication, express or implied sọ .far ag 
defendants-Nos. 3 and 4 are concernéd+and 
that as regards defendant No. 2 ratification 
may beimferred from his not having con- 
tested the present suit.” 


After the return of the finding of the 
lower Appellate Court, the Court delivered 
the following 

JUDGMENT.—1 find it difficult tb see 
how ratification can beirfferred by defend- 
ant No. 2 not having contested the present 
suit. He has no interest and, therefore, did 
not contest this suit. The finding I called 
for isas regards the previou8 suit and the : 
findingis that nothing in the record of the 
previoug suit shows ratification. I accept 
the finding that defentlants Nos. 3 and 4 
did not ratify and hold that defendant No. 
2 did not ratify: . 2 

The’ property was sold by Court ig exe- 
cution and the purchaser has a right to spe 
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to set, aside transactions connected with the 
property which the judgment-debtor had. 
The transfer is not merely of the right to 
sue, buf the transfer .s of the property with 
all the rights which the judgment-debtor 
had: Dickinson v. Burrell (2) are in point. 
I modify the decree of the lower Court by 
confining the decree only to two-fifths 
of the property. The parties will pay and 
receive proportionate costs throughout. 
V. N V. : Decree modified, 


(3) (1866) 1 Eq. 337; 35 L. J, Oh. 371; 12 Jur. (x. 8.) 
199; 14 W. R. 412, 


BOMBAY HIGH COURT. 
O.vit REVISION APPLICATION No. 278 
oF 1997, 

February 22, 1928, 
Presgnt:—Mr. Justice Patkar and 
Mr.Justice Baker. 
SHANKAR NANA PATIL AND OTHHRS 
—DENRRNDANTS— Å PPLIOANTB 


s versus 
JAGANNATH MATHURALAL BHAT— 
PLAINTI FE— OPPONENT, 
Evidence Act (I of 1872), s. 116— Landlord and 
tenant—Estoppel of tenant against denying landlord's 
tille—Tenant not put into possession by landlord, 


whether estopped. 
Under s. 116 ofthe Evidence Act if the relation- 


ship of landlord and tenant is established, the tenant 
would be estopped from disputing the landlord's 
title even though he was not put into possession by 
the landlord. 

The question, therefore, to be decided in each case 
under 8 116 of the said Act is whether a tenancy 
has arisen and not whether the tenant has been let 
into possession by the landlord. 

Venkata Chetty v. Atyanna Gounden (2), Vasudev 
Daji v. Babaji Ranu (4) and Trimbax Ramchandra v. 
Sheikh Ghulam Zslani (5), followed. ~ 

Oivil revision application. against a 
decision of the ubordinate 
at Panvel, in Small Cause Suit No. 21 
of 1927, 

Mr, Y. V. Bhandarkar, for the Appli- 
cants. - 

Mr. G..H. Patwardhan, for the Opponent. 

" JUDGMENT. . 

Patkar, J.—The plaintiff in this case 
sued to recover rent of Rs, 182-4-0 onan 
oral agreement by which the defendants 
attorned to the plaintiff, The kabuliyate 
passed by the defendants, Exs. 16 and 17, 
are proved by the evidence of the plaiptiff 
and the previóus oral! tenancy was also 

roved. The learned Subordinate Judge 
bold that the defendants were estopped 
from disputing the plaintiff's initial right 
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of the tenancy as the defendants admittedly 
came on the land through their deceased 
father. 

The first point taken in this application 
is that the learned Subordinate Judge had 
no jurisdiction to entertain the suit as the 
Notification in the Bombay Government 
Gazette for 1911, Part I, page 1694, did not 
give power to the Subordinate Judge by 
name to entertain suits for recovery of 
rent under cl. (8).0f the Second Schedule of 
the Provincial Small Cause Courts Aot, In 
Akshay Kumar Shahav. Hira Ram Dosad 
(1) it was held that reading cl. (1) ofa, 15 of 
the Provincial Small Cause Courts Act with 
cl. (8), Second Schedule of the Act of 
the expression “the Judge of the Court of 
Small Causes" in cl, (8) of the Second 
Schedule must be taken to apply either to a 
Court of Small Oauses constituted under 
the Act or to a Oourt invested with the 
jurisdiction of a Court of Small Causes, and 
the ‘Judge’ in cl (8) means a Court invest- 
ed with the jurisdiction of a Court of Small 
Oáuses. It is not necessary to invest the 
powers by reference to the name of the 
particular Judge. We think, therefore, that 
the Notification is not ultra vires, and the 
Subordinate Judge had jurisdiction to 
decide the case, 

The next point taken on behalf of the 
applicants is that the lower Court erred in 
holding that the defendants were estopped 
under s.116 of the Indian Evidence Act 
from disputing the plaintiff's right to let 
out the land and reliance is placed on the 
decision of the Full Bench of the Madras 
High Oourt in Venkata Chetty v. Aiyanna 
Gounden (2)and the decision of the Privy 
Council in Bilas Kunwar v. Desraj Ranjit 
Singh (3). It was held by their Lordships of 
the Privy Council that (page 567*) :— 

“Section 116 of the Indian Evidence Act 
is prefectly clear on the point, and rests on 
the principle well-established by many 
English cases, that a tenant who has been 
let into possession cannot deny his land- 
lord's title, however defective it may be, 
so long as he has not openly restored possas- 
sion by surrender te hislandlord." . 


But where the tenant is let into possess- 


(1) 35 0: 677; 7 O. L. 4. 407. 

(3) 36 Ind. Oas. 817;, 40 M. 561 
M. L. T. 457; (1917) M. W. N. 55; 5 L. W. 

3 30 Ind..Oas. 299; 37 A. 557; 17 Bom. L. R, 1006; 
19 d. W. N. 1207; 29 M. L. J. 335; 2 L. W. 830; 18 M, 
L. T. 248; 136. L. J. 991; 2340, L. J. 516; (1915) M, W. 
N. 757; 424. A. 202 (P. C.), 


to lat out the land during the continuance, "*PageotiTA—[Wd]| > 


» SLM. L. J.712; 20 ` 
W. 304, 


- 
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sion by the landlord the estoppel clearly 
arises on the principle that a person cannot 
both approbate and re-probate, but it doesnot 
necessarily follow thatif the tenant isnot let 
into possession by the landlord heisnotequal- 
ly estopped. According to the ruling of the 
majority of the Judges inthe Full Bench 
case in Venkata Chetty v. Aiyanna Gounden 
(2) a tenant who has executed alease but has 
not been let into possession by the lessor is 
estopped from denying his lessor’s title in 
the absence of proof that he executed the 
lease in ignorance of the defect in his 
lessor's title or that his execution of the 
lease was procured by fraud, misrepresenta- 
tion or coercion. The decision of the 
Madras High Oourt is consistent with the 
view taken by this Court in Vesudev Daji v. 
Babaji Ranu (4) and Trimbak Ramchanara 
v. Sheikh Ghulam Zilani (5). In certain 
conceivable cases it may be possible for the 
tenant to show that there was no rela- 
tionship of landlord and tenant established, 
ani-that the contract between the parties 
was void or voidable on the ground that 
the contract was entered into or precured 
by fraud, misrepresentation and coercion or 
by mistake. Bat this preliminary issue 
will have to be decided before the question 
of estoppel arises for consideration. If once 
the relation of landlord and tenant is 
established between the parties, according 
to the view in Trimbak: Ramchandra v. 
Sheikh Ghulam Zilani (5) the tenant would 
be estopped from disputing the landlord's 
title. There are no words ins. 116 of the 
Indian Evidence Act to show that the 


tenant must be put into possession by the 


landlord in order toestop the tenant from 
disputing the landlord's titk. The words 


“at the beginning of the tenancy" have. 


been construed in some cases to mean the 
time when the tenant was first let into 
possession. That view is not accepted by 
the: majority of the Judges of the Fall 
Bench in Venkata Chetty v. Aiye&nna 
Gounden (2) and is not quite consistent 


with the view taken by this Court in. 


Vasudev Daji v. Babaji Ranu (4) and 


Trimbak Ramchandra w. Sheikh Ghulam. 


Zilani (5). It may be &hat in some cases 
the tenant may be in possession before the 
new tenancy begins and .he may attorn to 
another landlord by executing a lease which 
(4) 8 B. H. O. R. A. O. J. 175. f . 

54 5 Ind, Oas, 965; 348.329 at p, 33% 13 Bom. L. 


constitutes a new tenancy. The quastion, 
therefore, to be decided in each case under 
s. 116 would be whether a new tenancy had 
arisen aud not whether the tenant had been 
let into possession by the landlord. In 
support of the contention that there was no 
relation of landlord and tenant between the 
parties the tenant may assert that the 
contract of tenancy is void or voidable on 
account of misrepresentation or fraud. E 

Inthe written statement in this case the 
defendants did not allege that there was 
any misrepresentation, fraud or coercion 
at the time when the contract of tenancy 
was entered into. His allegation amounts 
to this, tbat, after the relation of landlord 
and tenant was created, subsequent events 
have happened by which he ceased to be 
liable to pay rent and would no longer be 
bound by the agreement which he entered 
into with the present plaintiff, "We think, 
therefore, that there is no sufficient baeis in 
the allegations made on. behalf the defend- 
ants in this case in the written s4atement to 
justify &n inquiry into the question as to 
whether the agreement of tenancy was 
procured by fraud,  misrepresentation or 
coercion. The defendants are in possession 
of the land and they are bound to pay the 
rent tothe person entitled to receive the 
rent. Ifhis case is that the plaintiff is not 
entitled to receive the rent, but that some 
person other than the plaintiff is entitled to 
receive it, he might be pretected by s. 50 of 
the Transfer of Property Act if he paid rent 
to the plaintiff. If,on the other hand, he 
contends that the land does not belong to 
the present plaintiff but that the title rests in 
him, itis open to him to surrender tha, 
lease and to establish his title in a different 
suit. ; 
There is, however, one slight mistake. 
in the decree which is drawn up by the. 
lower Court. It is notin a&ceordanee with 
the judgment. The decree ought to have 
been that the amount of the rent *should 
be recovered from the*estate of the deceased 
father of the present defendants and not 
from the defendants personally. To that; 
extent the decree as drawn up will be, 
varied. Subject to this verbal alteration. 
in the decree, we confirm the decision df. 
the lower Oourt. The Rule must be dis- 
charged with costs. * e s 

ap hers J.—I agree and have nothing to. 
& ` e 


BN Ae |? Rulé discharged, 
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law and fact but will advise on such questions as 
advancement, management, change of investment and 
the like L Guran Das v ADMINISTRATOR-GBNERAL, 
PUNJAB, Lanorr, A. I R 1998 Lah 514 16 


Agra Tenancy Act (Il of 1901), 8. 13— Ejectment 
of agricultural tenant—EEzecution of lease by landa 
lord to stranger—Subsequent 1e-admission of pre- 
t tenant—Lessee’s right to eject re-admitied ten- 
ant. 

Section 13-of the Agra Tenancy Act, 190], would 
apply where the land-holder has at the time power 
to re-admit the tenant to the tenancy but would not 
apply wheie he has parted with such power. 

A zemindar executed a lease on the llth October, 
1922, to the plaintiffs, He did not give possession 
and subsequently on l7th November, 1923, made & 
lease in favour of the defendants who were 
agricultural tenants in possession of the land who 
had been ejected through a Revenue Court. In a 
suit by the plaintifis for possession it was contend- 
ed that the defendants could not be ejected inas- 
much as the tenancy must be deemed to have con- 
tinued under s !: of the Agra Tenancy Act: 

Held, that the def-ndants were liable to be ejected 
as the landlord had deprived himself of the power 
to re-admit them, by his previous lease to the plaint- 
iffs A Brpza v. BRona, L. R. 9 A. 241 Rev.; 12 R D. 
318. A I. R. 1828 All. 681 131 


88,13, 47—Ejectment under s, 58 (a) or (b) 
—Re-admission at enhanced rate within one year— 
Registration of new agreement, whether necessary for 
enhancement, 

If a tenant is ejected undor s. 58 (a) or (b) of the 
Agra Tenancy Act and ie within one year re-admitted 
to thetenaney atan enhanced rate of rent, his ten- 
ancy cannot, except for purposes of acquiring 
occupancy rights under s. 11 of the Act be deemed 
to be continuous. The agreement to continue at an 
enhanced rate isa fresh agreement, and does noi 
require a registered instrument to legalize the 
enhanced rate A RAM KISHORE SINGH v. RAGHUBIR, A. 
I. R. 1928 All 78 742 


8. 22, scope of— Power of tenant to alter 
line of inheritance by Wall. 

Section 22 of the Agra Tenancy Ac? does not deal 
merely with cases of inheritance upon an intestacy. 
The words ‘shall devolve’ in the said section are 
Meant to apply in all cases so as to deprive tenants 
of the classes with which the section deels of any 
power to alter by Will or other testamentary dis- 

sition the line of inheritance prescribed therem. A 


AGESHWAR MURAO v. BHIKHI MURAO 718 
———— 88. 47, 58 (a), (b). See Aara TENANAY ACT, 

1901, 8° 13 . 742 
—— —— 8. 97, scope of. 


The operation ofs 97 of the Agra Tenancy Act, 
1901, is restricted to'leases or agreemenis not ex- 
ceading ten years and foes nof extend to leases in 
which the rent ja permanently fixed AHar SARUP 
v. Tomra Sinan, A. I. R, 1928 All, 534; 12 R. D. 540 

156 

Agra Tenancy Act (lll of 1926)—Suit under old 
Act before Assistant Collector—New Act passad 
before decree— Right of,appeal. See APPEAL 6 


8. 79, applicability of, to suit. by heir of 

deceased tenant. . 

Section 79 of the Agra Tenancy Act eapplies only 
. 


e 
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when a tenant has been ‘ejected’ otherwise than in* 
accordance with the provisions of the Act and does 
not apply toa suit by an heir ofa deceased tenant, 
who was never in actual possession of his share and 
cannot accordingly be said to bave been ejected or 
dispossessed A MUHAMMAD ZAFARYAB KHAN VY ABDUL 
Razzag Kuan, 26 A.L J 820; L.R 9A 238 Rev: 12 
R. D. 421; A I R.1928 All 542; 50 A 857 238 


Agreement of sale— Debts part of consideratron— 
Breach—Suit for recovery of debts, whether lies 
Where a debtor agreed to pay off bis debt by 

selling certain properties to the creditor, within 

a certain time but subsequently there wasa breach 

of the agreement to sell: 

Held, that the debt forming part ofthe considera- 
tion of the sale was not wiped out soas to put an 
end tothe remedy of the creditor to recover it by 
a suit and that even though there might have been a 
temporary supersession of the remedy, it ceased 
immediately on the breach of the agreement to sell 
onthe part of the vendor debtor. N KRISHNAJI v. 
Tuxa Raw, A. I. R. 1928 Nag, 269 g 402 


Alluvlon and diluvion—Land gained by village by 
aluvion—Zemindars' right to share wn proportion 
to their shares in 11llage I . 

Every zemindar ina village has aright to share 
in alluvial land according to his interest in the 
village O Suiv Rau Lar, v Ganga SHANKAR, 12 R D. 
51; A I R 1829 Oudh 15 370 


Amendment of plaint—Converting suit into one 
for damages — Inexpediency of allowing such amend- 
ment lightly 
The Court has the power, in a proper case, to 

allow an &mendment of the plaint at any stage of 

the proceedings, as, for instance, at the trial of the 

action P C ARDESHIR H, Mama v FLogA SARBOON, A 

I R. 1928 P. O. 20-; 32 C. W.N. 953; 30 Bom L. R. 

1242; 98 L W 257; I. L. T 40 Bom 125;55M L J. 

523; 52 B 597; (1928) M. W. N 893; 48 O.L. J 451 55 

I A. 300 413 


Apostacy —Conversion to Muhammndanism— Succes- 
sion to convert—Hindu relations, rights of. See 
Hindu Law 

Appeal. 


See CIIL PROCEDURE Cops, 1908, s. 2 (2) 707 
Bee O1vin PROCEDUZB ( ODE, 1908, 8.47 147,892 
See LIMITATION Act, 1968, s. 5 816 





- Acttaking away right to appeal, effect of, 
on pending actions—Visted rights— Aga "Lenoncy 
Act (IIl of 1026)—Suit under old Act before 
Assistant Collector— New Act passed before decies 
—kaight of appeal. . d 
In the absence of an exoress provision to that 

effect, a new Act will not deprive a party to a pend- 

ing action of his right to appeal. 

A suit for arrears of rent, the valuation of which was 
less than Hs. 200 was filed in the ourt of an As- 
sistant Collector when the Agra Tenancy Act of 1001 
was in force. Before ıt could be decided the new 
Act of 1926, under which there is no appeal from 
the decision of an Assistant Collector when the 
subject-matter is less thar? Rs. 200, @ame into fc1ce 

Held, that the new Act did not deprive ihe 
parties of the right to appeal which they had under 
the old Act. A bau Sixen v SHANKAR DAYAL, A 1- R 
1928 All. 491, £6 A L.J. 998; 1I: R D 549; 50 A S65 

6 

Death of party—Legal representative ime 

e 


e . 
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e 
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pleaded after notice—Subsequent plea that there 
ara other heirs and appeal has abated, competency 
of.* See Orvir, PRoogpurs Cone, 1908, a. 2- 238 


Order granting or refusing extension of 





time, 

No appeal lies from an order of a Oourt 
exercising its discretion to extend or refuse to 
extend the time for filingan appeal. A RAM OnARAN 
LALU Quaroor A. L R. 1929 All 31 816 


Order returning memorandum of appeal 
for want of gurisdiction—Revision. 

An order by the Appellate Court returning a 
memorandum of appeal for want of jurisdiction is not 
open to appeal L Suiv Diar, v. Sary Ram DaASs-DRvI 
Diar, A I. R 1928 Lah 635 72 
——-— Party's right to change his case 4n appeal. 

A party is not entitled toset up a new case ab 
variance with his pleadirtgs in the trial Court for 
the first time in appeal. L ANDLEY BROTHERS v. Mrs. 
MoOnzapr, A I R 1928 Lah. 605 99 


Remand order carried out—Appeal from 
remant order, competency of—Civil Procedure Code 
(Act V of 1908), O. XLIII, r. (1) (u). 

The hearing of an appenl against &n order of 
remand is not barred by the mere fact that the order 
has been tarried out by the trial Court. L Hazura 
BrsaH v BANTA SINGH 796 





Appropriation— Principles. 

A debt may be both due and payable even though 
not demandable or enforceable at law. M HoNTHI 
DaxopRAM OHETTY v. BANSI LaL AssEgR, A I. R, 1928 
Mad. 566; 51 M. 711; 55 M. L.J. 471; 28L. W. m 

z 
Arbitratlon—Arbitrator's failure to give opportunity 
to produce evidence—Misconduct. 

Failure on the part of an arbitrator to give an 
opportunity to ies to produce evidence is a 
misconduct vitiating the award. L MUZAFFAR DIN v. 
GuuLAM ABBAS 82 
Caste question, whether can be referred. 
See Orvin, Proogpugs Cope, 1808, 8 9 425 
—, essential requisites of See CIvIL PROCEDURE 
Copa, 19 8,8. 9 425 


Arbitration Aot (IX of 1899), 8. 5—Revocation of 
submissvon—Court's discretion—Groundé for inter- 
ference. i 
The discretionary powers vested in the Court of 

Tevoking a submission to named arbitrators ought 

to be exercised in a most sparing and cautious manner 

and only when the Court is satisfied that & substantial 
miscarriage of justice will take place in the event of 
its refusal 

Grourids which can, trithout any prejudice to the 
applicant, be urged after an award is made and 
sought to be enforced need not be inquired into on 
an application under s. 5 of the Arbitration Act. 
$ KnwaLRAMeToraLDA8 v DIWAKCHAND BIBAL eve 
————- 8. 19—Jurisdiction of Presidency Small 

Cause Court, Bombay, to stay suits—‘Court’, mean- 
ing of —Crml Procedure Cods (Act V ef 1908), Sch. 11, 

para. 18, applicability 57. 

The phrase "the Court" mentiened ins.19 of the 
Arbitration Act is not necessarily ie Court as defined 
ih s. 4 (a) of the Act, but means the Uourt before which 
the suit gr other legal proceeding whiolf it is sought to 
refor to arbitratjon is instituted, 








GENERAL INDEX. 


915 


Arbitration Act—concld. 


Paragraph 18 of the Second Schedule to the Civil 
Procedure Code which has been specially extended 
to the Bombay Small Cause Court applies to pro- 
ceedings before the Bombay Small Cause Court in 
preference to the provisions of a. 18 of the Arbitration 
Act. 

A Judge of the Smell Cause Court has, therefore, 
power to stay a suit under that paragraph previded 
the conditions conferring upon him the power to 
stay are satisfied. B Tarra Rowir e HATAISBAI 
BuLAKHIDAS, 80 Bom, L. R. 661, A. I. R. 1828 Bom. 
275; 82 B.420 641 


Army Aot (VIII of 1911), ss. 69, 70—Concurrent 
jurisdiction of Criminal Court and Court-martial 
—Discretion of Military Authority to decide forum 
of triel—Desertion—Power of Criminal Court te 
require Military Authority to make reference. 


Where a Oriminal Court and a Court-martiel have 
each jurisdiction in respect of an offence, it rests 
entirely with the discretion of the prescribed Military 
Authority to decide whether the offence should be 
tried by a Court-martial or not. 

The offence of desertion cannot be tried by a 
Oriminal Court at all and a Criminal Court has, 
therefore, no power under s. 70 (1) of the Army Aet 
to require the pena a. Military Authority to reler 
the question of jurisdiction in respect of such am 
effence to the Governor-General in Council. A EursRoR 
v. LAOHHMI Dar, 29 Or. L J. 803; 26 A. L. J. 942; A L 
R. 1928 All. 672; 10 A. I Cr. R. 453 307 


Assam Labour and Emigratlon Aot (VI of 
1901), ss. 164, 213—0O fence under ss. 164, 218, 
nature of—Emigratien and recruiting, difference 
between—Charge for assisting emigration— Convie- 
tion for abetment of recruiting—Legality ef convic- 
tion—Criminal Procedure Code (Act V of 1898), s. 
242. 

An offence unders. 164 read with s. 213 ef the 
Assam Labour and Emigration Act of 1001 is an 
efience relating toa summons case and s 242 of the 
Oriminal Procedure Code applies to the trial of such 
a case. 3 

Failure to comply with s 248, Criminal Procedure 
Code, is a ground for setting aside a trial. 


The procege of emigration is entirely different 
from the process of reorniting. Recruiting must 
terminate before emigration begins. 


An accused who is charged with having assisted 
in the emigration of coolies cannot be convicted of 
having abetted the illegal recruitment of the coolies. 
C AsurrA RaNJAN Boss v. Extppror, 48 O. l. J. 92; A. 
I R. 1628 Oal 339; 32 O. W. N. 1062; 29 Or. L. J. 795; 
10 A.I Or. R. 572 123 


Bengal Cess Act (IX of 1880). s. 20—Rent 
payaole in kvnd—Suit for rent at higher rate than 
that fixed 1n return, maintainability of ; 
Section 20 of fhe Ben Cess Act has no 

application to a case where the real rent is a 

fixed quantity of pfddy and the amount entered in 

the cess return is not the rent itself but only what 
was considered to be the fair value of the paddy 
deliverable as rent. G Taser MONDAL v. PROKASH 

CEANDRĄ MUKHERJEB, eA, I. R. 1929 Oal. 31 | 142 


*Bengal Government Notification No. 964 T,— 
R of 1898. See BanGaL Tanaxcy Aor, 1885, e 276 
Bengal Land Revenue Sales Act (XI of 1859), 
$, 9, scope of, Dee Qonrgacr Act, 1873, 6.89 249 
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Bengal, N.-W. P. and Assam Civil Courts Act 

(XI of 1887), s. 22—Transfer of case to Sub- 
. ordinate Judge - District Judge, power of. 

A District Judge is authorized under s. 22 of the 
Bengal, N-W.P and Assam Civil Courts Act to 
transfer an appeal from an order of a Munsif under 
8 476, Oriminal Procedure Code, to the Oourt of a 
Subordinate Judge. A KARIM ULLAH v, RAMESAWAR 
PRASAD ~ 595, 


Bengal Tenancy Act (VIII of 1885) -Bengal 
Government Nottfication No, 964 T.—R, of 1898 
—Introduction of Bengal Tenancy Act to Western 
Duars—Darchukanidars—Acquisition of right of 
occupancy. 

Though a darchukani tenancy in the Western 
Duars created by a chukanidar who had no right to 
create the same would not be recognised by law and 
would not be binding on the jotedar, there may be 
conceivable cases where the sub-lease in favour of 
a darchukanidar was a good and valid one, by reason 
of there having been no restriction in the powers of 
the chukanidar or jotedar as regards the creation of 
the darchukani tenancy, and to the case of such 
a darchukanidar the rights and privileges of an 
occupancy tenant may have accrued under the Bengal 
Tenancy Act if he was really a rawat, notwithstand- 
ing that he held under a chukanidar. Proviso itv) to 
the Notification of the Bengal Government No. 964 
T.—R. of 1898, does not prohibit the acquisition of 
eceupancy rights in the case of all darchukanidars as 
a class, O Sansua URAO v MATADIN ÁGARWALLA, 55 0, 
428; A. I R 1928 Cal. 322 276 


8.46—Suit for enhancement of rent and 
ejeciment— Procedure to be followed— Passing two 
ecrees, whether proper—Tenants expressing wil- 
lingness to pay rent before ejectment—Decree for 
ejectment. 

Decrees were passed in certain suits unders 48 
of the Bengal Tenancy Act to the effect that if the 
tenants agreed to pay the rent determined under 
s 46 (6), they shall be entitled to remain in posses- 
sion of the holding at that rent for aterm of five 
years, and thatif the tenants did not agree to pay 
the rent within the time fixed by the Court they 
would be ejected The tenants did not appear to 
signify their election to pay the rent within the 
time fixed and the landlords.applied for decrees for 
ejectment. The tenants appeared and expressed their 
willingness to pay but the landlords insisted on 
having decrees for ejectment : 

Held, that the plaintiffs having proceeded on 
the footing that there were two decrees in each 
suit and the tenants having agreed to pay the rent 
fixed by the Court, before ejectment, the tenants 
should not be ejected in the circumstances of the case. 

In suite for enhancement of rent and ejectment 
under s 416 of the Bengal Tenancy Act the pro- 
cedure which should be followed is as follows: 
Under ol. :8), the Oourt should determine the fair 
and/equit&ble rent and fix a time within which 
the tenants gre toapperrand signify their election 
to nay the rent so determined This muy be a 
fortnight ora month from the date of the deter- 
mination of the fair and equitable rent. Whether it 
is necessary or advisab*e to serve notice on the 
tenants of the rent fixed and, the date by which 
their election has to be signified isa matter of dis 
eretion in the circumstances of each case 
may record an order in the order-sheet defrmining 
what the fair and equitable rent is. It ig not necese- 
gory that a preliminary decreo be passed determining 

e 
. . 
* ? . 
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The Bengal Tenancy Act does not 
either prohibit or enjoin the passing ofa prelimi- 
nary and a final decree If the tenants do not 
appear within the time fixed by the Court end 
recorded in the order determining fair and equitable 
rent or appear and signify their unwillingness to 
accept the fair and equitable rent determined by the 
Oourt, then the Court should passa decree in eject- 
ment OC Port CANNING AND LAND JMPROVEMENT Co v. 
JoGENDRa ManpaL, 55 O. 639; A. I. R. 192^ Von 
8, 59 —Co-sharer tenants—Suit for abatement 
of reni— All co tenants, whether necessary parties. 
Co-sharer tenants who have a joint right for 
abatement of rent can assert that right only in a 
suit to which all the co-tenants are parties. C RISHEB 
Oasa Law v. GOLAM ALI, 55 O. 676; A. I. R. 1928 Cal. 
548 111 


s8. 52, 105—Enhancement of rent—State- 
ment of excess area in measurement under Estates 

Partition Act, whether entitles landlord to claim 

additional rent -Duty of landlord to show increase 

in area * 

The statement of area contained in the record of 
measurement under the Estates Partition Act cannot 
by itself, be made a basis for a landlgrd's claim for 
inerease of rent under s. 52 ofthe Benga? Tenancy 
Act. 

Where there is nothing to show when the ten- 
ancy was created, how the rent was assessed, whe- 
ther the rent was consolidated rent or was assessed 
at a certain rate per bigha and whether there was 
any measurement ofthe holding at the inception of 
the tenancy, it is necessary for the landlord to base 
his claim for increase of rent upon some measure- 
ment on the basis of which the rent was assessed or 
adjusted. C Gocoon CHUNDRE Law v. JAMAL Biswas, 
55 O. 680; A. I. R. 1928 Cal. 553 107 


— $8, 52, 105, 109-A (3)—Claim for en- 
hancement of rent for excess area —Special Judge 
fixing fair rent— Second appeal. 

A lundlord sued for settlement of rent for lands 
which the tenants had encroached upon beyond the 
original area let out to them. The Assistant Settle- 
ment Officer fixed the renton the basis of a certain 
area, which according to his view was the excess 
land On appeal, the Special Judge, holding that the 
measurement of the area given in the kabuliyat was 
not at all accurate and that it was not fair that 
the tenants should be compelled to pay at the 
kabuliyat rate forthe area found, reduced the en- 
hancement fixing & just and proper rent: 

Held, that the case did not fall within the _ pur- 
view ofs. 52 of the Bengal Tenancy Act but Wasa 
ease of an increase of rent dtcording to the terms 
of the kabuliyat, and that there was no question 
which could be raised in second appeal. OC NaraR 
OHANDRA PALU NUR ALI, 55 O. 619, A. I. R 1928 Cal, 


what the rent is 








498 . 79 
S, 105, Sec BENGAL Texancy Aor, 1845, 

8. 92 107 
———— 93. 105,109-A (3). See BENGAL TENANCY 
Act, 1865, 8. 58 " PEN 79 


Berar Land Revenue Code, 1896,58. 78—‘Tenant 
of antiquity’, meaning of—Ezecution of annual 
knbn]iyat, effect-of~ Payment of enkanced rent; 
effect of e. 

The presumption which s. 78 (2, Berar Land 
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Revenue Code, authorizes a Court to draw has no 
reference to the ‘individual; it relates tothe period 
as regards the intended duration for which any 
particular land is held in tenant right It is this 
peculiar incid nt of antiquity, namely, of the dura- 
tion of the tenancy being co-extensive with the 
duration of the tenure of the landlord, which is of 
the essence ofevery tenancy of antiquity, and which 
distinguishes it from the other class, namely, of 
annual tenancies. It attaches to the land, and must 
run with and remain attached to it, in whosoever's 
hands it may be, for the time being. 

The term ‘antiquity’ in s. 78 of the Berar Land 
Revenue Code is only a relative term and has 
reference to the history of the tract where the 
land is situate aud to the possibility of getting 
evidence and is nota remote or absolute antiquity, 
and, however recently the tenancies might have 
come into existenee, the tenants might be held 
entitled to protection, if it could be extended to 
them cgnsistently with the history of the tact 
where the land is situate and with the possibilities 
which may exist forthe parties to get evidence in 
support of their respective versions. 

A tenapt of antiquity does not lose his status as 
such by giving an annual kabuliyat and agreeing to 
vacate the land 

Permanency of tenure does not always carry with 
it permanency or fixity of rent. N Drona v. RAJ 
JANARDHAN SHRINIWAS, A. I. R. 1928 Nag. 153; 11 N. 
L.J. 21 488 


Bili of Exchange. See NEGOTIABLE INSTRUMENTS ACT, 
1881, 8.13 686 


Bombay District Municipal Act (lll of 1901), 
ss. 3 (14), 40, 70, B1-A--Right of Municipality 
to lease or auction right to levy fees Jor temporary 
occupation of Municipal land. 


A Municipality has no right under the Bombay 
District Municipal Act to lease or auction the right 
to levy fees due for temporary occupation of Munici- 
pal land 

The ‘toll’ referred to in s. 81-A ofthe said Act does 
not include the fee authorised under s. 70 of the 
Aot. . 

Where a Corporation ig created by Statute, its 
powers are limited and ciroumseribed by the Statute 
creating it, and extend no further than 1s expressly 
stated therein, or is necessarily and properly 
required for carrying into effect the purposes of its 
incorporation. What the Statute does not expressly 
or impliedly authorise is to be taken to be prohibited. 
B SHOLAPUR MUNICIPALIW v. SHIVRAM BHAGWANT SARODR, 
30 Bom. L. R. 715; A. I, R. 1928 Dom. 282; 52 B. 28 

6 


Bombay Hereditary Offices Act (I! of 1374), 
8. 15—PPoposul to commute watan—-iccept- 
ance by watandar—Witkdrawal of acceptance — 
Subsequent revocation of withdrawal—Contract 
Act (LX of 1872), applicability of—Power of Ool- 
lector to commute watan under s I5—Ouit for 
declaration—Bombay Revenue Jurisdiction Act (X 
of 1876), 8. L£—Limitation Act (LX of 1908), Sch, I 

. Art. 14, e 


The rgpresentativo watandafTs of a evillage* made 
statements before a mamlatdar on November 21 
and December 5, 1916, consenting to a cêmmuta- 
tion of their watan on certain terms which had baen 

e 
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communicated to them, On December 15, they sen 
an application tothe Oollector in which they asked 
for certain additional advantages and said toat if the 
same be not given they were not willing to give up 
their right, Subsequently they appeared before the 
Collector and stated that they were willing to pay 
a reasonable price for the land and that th ir sons 
should be appointed as talathts The Collector, 
thereupon, passéd an order on March 19, 1917, 
under s 15 of the Bombay Hereditary Offices Act 
for commutation of their right of service, The 
watandare sued on February 22, 1923, for a declara- 
tion that their rights were not affected by the 
Collector's order. The trial Court held that the accept- 
ance by the watandars of the terms offered by the 
Collector having reached the mamlatdar, they had no 
right to revoke and that the order of commutation 
was, therefore, valid. On appeal: 

Held, (1) thatthe provisions of ss.4 and 5 of the 
Contract Act could not be applied to agreements of 
this kind ; 

(2) that the agreement being one authorised by 
Statute, the provisions of the Act enacting it as to 
the con litions under which it can be made must be 
treated as conditions precedent to the exercise of 
the powers conferred by the 8 atute , 

(3) that under s. 15 of the Bombay Hereditary 
Offices Act, in order that an order under the 
section may be valid, there must be an existing 
consent of the holder of the watan when the order 
is made, and a valid revocation of consent before 
the order would not be ineffectual in law ; 

(4) that the revocation of consent mada on Decem- 
ber 15, 1916, having been withdiawn on February 
16, 1917, the Collector had jurisdiction to pass an 
order unders !5and that the order of the € ollector 
dated the 17th March, 1917 was not, therefore, ultra 
vires 
(5. that the suit was barred under 8. 4 of the 
Bombay Revenue Jurisdiction Act and Art. 14 of Sch. 
Iofthe Limitation Act B i.1Nao RAOJI KULKARNI v. 
BEORETARY of STATE FOR INDIA, 30 Bom. L. R. 970 A. 
L R. 1928 Bom 201 ° 278 


ss. 15,45 (0), 73—Representative watan- 
dar attainyng age of sixty—Status, whether lost— 

Consent of representative watandar to commutation 

of service, binding nature of— Order for commutat- 

ion by consent—Statement of reasons, necessity and 
sufficiency of—Validity of order. 

The mere fact that a representative watandar has 
been disqualified from serving on account of his 
having attained the age of sixty under cl. (c) of 8, 45 
of the Bombay Hereditary Offices Act, 1874, hae no 
effect upon his status as a representative watandar, 

A settlement made under 8. la of the said Act 
with the consent of the representative watandara 
will be biad'ng upqn the whole body of persous who 
are beneficially interested in fhe watan.* l'he section 
does not require tlfe consént of the whole body of 
watandars or of the living descendants of he 
representative watandars to be obtained in such cases. 

In cases where there is no actual dispute, and 
where ap order is made by the Collector with the 
econsent that is required by s. ló of the Bombay 
Hereditarg Offices Act, here is not the same neces- 
sity fer a lengthy or clear statement of reaséns as 
there 1s in the case of a dispute which is decided 
by the Collector's decision. 

Where & representative watandag gave to thg 
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Collector his consent in writing to the commutation 
of service and the Collector passed an order: “Com- 
mutation accepted, Talati on Rs, 14 to be appointed 
for——-:" 


Held, (1) that the consent of the watandar was . 


binding on his sons; 


(2) that the order contained a sufficient statement 
of reasons to satisfy the provisions of s 73, Bombay 
Hereditary Offices Act, in the circumstances of the 
case and was not ultra vires, B Secretary OP STATE 
yor INDIA v. YELLO RAMCHANDRA KULKARKI, 30 Bom L. 
R. 581; A. I. R. 1928 Bom. 215; 52 B. 369 268 


Bombay Pleaders Act (XVII of 1920), Sch. Il, r» 
1 (a)—Suit for declaration and injunction— 
Valuation for purposes of Pleader's fees—Plaintiff's 
valuation, whether conclusive. 


Pleader's fees in a suit for a declaration that a 
Municipality is not entitled to spend certain amounts 
and for an injunction restraining the Municipality 
from spending such amounts, are to be calculated on 
the amount of money involved in the suit, irrespective 
of the valuation which the plaintiff may have fixed 
for purposes of Court-fees. 


The valuation of a suit for the purpose of assessing 
Pleader’s fees should not depend purely upon the 
caprice of a plaintiff,so as to prevent his opponent 
recovering proper Pleader's fees, if the suit fails. B 
KASANJI KUYERJI v Burat MUNIGIPALITY, 30 Bom. L. 
R 673; A. I. R. 1988 Bom. 247 886 


Bombay Regulation (Il of 1827), s. 21 (1). See 
CIL PROCEDURE Copa, 1908, s. 9 425 


Bombay Rent(War Restrictions) Act(I!of1918), 
8. 9 (1)—Statutory tenant—Irregularity in pay- 
ment of rent—Ground for ejectment—Subsequent 
payment to landlord or payment in Court, whether 
condones irregularity. 


In order to beentitled to continue to remain in 
occupation of premises as a statutory tenant and 
be entitled to the protection of a. 9 (1) of the Bombay 
Rent (War Restrictions) Act, an essential statutory 
obligation is imposed on thetenanttoepay the rent 
due by him regularly: and if he commits & breach of 
that obligation, he loses his right to continue in 
possession as a statutory tenant; and subsequent 
tender by him of overdue rent, or its payment 
in Court is of no availand the Oourt cannot con- 
done the failure. 8 ALLIBHOY ADAMJI SHEIKH JIVANJI v. 
GORDHAN Das Jeena Buoy, A. I R. 1929 Sind 13 530 


Bombay Revenue Jurisdiction Act (X of 1876), 
8.4. See BOMBAY HEREDITARY Orrices Act, n 
8. 15 278 


Bundelkhand Encumberede Estates Act f! of 
1903), 8. 10 (2)—'Giw', pears of—Disqualified 
proprietor—Power to create wakt, 

The word ‘give’ in s, 10 (2) ‘of the Bundelkhand 
Encumbered [states Act, I of 1903, is wide enough 
to cover a case of giving away property by way of 
wakf, and a proprietor who is under the disability» 


imposed by the Actis incompetent to make a wakf 
of properties which are situated Within the 
area to which the Act isapplicable. A Mucsnare 


Bgaas v. SIKANDRA JARAN Beraam, A. I, R, 1928 All. 516 
583 
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Burden of proof. 
See O, P. Moniciparitims Act, 1922, s, 199 113 
See OrvIL PRocEDuRE Cope, 1908, s, 64 . 797 
See Listrfatton ACT, 1908, Scn. I, ART. 149 533 
See PARDANASHIN 746 
See PexaL Oopn, 1860, s, 300 721 
See PRE-EMPTION PRIOR ` 631 
See RAILWAYS Aor, 1890, s 72 535,759 
See TRANSFER oF PROPERTY Act, 1882, s, 58 407 


Burma Forest Rules, rr. 21, 71, See OgnuNAL 
PROCEDURE Cops, 1898, s. 235 850 


Burmese Buddhist Law—Warriage—Capacity of 
minor to marry. 

There is nothing in Burmese Buddhist Law which 
prevents a youth from contracting a valid 
Marriage at any time after he is physically com- 
petent for marriage. R Matno Turin Marcsa v. Ma 
Baw, 6 R. 340; A. I R. 192% Rang. 209 474 
—— Minor—Mother's power to alienate minor 

child's property. 

Under the Burmese Duddhist Law the mother of 
a minor child has no power, as a rule, to dispose 
of the property of the child, though circumstances 
may exist in particular cases which make it so 
clear that she was acting in the interests of the 
minor, that a transfer by her might Be gpheld R 
A R V. Oummvag Figear v. MavNa HLA Grr, 6 R. 339; 
A. I R.1928 Rang. 199 469 


Squatter on Government land —A cquisition of 
lease during second marriage— Land, whether payin 
or lettetpwa. 

Where a Burman who was a squatter on Govern- 
ment land obtained a lease of the same from the 
Government after his second marriage : 

Held, that the land was the lettetpwa property of 
the second marriage and not his payin property. R 
Ma Pur. Maune Neo, 6 R. 234; A. 1. R. 1928 Rang. 

à 17 


Calcutta Municipal Act (IIl of 1899), s. 198— 
'Carry on ness, meaning of—Mere supply of 
goods without keeping any place of business, whether 
amounts to ‘carrying on business'—Trade license, 
necessity o. 

A firm who have their place of business within 
the limits ef one Municipality but supply goods to 
another Municipality without having any place of 
business in the latter Municipality cannot be held to 
‘carry on business’ within the latter Municipality 
and need not, therefore, take out a trade license 
from the latter Municipality. O S N. BANERJEE 
LiosNsE [NSPROTOR OF THR HowRaH MUNICIPALITY v, 
BENGAL ParNTAND VARNISH, 48 0. L J. 54; ASI R. 
1923 Oal. 531; 20 Or. L.J. 756; 10 A. I. Cr. E 
Calcutta Rent Act (Il of 1920), s. 15—Applica- 

tion by ez-tenant for fixing of standard rent— 

Jurisdiction of Rent Controller—'Landlord' and 

‘tenant’, meanings of. M 

The words ‘landlord’ and ‘tenant’ ins. 15 of the 
Oalcutta Rent Act, 1920, include ex-landlord and ex- 
tenant It is, therefore, competent fur a tenant 
whose fenancy has been determined whether, by 
notice, forfeiture, effluxion of time or otherwise, to 
apply under s 15 of the Act to the Uontroller of Rents 
to fix the standatd rent of any premises rented by 
such tenant. P C'KamNANI INDUSTRIAL “BANK LTD. v, 
Satya NIRANJAN SHAW, A. L R. 1U28 P. O 227; 62 O. W. 
N 093955 M. L. J. 464; 28 L W. 862; 55 I A, 344 
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Calcutta Suppression of Immoral Traffic Aot 
(XIH of 1923), . 8. 6—Landlord letting premises 
at large profits to prostitutes—Interviewing visitors 
ang E nadak rent daily at gate of brothel—O fence 
" ivirtg on the earnings of prostitution’ meaning 
of. 


The accused who had suh-let his premises to certain 
prostitutes used to go to the premises at night and 
sit at the gate and collect his rent daily from the 
visitors, There was evidence to show that his men 
were engaged in interviewing the people who visited 
the prostitutes andthe rent he .collected daily was 
also such as to give him e large profit: 

Held, per Graham and Duval, JJ. (Cammiade, J., 
dissenting) that the facts showed that the accused 
wag in partat allevents, living on the earnings of 
prostitution and that he wasliable to the penalty 

rovided in B 6 of the Oaloutta Suppression of 
mmoral Traffic Act. 

Per Cammiade, J.—Tha% the facta did not bring 
the case within the purview of s. 6 ofthe Ualcutta 

- Suppression of Immoral Traffic Act, though the 
accused's calling was clearly loathsome CO KAMBHOO 
Bera v &upzror, 320.W N 1*5; A LIR. 1928 Cal, 
381,29 Or.L J 9175; 11 A I Cr R 68 725 


Caste Disabilities Removal Act (XXI of 1850), 
applicability of. “ See HINDU Law 2 
*. 


C. P. Land Revenue Act (Il of 1917), ss. 173, 
175—8H8ir Land held and owned in severalty —Dis- 
tinction. 

The Bench ruling in Bari Bahu v. Ganesh Singh, 
106 Ind. Cas 429 relates to sir land held in severalty 
and the applicability of the ruling cannot be confined 
only to cases in which sir land is held exclusively in 
proprietary right. N Kasur Rao v. Santosas Rao 527 


C. P. Municipalities Act (ll of 1922), s. 199— 
Offence under s. 199, ingredients of—Burden of 
proof of prosecution. 

Ina case under 8.199 ofthe O.P. Municipalities 
Act asapplied to Berar, what the prosecution has 
to establish is that a lawful direction was given to 
the accused by a notice lawfully issued under the 
powers conferred by Part lI] of the Act and that 
the accused disobeyed the said direction. N WAsuDEO 
WAMAN v. AKOLA MUNIOIPALITY, 29 Cr. L.J. 785, A. I. 
R. 1928 Nag 337; 10 A.1 Cr R 586 113 


C. P. Tenancy Act (| of 1920), ss. 12, 13— 
Surrender —Remedy by application under 83. 18, 
whether lies—' Transfer in contravention of s. 12, 
whether vord or voidable. 


A surrender of occupancy fields made to the land- 
lord, under the C. P Tenancy Act, I of 1920. may be 
set aside asa transfep by an application under s. 13 
ofthe Act 

A transfer of an occupancy holding in contraven- 
tion ofss 12and 13 of the O P Tenancy Act will 
stand good until it has hen set aside in the manner 
contemplated] by the said provisions. N TIKA RAM 
v. BUKRA LODHI, A. T R 19:8 Nag 338 358 
——-_—- 8. 49 (2)—Procedure in s. 49 (2), not 

adopted by Registering Officer— Registration, whether 

invalid Registrations Act (XVI of 1908), s. 87, 

scope of T 

Section 45 19) of the O P. Tenancy Act of 1898, e 

.which is the same as s 49 (^)*X f the Act of 1920 
merely regulates the procedure” to be adepted by 
the Registering Officer for satisfying himself that 
proper sanction has been given to the transfer of 
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the right to occupy sir land before registering a 
document purporting to transfer that right, and 
failure to follow the procedure laid down by that 
gestion will not invalidate the registration of a docu- 
ment. N Ouar Bar v. Rasxuarar, A I. R. 1928 Nag. 
233 148 
.————— Sch. !, Art I—Limitation Act (IX of 1008), 

Sch. I, Art (20—suu for joint possesion of 

occupancy holding—Limitation. 

The word ‘possession’ in Art. 1 of Sch. I of the 
O.P. Tenancy Act does not comprise within its 
scope a claim for joint possession by & co-owner 
or co-tenant, and a suit for joint possession of an 
occupancy holding is, consequently, governed not by 
the said Article but by Art. 120 of Sch I of the 
Limitation Act. N RADHELAL v. RAMJIWAN, 10 N. L. J. 
174; A. LR. 1928 Nag. 96 


Charge—General deficiency charge, legality of. 

It is settled law that in cases of criminal mis- 
appropriation of money a general deftoiency charge 
is regular, L Rax KISHAN v. Eupgror, 28 Cr. L J. 
835; A. I. R. 1998 Lah. 880 387 


Charitable and Rellglous Trusts Act (XIV of 
1920), s. 3-—'Havwmg an interest in the trust,” 
meaning of—Hindu entitled to stay in Dharmsala, 
right of, to apply for particulars under s 3 
Whether a person ‘has an interest’ in a trust 

within the meaning of 8 3 of the Oharitable and 

Religious Trusts Act, XIV of 1920, must in each case 

depend on the nature of the trust. 

A Hindu who is entitled to stay ine Dharmsal& 
and is the Secretary to the Dharm Asthan Budhar 
Committee of the place where the Dharmsala is 
situated is à person having an interest in the Dharm- 
sala trust Al AKHPAT RAI v. DURGA Prasan, A. L R. 
192- All 758; 50 A. 880 129 


Chota Nagpur Tenancy Aot (Vl of 1908), s8. 5, 
84—'Doami thika' tenancies, nature and origin of— 
Suit for correction of entry and resumption of such 
tenancy— Onus of proof. i 
In a suitfor a declaration that an entry in the 

Record of Rights that a tenancy is .‘non-resumable 

doami thika’ 18 incorrect and for resumption of the 

tenancy, the onus is on the plrintiff to prove that 
the entry it» incorrect and such onus can be dis- 
charged by proving either that the tenancy was not 
in its inception a cultivating tenancy or that even 
if it was, it was not permanent. The plaintiff 
could, not rebut the presumption of the correctness 
of the entry by merely proving that the tenancy is & 
tenure 

The name thika doami is given in the Record of 

Rights to a cultivating tenancy which bas arisen 

after the desertion of a villageor part ofa village 

by a khuntkatti founder's family. , 
When a family settles down on a deserted village 

site and carries on reclamation on land already 

cleared or paraily cleardd of jungle, a tenancy 
arises which wille not bb within the definition of 
khuntkattt but which will be permanent and non- 

resumable Such tenancies partake very much of a 

raiyati tenancy. The tehant is in no sense a 

thikadar in the sensg of farmer of rent. D 
While by theirnature and by custom doami thika 


tenancieg are permanenj, neither permanency of rent 
nor twanftferability is an in erent characteristie of the 
e tenancies, 


‘thika’ and ‘thikadar’ 


In Ohota Nagpur the terms 
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when applied to a tenancy do not necessarily or 
indeed, at least in tenancies originating before this 
century, even usually, connote that the tenancy is 
not permanent. Pat Keisona Prasap SINGH v. 
BUDHAN Maxurr, 9 P. L. T, 379; A. I. R. 1928 Pat. 451; 


7 Pat, 762 675 
Civil Courts, jurisdiction of, See U. D, Lanp? 
REVENUE Act, 1901, s. 233 (1) 748 


Givit Procedure Code (Act V of 1908), s. 2— 
‘Legal vepresontative', meaning of—Appeal—Death 
of party—Legal representative mpleaded after 
notice—Subsequent plea that there are other heirs 
and appeal has abated, competency of. 


Where an order is passed by a Court impleading 
& certain person as the legal representative of a 
deceased appellant after notice to the respondents, it 
is not subsequently open to the respondents to 
urge thatthe appeal has abated on the ground that 
some of the other heirs ofthe deceased had not beon 
brought on record. 

Under s. 2 of the Code of Civil Procedure egal 
representative’ does not necessarily mean all the 
heirs under the personal law. A MUHAMMAD ZarARYAR 
KHAN v ABDUL Razzag Kuan, 26 A, L.J K20; L. R. 9 
A. 233 Rev.; 12 R D. 421; A. I. R. 1928 All, 532; 50 A. 
857 238 


-—— —— 88. 2 (2), 47, O. XXI, r. 40—Order refus 
ing to grant time for paying decretal amount— 
Decree—Appeal. 

An order dismissing an application by a judgment- 
debtor for time to pay the decretal amount is a 
decree within the meaning of s, 2 (2), Civil Procedure 
Code, and is, therefore, appealable L Jarpry SINGH 
v Yusar ALI, A. I. R. 1929 Lah. 141 707 


- 8. 2, cl. 12—Mesne profits, assessment of— 
Income from improvements effected by trespasser 
whether can be included—Trespassers in possession 
of different items—Liability for mesne profits, 
whether joint or several. 


In a suit for possession and mesne profits even 
though the defendant is a mere trespasser without 
any shred of right, still, if a portion of the income 
received or receivable by him is ascrjbable to im- 
provements effected by him, then “such portion 
should not be included in the amount awarded as mesne 
profits. ln such a case all that the plaintiff is Teally 
entitled to in law is only the actual amount of income 
received by the defendant less such portion thereof 
as is properly or reasonably ascribable to the im- 
provements made by him. 

Where different defendants 
different items of property they cannot all of them 
be made liable*for the mesne profits in respeot of 
all items but each of them should be made liable 
only for the mesne profits in respect of the partioular 
item in his possession WNHI KURUMBAN v. 
UPPUKOTTU Pinauri, Laxsgut, A.J. R. 1928. Mad. 387; 
f. L. T. 40 Mad. 235 378 


e 
8.9—Bombay Regulation (II of 1827), s. 
$1(1)—Valid reference and award, essential ve ui- 
sites of —Caste question, whether can be referred to 
arbitration —Agreement to pay amount of award on” 
such reference if enforceable— Reference by pan- 
chayht to arbitration—All members, whether Should 
join in submission. P . 
An arbitrator is a tribunal of the pasties’ own 
e * e. 
e . 
e 





are in possession of 





INDIAN CASES. 


[1998 
Clvil Procedure Code—1 908—contd. 


choice and before the Oourt gives effect to hia award,” 
the Court must be satisfied that, the. disputes 
referred to arbitration were such as could be made 
the subject of a suit, that the parties concerned 
were competent to refer the said disputes and 
that they had agreed to do go. 

Onste questions cannot form the subject-matter of 
8 reference to arbitration and any award passed on 
such areference would be unenforceable ina Court 
of Law: and any egreement not to challenge the 
award cannot confer jurisdiction on a Court for the 
Purpose of enforcing it. 

An award by which a penalis is imposa on & 
party on account of his having married a second 
wife in the lifetime of the first wife without the 
consent of the panchayat of which he was a member 
in contravention of one of its resolutions which 
required such consent, *as an alternative to the 
punishment for disobedience of that resolution pre- 
scribed by the resolution iteelf, namely, ceasing to 
be a member of the panchayat, is invalid, and even 
if there be a subsequent agreement to y the amount 
of such penalty it cannot be enforced Jj a Court of 

aw. 

When a panchayatis a party to a reference to 
arbitration all the members thereof slfoulg, in order 
that the reference may be valid and binding, be, 

rties to the submission. S NARAINDAB ABSANMAL V 

ALABDAS VISHENDAS, A. |. R. 1929 Bind. 1 425 


88. 10, 115—0rder resuming trial of suit 
stayed under s.10 whether open to revision —'Case 
decided’, meaning of. 

An order by which proceedings are resumed ing 
suit which had been stayed under s l0, Oivil Pro- 
cedure Oode, is a ‘case decided’ within the meaning 
of s. 115, Civil Procedure Code, and 18, therefore, 
open to revision under the said section. 

An order the effect of which is to refuse to 
exercise a jurisdiction vested in the Oourt under 
s. 10, Oivil Procedure Oode, is open to revision 
under s. 115, Civil Procedure Code. 

The word ‘case’ in s. 115, Oivil Procedure Code, 1a 
not synonymous with suit O SAHDRO SINGH v, 
Omanu KUER, 5 O W N 604; A.I. R.1923 Oudh 355 


161 
——— — $.*11 Expl. VI. 


See HINDU Law 51 


————- 8. 16— Partition. suit in British India— 
Jurisdiction of Court over properties outside Bri- 
tish India. 

A Oourtin British India has no jurisdiction ina 
suit for partition to make a partition of immoveable 
properties situated outside British India No decieo 
can be passed in such a suit even as regards move- 
ables situated outside British India when the defend- 
ant does not reside within British India N 8. 
PRrEMCHANDV, S. Hiratat, 24 N. L. R. 95; A. IL R. 1998 


Nag 295 à 135 
—————— 8.47. See Orv, Procepure Odpz, 1908, s. 
2 (2) 707 


8. 47—Objection to execution of decree— 
Rejection of objection without any enquivy, legality 


of. 
A Vourt has no power to reject without any inqui 

an objeot:on to exegution of a decree, whioh falls 

within fhe purviewe of,s 47, Civil Prosedure Code, 


merely bacauge it was unnecessarily delayed. Q 

Mugsnaag BzcaM v. MOHAMMAD MUSTAJABULLAH KHAN 

A. I. R. 1929 Oudh 21 837 
. . 
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8, 47—"Quesiions relating to execution dis- 
charge or satisfgction of decree" —Third *party pur- 


chaser in execution of money decree against member 8 


of joint family—Application for delivery—Objec- 
tion by purchaser from some members of joint 
family, whether comes unders 47. 


Where in execution ofa money-decree against the 
members of a joint family, certain properties 
egies to the family were brought to sale and 
purchased bya stranger and the purchaser applied 
within three years after the sale for delivery and was 
opposed by a purchaser from one of the members 
of the joint family : 

Held, that the question did not relate to the execu- 
tion. discharge or satisfaction of the decree and did 
not arise between parties to the suit M PERIYAYYA 
AMBALAM V. ARCLAPPAN, A. & R.1928 Mad 806 551 


— —— 8. 47, 0. XXI, r. 66—Proclamation of sale— 
Order refusing to alter valuation of property— 
Appeal. 

An arder refusing to alter the valuation ofthe pro- 
erty to be sold entered ins proclamation of sale 
is not appealable B KRISHNARAO AMBADAS V. KRISHNA- 
rao RAGHUNATA, 30 Bom. L. R 079; A. L R. 1828 Bom 
215; 52 Be441 892 


—— 8. 47, O XXI, r. 100—Morigage suit— 
Lessees of mortgagor impleaded as defendants— 
Proceedings ee XXI,r 100—Questron of title 
between parties, whether one in executron—Appeal. 
Where in a mortgage suit, the lessees of the 

mortgagor are impleaded as defendants, a question 

of title arising in proceedings in execution under 

O XXI, r 100, Civil Procedure Code, between them 

and the plaintiff falla under 8 47 of the Code and 

mut be inquired into thereunder. M GoviNDARAJULU 

NAIDU v. Ours NATHAMBI PADYAOHI, A. L H.19 8 Mad. 

1270 147 


— ——— 88. 47, 143 —Bapurdar, liability of, whether 
can be enforced in execution proceedings. 

The liability of a sapurdar,t.e,a person to whom 
property attached in execution of a decree is en- 
trusted for custody on the undertaking that he 
would be responsible to produce the attached pro- 
perty when called uponto do so by the,Oourt, and 
that on his failure to do so he would be liable to 
make good the amount of the decree, can be en- 
forced in execution proceedings. L Dopa SHAH v. 
BisgEN Das, A I R 1928 Lah. 181 592 


-—————-$8. 65 (4)—Sind Provincial Insolvency 
Rules, r. 85 (1)—Judgment-debtor released on ex- 
pressing intention to apply for insolvency—Bare 
presentation of insolvency petition—Farlure to make 
deposit required by insoloency rules—Return for 
complhance—Failure to re-present petition —Surety, 
discharge of. 


There is rf sufficient compliance with s. 55 (4) 
. of the Oivil Procedure Oode when an insolvency 

atition is pressnted by a judgment-debtor in Court 

But 16 is not in the prescribed form or accompanied 
‘by the necessary deposit, and, having beer®returned 
for due compliance tlfereof, is not re presented after 
saeh compliance within the prescribed period or 
&uch extension thereof as may wave been granted 
by the Coure. Such an ap»éication does net inso 
facto discharge the surety from his liability under 
the bond executed by him. 8 Esran MAXOXB v 
Pre Magousp, A. IR, 1923 Sind,l92 258 
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8, 60 (b) Belna and kareh for making gur, 
exemption of, Ton attachment. 

The belna and the karah used by an agricul- 
turist for making gur from sugar-cane grown in 
his field are exempt from attachment as implements 

e of husbandry under s. 00 (b), Civil Procedure Code, 
L Guzar Sinan v, BABU RAM, A. 1. R. 1928 Lah. 943 
56 


—— ——- 8.60 (g)—Jagir, whether political pension 
—Liahtlity to attachment— Onus probandi. 
'Thereis no initial presumption that a jagir ig 

a political pension and the burden of proving that 

itis a political pension and ag such exempt from 

attachment is on the person who alleges it 
The question whether a jagir 18 a political pension 
or not has to be decided on each case on the nature of 

the particular jagir concerned. L Batprv FINGH v. 

Jagan Natu 838 


——— 8, 64, O. XXI, r. 54—Alienation after pro- 
hibitory order but before proclamation of such 
order—Valrdity of transfer—Burden of proof— 
Attachment, when takes effect—Affizture of copy in 
Collector's office, whether can be presumed. 

An alienation of property after the passing of a 
prohibitory order under O XXI, r. 54 (1), Civil 
Procedure Code, but before the proclamation of such 
order in the manner prescribed by sub r. (2; of the 
same rule is not void as against persons claiming 
under the attachment 

Whore a transfer is attacked on the ground that it 
was effected pending an attachment, the burden is 
upon the person attacking the tiansfer to prove that 
the property transferred had, in fact, been attached 
before the transfer 

No property can be said to be attached unless an 
order for attachment has been passed and in execu- 
tion of that order the other things prescribed by the 
Civil Froeedure Code have been done. 

A Court cannot presume in the absence of evi- 
dence to that effect thata copy of a prohibitory 
order issued under O. XXI,r. 54 (1), Civil Procedure 
Code, must have been affixed in the office of the 
Collector of the District in which the land intended 
to be attached is situated. Pat Hina Lat v. JAGAT 
Par Sanar, 9°R. L. T 523; AI R 1928 Pat.600 797 
——— 8.65. See Conrraor AOT, 1872, s. 69 243 


8. 79—Land acquisition—Acquisition by 

Local Government for District Board—Reference 

—Awmard by District Judge—Appeal by Chairman 

of District Board, competency of. 

A District Board for which property is acquired 
by a Local Government under the Land Acquisi- 
tion Act is not competent to prefer an appeal 
from an award of the District Judfe in connection 
with the acquisition the proper person to appeal 
in such a case being the Secretary of State for India. 
L Oottecron & CHAIRMAN, District Bgarp v Hirra 
Nax» 29 P L R. 248; 10 Lah. L. J. 330; 9 Lah 687; 
A. 1. R. 1929 Lah. 10 177 


——— 8. 92—‘Pfiblic trust of a charitable or re- 
ligious nature', meaning of—Waqf for benefit of 
settlor's family with illusory gifts to charity, whe- 

e ther ‘public trust'—Sale by mutawalli—Absence of 
neces for part of, consideration—Validity of 
sal@g—Stle without sanction of Court~Pofver of 

e Court to grant sanction with retrospectwe effect. 

In construing 8.993 of the Civil Procedure Code 
the words) “public trust of a charitable or religious 
. 
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nature”, should be given their ordinary meaning, 
and cannot be, made to vary according to the 
classification of trusts which may be adopted in 
different systems of law. The section does not affect 
substantive rights except in so far as it prescribes 
the manner in which they can be enforced 

A wagf constituting a trust for the benefit of the e 
wagif's family contained a provision that the muta- 
wall; should spend at least 6 pies per rupee of the 
residue of the income after certain specified ex- 
penses ‘on good deeds, and charity’. ‘The balance of 
the income was to be divided between the heirs of 
the waqif It wasalso provided that if none of the 
male or female descendants of the wag:f survived 
the income from the wagf property should be spent 
on the religious education of Mussalmans. The 
grandson of the settlor instituted a suit against his 
father, the settlor's son, without obtaining the sanc- 
tion of the Advocate-General under s. 92, Oivil 
Procedure Oode, for removing him from mutawalli- 
ship and for recovery of possession of certain pro- 
perties alienated by him. 

Hell, (1) that the wagf was a private trust; 

(2) that the provision for spending 1/32nd part 
of the income for charitable purposes did not make 
ihe wagf a trust for a public purpose of a 
charitable nature within the meaning of s 92, Civil 
Procedure Code ; : 

(3) that the suit did not fall within the provisions 
ofs 92, Civil Procedure Code, and was not barred. 

A sale by a mutawallk may be supported on the 
ground of necessity although necessity cannot be 
proved for the whole amount ofthe purchase-money. 

A Oourt can grant sanction for a sale by a mutawalli 
retrospectively after the sale has been effected if 
necessity is proved. A MUHAMMAD SHAFIQ AHMAD v. 
MuuaaMAD MUJTABA, 26 A. L.J. 1016; A. 1. R, 1928 All. 
660 93 
——— 8. 99. See Orm PROOEDURE Cong, 1908, 
O. XXIII, R 3 


619 
8. 100, See LANDLORD AND TENANT 76 
——— 8. 100—Second appeal—Construction of 


documents, whether question of law. 

The question of the right construction of a docu- 
ment and of the legal inference te be drawn there- 
from are questions of law, which may,very well be 
considered in second appeal. N KRISHNA JI v TUKA 
Ram, A. I. R. 1028 Nag. 289 402 


———- 8. 10 )—Second appeal—Interference with 
conclusions on facts found. E 
A Oourt of Second Appeal is entitled to examine 
the conclusions arrived at by the first Court of 
Appeal on the facts found. L Jonnston v. JAN BIDI, A. 
I R.1928 Lah 722 645 


: 8.100—Second appeal—- Market value, ques- 
tion of in pre-emption case—F'inding of fact. 

The question of market value in a pre-emption 
sult is one ,of fact amd cannét be challenged in 
Second appeal, L MEHDI e. Napren, A. I. R 1929 Lah. 
137° : 814 
8. 100—Second appeal-,-Wilful neglect— 

Question of law. 

. The term ‘wilful neglect’ hase special significance 
in law as established by judicial decisions and is se 
matter of legal inference from facts proved gnd, there- 
fore, & question of law for urposes of second appeal. 
L SEORETARY or State FOR INDIA v. GHANAYA Lat Spt 
KRISHEN, A. I. R 1928 Lah. 837 523 
. . 
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8.100—6Status of tenant—Question of law. 

The question whether a tenant is a tenant of 
antiquity fvithin 8. 78 (2) ofthe Berar Land Revenue 
Oode is not itself a question ofíact but a question 
of law N Dsona v. RAJE JANARDHAN SHRINIWAS, A I. 
R 1928 Nag 153; 11 N. L. J. YI 488 

Ss. 102—Suit to declare award void and 
to recover money pard thereunder, whether suit of 

Small Cause nature—Secona appeal, 

A suit for a declaration that an award was void 
and for recovery of the sum paid thereunder is nota 
suit of a Small Oause nature R Mavxa Cult BUS, 
Maung San Gvaw, 6, R. 238; A. I. R. 1928 Rang. m 

2 
————— 8, 104, sub-S. (2). See Orvin PROCEDURA 
Copz, 1908, O XIII, R 1. cL. (2) 789 


— 88 107,152—Mistake in name of party in 
decree of trial Court—Appellate Court's power to 
amend decree and memorandum of appeal by insert- 
ing name of right person. 

In view of the provisions of ss. 107 and 152 of 
the Oode of Oivil Procedure, an Appellate Court 
which is seized of the case has power to correct 
any clerical error in the name ofa party which has 
been made by the decree-writer of jhe Oourt of 
first instance. . 

One of the defendants in a case named Bashir 
Uddin was wrongly described as Rashid Uddin in 
the decree of the Court of firstinstance An appeal 
was preferred in which the name ofthis defendant 
was copied from the decree and wrongly given as 
Rashid Uddin, The mistake was subsequently dis- 
covered by the appellant and he applied for putting 
ihe name of Bashir Uddin in the array of respond- 
ents in place of Rashid Uddin: 

Held, that the Appellate Court had power to 
correct the mistakein the deoree and to direct the 
name of Bashir Uddin to be substituted in tho 
memorandum of appeal. A ALLIANOB BANK oF BIMLA, 
Lip. v Faiz-1-Am’ HIGH GSonooL AssoOIATION, Al] R. 
1928 All. 458 245 


8.110—Appeal to Privy Council—Easement 
right, value of. 

Where on an application for leave to appeal to the 
Privy Council, the subject-matter of the appeal isa 
right of way, the mere fact that the value of the 
whole item of property over which the right is 
claimed is Rs.10,000is not sufficient to bring the 
case within the 2nd clause of s. 110, Civil Procedure 








Code M CHALIKI KRISHNAMURTRI v, GOLI Papparya, 

A.J R 1928 Mad. 785 795 
8, 115, 

See O1vit PRocgpuRE Cops, 1908, s. 10 * 161 

See PUNJAB Courts AOT, 18 8,6 44 145 


8.115—Discretion, improper exercise of, 
effect of. 

Where a Court has jurisdiction to 
question and it determines the said question, it 
cahnot be said that it has acted illegally or with, 
material irregularity, merely because the decision 
arrived gt by it is erroneous 

An improper exercise ofea discretion "by a Oourt 
does not amount to illegality or material irregularity 
so asto justify interference “nder s. 115 of the Civil 
Procedure Code MANIK Raov. Heu Ras 141 
——*— 8.116—Madfas Village Courts Act (II of 

1920), 3. 78—Error of law by Village Couft—Inter- 

Ferente by District Munsif—High Court—Revision. 


determine a 
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Unger 8.73 of the Madras Village Courts Act as 
amended the District Munsif is not bound to inter- 
fero with a decree of the Village Munsif's Court 
even ifthere isan error of law unless the decree is 
unjust. 

A District Munsif is not, therefore, entitled to 
interfere with a decree of the Village Munsif's Court 
merely on the ground that the evidence disclosed 
a question of limitation. M PUNNAMRAJU RAGHUNADHA 
Rasu v. Burra MARIYAMAMAL, A.T. R. 1928 Mad ©) 

0 
8.115—Order refusing to set aside award— 

Illegal assumption of jurisdiction or ‘material 

irregularity in exercise of jurisdiction—Revision, 

Where an order refusing to set aside an award is 
the result of misconceptions on ihe part of the 
Oourt, there is an illegal assumption of jurisdiction 
by the Oourt or at any rate there is material 
irregularity in the exercise of jurisdiction and an 
interference in revision with such an orderis com- 

tent. J- HARBHAJAN SINGH-JAIRAM Sinan v, KALU- 

L BASHESHAR NATH 145 


8.115, O. Vl, r. 17—Amendment of plaint 
to bring cqse within pecuniary jurisdiction of 
Court—Surisdiction to allow amendment—Revision 

—Interference. 

After the trial of a case was over and after 
arguments were heardthe defendants for the firat 
time raised the question of jurisdiction on the 
ground that the suit was one fora declaration and 
the value of the declaration was considerably over 
the pecuniary jurisdiction of the Oourt. The de- 
fendants were allowed permission to amend the 
written statement accordingly The plaintiff filed 
a petition asking for an amendment of the plaint 
by the deletion of the prayer for declaration and 
x Oourt granted the prayer of the plaintiff 
algo: 

Held, in revision, (1) that when the relief claimed 
was beyond its pecuniary jurisdiction, the Oourt 
had no power to deal with it in any manner but 
had only to return the plaint for presentation to 
the proper Court and then to receive back the plaint 
without the relief by reason of the insertion of which 
ite pecuniary jurisdiction was exceeded; e 

(2) that inasmuch as the plaintiff did not raise 
the question of jurisdiction till after a very late 
stage, the plaintiff should not be allowed to be 
prejudiced and the High Court would decline to 
interfere with the order though it was tainted by 
an irregularity M MANIEYAM v. SRERRAMULU, A.I R. 








1928 Mad 559 737 
— 8.145. See QiviL.PRoogDURE Cops, 1908, s. 
47 592 


————-- 8. 151, applicability of. 

Per Kinkhede, A. J. C.—Section 151 of the Civil 
Procedure (ode cannot beapplied where its &pplica- 
tion-will override an express provision oflaw., It 
is intended for cases for which theletter of the law 
provides no remedy. N SHANKAR v. JAWAHAR Lar, 24 
N. L. R. 14/; A. L. R. 1928 Nag. 262, lle N. L. J. 
142 . 895 


- 8.151, O, IX, r. 12—Order for personal 
. appearance- Non-cempliance—Power of Court io 
strike off défence. . » . 
A Oourt has power under s. 151 and O. IX, r. 12, 
Civil Procedure Oode, to strike out the defencetfa 
defendant who fails without, eny sufficient case 
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to comply with an order of the Court directing 
him to appearin person, O SEO Paras SINGH 1, 
GHIRRAO SINGH, BO, W.N. 201; A. I.R. 1928 Oudh 


262 473 
—— 8.152, See OmiIL Procenten Cops, 1908 
s. 107 245 


——. 0, 1, r. 10——Order refusing to join party 

—Revision. ` 

An order refusing to join a person asa party toa 
suit made under Q. I, r. 10 of the Oivil Procedure 
Oode cannot be revised under s.115 of the Code, 
N MANIK Rao v Hem Ras 141 
—————- OQ. Vl,r. 17. See Omm RaocgpuRB Cops, 

1908, 8 1:5 737 
O. VI, r. 17 -Amendment of pleadings— 

Principles governing grant of amendment 

An application to amend the plamt should not 
ordinarily be rejected and the loss, if any, caused 
to the other side by the delay should be compensated 
by a proper order as to costs made in his favour O 
BHAWANI Prasad SINGH v. MABABAL SINGH 5 O. W. N. 
459; A. I. R. 1926 Oudh 305, 12 R. D. 130 360 


O. VI, r. 17, scope of—Pleadings, amendment 
of—Court's power to compel amendment—Party Te- 
fusing to amend— Rejection of plaint, legality of— 
Procedure. 

There is no provision of lew in the Civil Pro- 
cedure Code authorising a Court tocompel a plaint- 
iff to amend his plaint and to reject hie plaint in 
case he refuses to amend it, Order VI, r 17, Civil Pro- 
cedure Code, merely authorises 8 Court to permit 
the parties to amend their pleadings If the plaintiff 
does not ask for leave to amend the plaint the Court 
must proceed with the suit as framed and if it finds 
thatit cannot proceed without amendment it can 
dismiss the sult. L UJAGAR Mar v. RAM DITTA Man 

787 

O. VIII, r. 6—Set-off of unascertained sum. 

A defendant cannot be permitted to set-off asum 
dueto him by way of damages which is not as- 
certained, but can be determined only after a 
protracted enquiry. A Pir Baxnen v. RAMESHWER NATH, 
A. I R.1929 All 52 790 


—— 0. M, r. 9—Dismissal for default—Party 
going to fetch Pleader—Blindness—Sufficrent cause 
for restoration. 

Where in anapplication for restoration of a case 
dismissed for default of appearance it was found 
that the applicants were present outside the Court on 
the date in question and that when the case was 
called on for hearing one ofthe applicants went to 
fetch his Pleader and the other, being blind could 
not go into the Oourt-room: 

Held, that there was sufficient causé for restoration’ 
L KizPrv, OHUNI Lat, 10 Lah L.J, 70; A. I.R. 1928 








Lah. 454 : 848 
-——À— 0. IX, r. 9, O. XIN, r. 1 (w),O. XLVI, r, 
7—Dismiseal fortefault under misapprehenston of 


fact—Application for review, maintainability of— 

Order granting yeview, appealability of. 

An application for review of art order dismissing 
a~suit for defaulteof appearance is mamtainable 


e where the suit is dismissed under a Ínisapprehen- 


sion of the actual facie on a date which ig not a 
day áxed for tha hearing of the case or bor the 
attendance of the parties. 
An order granting an application for review ig 
appealabl only on the grounds. mentioned in 
.. 


924 


Clvil Procedure Code—1908—oontd. 


O. XLVII, r. 7, Civil Procedure Code. R Murnu 
PILLAY v LAKBĦAINARAYAN, 6 R, 254; A, I. R, 1928 


Rang 177 80 
——— 0O. IX, r. 12. See Orvrt, PROOEDURE Oops, 
1908, 8. 151 473 


O, XIII, r. 2 —Discretion of Court to receive" 
documents not produced at first hearing 

The Court may in its discretion admit documents 
which are not produced at the first hearing, if it is 
Batisfied that they are genuine, Order 1Lh.r.2, 
Oivil Procedure Uode, was enacted only to prevent 
fraud by the late production of suspicious documents. 
R Mausa Ton SEIN v. Ko Tc,o R. 337, A. I. R. 1928 
Rang 196 472 

O. XIII, r. 10—Court's. power to send for 
records — Records, whether evidence in case. 

Order KIH, r. 10, Oivil Procedure Oode, merely 
authorises a Oourt to send for the records of another 
case for inspection. It does not make that whole 
record, evidence in the case L ABDUL Gzauiv FAGIR 
MUHAMMAD, A. I. R. 1920 Lah 78 361 


—— ——— O. XVII, r. 2—Vakil applying for adjourn- 
ment accompanied by mukhtar—4djournment re- 
fused—Vaku withdrawing from case—Dismissal of 
suit—Restoration, legality of—Expalnation to Ô. 
XVII, r 2, whether retrospective. 

On theday fixed for the hearing of a onse the 
defendant did not appear but a Vakil appeared for 
the purpose of asking for adjournment accompanied 
bya mukhtar-i-khas. The application for adjourn- 
ment was refused and the Vakil withdrew from the 
case There was nothing to show thatthe mukhtar- 
i-khas had any power to conduct the case apart from 
engaging a Vakil for asking for adjournment : 

Held, that there was a case of default of appear- 
ance and the Court could proceed under O S VIL 
r. 2, Civil Procedure Code 

The new Explanation to O XVII, r. 2, Civil Pro 
cedure Code, alters the law and cannot prima facie 
be retrospective A HABIB BAKHBH v.JOHRI Mat, A. I. 
R.1928 All 760 150 


O. XVII, rr. 2, 3—Non-appearance of party 
on adjourned date—Summag-y dismissal, legality 





of. . 

Default of appearance in a case o? general ad- 
journment before hearing 1s withinr 9 of O. XVII 
Oivil Procedure Oode, and r. 3 is directe 
to a case where a party 18 definitely given time in 
order that he may takea certain Step whiolf it is 
necessary for him to take if he is to prosecute his 
case, and fails to take that step C KRISTA KISHORE 
Boss v PaNcHA RAM Marry, 47 Ò. L. J, 467; A. I R. 
1928 Cal 341 430 


e 
— —— O XXI, r. 2 (2)—Application to record 
adjustment of decree — Decree-holder absent— Court, 
whether bound to record adjustment without proof. 
The Court ¢a not bound under O, XXI, r 3 (2), 
Civil Procedure Uode, to'certify*a payment or d 
justment without requiring progt of it, merely be- 
cause the decrse-holder goes not „appear to show 
cause whythe payment or adjustment should not be 
recorded as certitied R Mauna Wart PE v. NARAYAN 
OnrTTUR, 6 R 218; A 1. R 1928 Rang 185 





O. XXI, r. 11 (8). Sae LIMITATION $or, 1908, 

Bog f, Art 182 (5) e259 

- O. XXI, r. 40. See OL PROOEDURE CODEs 
1908, 8. 2 (2) 707 


~ O. XXl,r. 46—Amount secured by "usufruct- 
9s Y 
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uary mortgage, whether liable to 

Malabar Law—Kanom- Persona? liability of mort- 

gagor to pay kanom amount—Construction of deed. 

A kanom deed provided: “You shall be in ex- 
clusive possession and pay to our tarwad the settle- 
meut assessment on the lands at the proper time 
and take receipt. After the expiry of the 12 years 
ifin kumbham of any year we pay the kanom of 
Rs. 3,000, you must, receive the amount aad deliver 
back possession of the lands”. 

Held, (1) that the provision as to payment was 
entirely for the beneiit of the mortgagor and not 
forthe beneflt ofthe mortgagee and there was no 
covenant to bind the mortgagor to pay the mortgage 
amount to the mortgagee; 

(2, there being no debt payable to the mort- 
gagee, there could be no valid attachment of such 
amount under O. XXI, r. 40, Omwil Procedure Code. 
M SUBRAYA Par v. BusRAMANIA PATTAR, A. L R 1998 


Mad, 648 218 
————- O. XXl, r 54. See Civip, Pnoospugs Copr? 
1908,5 64 . 797 
————— O. XXI, r. 66. See Civi, PRocRDUER Cops, 
1908, 6 47 892 
——— O. XXI, rr. 79, 80. See Oempgnigs Aor, 
1913, s. 38 225 


——— 0. XXI, rr. 90, 92 gua dn edian to set 
aside sale—Auction-purchaser, whether necessary 
party—A ppeal—Parties to appeal—Procedure— 
Notice to auction-purchaser. 

In proceedings under O XXI, r. 90, Civil Pro- 
cedure Code, the auction-purchaser 18 not a necessary 
party All that is necessary 1s that he should be 
served with a notice. In appeal also he ıs not a 
necessary party, though he 1s entitled to notice on the 
analogy of the provisions of e. 92 (2), Civil Procedure 
Oode. Butif it is sought to implead him a party to 
appeal it can be done only by a proper order by a 
Judge of the Oourt L Sain Das v. PUNJAB NATIONAL 
Bank Lp, A I. R 192« Lah 418 506 
——— O. XXI, r. 92—Ezecution of decree—Sale 

Private satisfaction of decree certified before con- 

firmatvon — Power of Court to confirm sale—Purchase 

by stranger, effect of 

The private satisfaction of a decree certified in 
Oourt after sale of immoveable property has been 
held and before the confirmation of the sale is 
ordered, extinguishes the decree and prevenis the 
Court from confirming the sale in favour of the 
auction-purchaser if he be the decree-holder him- 
self, but it does not extinguish the decree and 
prevent the Court from confirming the sale where 
a third person has purchased, the property bona fide 
at the auction-sale. N SHANKAR v. JAWAHARLAL, ¿4 N. 
L. R 127; A.I. R. 1928 Nag. 265; 1lN. L. J.142 


895 
————- 0. XXI, r. 100. See Orvit PROORDURE Uong, 
1908, 8. 47 e 147 


——— 0. XXII, r. 3, O. XLIII, r.1, Cl. (m)—Com- 
promise of suit—Absence of formal order for 
“recording eompromise"—Validity of degree, 
Omission to passa formal'order recording a com- 

Promise before passing a decree in terms of the 

compromise is not fatal to the validity of the decree, 

aud is not a ground fgr reversal or remand of the 
decree Tn appedl. 

The defect, if any, in such a case is sufficiently 
curdi by the provisions of a. 99, Oivil Procedure Code. 
8 Hassoun v. Sagrgo, I, R. 1928 Sind 12 619 
e eu 


attachment— 
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———— 0. XXVI, r, 8— Evidence taken on commission 
° —Court, whether bound to consider such evidence 

even if party is qbsent. * 

Evidence taken on commission is not evidence on 
the record of the Court in the sense that the Oourt 
isuaderan obligation to decide the case upon it 
even if there is no appearance of the parties 

Uader O XXVI, r.8, Civil Procedure Oode, evi- 
dence taken on commission shall not be read a8 
evideace unless there is proof ofthe circumstances 
Speedo in the rule which would make it evidence or 
the QOourt gives dispensation from such proof. C 
Keista KisHogE Bosa v PawoHà HAM Marry, 47 O 
L. J. 467; A. I. R. 1928 Oal, 341 430 


—— — 0. XXX, r. 3—Suit against firm, form of— 
Firm whether persona —Defendant not proprietor of 
firm—Decree against firm, legality of—Sole proprie- 
tor of firm dead —Form of uit. 

A firmis nota persona and all that is prescribed 
in the Oivil Procedure Oode is a form of anit which 
remains really one against the partners of the firm. 
Therefore in a suit against a firm once it is held that 
the sole defendant on the record isnot a partner of 
the firm, no decree can be passed against the firm and 
if a decree is passed it would be null and void. 

Where the or&y proprietor ofa firm dies, no suit 
can be brought against the firm and the proper form 
ofsuit should be against the legal representatives 
of the deceased proprietor or partner. L Frei Dav- 
LAT Rau-Dzvr Das v, IsHAR Das, A, I.R 1929 Ie 
119 06 


— —— O. XXXII, r. 1—Suit by minor—Defendant 
not objecting to minority of plaintiff before decree 
—Objection in appeal, maintainability of. 

Where a defendant against whom a suit is in- 
stituted by a minor is aware at all material times 
or has received notice of the minority of the plaint- 
iff, and yet elects to proceed to trial and take his 
chance of obtaining & decree in his favour on the 
merits without raising any objection to, or issue upon, 
the maintainability of the suit, he cannot be allowed, 
for the first time on appeal when the trial has gone 
against him, to contend that the suit is not main- 
tainable owing to the minority of the plaintiff, 

Where a minor has instituted a suit in his own 
name the proceedings in normal cases should not 
be treated as abortive, but an oppoitunity should 
be given to constitute the anit in the regular manner. 
C Fur: Bist v, Kuokar Monpat, 55 C. 712; A. I R. 
1828 Cal 537 349 


—— — 9. XXXII, r. 7—Minor—Compromise of suit 
by guardian—Express leave, necessity of —Compro- 
mise Uy guardian on his behalf and as guardian 
without leave, whether Bholly void—Agreement to 
pay higher rent—Registration, necessity of. 

A suit for ejectment against two co-tenants, one 
of whom wasan adult and the other a minor under 
the guardianship of the adult defendant, was com- 
promised without the sanction of the Court undere 
an agreement by which the defendants agreed to 
pay higher rent, and a decree was passed ismissing 
the suit but centajning no reference to the f&eree- 
ment relating to rent. Fn a subsequent suit for 
rent’ 

Held, (1) that the compromiss decree was not 
bindtug on the minor inasmuch as saiictign to cem- 
promise had not been recorded in express terms aa 


required by O, XXXII, r. 7, Civil Procedure Code; e 
*. 
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(2) that the fact that the decree was not binding 
on the minor did not render it invalid as against the 
adult defendant also ; 

(3) that the agreement to pay higher rent not 
being evidenced by a registered deed was inadmis- 
sible ın evidence and could not be proved 
* Sanction of Court under O. XXXII, r. 7, Civil 
Procedure Code, must be recorded in express terms, 
It cannot be inferred from the fact that the com- 
promise was adopted by the QOourt and a decree 
passed in accordance withit. A Han BaRUP v TOHFA 


Brsen, A I. R. 1978 All 5:4; 12 R. 1.590 156 
———— 0. XXXIV, applicability of. See Courts 

Fres 294 
——— 0. XXXIV, r. 1. See Winn 57 
——— 0. XXXIV, r. B. See MORTGAGE 738 


—— —- 0. XXXIV, r. 6—Preliminary decree against 
Hindu manager— Amount binding on family reduced 
in final decree—A pplication for recovery of 
balance amount from manager personally —Limita- 
tron— Nature of such application. 

A preliminary decree was passed on a mortgage 
on the [3th January. 1920, for Rs 573. The sons of 
the mortgagor brought a suit to set aside the 
mortgage anda decree was passed in that suit on 
the 24th July, 1920 reducing the mortgage amount 
recoverable from the properties to Rs 429-3 After 
this decree the sons were made parties to the mort- 
gage suit and a final decree was passed for Ra 429-3-0, 
There was no reference in the final decree to the 
plaintiff's right to recover the balance. The plaintiff 
applied on the 15th April 1921, under O. XXXIV, r. 6, 
Civil Procedure Oode, for a personal decree for the 
balance: 

Held, (1) that the application for a personal decree 
under O. XXXIV, r 6, Civil Procedure Oode, was nol 
maintainable inasmuch as that rule contemplates the 
insufficiency of the net proceeds of the sale to pay 
the ‘amount due’, ie, the amount for the recovery of 
which & decree for sale haa been previously passed ; 

(2) that the right of the plamtiff was only to exe- 
cute the decree forthe balance as a simple deociee; 

(3) that the right to execute the decred'was barred 
by limitation inasmuch asthere was no decree for 
the balance in the final decree, and the application 
was made moré¢han three years after the preliminary 
decree. A Cuorgy Lan v Lar BINGH, A I, R. 1929 
All 15 221 


O. XXXIV, r. 8, proviso- Power of Court to 
extend stime fixed for redemption of conditional 
mortgage. 

The proviso to O XXXIV, r R, Civil Procedure Code, 
governs not only sub-r (4) of the said rule but also 
sub-r (2) and the Court has, conrequgntly, power 
under the eaid proviso to extend the time fixed by 
a decree for redemption of a conditional mortgage A 
NARSINGH Prasan SINGH v. PARTAB Sisan, A I. R. 1928 
All. 480, 50 A 852 ka ° e 242 


"o. XXXVIII, r* 3—Surety for production of 
judgment-dedtor—Adjedicatron of debtor, whether 
operates as discharge of ei Application for 
discharge— Appearance of debtor—Wathdrawal of 
application — Release oF surety . 

"The adjudication of a judgment-debtor as an 
insolvent dogs not releases surety who has under- 
taken to Sodic hin whenever required until the 
decrge is satisfied, from his liability to produce the 
dobtor. : 
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Where a surety who had undertaken to produce a 
judgment-debtor whenever required applied under 
O. XXXVIII, r 3, Oivil Procedure Code, to be dıs- 
charged from his  suretyship and produced the 
judgment-debtor, but withdrew his application 

fore the decree-holder appeared: 

Held, that the surety was not discharged by the 
appearance of the judgment-debtor. R Sowpagak v. 
B.Sur6 R 241; A. I. R. 1928 Rang. 184 15 


O. XXXVIII, r. 9—Attachment before judg- 
ment—Dismissal of suit for default—Subsequent 
restoration—Attachment, whether subsiste. 

Where on the dismissal of a suit for defauls no 
order has been passed withdrawing an attachment 
before judgment which had been made, and the 
dismissal of the suit is subsequently set aside by 
the trial Court, the attachment must be deemed to 
subsist. M NAMAGIRI AmMaL v Murau VELAPPA 
Gotnpan, (1928) M. W.N 466; A I. R. 1928 Mad 040; 
28 L.W. 565 887 


—— ——— O. XLI, r. 5—A ppeal from preliminary decree 
—Stay of proceedings pending final decree, desir- 
ability of. 

Proceedings in connection with the final decree 
should generally be stayed pending the hearing of an 
appeal from the preliminary decree. L OHHOTE Lat v. 
SULTAN SINGH, 29 P. L. R. 202 383 


—— O. XLI, rr. 20, 33, use of. 

The provisions of rr. 20 and 33 of O. XLI, Civil Pro- 
cedure Code, should be used sparingly and only in 
eases where full justice cannot be done or where 
the appeal anyhow re-opens the whole ofthe ques- 
tions decided. LFrroze A. COOPER v. SECRETARY OF 
Strats FOR INDIA, A. I R. 1928 Lah. 947 692 
—— 0. XLI, r. 25—Remission of case in second 

appeal for findings—Finding of fact, whether bind- 

ing in second appeal. 

When the High Court in second appeal remits a 
case to the lower Appellate Oourt, under O. XLI, 
r. 25, Civil Procedure Code, 1908, fora finding of 
fact upon certain specified issues, and the lower 
Appellate €)ourt accordingly tries such issues and 
returns its finding thereon to the High Oourt, the 
finding (being one of fact) is cohclusive and binding 
oqually on the High Oourt in secaid appeal as on 
their Lordships of the Privy OounciL PO Fr 
"ITEJPAL Jasna Das v. EgNBSsT Dayip, A. I. R. 1828 P O 
219; 28 L. W. 204; 32 O. W. N. 1146; 480. L. d do 


O. XLI, r. 33- Power of Appellate Court to 
vary decree ^n favour of persons not appealing 
— Parties, meaning of. 

Order XII, r. 33 ofthe Oode of Civil Procedure 
empowers the Couit of Appeal to interfere with a 
portion of the decree passed by the primary Court 
against which no appeal or cross-objection has been 

referred. and is restricted tb cases where without 

isturbing the grounfls upon which the "judgment 
of the trial Court proceeds tho Appellate Court 
considers that the decree shduld be modified in order 
to do justice 4o all fhe parties* concerned including 
such as hare not set the law in motion. If the 
appellant has failed to appeal froma portion of ths 
decree which was against him or the respondent has 
not availed himself of his right to peefey & cross- 
objection, the Appellate Court is empowered to 
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where the ends of justice call for ‘such an adjustment. 
The powers conferred under this rule are very wide, 
but they» are to be resorted to with great care and 
circumspection and not asa matter of course but only 
where strong grounds exist for the exercise of such 
powers. f S 

The word “parties” in O. XLI, r. 33, Civil Procedure 
Oode, was not intended to connote persons other 
than those who had been arrayed as appellants or 
respendents in the appeal. f 

There is nothing in O. XLI, r. 33 of the Code to in- 
dicate that relief could be granted to a person who 
ig not before the Court and whose rights are not 
the subject-matter of enquiry in the appeal and whose 
presence is not necessary for the final settlement 
of any dispute between the parties who are actually 
before the Court, and whose legal rights would not 
be in any way affected by any decision at which the 
Court might arrive afte? the hearing of the case. A 
Rox v, MEWA Lat, A. 1. R. 1928 All. 746 751 


O. XLII, r. 2—Connected cases—Main judg- 
ment in one case—Second appeal from the other 
—Copy of main judgment, necessity of— Production 
of copy in appeal from main case, effect of. 

Where a Court of first instance disposed of two 
cases together by writing the judgment in one of 
the cases, and by writing a brief order $n the other 
case merely referring to the main judgment : 

Held, that & memorandum of second appeal from 
the decision in the latter case should be accompanied 
by a copy of the judgment pronounced in the former, 
and that the production of acopy of such judgment 
could not be dispensed with merely because a copy 
of the same had been produced in the appeal in the 
main case L MENGHA Ram v. HADI Hussain SHAN, 29 
P. L. R, 260 384 


—— —— O. XLIII, r.1, cl. (m). See Orvin, PROOEDURE 
Oops, 1908, O. XXIII, n. 3 619 
-——— — O. XLIII, r. (1) (U). See APPEAL 796 
——— Q. XLIII, r. 1 (u), 8. 104, sub-s. (2)— 
—Order of remand passed in appeal against appeal- 
able order—Appeal against order of remand, com- 
etency of. L. 
hough an appeal lies under r 1 of O. XT III, Civil 
Procedure Code, from an order of remand, no appe al 
willlie&rom such an order when the order is itself 
made in an appeal preferred under any other clause of 
that rule, inasmuch as cl (u)ofr 1, O ALIH is sub- 
ject to s. 104, sub-s (2) which m that no appeal 
shallliefrom any order passed in appeal under that 
gection O SUMIRTA v. MAHABIR 789 
O. XLII, r. 1 (w). See Civin PROCEDURE 
Cops, 1908, O. IX, r 9 í Oo 


O. XLVII, r. 1—EVview— Ground for review 
—Remarks 4n judgment—Subsequent legislation 
altering ihe law—'New and wmportant matter'— 
‘Sufficignt reason’. f 
The High Court passed a judgment in a case 

holding that the document sued upon required 

registiation in view of the Piivy Oouncil decisien 
in Dayal Singh v. Indar Singh, 98 Ind, Cas 508. ‘Lhe 
posesbilify of a change of law by jhe intervention of 
the Legislature was x uui NE, by the Oourt and 

a decision on the various points argued was also given 

to avcid a fur&her re-hearing on those points in casa 

the law was cleanggd ‘The law wee altered by” the 

Legislature and the unsuccessful party,applied for 





pe-ndjust the rights of the parties befor it ,review of tho judgment: 
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* Held, (1) that the remarks in the judgment about 
the pessibility of future legislation did ugt in any 
way make the decree contingent on the future legis- 
lation and did not afford a sufficient cause for re- 
opening the decree; 

(2) that the subsequent legislation was not new and 
important matter of the kind contemplated by O. 
XLV LI, r. 1, Oivil Procedure Code, 

(3) that there was no ‘other sufficient reason’ for 
ee within the meaning of O, XLVII, r.1 of the 

e, 

It is a general principle that when once& decree 
has been passed, the decree-holder has a valuable 
right, which should not be interfered with except 
where there are distinct and proper grounds for 
doing so, B Gyanas1 POMAJI MARWADI v. NINGAPPA 
MARBASAPPA ARLESHWAB, 30 Bom. L. R. 668; A ]. R. 
1828 Bom 308; 52 B.434 e 633 


— — — 0. XLVII, r. 7. See Crvin Prooxpurg Oops, 
1908, O IX,R 9 80 


Sch. Il, para. 5, scope of. 

Under para 5 of Sch. II, Civil Procedure Code, 
a Court is empowered to appoint an arbitrator or 
Umpire or make an- order superseding the arbitra- 
tion, only im case a party takes action under the 
first clause of the said paragraph and serves notice on 
the other party. A RAM Lacan TEWARI v. PHATANGAN 
LOHAR, AT R.1928 All 674 559 





—————————— paras. 5 and 9——-Arbitrators 
and Umpire appointed—One arbitrator absent— 
Expiry of time for award—Procedure under para. 
9,if justifed. 

The parties toa suit appointed certain arbitrators 
and an Umpire One of the arbitrators absented 
himself and the time for making the award expired 
without either party taking action under para. 5 of 
Sch. 11, Civil Procedure Code. On an application by 
the Umpire, the Court directed him under para. 9 of 
the Schedule to enter on the reference in the place of 
the arbitrators : 

Held, that as the arbitrators had allowed the 
appointed time toexpire without making the award, 
the Umpire was entitled to enter upon the reference 
and that the direction ofthe Court was not illegal. 
A RAM | AGAN Tewari v. PHATANGAN LOHAR, “A, I R. 
1928 All. 674 559 


nn para. 18. See ARBITRATION Act, 
18895, s. 19 641 


—— paras. 20, 21—Reference to arbi- 
tratign out of Court— Subsequent filing a sut 
——Arbitrators, whetheg functus oifieio—lVant of 
knowledge of institution of suit, effect of — Applica- 
ton to set aside award, whether necessary. 

The filing of a suit subsequent to a reference to 
arbitration ounj of Court renders the “arbitrators 
functus officio. Knowledge ofthe institution of the 
suit on the part of the arbitrators is not essential to 
deprive them of jurisdiction. 

here the „arbitrators proceed to promounge their 
award in spite of the filing ofa suit, the party aggriev- 
ed by the award is not bound to apply to set aside 
the award within 10 days after gettipg notice of the 

petition for flug the award. . 

Paragraph 21 of Sch, H, Civil Procedure Code, 
does not chntampiate an application to set aside the 
award like paras, 16and 19 which deal with th8 

e. e 
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case of an agreement out of Court followed by a 
reference through Court. M Pu Gounpan w: 
THANGAMMAL, A. I. R. 1928 Mad. 371; I. L. T. 40 Mad. 
183 555 


Companies Act (VII of 1913), s8, 28, 38—Order 

e for rectification of share registerin absence of 
transferor—Restrictions on shareholder's right of 
transfer—Validity of such restriction when mot 
unreasonable—Restriction conferring right of pre- 
emption. 


To anaction bya transferee of shares to enforce 
registration, ie, for an order on the defendant 
Company toenter his name on the register of 
members, the transferor is a necessary party. An 
order for rectification of the register cannot be made 
in the absence of the transferor, inasmuch as the 
order to put the transferee’s name on the register 
Ja necessarily an order to take the transferor's name 
off, 

Shares are prima facie transferable, but restric- 
tions may legitimately be placed by the Articles of 
Association upon a shareholder's right of transfer. 
It may be for the benefit of the Oompany that, for 
instance, shares shall not be transferred to rivals 
in the Oompany's trade. A restriction which pre- 
cludes a shareholder altogether from transferring may 
be invalid (as being unreasonable), but a restriction 
which does no more than give a right of pre-emption 
is valid. P C Ontario Jooxey OLUB v. SAMUEL Mc- 
BRIDE, 30 Bom. L. R. 1329; 5 O. W. N. 871, A. IR, 
1928 P. 0. 291 337 


-— —— 8.38—Civil Procedure Code (Act V of 1908), 
0. XXI, rr. 79, 80—Purchase in Court sale of 
shares ın Company—Refusal of Company to register 
—Remedy of party—Suit for rectification of regis- 
ter, whether barred—Transfer and transmission o 
shares, distinction between— Endorsement of Judge, 
whether necessary on transfer—Scope of the rule. 


Where the Directors of & Company under the 
Companies Act refuse to register a transfer of 
shares, ina simple case where an immediate rectifi- 
cation of the register is essential, a petition under 
8 38 of the Oompanies Act for rectification would be 


a proper oe But where the case is at all com- 
plicated, a separate suit must be brought and is per- 
fectly competent. 


Ona purchase in Oourt gale of the shares ofa 
shareholder in execution of a decree against him, 
the purohase and its confirmation have tho effect of 
transferring the shares to the purchaser and the 
obligation lies on the Oompany to register the 
shares ın the name of the transferee in the absence 
of some provision in the Memorandum or Articles 
of Association which has the effect of flenying such 
rights tothe transferee or giving the right to tho 
Oompany to refuse to register the shares either in 
their discretion or in eertain given circumgtances. 

A purchase of shares in Gourt sale is nota traps- 
fer but a transmission of shares within the meaning 
of the Articles of Association of a Company and 
where different rules are laid dowg therein as to 
transfer and transmission of shares the rules relai- 
ing to transfer do not &pply and the Company would 
b& bound to rectify the register of shareholders on 
the productipn ofthe salé certificate and the esale 
papers Without requiring any further-endorsement by 
theCourt or production of any Letters of Administig- 
tion. e 
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The procedure provided in O. XXI, r. 80, Civil Pro- 
cedure Oode, of transfer by the Court itself applies 
only where the execution of the document or the en- 
dorsement of a party in whose name the share is stand- 
ing is required to transfer such share, In cnses like the 
above where no such endorsement is required by th 
party, no further formality 18 required of the Judge. 

Per Srinwasa Ayyangar, J.— The Scope of the 
Companies Act is merely regulative and itis con- 
cerned only with making provisions in respect of 
rights and obligations which would have existed 
apart from the Act In all such cases the true 
principle is that though remedies are provided in the 
enactment, the general right of suit cannot be con- 
sidered as taken away merely by reason of such 
provision and except by express enactment. 

Per Ananthakrishna Ayyar, J.—Prima facie, shares 
of a member in a Company are transferable lke any 
other moveable property. The general right to 
transfer shares exists and the onus is on those who 
set up any limitations to the exercise of such right 
of showing the existence of the restrictions relied on 
by them. 

Transfer and transmission of shares are two quite 
different matters, transfer being by the voluntary 
act of parties, transmission by operation of law. M 
MOHIDEEN PIOHAI v. ''INNEvELLY MILLS Co., Lr», A. I 
R, 1928 Mad. 571; (1028) M. W. N. 442; 28 L, W. 932 

225 

88, 207, 215— Voluntary liquidation — 

Power of liquidatorto enforce call by suit—Suit 

to enforce call dusmissed —Liquidatxon under super- 

vision of Court—Application to enforce call, if 
maintainable—Rea judicata. 

Where a suit has been brought for enforcing a 
call and dismissed, a subsequent application under 
s. 215, Companies Act, by an Official Liquidator, when 
the liquidation is taken under the supervision of the 
Court, is barred. 

Ina voluntary liquidation ofa Oompany it is open to 
the Liquidator to enforce a call either by an applica- 
tion under s 215 ofthe Companies Act or by a suit. 
A inthe mgtter of SARSWATI TRADING CORPORATION 
LD., Jaunpur, A. 1. R.1923 All 675 654 


Compromise decree—Decree seh aside by suit— 

Revival of prior surt. 

Where a compromise decree is get aside by a 
fresh suit, the parties are remitted to their original 
rights and the Court which passed the compromise 
decree should proceed with the trial front the stage 
at whioh the compromise in question was filed. O 
HUBRAJI v. CHANDRA BALI, 5 O. W. N. 677, A I R. 
1928 Oudh 386 829 





-Confesslofi—Eztra judicial confession, value of— 


Confession to Lambardara, etc , Weight of. 

It is notsafe to rely upon confessions made to 
Lambardars, Zaildaws and Safedposhes, 

It is unsafe to rely upon an qxtra judicial gonfession 
Where it isnot possible to ascertain tho exact words 
used by the person confessing, L Drs far v. ENPEROR, 
29 Or. L. J. 805; A. Ie R. 1928 Lah. 858 


449 

Construction of deed, See Orvir PRoceDuRE Cops, 

1908, O. XXI, x. 16 : 218 

———— Gene al description followed by particulars— 
Omission in particu 


i ars of items 
general description, effect of. 


The fact that the particulars enumerated "m a 
deed of conveyance or decree relatingto immovcable 
e 


comprised in 
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property are not exhaustive of everything inoluded* 
in an earlier general description, would not limit the 
meaning of the earlier comprehehsive and generio 
description of the subject-matter. "P ELIZABETH MAY 
Toousy v. BAUPENDRA Nata Boss, A. I. R. 1928 Pat. 
804; 7 Pat 520 . 87 
——— Will or settlement—Principlea of construc- 
tion. 

In considering whether a document isa Will or 
Settlement, the name givento the document should 
not be taken to be conclusive of its real legel 
nature though ordinarily, and in the frst instance, 
Oourta should start the inquiry on the assumption 
that the party really meant to effect a transaction 
ofthe kind which the name that he gives to the 
document would indicate. 

The executant of a deed styled it as a deed of 
settlement and its prd&mble ran as follows :—“I 
thought that Ishould make some arrangement in 
respect of my properties after my lifetime and I 
have now made the following settlemertt of m 
properties," There were certain definie disposi- 
tions in the document which were of an ambulatory 
nature, and no particular disposition which was 
intended to take effect in presenti. Regarded asa 
settlement many of the directions if the document 
could not be possible of being given effect to, but 
regerded as a Will, there would have been no 
difficulty whatever in carrying out the intentions of 
the maker of the instrument in any matter: 

Held, on a consideration of the above and other 
circumstances, that the document was really a Will 
and not a deed of settlement. M PASUNGILIA PILLAI 
v ISKRIMUTHU PrLLAr, A. I. R. 1928 Mad. 349, I. L. T. 
40 Mad 244 22 
Construction of document—Question of fact, not 

0 law- Appeal to Privy Ovuncil, not competent. 

eld, that the question whether on & proper con- 
struction of the entries in the jama-wasil-bakis, 
any revenue payment wasin arrears at the material 
date, was a question, not of law, but of fact, and in 
view of the concurrent findings of both the Indian 
Courts that there was no atrear of revenue, an appeal 
to the Privy Council was not competent : 

“Phe mere fact that a writing has to be read and 
understood in order to determine the answer to the 
question, does not of itself make tha question one 
of law ... Though, no doubt, the meaning of some 
of the entries, if it arises, is & matter of some 
difficulty, it does not follow from that alone that the 
case raises any point of law... Their meaning 
has to be got at just like the statement of any 
living witness by considering what is said and the 
manner of saying it, but no question of légal con- 
struction arises... . Thefacts stated in the jama- 
wasil-bakie are materials from which, when their 
purport is gathered, the inference of fact is finally 
io be drawn, namely, whether or not certain and 
sufficient payments had been mads and made in 


»tune riors in those accounts, and obscurity in the 
-mode of keeping them avd of posting the amounts 
mentioned, are no more than gi errors and 


obsewritiés would bein oral testimony, and present 
the same difficulties in? dwawing'a conclusion, but 
that conclusion, when once it is arrived at, is one of 
fact and no qyestion arises of legal problems turn- 
ing on the conetrugtion of legal instruments.” -P C 


NARENDRA Narg Durrav ARDUL HAKIM, A. LR. 1928 
e D, G 218; 23 L. W, 917; 49.0, L, Jg, 557; 8G I. ^d 
. . 7 


SA 
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Construction of lease, See PATNI rasan 45 
Construction of Statutes—Ftscal enactments, 
Unless the language ofa fiscal enactment like the 
Qourt Fees Act is clear and unambiguous so as to 
antitle the Court to levy higher duty on a relief, it 
must be construed very strictly and not in a manner 
"that would result in demanding more Court-fea for 
a less valuable claim", N PUuNJAJI v. RAM Osan, AP 
L ic, 1928 Nag. 316; 24 N. L. R. 142; 11 N.L.J. 193 


650 
Principles. : 

It is a well-established principle that, where a 
general intention is expressed by the Legislature 
and also a particular intention, which is incom- 
patible with the general one, the particular intention is 
considered an exception to the general one. This 
rule applies whether the general and special pro- 
visions are contained in the same Statute or differ- 
ent Statutes, . 

Wherever thereis a particular enactment and a 
general enactment and the latter, taken at its most 
comprehensive sense, would overrule the former, the 
-particular Statute must be operative. 

Where & particular act is declared to be void 
and unlawful by Statute, a party cannot by repre- 
sentation, any more than by other means, raise 
against himean estoppel so asto create a state of 
things, Which he is under a legal disability from 
creating. L Kuan Gur v. LAKHA Bwen, A. LR 1928 
Lah, 609; 10 Lah L., J. 413; 9 Lah. 701; 30 P. L. ro 

1 
Contempt of Court—Writing article to newspaper 

relating to pending case—Contempt. 

Writing an articlein a newspaper relating to a 
pending case which is likely to prejudice the course 
of justice amounts to contempt of Court. A In the 
matter of AK ApvodaTg, 29 Or. L. J. 801; A. I. R. 1928 
All. 673 305 


Contraot—Mirrepresentation, what consittutes— 
Breach of collateral promise, whether gives right 
to resend. 

In order to giverise toa right to rescind a con- 
tract for misrepresentation, innocent or fraudulent, 
it must be established that there was a false re- 
presentation as to some material fact. A collateral 
promise to do some act, though it may effectually 
induce a promisee to enter into a contregt is not a 
representation, and the breach of such a promise 
will not entitle & party to a contract to rescind it 
though it may give rise to a right to damages. Pat 
Hma Lat v. JAGAT PATI Sanat, 9 P. L. T. 523; A. I R. 
1928 Pat 600 797 


Parties not ad idem—Offer and accept- 
ance—Acceptance with variation—Counter-offer. 
There is no concluded,contract when the parties are 

not ad idem as to the subject-matter. 

Held, that in the present case, in point of law, the 
so-called agreement (which was relied upon by the 
plaintiff ae a contract binding upon the defendant) 
taken asa wlfole was no more t a counter-ofter 
by the plaintiff, which not having been accepted By 
“the defendant, did not mature into a contract. P 
AnpnmeuiR H. MAMA v Frona Sassoon, A. L R. 1928 P. 
Q. 208; 32 O.*W. N. 953; 30eBom. L. R. 1242; 28 L. W. 
257; L L. T. 40 Bom. 125; 55 M. L J. 523; 52 B. 597; 
(1928) M. W. N. 893; 48 O. L. J. 451; 55 I. A. 360; 26 
A,L.J.1220 ` bs 413 
Sale df goods by shtmente—Non-delivery 
—Suit for damages—Limitation—Cause of actien— 
Bach shipment, whether gives separate cduse 8f 

action. 6 . 


8. , 
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A contract for sale of goods provided aa follows: 
"We hereby sell to you goods detailed below ‘at 
Karachi Godown according to the Karachi usage 
* * & 4 * * As soon as the Railway receipt 
and the invoice of these goods reach Delhi, you 
shall have to receive the same on psyment of the 
price, failing which you shall be liable for interest 


and demurrage, 
Detatls of Goods. 

1. 30 (thirty) bales of Mulls No, 35255 at the 
rate of Rs. 5-7-6 (rupees five, annas seven and pies 
six only) December shipment three lote . . . . 
25 February shipment two lots . . . . 5/30 00 
days grace. 

I. 3 (three) cases of Mulls No. 36358 at the rate 
of Rs 5-4-0 (rupees five and annas four only) of 
December shipment, three lots, grace two months 3/33.” 

A suit for damages for non-delivery of the 
goods was filed within three years of the due date 
of the last shipment but more than three years 
after the due date of the other shipments : 

Held, thatthe contract was one and indivisible 
and the suit was not barred by limitation in respect 
of any of the shipments. O Gangs Bas Ismar Das v. 
Rax Nata, A. 1. R. 1928 Lah, 20; 9 Lab. 148; 29 P. L, 
R. 554 498 


— — —— Sale of goods—Goods consigned to Railway 
for Company's use—Rejectionof goods by Railway 
Company—Re-sale by consignor—Issue of fresh 
Railway receipt in purchaser's name—Non-delivery 
—Suit by purchaser against Railway Company— 
Cause of action—Locus standi—Passing of title. 
D. and Co. consigned a wagon of coal to a 

Station on E I. Ry. Co. tothe Loco Foreman of 

the E. I. Ry. Co. for the use of the Railway 

but were informed by the Railway Company 
that the coal was unsuitable for their pur- 
poses and that it was rejected. D. and Ca. 
then re-sold the wagon of coal to B and a fresh 

Railway receipt was issued in the name of B. B 

sold the wagon of coal and endorsed ` the 

Railway receipt to the plaintiff. Phe conl was 

not delivered and the plaintiff sued the Com- 

pany for damages. It was contended that the 
plaintiff had Seo cause of action against the Company 
and had no locus stand? : 

Held, (1) that the refusal by the Oompany to 
accept the coal’ revested D. and Co. with the 
ownership of the coal ; 

(2) that B, and through him the plaintiff, acquired 
a valid title to the coal ; 

(3) that the onus of proving that the coal had 
been consumed or had ceased to exist before the 
date of the sale to B. was on the defendant Com- 


pany; . 
(4) that the plaintiff had every right to aue the 


Company for damages fer npn-delivery, C MANIM 
CHANDRA SARKAR v. Kast Inpran Railway Company, 
550.646; A LR. 1928 Cal. 544 70 


Contract Act (1X 061872), 8.2 (d)—Consideration 
—Mere forbearawceto sue—@onsidewation paid to one 
of several joint -promisors, effect of, as against 
others. < . . 

* In order that forbearance to sue may be good con- 

sideration gor an agreenfent it is not necessary that 

there sould be an arrangement for ‘forbearance for 
avy definite or particular time. It is quite enough if 
it can be interred from the surrounding circumstances 

that there waa an implied request fdr forbearance À 

. . 
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for atime, and that forbearance for a reasonable time 
was in fact extended to the person who asked for it. 

A request to forbear suing or other proceedings, 
not specifying any length of time is a request for 
forbearance for a reasonable time, 

Consideration paid toone of several joint pro- 
misors is legally sufficient to support the promise 
of all the joint promisors. 

A owed a certain Bum of money to B. B pressed 
for the amount and as it was not possible to pay 
the amount immediately, A, C and D execubod. & 
promissory note payable on demand to B for the 
amount due. B waited for some years and then sued 
A,C and D on the promissory note. 

Held, (1) that there was sufficient consideration 
for the promissory note; 

(2) that C and D were also lable under the note. 
B Anant KRISHNA MODAK v. BARASVATIBAI PADMANABH 
SusrrI, 30 Bom L. R. 709; A. I R. 1928 Bom. 316 556 
88. 4, 6, applicability of. See Bompay 
HmazprTARY Orrioss Aor, 1874, 8. 19 278 
8. 11. See Evipsnog Act, 1872, s 115 176 


8.16—Mere fear of criminal prosecution, 
whether amounts to coercion. 

Mere fear of punishment in a criminal case does 
not amount to undue influence, much less to co- 
ercion. R Maune OrIT Bzx v. Maune SEN Graw, 8 R., 
238; A.L R. 1928 Rang. 173 21 
— ——— 88. 16, 17—Undue influence and fraud, 

elements of. 

The defendants who stood ina fiduciary position 
with the plaintiff who wasan Udasi Sikh Mahant 
took advantage of that position and obtained an 
agreement from the plaintiff renouncing his right, 
in favour: of one of the defendants, by inducing, 
through fear, the belief in the plaintiff that a band of 
Akalis had come witha view to get him arrested 
under a warrant and to take possession of his pro- 

erty, all of which was untrue to the defendants 

owledge: , 

Held, (1) that the case fell within the provisions 
of 5. 16 ofthe Contract Act and the agreement was 
vitisted by undue influence; . . 

(2) that the element offraud as deflped in s. 17 of 
the Contract Act was also present and that the 
agreement was consequently voidable at the 
instance of the plaintiff. O SATGUR Prasan v. Har 











NARAIN Das, A. I. R. 1929 Oudh 44 817 
- s. 23. See Transrar OF PROPERTY Act, 1832, 
s. (6) (5) (3) 105 





89. 23, 72—Suit for recovery of money 
paid to compound mon-compoundable  offence— 
Agreement against public policy. 

A voluntary payment made to compound a non- 
compoundable offence cannot be recovered by suit. R 
Maione Onrr Su v. Magne San Gyaw, 6 R. 238; A. I. 
R. 1928 Raifg. 173 á 21 
__e— 8. 25—Registorsd deefl of annuity tó wife — 

Absence of consideration—Validity of deed. Ses 

HINDU Law 6 è 762 
s. 62*-Novation. 

In ordeņ to operate as a novation under s. 62 of 
the Contract Act, the new contract must involve 
reagot supersession oreextinguishment of the 
ability .arising under the old con . vi mere 

agrasment between the parties to effect such a 

gupsrsession or extinguishment ata future date can- 

e not constitute novation, N KareHwAIT v? Tura Raw, 
aL ER. 1928 Nag. 239 e e 402 





ÍNDIAN CASES. 


4 


[1928 , 
Contract Act—contd. 


8, 69— Payment of Governigent revenue by 
mortgagee auction-purchaser—Sale subsequently set 
aside—Right to recover payments from morigagor— 
Civil Procedure Code (Act V of 1908), s. 65, effect of 


e —' Interested", ‘in law, meanings of — Bengal Land 


Revenue Sales Act (XI of 1859), s. 9, scope of. 

The plaintiffs who were mortgagees ofan B-annas 
intereat in a revenue-paying estate put up the 8 
annas share in the estate for sale and purchased the 
same on the 12th September, 1922. An application 
to set aside the sale was made under O. XXI,r. 90, 
Oivil Procedure Code, and the sale was set aside on 
the 23rd June, 1923. The plaintiffs thereupon took 
further steps in execution and sold the properties 
on the 17th March, 1924. The plaintiffs subsequently 
instituted a suit against the defendant who had 
meanwhile acquired the Sights of the mortgagor, 
for the revenue paid by the plaintifis in respect of 
the property from time to time from the 13th Septem- 
ber, 1922, to the 17th March, 1924: : 

Held, (1) that the plaintiffs were not entitled to 
recover the amounts paid by them from the 12th Se 
tembor, 1922, till the 23rd June, 1923, either under s. 69 
of the Contract Act or unders 9 of the Bengal Land 
Revenue Sales Act of 1858, masmuch as*they were the 
proprietors of the property in equity during that 
period and it was their duty to pay the Government 
revenue; 

(2) that the plaintiffs had no right to recover 
even the amounts paid after the 23rd June, 1923, 
inasmuch as they had no interest sufficient to 
entitle them to make the payment Pat MUHAMMAD 
HABIBUL RAHMAN v. SHRONANDAN BINGE, A.L R. 1928 
Pat. 552; 9 P L. T. 795 243 
——— 8. 70 —Expreasion "doing anything for an- 

other person", meaning of—Adjacent land owners — 

Tank belonging to one—Repatrs done to tank by 

another—Suit for contribution. < 

Plaintiff and defendant each owned lands under 
two tanks, the tanks themselves being owned b 
plaintiff. ‘The tanks were breached, and the defend- 
ant pressed to have them repaired after joint con- 
sultation and under the supervision of their respec- 
tive agents. The plaintiff, however, did the work by 
himself. Ina suit for contribution from the defend- 


ant: 

Held, that although the work was done lawfully, 
and the defendant had enjoyed the benefit, the 
plaintiff was. not acting for the defendant nor in 
pursuance of any agreement express or implied and 
was, therefure, not entitled to compensation under 
B. 70 of the Contract Act. 

Per Jackson, J.—Doing anything for another*person 
means in some way taking Wis place as the doer. 

The plaintiff in the above case was admittedly the 
owner of the tanks,and the defendant had no right 
to enter upon plaintiffs property and execute re- 
pairs. He might be admitted to shaye in the work 
of repair by agreement, but otherwise he had no 
locus standi, Therefore, the plaintiff could not be 
said to be taking the defendant's place when he did 
the wérk Ofrepair, to bg doing work .whiah other- 
wise defendant should be deing, to be doing any- 
thing “for” defendant. 

The expression "does anything for. another person 
not intending t8 doe so gratuitously’s in s.70, Con- 
tract Act, means that when a person hes proved 
that he did the thing for another pe .he must 
phen prove that he, did not intend to do it gratui- 
ously, á 


e e 
e e © i. 
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Per Ananthabrishna Ayyar, J.—There may be oases 
wheré the law will imply a promise to pay, by a party 
who protests that he will not pay; but those are 
cases in which the law creates a duty to perform 
that for which itimpliesa promise to pay, notwith- 
standing the party owing the duty absolutely refuses 
to enter into an obligation to perform it. The law 
promises in his stead and in his behalf. 

Under s. 70 of the Contract Act to enable the 
plaintiff to recover, he should (1n *addition to comply- 
ing with other conditions) prove that he did it (1) 
lawfully, (2) that he did it ‘for’ the defendant. 

It cannot be said ofa plaintiff that he dida thing 
‘lawfully’ within the meaning of the section for the 
defendant with aview to claim contribution from 
him when the defendant had already informed the 

laintiff that he did not want the thing to be done 
or him and had denied his liability to pay. 
M AvuDYAPPA PILLAI v, THILLAT THANDAYARAYYA PILLAT, 
27 L. W,408; A. I. R. 1923 Mad. 320; I.L T 40 Mad. 
185 518 
—————*3, 72. See Contract Aor, 1872, s. 23 21 


8. 73—Damages for breach of contract — 

Remoteness of damages—Loss of profits 

A contract ewas made at the beginning of the 
cotton se by which during six months or 80 
the defendants were to place their mill at the 

laintifs disposal for half its working time at 

ed rates in order to gin cotton which he con- 
tomplated buying and for his part undertook to 
procure and supply to them. In a suit for damages 
for breach of contract ıt was contended that the 
plaintiff's expeoted profit was a speculative amount 
and too remote and that the plaintiff could not 
recover more than the extra cost paid to other 
Mills for ginning such cotton as he tendered to them: 

Held, (1) that an estimate of the profits which the 
plaintiff could have made if the defendants had held to 
the contract with him was the natural way of measur- 
ing the plaintiff's loss and the plaintiff was entitled to 
recover such profits; 

(2) that though the plaintiff was bound to take 
reasonable steps to mitigate the loss he was not bound 
t» buy the cotton and tender it for ginning to other 
mills in order to cut down his loss for the defendants’ 
benefit to a mere difference in ginning rete. P. C. 
Tax Goran» DHANJI JADHAVJI BHATIA, A. I. R. 1928 
P. 0.200, 28 L. W. 55; 320. W N. 1117; 55 M. L J. 
248; 30 Bom. L. R. 1389; 550 1018, 24 N. L. R. 154; 
(1928) M. W. N. 921; 48 O. L. J. 507; 55 I. A, 299; 11 N. 
L. J, 239 480 


— — s. 93— Duty of buyer to apply for deliv 
—'Ready and willing’, meaning of —Duty of buyer ie 
be ready and willing’ to pay price. 

Under s 93 of the Oontract Act it is the duty of 

a buyer of goods toapply for delivery of the goods 

even if there isa provision in the contract that the 

buyer shall teceive the goods on payment of the 
price assoon as the Railway recsipt and invoice ,of 
the goods reach a particular place, aud the seller 
gives notice of arrival of the goods 

In a suit fpr damages for nonteliwery of 

oodsit is ths duty of the plaintiffs to satisfy the 

»urt that they ware ready and willing with the 
money, that they had capacity to pay, or, at any rate, 
tlisy had made propsr and raasomable prepamations 
and arrangements for sacuring the pifrchase-money 
and that having thus complied with the zequipe- 
ments of law, they: demanded the goods on the ue 
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date from the defendants, L Gawxeupas Ienanpas v, ’ 
Ram Natu, A. I. R. 1928 Lah. 20; 9 Lah. 148; 28 P L. 
R. 554 498 
8. 171—Banker's lien—Fixed deposit in 
favour of two pereons—Overdraft by one of them— 
Right of Bank to credit deposit towards overdrayt. 
A Bank has no right to appropriate an amount 
due under a fixed deposit receipt issued in favour of 
two persons end payable to either or the survivor of 
them, towards a debt due to it by one of those 
persons alone L SIMLA BANKING AND INDUSTRIAL Cel ` 
v. Boacwan Kur, A. I. R. 1938 Lah, 316 554 


8. 188—Agent's authority to contract, 

Where the plaintiff sues on the allegation that the 
defendant is bound by a contract entered into on 
his behalf by a duly authorized agent, and this fact 
is traversed, the burden of proving that the defend- 
ant's agent had authority to bind him to the torms 
ofthe alleged contract, rests with tbe plaintiff. P 
C ARDESHIRH Mama v. FrogA Sassoon, A. I. R. 1928 
P. O 203; 32 C. W. N. 953; 30 Bem. L R. 1242; 28 L. 
W 257. I. L. T. 40 Bom. 125; 55 M. L. J. 523; 52 B. 
597; (1928) M. W. N. 893; 48 O. L. J. 451; 55 I. A. 360; 
26 A. L. J. 1220 413 
-8. 251. See Lraitatrion Aor, 1908, uc ci 
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Co-sharers—Exzclusive possession by one co-sharer— 
Possession not hostıle—Right to claim joint khas 
possession. 

* A co-sharer isnot entitled to a decree for joint 

khas possession against another co-sbarer who is in 

possession ofa portion of the joint land, where the 
possession of the latter is not hostile and is not in- 
consistent with joint ownership. C Ram OHANDRA 

Sman v. LAKSHMI Kanta Bana, 47 O. L, J. 603; A. I. R. 


1928 Oal. 574 19 
Government revenue—Co-sharer paying 
entire revenue, whether entitled to charge over 


defaulter's share—Suit against defaulter—Iamita- 

tion—Limitation Act (IX of 1908), Sch. I, Arts. 09, 

132. . 

Aco-sharer who pays Government’ revenue due 
from another co-sharer and thereby saves the estate 
from sale for arrears of revenue is not entitled to a 
charge upon “the share ofthe other co-sharer for the 
ranlisation of the latter's share of the revenue. 

A suit by the co-sharer who has paid the entire 
revenue &gainst the defaulting co-sharer, for the 
r3covepy of the latter's share of the revenue is, there- 
fore, governed by Art. 99 and not by Art. 132 
of Sch I of the Limitation Act. P DBEHUDNESHWARI 
Kuan v. Manin Kuax, 9 P. L. T. 573; 7 Pat. 613, A. 
LR. 1928 Pat, 641 84 


Separate occupation—Absenfe of  ouster— 
Suit for joint possession—Ouster, what amounis 
to. 

If one co-sharer feparately occupies A portion of 
the common land withoute objection from his co- 
sharers, ang with their express or implied con&ent, 
he is not to be subjected to & suit in which ths 
plaintiffs claim joint posseaston of the plot of which 
tha defendant ia in sole occupation. Ifthe separate 
oscupation of the deféndant is with the tacit or ex- 
presa assent of his co-sharers, and the co-sharera are 
dissatisfieda with the manfler in which the joing land 
is beifz heldin possession by the tenanta-in-com- 
nfon, their proper remedy is to bring & suit for 
partition. On the other hand, if the separate occupa. 

. t ° 
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tion of a co-sharer is continued after objection from 
any of his co-sharers and in defiance of their claim 
to be in joint possession of the land, then the co- 
sharers who are excluded and ousted from joint pos- 
session are entitled to bring a suit to obtain 
joint possession of the ejmali property. 

Whether separate occupation by a  co-sharer 
amounts to ouster depends upon the circumstances 
prevailing in the particular case under consideration. 
C Durga Sankar Sarsa Rao v. KAMINI KUMAR SARMA 
Roy, 55 O. 653; A. I.R 1928 Cal. 535 74 


Costs—Taxation of costs by Registrar—Appeal to 

Privy Council, when maintainable. 

An appeal does not ordinarily he to the Privy 
Oouncil- against the taxation of coats by the Regis- 
trar, except -possibly as to suoh items to which 
objection was specifically taken before the Registrar 
and disallowed by that officer. 

The Privy Council is not a taxation tribunal. P C 
PAESHURAM DETARAM SHAMDASANI v. Tata INDUSTRIAL 
Bank Lpp., A. 1. R 1928 P, O. 238; 28 L, W. 203; 48 C. 
L. J. 436; 55 M. L. J. 711 356 


Co-tenants, liability of, for rent. 

Where.several tenants enter into an agreement as 
to rent with the landlord, every one of the tenants 
is personally “liable for the rent. A Har v. Tours 
SiNax, A. I.R 1928 All. 524; 12 R. D. 590 156 


Court-fees —M. -decree — Appegl—Relief of 
eaemption or incluson of property—Court-fee pay- 
Where an appellant seeks exoneration of any pro- 

porty from liability under a mortgage-decree or 

wants the Appellate Oourt to make the excluded pro- 
porty also liable under the decree, the relief sought 
is not merely deolaratory, but a consequential relief 

‘of exemption of specific property from, or its inclusion 

within, the scope of the decree is definitely claimed 

and, therefore, a Court-fee of Rs. 10 is not sufficient. 

It is the value of the debt or the value of the pro- 

perty, whichever may be-less, that determines the 

value of the relief in appeal in such cases for pur- 
poses of the Court Fees Act. N PUNJAJI v. RAM OHAND, 

A. I R. 1928 Nag. 316; 24 N?L. R?142; 11 N. L. J. 192 

. 650 

Partnership—Partner's authority to refer to 

arbitration. 

In the case of an ordinary partnership a partner 

“is not competent to refer disputes to arhjtration. 

L AN Sines JAIRAM SINGH v. Karu Mar 

BABHESHAR NATH 146 

———; Preliminary decree—Appeal from order 
refusing extension of time for payment—Court- fess 

ayable—Censent decree in mortgage suit—Final 
distet. whether necessary —Civil Procedure Code (Act 

V of 1908), O. XXXIV, applicability of. 

An appeal from an grderrefuging to extend time 
for payment of the amount due under a preliminary 
deores is chargeable with Court-fees payable for an 
appeal against an order under O. XLAI, r. 1 (o), 
Oivil Procedure Code, when there js no indication in 
the memorandufn of appeal thet it isan appeal from 
the final foreclosure decree. e : 

‘The meré fact of an instalment decree being passed. 
in a mortgage suiton the eonsentof the parties can- 
not fer se exclude the application of the previsions 
contained in O. XXXIV of the Oivil Procedure Code, 
as regards passing of preluminary and final decrees 


.Thén there aye no indications in the Compromise 
* 
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petition thet the parties intended to treat thecon-" 
sent decree as final N MANJLABAI *v. BUBAZMAL, A. I. 
R. 1928 Nag. 333 294 


Court Fees Act (VII of 1870), s. 7 v, x (a)—Suits 
Valuation Act (VII of 1887), s. 8—Contract for 
sale of land—Suit for specific performance—V alua- 
tron. 

In a suit for specific performance of a contract 
for sale of land thb proper valuation both for pur- 
poses of Oourt-fee as well as jurisdiction is the 
price agreed upon, even if the land is assessed to 
revenue and there is a prayer in the plaint for 

ssession of land also. L Surv Dian v, Bury Rax Das 

EYI DIAL, A. LR. 1928 Lah. 635 72 


———— $8. 19-E, 19-G—'Mistake', whether includes 
mistake of law—Dispute whether certain property 
is trust property—Sectton applicable. wen 
Section 19-G, Court Fees Act, has no application 

where the contest is whether certain iones which 

has been put in annexure B on the ground«hat it is 
trust property is or is not trust property. The proper 

section applicable to such a case iss. 19-L 
The word ‘mistake’ in the proviso to s. 19-E, 

Court Fees Act, refers to mistake of fact, and does 

not cover mistake of law. L Fsroza A. UOOPER v. 

BsoRETARY OP Stats EOR INDL, A, J, R. 1928 Lah. 


947 692 
— — — Sch. |, Art. 13, Sch. ||, Art. 11. See PUNJAB 
Couzrs Act, 1918, s. 44 145 


Crimina! Procedure Code (Act V of 1898), ss. 
4, 202, 488—Application fer maintenance, whe- 
ther complaint—Sending application for report, 
competency of. 

An application under s. 488, Criminal Procedure 
Code. is not a complaint as defined in the Code 
and, therefore, cannot be sent under s. 202, Criminal 
BINGE v. 

669 


$8. 4, 202, 488——Maintenance, application 
for—Magisirate's er to award house to live in 

—Husband offering to receive wife—Maintenance, 

award of. : 

A Cou has no power to award anything but 
maintenance, i.e., a house to live in, under s. 488, 
Oriminal Procedure Code, i : 

When a husband offers to receive hia wife to live 
with him, an order for maintenance cannot be made 
except on proof of adultery or cruelty. L MAKHAN 
Sınan v. HagNAMo, 29 Or. L, J. 909 669 


—————— 88. 87, 88,89, 439, 561-A—Juriftiictton 
—bSuw by proclavmed offtnder for restoration of 
property attached and sold—Civil Courts, jurisdiction 
of—Criminal Procedure Code, s. 89, scope of— 

emedies of proclaimed offender regarding his 
property—Sale completed—Restoratign of property. 


“A proclaimed person, whose immoveable property, 
has been attached and sold by a Oriminal Oourt 
under gs. 87, 88, Oriminad Procedure Code, has no 
right tO maintain an ordinary civil eStion against 
the auction-purchaser for its restóration even though 
the procedure laid down for issuing the proclamation 
and attachment Shad not been strictly followed, . 
Per Bhide, A—O¥ction 89, Criminal Procedure 
Code, is limited in its scope. It emables the 
sbscoftder to “seek relief on two grounds only, 
amely, (1) that heedid not abscond or conceal him- 


Huarnamo, 29 Or. L. J. 909 


t£ 
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acit for the purpose of avoiding execution ofi the 
warrant,and (3) that he had not such notice of the 
proalamation as to dhable him to attend within the 
-time specified therein. He cannot as of right ask 
for restitution on sny other ground. In cases not 
coming under the four corners of s 89 the aggrieved 
party can have recourse to the revisional powers of 
the High Court under &. 439, Oriminal Procedure 
Oode, or to the inherent powers of the High Court 
to pass such orders as may be necessary to prevent 
abuse of processes of Courts and to secure the ends 
of justica which has now been e resaly recognised 
by s. 561-A, Oriminal Procedure Code. 

Tt is an established principle of law that when 
an Act of the Legislature gives power to any person 
for a public purpose from which an individual may 
reosive an injury, if the mode of redress is also 
specified in the Btatute the j€risdiotion of ordinary 

arts wil! be ousted. 

A sgle effected under s. 87/88, Criminal Procedure 
Code, is Anal and cannot be eet aside even by a Orimi- 
nal Court eyen if the applicant proves under s. B8, 
Criminal Prosedure Oode, that he was not an 
absconder and that he had no notice of the sale. 


Per Tek Chand, J~Sections 87 to 89, Criminal 
Procedure Code, form a complete Oode by themselves 
and the remedies provided therein to afford reliaf to 
& person who considers himself aggrieved by ordera 
passed under any of these sections are exclusive, 
subject, of course, to the right of appeal (whenever 
expressly given) or any orders that the High Court 
may choose to pass in the exercise of its rerisional 
jurisdietion under s. 439, Oriminal Procedure Code, 
or its inherent powers. 

Once an attached property has been placed at the 
disposal of the Government the remedies open to the 

roclaimed person sre limited to those provided for 
in the Code of Oriminal Procedure. If he appears 
before the Court within two "years of the attach- 
ment and satisfies it (1) that he did not absoond or 
tonceal himself for the purpose of avoiding execution 
of the warrant and (2) that hs had no notice of the 
proclamation, the attached property, if it has not 
been sold already, shall be returned to him. But if 
16 has been sold, then theonly relief to which he is 
entitled is that the net proceeds realised at the sale 
shall be made over to him. The sale, if once com- 
pleted, cannot be set aside even if the proclaimed 
offender appears within two years and satisfies the 
conditions laid down in 58.88, Oriminal Procedure 
Oode. L Dewa Sinan v, Fazat Dan, A, I. R. 1928 Lah. 





562 508 
€& 99-A—Forfeiture of books tending to 
promote . class enmity—Conditions—Intention to 


promote enmity, necessity of—Penal Code (Act XLV 

ef 1800), &.158-A. 

In order to justify forfeiture under s 99-A of the 
Oriminal Proceduge Oode it is necessary for the 
Government to satiefy the Oourt, that on the evidence 

roduced by the prosecution, a conviction could have 
ban had under s, 153-A of the Penal Oode. L LaAJPAT 


Raj v, Eurzzon, A I. R. 1923 Lah. 215; 29 D. L*R. 
385; 30 Cr. L J. 899, B Lah. 667" 659 
—-——$.107— Person. inducing othegp to commit 


breach of peace, lability of—Bxpression of oping 

won before District M 13istrate, almissibility of, to 

prove intenfion., | > d . 

A person is liable to. be dealt with under s. 107, 
. e 
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Oriminal Procedure Code, nos only when he himself 
is likely to commit a breach ofthe peace, but also 
where for any wrongful act on his part other persons 
may do things which would probably occasion a 
breach of the peace or disturb the public tranquillity. 
«Where a person sought to be dealt with under 
s. 107, Criminal Procedure Code, had made. a state- 
ment to the District mre, Fane who had a con- 
versation with him, that would not desist from 
holding 4 procession which was likely to create a 
ursach Gb tha peste: . DEPT. 
~ Held, that the statement was admissible in evi- 
dence to prove the intantion of the acoused. C 
SATINDRA Natu Sex Gurr v, Emperor, 32 0. W. N. 
477. 47 O. L, J. 444; A. I. R. 1928 Oal. 428; 29 Or. L 
J. 814 396 





8& 107, 140, 439—Seecurity proceedings 
against perzon outside jurisdiction of Court; legality 
of—Power of High Court to interfere in revision 
A Magiat: has no jurisdiction to start an inqui 
A istrate no jurisdiction to a an inquiry 

under s. 110, Oriminal Procedure Code, against a 

person who is outside the local limits of the jurisdic- 

tion of the Magistrate, ; 
The High QOourt has jurisdiction to interfere suo 
motu in revision with an illegal order d under 

s. 107, Oriminal Prosedure Code. C Sarinpra NATH 

Sun v. ENPEROR, 48 O. L. J. 143; 29 Cr. L, J. 842 324 


$$. 107,202, 203—Application for security ' 
for breach of peace—Magistrate's power to send it 
for repori—' Complaint, Mone of. 

An application under s. 107, Oriminal Procedure 
Code, ia not & complaint within the meaning ofa. 4 
(1) (b), Oriminal Procedure Code. Therefore, such 
an application is not governed by the provisions of 
as, 202 and 203, Oriminal Procedure e and it is 
not open to the Magistrate to send itto a. Zaildar or 
some one eles for report. L Hari Sinan v. Jaata, A. I. 
R. 1928 Lah. 694; 23 Or, L. J. 866; 29 P. L. R. 886 


450 
8, 109—Eivdence, quantum of, a 

Where the only evidence against & person was that 
he was seen coming out of a gugar-cane field at 10 P. x. 
and being challenged ranaway and was caught and 
the place of hisarrést was near his residential village: 

Held, that he could not be bound over under ;. 
109, Criminal Procedure Oode. A HUPEROR v. BISHAL- 
BAR, 26 A. L. J.896; A. I. R.1928 All. 476; 39 Or. L. J. 
864; 10 A. I» Or. R. 353 . 448 
——— $. 110. See Onmirnat Proospurs Oonk, 1898, 

8. 107 " 394 
8. 14. 5—8Scope a enquiry—Decree of Civil 
Court involving adjudication of title *how far 

binding on Criminal Court. . 

Whata Magistrate has to determine in prooeedinga 
under s. 145 of the Orijminal Rrooedur& Qode de 
which of the two contending parties was in psaceabls : 
possession of the property? in dispute at the date of 
the preliminary*order. Iis quite immaterial, whe- 
ther auch possession isJawful or ywolawfyl, 

In order that a decree of a Civil Oouri may be 
binding ona Magistrate as conclusive evidence of 
possegsion, it hasto he established that the decree 
1s ons for Sin ta ofthe property in suit; anō 
that ths daqee-Bolder obtained possession through 
Osurt in exesation of such a deoree, the Magis- 
gats b3ing bound to maintain the order for delivery 

odhtained in such a decree. But an 
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incidental adjudication on the question of ownership 
in a suit for damages will not bar a Magistrate 
from deciding a question of possession under s.145, 
Orimins! Procedure Code. , 

Tt is, no doubt, open to 4 Magistrate to kake and 
oonsider the evidence of title to enable him te 
adjudioete upon the question of actual possession, 
but neither proof of title nor an adjudication on 
the question of title in favour of a party constitutes 
proof of actual possession, N BHRIRAM v. SAMIRMAL, 
A LR 1928 Nag. 284; 29 Or, L. J.902; 213 N. D. R 
148 662 


———— 88.145,14 6—Proceedings under s. 145— 
Magistrate indecisive about possession —Procedure— 
Continuance of attachment, legality of 
When a Magistrate before whom proceedings 

under s. 145 ofthe Criminal Procedure Code hava 

been initiated is in an indecisive state of mind as 
to which of the two parties tothe proceadings was 
in possession, he should record under s. 148 of the 

Criminal Procedure Code a finding in expresa terms 

to the effect that he is unable to satisfy himself 

as to which of tha two parties was in possession 
on the date of the prs order and then 
roceed, in the event of continuance of the appre- 

Benin in regard to breach of peace, to attach the 

property, if it has not been already attached under 

the second proviso to cl. (4) of s. 145, Criminal Proces- 
dure Code. 

Whan a Magistrate attaches in cases of emergency 
the property which is the subject of dispute, under 
the second proviso to cl. (4) of s. 145, Oriminal 
Procedure Oode, and after receiving all the evidence 
adduced by the parties is unable to satisfy himself 
as to which of the parties was in possession at the 
date of the preliminary order, it is quite open 
to him to continue the attachment already made 
till a competent Court has determined the rights of 
the parties or the person entitled to possession. N 
JAN MOHAMMAD v, JIVAN Kean, 29 Or. L. J. 861; A. I. R. 


1938 Nag. 325 445 


$8. 145, 146, 148 (5)—F'inal order staying 
proceedings —Magistrate'a power to award costs— 

‘Crops’, meaning of. 6? . : 

A final and irrevocable order staying proceedings 
instituted under a. 145, Criminal Procedure Code, in- 
dicates that the Magistrate has applied his mind to 
the case and has arrived at a conclusion on the 
materials before him that no dispute exfsts which 
would justify him in continuing the proceedings and 
has the effect of destroying ‘the proceedings altoge- 
ther. Itis, therefore, competent to the Magistrate on 
making suck order to award costs tothe opponent 
as against the petitioner. 

Orops which have been cutand gathered on the 
threshing floor are not crops or other produce of 
land witifin the meafting of sfib-s. (2) ofa. 145 of thé 
@riminal Procedure Oode. 8 RBLUMAL v. PRERDMAL 








MADANAMAL, 29 Cr. L. J. 857 a 441 
- s. 146. ° 
| See Oxturnm Prockpune Cops, 1898, s. 145 
5 441,445 
See LIMITATION Aor, 1928, Son. I, ART. 44 152 





8.148. See ORIHINAL PROoEDURB Oops, 1898, 
$145 ^ ° 441 
o 5, 162. See Evronxc Aor, 1872, 216 721 
83. 173, 190 (1) (b)—Final report of 
Poliee ldd before Magistrate and” disposed of— 
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Power of. District Magistrate to direct Police to sub! 

mit chérge-sheet. - o 

A District Magistrate has no power to direct the 
Police to submit a charge-sheet after a final report 
recommending that proceedings need not be taken 
against the accused has been put up before a Magis- 
trate having jurisdiction to take cognizance of the 
offence, and has bean disposed of by him. Pat 
SmukADEYA Sanay v. Hamin Mian, 7 Pat. 561; 29 Cr. L, 
J. 942; A. I R. 1926 Pat. 585; 10 P. L. T. 14 862 
8. 181 (2)—Bervant entrusted with securities 

for collection from customers abroad—Misappropria- 

tion—Charge for breach of trust—Proper Court for 

trial —Penal Code (Act XLV of 1860), s. 408. 

Where the complainant who resided at Rangoon 
entrusted the accused at Rangoon with certain 
promissory notes and Aundts and directed him to 
proceed upeountry and collect the amounts, and 
the accused collected the amounts but did not 
render proper accounts for them, and a complaint 
was filed against the accused at Rangoon for criminal 
breach of trust: " 

Held, that the Rangoon Court had jurisdiction to 
try the offence. R Yacoos AHMED v, ABDUL GANNT, 6 R. 
380; A. L. R. 1928 Rang. 217; 29 Cr. L. J. 910 86 


—— ss, 190 (b), 195 (1) (b)—Falee report to 
Police—Subsequent complaint in Court—Prosecution 
under s. 211, Penal Code —Complaint under s. 195 
(1) B if necessary —Non-cognizable o ffence—RHsport - 
by Police Officer—Magistrate's power to take cogniz- 
ance of offence. 

A person who prefers a false charge to the 
Police, and subsequently lodges a complaint in 
Oourt, whichis dismissed, can be prosecuted for the 
offence under s. 21], Penal Code, without any eom- 
plaint from the Court which dealt with his com- 
plaint. In such cases the offence under s. 211 is 
complete when the false report is made to the Police, 
and it cannot be said to have been committed in 
relation to any proceedings in Court, simply because 
a complaint was subsequently filed. 

À Magistrate has power under s. 190 (b), Oriminal 
Procedure Code, to take cognizance of a non-cogniz- 
able offence on a report made bya Police Officer. A 
Prag Darr TIWARI v. EMPEROR, 29 Or. L. J. 938; A I. 





R. 1928*A1l. 765 858 
——— 8. 190 QU (b). See CRIMINAL PROOBDURR 
Cong, 1898, s. 173 862 
——— 8. 195. See Leaay  PRAOTITIONERS ACT, 
1878, s. 36 672 
-————- 8, 195 (1) (b). See ORIMINAL  PROOXDURX 
Cors, 1898, s 180 (b) 858 
——— s8 202. 
See ORIMINAL PROOBDURE „CODE, 1898, s. 4 669 
See ORIMINAL PRocupUER Cops, 1898, s 107 450 


————— $. 202—Investigation partly by Magistrate 
and tly by Police, legality of—Hxamination of 
accused before prima facie case de out, effect 
of~Accused a member of Police—Investigation 
by Police, legality of. P 

. Where a Magistrate, instead of either disposing of 
the &ase"himself or réferring it foy investigation, . 
partly investigated the*matter,ifimself and had it 
partly investigated bya Police Officer, and did not 
state in writigg his reasons for referring the matter 
to she Police cep: . . 

Held, thet the procedure adopted by the Magis- 
etrate was nob in accordance with the fRovisions of 

e 9. 202, Criminal Procedure Code, 
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‘A Magistrate *cts beyond the scope of s. 202 
Criminal Procedure Code, in examining the accuse 
befare a prima facie case is made out against him. 

Sending a case to Police for investigation is not 
desirable where the accused is a member of the 
Police. L JAGINDAR SINGH v. AGHA SAFDAR ALI KHAN, 
A, I, R. 1928 Lah. 88, 29 Cr. L J. 958 878 
———— 8. 203 See ORMINAL PRroosDpurRA Oops, 
1898, s. 107 450 


—— —— 8, 203—Absence of complainant—Diemusal 
of complaint without examination of complainant— 
Further enquiry. 

Where a complainant failed to appear in Court on 
the dates on which the matter came before the 
Magistrate and the Magistrate dismissed the com- 
plaint under s. 203, Criminal Procedure Oode, with- 
out examining the complainant : 

Held, that the complaingnt could not afterwards be 
heard to say that the matter should be sent back to 
she Magistrate for further enquiry. C Ram Prosap 
Marrza v. Emperor, 48 O. L. J. 90; A. I, R. 1928 Cal. 
569; 29 Or. L. J. 798; 11 A. I. Or. R. 48 126 

*.8, 221. See ORIMINAL TRIAL 453 
8. 221 (2)—Charge of rioting, essentials of— 

Omission to set out that there were five persons, 

effect of. e . í 

Itis nêt necessary ina charge of rioting to set 
out the allegation that there were five or more 
persons actuated by a common object. Rioting is an 
offence with a specific name and it is sufficient to 
describe the offence by that name and that name 
only. Section 221, cl. (2) of the Oriminal Procedure 
Code contemplates a case of this description and was 
enacted to meet a case of this kind. C EMPEROR v. 
RAM OHANDRA Rao, 55 O. 879; 29 Or. L. J. 823; A I. 
R. 1928 Qal. 7398; 10 A. I Or. R. 456 327 


— ——— 88. 235, 236, 403—Fresh irial on same 
facte, when barred—Autrefoia acquit, doctrine 
of—' Distinct. offence’, meaning of—Penal Code (Act 

V of 1860), ss. 879, 411—Burma Forest Rules, 

rr. 21,71. 

Under the Criminal Procedure Code the plea of 
autrefois acquit cannot be sustained on the same 
facts for a different offence unless the requirements 
of s. 403 sub-s. (1) are fulfilled, and conversely, the 
plea cannot be defeated in similar circumstances 
except under sub-s, (2) of the same section. 

The expression ‘distinct offence’ in s. 403, sub-s. 
(2), Oriminal Procedure Oode, means an offence en- 
tirely unconnected with the former offence. 

Where a person was charged underr. 21 of the 
Burma Forest Rules with having extracted teak 
timber without a license and under r. 71 for con- 
yerting timber ata saw pit without a saw pit license, 
andewith other offenées, and the prosecution with- 
drew the former two charges but subsequently pro- 
secuted him afresh om the same facts pes offences 
under ss, 979 and 411 of the Penal Code: 

Held, tha, the principle of autrefois acquit applied 
and that the prosecution for offences under ss, 379 
and 411 of the Penal Oode was illegal. R Yzox Kuk 
v, EurRROR, 6 R. 386; A. I. R. 1928 Rang. 252; 29 Or. L. 
J.9390 . ELS 850 


— $8, 235, '239—Combination of several 
charges in one trial—Incluston in one charge ofe 
different offences—Validity of trial—Charges for 
offences under ss. 147, 824,829,%54,0295, 296, Penal 

ode, legality of. 
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The propriety of combining several charges in 


.one trial may be questioned only ifthe accused is 


likely to be bewildered in his defence by having 
to meet many disconnected charges or the prospect 
of a fair trial is likely to be endangered by the 
production of a mass of evidence directed to many 
matters. 

The inclusionin one charge of different offences 
is only a formal defect which cannot vitiate the 
trial, unless it prejudices the accused or results ina 
failure of justice. 

Ina trial for a charge under s. 147, Penal Code, 
it is not illegal to frame charges under ss. 324 
and 325 against particular accused persons, although 
these offences were committed by them outside the 
scope of the common object mentioned in the charge 
under 8.147, ifall the acts with which the accused ' 
are charged form one transaction. O RasuL v. Em- 
PEROR, 5 O. W. N. 612; 29 Or. L. J. 801; A. I. R. 1928 


Oudh 401; 11 A. L Or. R. 32 305 
———— 8. 236, See ORIMINAL PROORDURE CODE, 
1898, s. 235 850 


8.237—Summons served for offence under 
s. 278, Penal Code—Conviction under s. 290, Penal 
Code, whether legal. u 
Under 8.237 of the Code of Criminal Procedure 
it is open to a Magistrate to convict an accused of 
a lesser offence than that with which he is charged. 
Where, therefore, the summons served upon an 
acoused only mentions an offence of making atmos- 
here noxious to health, an offence unders, 278, 
enal Code, which is punishable with a fine which 
may extend to Rs. 500, he may be convicted of the 
offence of committing a public nuisance, which is 
unishable under s. 290, Penal Code, with a fine of 
8. 200. O ExPnnoR v. Suiva Dar, 5 O. W. N. 641; 29 
Or. L. J 893; A. L R. 1928 Oudh 402 . 573 
————— 8. 239. See (ORIMINAL PROCEDURR Cops, 
1898, s. 235 305 
———— 8. 242. See Assam LABOUR AND EMIGRATION 
Act, 1901, s. 164 123 
————— 8. 252—Criminal trial—Examination of 
prosecution witness a/ftex defence—Validity of trial. 
Examining & prosecution witnesseafter whole of 
the defence evidence has been recorded is against 
law and vitiates the trie]. L Kiras CHAND y. EMPEROR, 
29 Or. L. J.-844; 29 P. L. R. 613; A. I. R. 1928 Lah 
953 396 


88. 274, 326—Murder trial—Summoning 
12 Jurors alone—Legality of trial—Duty of Judge 
to fummon not less than double the required number 
of Jurors. : 

nder 8. 326, Oriminal Procedure Code, the number . 
of ons summoned to aot as Jurors should not be 
less than double the number required for the trial. 

Where a Sessions Judge summonéd 12 Jurors for 
the trial of an offence punishable with death, eight 
persons appeared in accordance with the summons, 
and seven were olsen from amongst them to act as 

the &ury: A . 1 
Held, het the tribunal was not Properly constituted 

in view of the prowisions of ss. 274 and 320 of the 

Criminal Procedure Code and thas the proceedings 

were illegal C BERAJUL ISLAM v EMPEROR, 55 O 784; 

A 1. R:1928 Cal. 648; 29 Or. L. J. 927; WA. I. Or. R, 

66 738 

* 


—«—— 88. 297, 298—Charge to Jury—Heads of 
sharge—Contents—Mere statement that sections were 
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read and explained, insufficiency of—Failure to 
record how law was explained—Mere irregularity. 
, It is not sufficient for a Judge who tries a case to 
state in his record of the heads of charges to the 
Jury that he referred to certain sections of the 
Penal Code and explained tothe Jury the law in 


regard io the offence. He should set out the direc- , 


tions which, in fact, he gave to them in respect of 
the law, 

But failure to record in the charge what actually the 
Judge's explanation of the law was would not vitiate 
& trial where it has not occasioned a failure of 

ustice.. A Court will not, therefore, order a re-trial 
on this ground if it is of opinion that if the Jury 
accepted the evidence ofthe prosecution they were 
entit ed to convict the aceused of the offence charg- 


Per Kulwant Sahay,J.—Mere explanation of the 
sections of the Penal Code to the Jury without 
reading out the sections is also undesirable. The 
sections must be read out tothe Jury and then ex- 
plained to them. Pat OnoríN SINGH v. EMPEROR, 7 
Pat. 361; A. I. R. 1928 Pat. 420; 29 Cr. L. J. 804; 11 A. 
I Or. R. 81, 10 P. L. T. 26 308 


—— —— 88. 306, 307—Verdict of Jury—Interfer- 
ence on appeal—Judge disagreeing with Jury but 
accepting verdict without reference, legality of- 
Power of High Court to direct reference—Hepressing 
opinion on questions of fact where no reference is 


made, tpropriety of. 

The verdict of a Jury can be interfered with by 
the High Court on appeal only where there has been 
misdirection on a point of law or where the High 
Court is satisfied that the Jury must have mis- 
understood the Judge's direction on a point of law. 

Where a Sessions Judge remarking thatif he had 
been a Juryman he would have been in favour of 
averdict of not guilty, accepted the verdict of guilty 
pronounced by the Jury without making a refer- 
ence : = 

Held, that the procedure was not illegal, and the 
High Oourt had no wer to interfere with the 
action ‘of the Sessions Judge under its revisional or 
appellate juris@iction and direct him to refer the 
case to the High Court. 

It is no necessary part of the’function of the 
Judge to have gn opinion of his own*'about mere 
quastions of fact and to assert it. His power only 
arises when having an opinion contrary to that of 
the Jury he thinks that it is necessary for the ends 
PM to submit the case to the High Court; 
and this power should alw&ys be exercised with 
due regard to the fact that the constitutional tribunal 
to decide questions of fact is the Jury and not the 
Judge. C BzPrN OBANDRA MANDAL v. EMPEROR, 47 0, 
L.J 483,32 O. W. N. 673; A I. R. 1928 Oal, 444; 29 
Or. L. J. 819; 10 A. I. Cr. R. 501 323 


>- 8. 307- Court of the Judicial Commissioner 
of ce case, trial of —Unanimous verdict 
of [ury—Judge's disagreement —Beference. to High 
Court, legality n . 6 
Held. by the Full Bench (Percival, J. C., afid De- 
Souza, A. J. O., dissenting? A Judge of the Court of 
the Judicial Commissioner in Sind trying a Sessions 


case has no pewer to make a reference to the Judicial | 


Oommissioner's Court in its High Court Jurisdiction 
unders» 307 of the Code of Oriminal Pmocedure, 
wheresush Judga «disagrees, with the unanifhous 


verdict of the Jury and considera that reference to * rocgdure, Code, for passing a higher senten 
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the High Court is ne . $ Eurfnon v. J LANG, e 


CONSRIY 
+ L R. 1998 Sind 1498: 29 Or, L. J. 945 





84307 —Reference to High Court —PoWwers 
of High Court—Opinions of Judge and Jury, 
weight to be attached to. 2 
In &reference under s. 307 of the Oriminal Pro- 

cedure Code, the High Court is not bound to pui 

the opinion ofthe Jury on s higher plane than the 
opinion of the Judge; both should be given due 
weight, and as a general rule the opinion of the 

Sessions Judge should carry more weight as he is 

trained to weigh and appreciate evidence and is 

bound to give reasons for his opinion. C EMPEROR v. 

Raw OHANDRA Rao, 55 O. 879; 29 Or. L. J. 823; A.I. R. 

1928 Cal. 733; 10 A. I. Or. R. 456 327 

8. 326. See CRIMINAL PROOBDURE Cops, 

1888, s, 274 735 


——— — 88.342, 417, 489—Revision—Error of 
law, how far ground for interference— Alteration 
of conviction from major to minor offence, whether 
amounts to acquittal—Appeal by Government, com- 


ney of. . 

The ocateollin power cof the Court under s. 439, 
Criminal Proosdure Code, being by its terms entire- 
ly discretionary, the Court is not bound on revi- 
sion to set aside a conviction in every, case in 
which an illegality has been committed, specially 
where no prejudice is shown to have been caused by 
such illegality. 

The High Court is not, therefore, bound to inter- 
fere with & conviction in revision merely because 
the accused was not re-examined a second time after 
the conclusion of the prosecution evidence. 

Alteration of a conviction from one under s. 35$, 
Penal Code, to one under s. 352 ofthe: Cede does 
not amount to an acquittal, and no appeal lies in 
such case under s. 417, Oriminal Procedure Code. L 
EarPEROR v. Gian BINGH, A. I. R. 1928 Lah. 230; 29 Or. 
L. J. $05 665 


- ss. 342, 540—Accused, examination of— 
Additional evidence at Court's instance after defence 
evidence—Accused's right to be examined. further— 
Omission to re-examine—Absence of prejudice to 
accused—Legality of trial. 

The rule laid down in &. 342, Oriminal Procedure 
Oode, that an accused person must be examined 
generally inthe case for the purpose of enabling 
him to explain circumstances appearing in the 
evidence against him after the witnesses for the 
prosecution have been examined and before he is 
called on for his defence applies even when addition- 
al evidence is introduced not by the prosecutor 
but by the Court itself under s. 540 of the Criminal] 
Procedure Code and even if it, be after the defence 
evidence is concluded; but to this general rule there 
is an exception, namely, when the additional evidence 
does not really discloae any fresh facts or does not 
affect the decision of the case and the acpused is in 
no way prejudiced in not having had an *pportunity 
to render a ther explanation. 8 ALLAH Dito v. 
Emperor, 29 Or. L J. 032; A. I, R 1929 Sind. 5 


————- & 349—Forwardify accused tq another 
Magistrate for higher senténee—Conviction by for- 
warding Magistrate, effect of—Reference to High 
Court for quashing conviction whether necessary. 








Whera & Magistrato gho forwards $n acoused “ 
erson to another Magistrate under s. 349, Oriminal 
not 
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only records his opinion that the acoused is guilt 

as he is required to do but also convicts the accused, 
there ds no legal objection tothe convietign being 
treated as a mere ‘surplusage and as & legal nullity, 


‘go that the Magistrate to whom the case is sent, 
ean proceed with it without a reference to the High 
Court for the purpose of having the conviction 


formally quashed. B EMPEROR v, Narayan DHAKU BHIL, 
30 Bom. L. R 620; A, I. R. 1928 Bom. 240; 52 B. 456; 
29 Or L. J. 904 664 


— 8, 374—Unanimous verdict of guilty— 
Sentence of death—Hvidence unreliable—Interfer- 
ence by High Court. 

The accused was unanimously found guilty of 
murder by a Jury and sentenced to death by the 
Sessions Judge. On reference to the High Court by 
the Sessions Judge for confirmation of sentence and 
an appeal by the accused, their Lordships held that 
it was utterly unsafe to accept the evidence ad- 
duced in the cage as conclusive evidence and acquitted 
the accused. C Emparor v. PANOHU MONDAL, 32 O. W. 








N. 703; 29 Or. L. J. 833 385 
————— g 403. See CORIMINAL PROORDURE Oops, 
1898, s. 235 850 
s, 417. See CRIMINAL PRocspuns opa, 

1893, 8. 342 , 665 





ss? 421,429,439 (b)—Accused’s appeal 
summarily dismissed —Acceused. subsequently called 
upon to show cause against enhancement of sentence, 
whether can be permitted to challenge conviction— 

Summary dismissal of appeal, effect of. 

When an accused person has exercised his right 
of appeal and failed, he cannot, notwithstanding 
the fact that his appeal has been summarily dis- 
missed under s. 421 of the Oriminal Procedure Code 
and not after a hearing on the merits under s. 424 
of the said Oode, while showing cause why his 
sentence should not be enhanced, show cause against 
his conviction as well, except in the same manner 
as in any other revision application, that is to say, 
that the conviction was based on no legal evidence or 
was manifestly erroneous. 

‘Per DeSouza, A. J.C.—An order summarily dismiss- 
ing an appeal virtually amounts to an order confirming 
the findings both of fact and of law recorded by 
the lower Court and there is no reason to dis- 


criminate between an order summarily issing 
an appeal under s.421 of the Oriminal ocedure 
Goede and an order dismissing an appeal after 


hearing under s. 424 of the e of Oriminal Pro- 
‘cedure Bo far as its liability to attack in revision 
for purposes of s 439, cl. (6) is concerned $ 
TÊMPEROR v. Suipoo, 29 Or. L. J. 935; A. I, E. 1929 Re 
26 . 6 


—— —2^- 88. 423 (1) (d),°520—Trial Court failing 
to pass order disposing of property produced at 
trial—Appellate Court's power to pass such. order— 

- ‘Co ntial or incidental orders’, meaning of. 
Under 9.428 (1) (d) as well as s. 520, Oriminal 

Procedure Code, an Appellate Court has power to 

pass appropriate orders for the disposal of thé 

roperty produced at the trial even though the trial 
‘Magistrate has omjtted to dd so. -à 

Per Tek Chand, 4.—Osdets for disposal of property 
produced before a Oriminal Court in the course of 
the trial are olearly “consequential or incidental 
orders" within the meaning of 5, 42341) (d), Oriminal 

Procedure Code. L THIRAJ v. EMPREOR A. LR. 1923 

Tah, 567; 89 Or. L, J. 810; 11 A, 1. Or. B.18 | 314 
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s. 429, See CORIMINAL Prooupurs Cops, 
. 1898, 6.421 ' 856 
——— $8. 435, 517—Order by Magistrate relating 
to disposal of property on aoquittal of accused— 

Sessions Judge, power of, to set aside T. 

A Sessions Judge has no power to pass any orders 
setting aside an order are by a Magistrate under 
%. 517, Criminal Procedure Code, when no appeal 
against theconviction or sentence is pending before 
the Sessions Judge. R Mauna Mra Tux v. Ma KRAZOE 
Pru, 6 R. 259, A. LR. 1928 Rang. 240; 29 Cr. L. J. 





958 878 
8. 439. 

See ORIMINAL PxockpuRE Cops, 1898, s 87 508 

See ORDINAL PRoospunE Oone, 1898, s 107 394 

See ORIMINAL PROCEDURH Copa, 1898, a. 342 665 





8. 439—Enhancemeni of sentence—Convic- 

tion onthree counts—Setting aside of conviction in 
respect of two and refusal to interfere with sentence 
4n respect of third, whether enhancement of sen- 
tence. 

Where a person was charged and convicted in 
reapect of three counts by the trial Court, and the lower 
Appellate Court, holding that there was no distinct 
charge in respect of the separate counts, set aside 
the conviction in respect of two and declined to in- 
terfere with the sentence in respect of the third . 

Held, that this did not amount to an enhancement 
of the sentence. M KAILAPPA GoUNDAN v EMPEROR, 
E I. R. 1928 Mad. 651; 29 Qr. L. J. 847; 11 A. I. Or R. 

399 


s. 439—0rder of acquittal—Interference in 
revision—Principles—Delay in applying for revi- 
sion, effect of. 

An order of discharge or acquittal should not be 
set aside unless it is clearly wrong and it would be 
a travesty of justice to order re-trial in such a case 
on revision after the lapse of more than a year and 
a half from the date ofthe discharge or acquittal 
ofthe aconsed L BiasHAN SINGH YV ABDUL Guaror, A. 
I.R 1928 Lah. 178; 9A. I Or. R. 428; :9 Cr. L. J, 
895 575 
s. 439 (b). See OkTMINAL PRoogDURE CODE, 
1898, 8. 421 2 856 


— —— s. 439, s b-s. (4)— Penal Code (Act XLV 
of 1860), ss $02, $0,—Acquittal of murder and 
conviction for culpable homicide not amounting tc 
murder—Power of High Court, on application for 
revision, to convert finding of acquittal on charge of 
murdes into one of conviction for murder. 

The accused was committed by a Magistrate of the 
First Olass to stand his trial before the Court of 
Session on a charge of murder. At the Sessions 
trial, he was not convicted of murder, but was found 
guilty of culpable homicide not amounting to murder 
and was sentenced to a term of imprisonment, 
The Government Advocate, on behalf of the Local 
Government, filed ae petition, for revision in the 
High Gourt, with the objgct of obtainfag a con- 
viction of the accu in respect of murder. Fhe 
learned Judges of the High Court accepted the ap- 
plication for revision and digected that the ,convic- 
tion of the accused should be alter€d io a convic- 
tion undere, 302, Pena? Code, and they sentenced him 
tô death : x 

Held, (on appeal to the Rrivy Council :— 








(1) that although the only charge, framed aghinat 
the acoused was that he had committed an offence 
e . 
e s , 
T 


. 
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punishable under s, 302 of the Penal Oode, wiz, 
murder, it was legitimate for the Sessions Judge, 
in view of the provisions of 8. 238, sub-s. (2) of 
the Oriminal Procedure Code, to convict him of the 
minor offence punishable under s, 304, viz., culpable 
homicide not amounting to murder; 

(2) that though the Sessions Judge did not record 
an express finding of acquittal 1n r t of thé 
charge of murder, the conclusion at which he arrived 
at was tantamount to an acquittal of the accused of 
the charge of murder; 

(3) that against such acquittal the Local Govern- 
ment could have appealed to the High Court in pur- 
suaence of 8.417 of the Oriminal Procedure Code, 
and not having so appealed, the provisions of s. 439, 
sub-s, (5) became applicable. 

(4) that in view of the provision contained in 
s. 439, gub-s. (4) of the Criminal Procedure Code 
that nothing in that section shall be deemed to 
authorize a High Court to convert a finding of 
acquittal into one of conviction—the learned Judges 
of the High Court, who were dealing only with the 
application fer revision, had no jurisdiction (on 
the said application) to convert the Sessions Judge's 
finding of acquittal of the accused on the charge of 
murder into one of conviction for murder; and 

The prohibition in a, 439, sub-s. (4) of the Orimi- 
nal Procedure OCode that nothing in the section 
shall be deamed to authorize a High Oourt to 
convert a finding of acquittal into one of conviction 
cannot be construed as referring only io cases 
where the trial has ended in a complete acquittal 
of the accused in respect of all charges or offences, 
The words of the sub-section are clear and un- 
qualified and apply equally to a case where the 
accused has been acquitted of the charge of 
murder, but convicted of the minor offence of culp- 
able homicide not amounting to murder P C KISHAN 
Sina v. Eupsror, A. I. R. 1928 P. O. 254; 29 Or. L. 
J. 828; 5 O. W. N. 911; 28 L. W. 396; (1928) M W.N. 
749; 99 P. L, R. 575; 33 O. W. N 1;. 48 O. L. J. 397; 50 
A. 722; 30 Bom. L R. 1572; 55 M. L. J. 786, 55 1. A 
390; 26 A. L. J. 1099 832 


—— —— $8471, 475—‘Detained in safe custody’, 
meaning of—Power of Judge to hand over msane 
offender to relalvves 5 i 
When a person is acquitted upon the ground that 

“he was insane atthe time at which he committed an 

offence, all that the Judge could do under s 471, 

Oriminal Procedure Code, is to detain the accused 

in safe custody and to report the matter to dhe Local 

Government, and itis thə Local Government who 

can, if so satisfied, deliver the accused to any re 

lative or friend of his for safe custody. 

‘Detained ın safe custody’ in s. 471, Criminal 
Procedure œde, does net mean, having regard to 
the language used in s. 475, ‘detained in the custody 
of friends or relatives’, C SUPERINTRNDENT AND 
REMEMBRANOER OF LRGAL Arrgins v. SRISH ÜHANDRA 
Roy, 48 G* L, J, 148; A,L R. 1928 Cal, 653; 39 Or L. 


J *817 399 
—— —— 8. 476. * 

See BzxaAL NeW. P2anp Assaf Orvin, Courts Act, 

1887, a. 22 ‘ 595 

See LEGAL PRAOTITIONERS Aor, 1879, s. 36° 67,2 

See PENAL Copa, 1880, s. 471 433 


8. 476, application of, to ogent under 
s, 188, Penal Code. e 
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Section 476, Oriminal Procedure Code; does not 
apply to an offence under s. 188, Penal Code. L Dw 
MUHAMMAD v. EMPEROR, 29 Cr. L, J. 877; 29 R. L. R. 
647 : 461 

8, 476—Civil Court exercising jurisdiciion 
under s. 476—Jurisdiction, whether cw or crimi- 
nal. 

A Civil Court exercising jurisdiction under s. 476, 
Oriminal Procedure Ovde, does not cease to be a 
Civil Oourt and the proceedings taken by the 
Court are ofa civil nature, although not covered by 
Oivil Procedure Code. A KRIMULLAH v. RAMESHWAR 
PrasaD 595 


———— 88. 476, 476-B—Complaint for perjury 
in respect of particular statement—Appeal— 
Alteration of subject-matter of complaint sub- 
stitution of another statement—Legality of proceed- 
ngs. e 
A District Magistrate directed the filing of a 

complaint for perjury in respect of a statement in 

a certain paragraph of an affidavit. Tho Sessions 

Judge, on appeal came to the conclusion that the 

subject-matter of that «paragraph was not a fit state- 

ment on which the accused should be charged and 
substituted another statement made in another 
paragraph of the same affidavit «s the subject- 
matter of the complaint. It was contentled that the 

Sessions Judge had no jurisdiction to alter the 

subject-matter of the prosecution: 

eld, that the proceedings were not illegal inas- 
much as the act of the Sessions Judge amounted to 
the filing of a complaint for a different . offence, 
though of the same nature, to the offence for which 

the District Magistrate had filed a complaint. A 

Nanuv SINGH v. Empzror, 10 A. I. Or. R. 269; 20 Or, 

L. J 784; A. I. R. 1928 All 706 122 


———— 88. 476-A, 476-B as amended by Act 
XVIII of 1928—Appeal against order of trial 
Court refusing to make complaint under s. 476— 
Order by Appellate Court making complaint, whe- 
ther appealable to High Court. 

No appeal lies under s. 476B of the Oode of 
Oriminal Procedure to the High Court from an 
Appellate order of a District Judge making a com- 
plaint which the original Court refused to make 
when angpplication was made to it under 8, 476 of 
the Code M MOIDEEN ROWTHEN v. Mryyassa PULAYAR, 
A.L R. 1928 Mad. 506; 28 (L. W. 134; 29 Cr. L, J. 
786; 51 M. 777, 55 M. L. J. 444; 10 A. I.Or R.480 


114. 

——— 8.476-B. See LEGAL PRACTITIONERS AOT, 
1879, 8 36 672 
————— 8.481. See Panar Cops, 1860, 8.228 464 


8.488. See OrRIMINAL PRoogpuRR Oods, 1898, 

8.4 * 669 
— —— 8. 488—Liabiltty of father to maintain 

child, limite of. 

The Code of Oriminal Procedure provides a mode 
of compelling a father to maintain his infant 
thildren, but under that Act he.cannot be compelled 
to educate them or even to support them according 
to his gwn position : , 

The power of allotting *majntenafice to minors such 
as is exercised by the Court of Ohancery in England 
is exercised upop certain well-settled rules, and an 
order cannot bq made unless the mjnor possesses & 
cleaf fund erincom applicable to the purpose. The 
broad, proposition that under general priféciples the’ 
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e 
father of achild is bound to provide for its main- 
tenagce has hardly any foundation. C Viorog Justin 
WALTER v. MARIBOJOBEPHINE Watrsr, 55 09730; A T. 
R. 1928 Cal 600 543 
8.488—Sesond marriage by Muhammadan 
husband—Refusal to dizorce—Separate maintenance 
—Maantenance order with proviso, legality of. e 
The husband marrying another wife or refusing 





. to divorce the complainant is no ground for award- 


ing a Muhammadan wife separate maintenance. 
An order granting maintenance with a proviso 
that if the husband lives with the complainant the 
latter would not be entitled to any maintenance is not 
contemplated by law. L Ramzan v. BAHIB BIBI, 29 Cr. 
L. J. 895; A. I. R. 19291 eh. 56 575 


s. 488—Order of maintenance—Enforceabil- 
ity of order by Court which passed the order, 
where respondent lives @utside jurisdiction. 

Ap order for maintenance under s. 488, Criminal 
Procedure Code, against ahusband can be enforced 
by .thé Court which has passed the order even where 
the husband lives outside its jurisdiction at the time 
when the order is sought to be enforeed. M In re 
QWANAMBALAMMAL, 55 M. L. J. 510; 28 L. W 421; 
(1928) M. W. N. 837; A. L R. 1928 Mad, 1171; 29 Or. 
L.J.932, ° ; 852 
88.488, 489— Application for alteration 

of rate of mainienance—Grounds for alteration — 

Change in  cireumstances, necessity of—Divorce, 

effect of. 

Apart from any change of circumstances which 
eould be the basis of a new order under 8. 489, 
Criminal Procedure Oode, a Magistrate hearing an 
application for alteration of the rate of main- 
tenance fixed by an order unders. 488, Oriminal 
Procedure Code, cannot inquire whether at the time 
of the application andat the time when the order 
for maintenanee was passed the husband had 
sutioient means to pay such allowance. 

Section 489, Criminal Procedure Uode, eontemplates 
only cases where there is a change in the financial 
circumstances of the person affected that justifies 
on alteration in the allowance that has been fixed. The 
section does not refer toa change in the status of 
the parties e. g., by divorce, entailing astoppage of 
the allowance, 

The question of divorse oen, howevér, be raised 
by the husband whenever he is called upon to 
show why he has failed to comply with the order to 
pay his wifo maintenance under sub-s. (3) of s 488, 
Oriminal Procedure Oode BIn re PUNJALAL ORUNI- 
LAL, 30 Bom, L. R. 617; A I. R.1928 Bom. 224; 29 Or. 
L. J. 908 668 


e 
S —— 8, 497 (1)—Bail—‘Offence punishable with 

death or transportation for life, meaning of—Offence 

punishable merely wth transportation for life, 

whether within s. 497 (1). 

The words ‘offence punishable yith death or 
transportation for life’ in s. 497 (1), Criminal Pro- 
cadure Code, cover not only offences punishable, with 
death or inthe alternative with transportation for 
life but also offences rely punishable with trans- 

rtatior forjife. B NARANJI Pruus? v. £uranon, 30 
Bom. L. R. 623; A.*I. R. 1928 Bom. 244; 29 Or. L.J. 
$01; 11 A. I. Or. R. 76 661 
————— s,* 517. See ORIMINGU PRoospuER Cons, 

1898, s 435 e 878 


s. 520. See Omnia ProoEDURE Cops 
1868, s. 423 (1) (4) . . 314° 
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s. 826—Cross-complaints—Petitioner's com- 

plaint dismissed-—Apprehension of conviction im 

cross-complaini—Transfer. d 

It is desirable that oross#complaints should 
ordinarily be disposed of by the same Magistrate, 
Therefore, the mere fact that the petitioner's com- 
plant has been dismissed and he is apprehensive 
of a conviction in the cross-complaint is no ground 
for transfer of the crose-complaint. L WALIDAD v. 
Nizau-up-Din, 29 Or. L.J. 934; A I, R.1929 Lah 48 

854 

———— 8. 526—Transfer—Duty of Magistrate to 

stay proceedings on notification of intention to apply 

for transfer—Grounds for transfer—Reasonable 
apprehension. 

Under the amended s 526 (8), Criminal Procedure 
Code, as soon as the Public Prosecutor, complainant 
or the accused person notifies to the Court his inten- 
tion to make an application to the High Court for 
transfer, the Magistrate is bound to adjourn the case 
and it is not competent to him after such an appli- 
cation has been made to record any evidence at all. 

Where an accused was served with a summons 
only three hours before the time fixed for his 
appearance, his application for adjournment on the 
ground that he had no suffisent time to get copies 
and that his leading Counsel was absent was reject- 
ed, and an application for stay in view of an 
application for transfer was also rejected, the 
first prosecution witness who gave evidence against 
the prosecution was ordered to be prosecuted for 
perjury and the case was adjourned when the second 
prosecution witness did not give evidence in favour 
of the prosscution even though other prosecution 
witnesses were ready to be examined : 

Held, that the circumstances were such as to 
create in the mind of the accused a justifiable 
apprehension that he would not have an impartial 
tial and that the case should be transferred. L 
Cutrangt Lalv. Empzror, A. I. R. 1928 Lah. 1; 29 Or, 
L J. 815: 9 Lah 537 319 


- 8. 526—Transfer of case—Duty of Court 

not lo create suspicion.e 

The trial of a case should be im an atmosphere 
which does not create even a suspicion that there 
has been or is likely “to bean improper interference 
with the cofrse of justice. lt is not merely of some 
importance but is of fundamental importance that 
ustice should not only be done but should manifestly 
hie seen to be done. L HARI KRisBEN Das v. EMPEROR, 
A LR.1928 Lah. 757; 29 Cr. L J. 867; 29 P.L. R. 


g67 451 


——— 88. 526, 528— Transfer—A ccused's right to 
adjournment—Intention to move District, Magistrate 
fortransfer—Trial Court, whether bound to adjourn 
— Mors than one adjournment, right to. 

An accused is entitled as of right to have his case 
adjourned if he desires tomove the High Oourt under 
s. 526, Oriminal Procedure Code, for jip transfer bute 
no%uch right exists where the accused's intention is 
to applyto the District Magistrate under a. 528 of the 
said Oode. ° 

Once a case has been adjourned under % 526 of the 
Code, and the accysed has failed to take advantage 
of thb adjournment to move the High Court, he 
is not entitled to another adjournment to give him- 





angthe® opportunity *to move the High @ourt. A 

KISHORE Rir v. Euragor, 29 Cr. L. J 935; A.L R. 

1928 All. 753; 10 A, L Or. R. 485 885 
e. d . 
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——— 8. 528. See ORIMINAL Procapurz Qonu, 

1898, s. 526 855 
8.537. See ORDuINAL TRIAL 326 
———— 8. 540. See CRIMINAL PROOEDURE OODE, 








1898, s. 342 852 
——— 8, 561-A. See ORIMINAL PROOEDURE Cops, 
1898, 5. 87 508 
$. 561-A-—Non-appearance of Counsel 

through his own carelessness —Ex order— 


Application for re-hearing—High Court's juris- 

diction to entertain application. 

Where owing to Counsel's carelessness in not 
appearing in the Court at the time when a case is 
alied on for hearing, his client's case goes unrepre- 
sented and an ex parte order is passed, the High Court 
has jurisdiction unders. 561-A of the Oriminal Pro- 
cedure Code to entertain an application to re-hear 
the matter, if, in ita discretion, it considers it 
necessary to do so inorder to secure the ends of 
jussies. O Emperor v. Surva Dat, 50. W., N. 641; 29 
Or. L. J. 883; A. I. R. 1928 Oudh 402 573 


Criminal trial—Application for bail—Magistrate 
consulting superior Magistrate, legality of. 

A subordinate Magistrate should not take in- 
structions from the District Magistrate or any other 
superior authority in ecu what orders he should 
pass on an application for bail. | 

It isone ofthe elementary principles of adminis- 
tration of justice thata judicial officer, who is called 
upon to decide a matter in controversy, must exer- 
oise his own independent judgment, after hearing 
tbs parties concerned, Itisthe privilege as well aa 
the duty of the presiding officer of a Court of Justice 
to form his own opinion on the point befere him 
andtoact accordingly. He ought not, as if it were, 
to mortgage his mind to another officer and to seek 
instructions from the latter, whenever ho ia called 
upon to decide a difficult or important matter. A 
Magistrate who does so, abdicates his proper fanc- 
tions and discloses a lamentable lack of sense of 
responsibility. L OHIRANJI Lar. EMBRROR, A.J. R, 
1938 Lah. 1; 29 Cr. L. J. 815; 9 Lah. 537 319 
Complaint on behalf of Cantonment Board 

—Ezecutwe Officer not filing his authority with 

complaint—Trial, whether vitiated--Criminal Pro- 

cedure Code (Act V of 1898), s. 587. ; 

Failure on the part of the Executive Officer of a 
Qantonment Board to file with the complaint the 
authority entitling him to lodge the complaint is a 
mere irregularity curable under a, 537, Criminal 
Procedure Code, where in fact he is authorised tf file 
the complaint. L KAUSHAL Cuamp v. Eurzror, 29 Cr. 
L.J. 822; A.J. R.1928 Lah. 946; 11 A.1. Or. R. 18 

326 
Court receiving written notes of argument, 
legality of. ° an 

I$ is highly irregular for a Criminal QOourt to 
reoeive written notes of argument fromthe Counsel 
dor the prosecution especinMy withoatthe knowledge 
of the accused." M In re MANNEN Vankarya, 28 L. V, 
511; (1928) M. W.N. 788; A. i, R. 1928 Mad. 1130: 29 

Or. L. J. 939; 55 M. L. J. 712 e 849 


Serttence— Previous cenvictions, whether may 
be taken into account in assessing sentegce— 
English and Indian practice—Hvidence Act (I of 
1872), ss 54, 185—Criminal Procedure 2 M. 

1 








.V of 1888), s. #21—Penal Code (Act XLV o 08), 
8. 75, 
. . ' e ` 
è e. 
. . 
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Previous convictions, not otherwise relevant, may 
-be taken into consideration in assessing sentence. 


Per Carr. J.—In England as M as in Idtia 
e 


the law makes a distinction between question of 
the guilt or innocence and the question, arising 
after conviction, of assessment of the punishment 
which ought to be im On the first 
fuestion the rules of evidence are strictly enforced 
and only matters 
can be proved. ence of the bad character of 
the accused including evidence of previous con- 


viotiona is generally inadmissible, though in special. 


cases it may be admissible. But in assessing 
punishment the Oourt takes into consideration not 
only the nature and circumstances of the crime 
itself but also matters extraneous to that crime. 
These may be matters concerning the accused him- 
self, such as his character and antecedents, or 
matters which have no dire@t relation tohim, suoh 
as the state of crime inthe country generally or in 
the particular locality. And in re to this second 
question the ordinary rules of evidence either do 
not apply or at least are greatly relaxed. R EmParor 
v, Naa Ba Bms, 6 R. 381; A. I. R. 1928 Rang 200; 29 
Or. L. J. 869 483 
———— Trying Magistrate member, of Cantonment 

Board—Legality of trial. ME" 

A trialis not vitiated by the mere fact that the 
trying Magistrate isa member of the Cantonment 
Board on behalf of which the complaint is filed. 
L Kuusnan OHAND v. EMPEROR, 29 Or. L. J. 822; ALL 
R.1928 Lah. 946; 11 A. I. Or. R. 13 326 


Custom—<Absence of evidence of cuetom—RHight to 
fall back upon personal law. 

In case of parties governed by custom whore there 
is no evidence as to the existence of any customary 
rule ona point, it is permissible to fall back upon 
the personal law of the parties. L MRUDIv, Naprax, 
A. I. R. 1929 Lah. 137 814 
——— Abadi—Right of non-proprietor to sell 

site of house. 

Thereis no custom in Mauza Haveli Kalan in the 
Rupar Tahsil of Ambala Distriet permitting anon- , 
proprietary resident to sell the site of a house in 
the abadi without the consent of the proprietors. L 
Sant RAM T. NAGINA, 10 Lah, L. J. 482 716 
Adoption— Status of adopted son among 

Jats of Rohtak District, 

Among Jatsin the Rohtak District an adoption 
when effected is of a formal nature and not the mere 
customary appointment of an heir such as is 
usually made in the Punjab proper and a son who is 
fully adeptedis inthe same position as & son proper. 
L MANBHARI v. RUH Onanp j12 


Allenatlon by widow—Nezt reversioner* a 
minor—Remote reversioner's right to sue—Acquies- 
cence in alienation, what amounts to. 

A remote reversioner may sue to set aside an 
alienation by a ‘widow where the next revetsioner ig 
a minor. 

In respect of property which is not ancestral it is. 
well settled that the reversioners may take action 
in the pregence of daughters and if makes no 
differenee that in addition to"the daughters there 
are Minor grandsons of the last male owner. 

“The fact that the, reversioners demanded and 
succeeded in exacting a full owner's contribution 
from analfenee ftom the widow in respest of, the. 
eosts of eregting a well for common use is not in 








roperly relevant to that question . 
vi 
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itself, sufficient to establish an admission of the 

donse's title on éhe part of the reversióners and 

circumstances such as delay in suing, cultivation 
under the alienes and silence when the alienee dis- 
charged mortgages do not strengthen the position 
appreciably. L KuaNqag Hazrat SULTAN BAHU BAHIB 

v. Prea, A. I. F, 1928 Lah 6 24 

——— —- Allenatlon—Declaratory decree by rever- 
stoner—Succession opening subsequently—Rights of 
reversionera not born at time of  decree—Decree 
ex parte—Alience’s right tq challenge it 

A declaratory decree obtained by a reversioner 
enures to the benefit of all reversioners who may 
be entitled to succession when the succession opens 
oat whether they were or were not in existence at 
the time the decree was obtained. 

While a reversioner lead that another rever- 
sioner who brought a previous suit did not repre- 
sent him because he did not contest the suit bona 
n Such a plea is not o to the alienee. L 

ABAIN BrNGH v, WARYAM SINGH, A. I, R. 1928 Lah. 
545; 10 Lah. L. J. 378 . 139 


—— — Gift—Gift im favour of wife and 
grandson—No distinction drawn —Gift in favour 
ef wifes nature of—‘Tamlik,” meaning of. 
The form of alienation known as tamlik connotes 

that the property alienated has been settled in full 

ownership. 

Wheres person governed by the Oustomary Law 
of the Punjab made a gift in favour of his wife 
and grandson and used the same word wartsan for 
both, and made no distinction as to the rights that 
were being conferred on them: 

Held, that the gift in favour of the wife was an 
absolute one. L Oasar v. Bans KHATUN, 10 Lab. L.J. 
215; A. I, R. 1928 Lah. 369; 9 Lah. 448, 20. P. L. R. 
546 110 
———— ———————  Belf-acquired. — property— Daughters 

v. Collaterale—Awans of Jhelum District. 

Amongst Awans of Jhelum District a daughter 
succeeds to the self-acquired property of her father 
in preference to his collaterals. L SULTAN v. SHABFAN 
A. I. R. 1928 Lah. 703 846’ 


———- Urban immoveable property, power 
to alienate. ° 
The customary power of avoiding alienations of 
ancestral land acquired as members of village com- 
munities does not extend to urban immoveable pro- 
perty acquired as an investment without reference to 
ancestral land in the village community. L Sanr 
SINGH v, JIWAN SINGH 804 
——— Wiul—Ezxtent of powers, determina- 
tion, of, in reference to personal law—Hrror of law, 
Where in acase in which the parties claim to be 
- governed by OCustomary Law the power to Will is 
established under Oustomary Law, the limits to such 
power should. be looked for in the Customary Law 
at least in “the first instance. To look for such 
< limits in the personal law of the parties isan erfor 
of law justifying interference in gecond appeal, L 
. Kaum e, Hampar, 29 P. Le R. 618; A. LR. 1928 Lah. 
940 So <6. 7° 377 





g Custom or personal law— Party belonging 

„to notified agricultural tribe forming compact village 

community, “but doing contracting. wark in eities— 
Presumption of custom, 

- A person belonging to a tribe which has been notifi- 

ed as an agricultural ribe undgr the Punjab Aliega- 





e e e . 
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‘tion of Lend Act and formsa compact village com- 
munity depending on p deeds musibe presumed 
to follow custom and this presumption is not dis- 
placed by the mere fact that he has given up 
agriculture as his profession and has taken to con- 





e tracting business in a neighbouring city. L ABDUL 
RAHMAN v. GHULAM ALI, A. I. R. 192 954; 29 P. 
L. R. 670 354 
—- Raldas Chamars—Lambera son, whether 

inherits to step-father. 


There is no custom among the Raidas Chamars, 
under which a lambera son inherits to his step- 
father. A Ruru v, Mewa Lar, A. I. R. 1928 E 

1 

Declaratory decree—DPteree in favour of several 

plaintiffs—Defendant appealing against only one 
of them—Competency of appeal. 

Where a joint declaratory decree has been passed 
in favour of several plaintiffs it is not competent to 
the defendant to prefer an appeal impleading only one 
of such decree-holders as respondent. L FERozE A. 
COOPER v. SECRETARY OF STATE FOR INDIA, A. I R. 1928 
Lah. 947 692 


Decree—Preliminary decree appealed from—Final 

decree, passing a 

The mere fact that an appeal from a preliminary 
decree is pending does not preclude the trial Court 
from passing a final decree. L Sumea Mau v. Rur 
NazaiN,29 P. L R. 571; A.L R. 1928 Lah, 904; 10 
Lah. 132 274 
Deeds—Ezecution of deed by illiterate person— 

Proof of knowledge of contents. 

In the ‘case of an illiterate person knowledge of 
the contents of a document executed by him can- 
not be inferred from the fact that he marked the 
document. O HUPRAJI v Onanpra Barr, 5 O. W.N. 
677; A. 1. R. 1928 Oudh 386 829 


Disqualified proprietor—Power to create wakf— 
See BUNDBLEHAND ENGUMBARED Estates Act, 1903, 
s. 10 (2) , 583 

Divorce Act (IV of 18695, s. 18—Proceedings for 
declaration of nullity of marriag@—Joinder of 

rayer for custqdy and maintenance of children, 

egality of.. i 

A prayer fdt the custody and maintenance of the 
children may be combined in a petition to declafe 
a marriage null and void. A Eaa ALIOR ANDERSON 
v. Bowarp JoHN ANDERSON, A. I. R. 1928 AS 
Equitable mortgage- All title-deeds, whether 

should be deposited—Power to borrow, whether in- 

cludes power to mortgage. : 

There is no technical role that in an equitable 
mortgage all the title-deeds should be deposited, 
itis merely a matter of intention. 

Power to borrow for the purpose of management, 
ofan indigo concera and far oultivation of indigo 
includes power to mortgage if it is fecessary or 
expedient to do so in order to raise money. «Pat 


ELIZABETH “Mar TooyzY v. BHUPENDRA Natu Loss, 

A.I. R.1928 Pat, 304; 7 Pat. 520 | "n 7 

Estoppel. 

e See Evronnon Aor, 1872, s. 115 . 175 
See Minor C; f T i 

-——$— AMcquiescence in previous sales —L'orjeiiure o 
right to object to subsequent sales, * 


* [t is well-established that mere acquiescence in 
previous sies does not imply the renunciation of 
*. g e hg 

. LJ 
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the discretionary right of the proprietors to object 
toa subsequent sale, L Sant Ram v, Nacina, 10 Lah 
L. J. 482 716 
Landlord accepting rent from tenant— 

Tenant, whether to be treated as tenant holding 
without landlord's consent. See OUDH RENT AOT, 
1886, s. 127 465 


——— Occupancy tenure created by — settlement 
decree —Mortgage of tenure, whether binding on 
mortgagor. 

Where occupancy rights are conferred upon a 
person by means of a decree and the decree declares 
those rights to be non-tranaferable, the mortgage of 
such rights, though not binding upon the landlord, 
is binding on the transferor, and neither he nor any 
person claiming under him can avoid the transfer on 
the ground that it is against the terms of the decree 
and is, therefore, void. O Ram HARAKH v. CHAIL 
Bunar, 12 R. D. 435; A. I. R 1928 Oudh 500 194 


Suit for partitin—Fresh suit for parti- 
tion by defendant in prior suit— Plea of bar by 
prevwus sutt—Plea by contesting defendant of bar 
by prior suit—Withdrawal of suit and claim for 
partition in prior suit by defendant—Objection 
that defendant cannot claim his share without suit 
—Blowing hot and cold. 

The plaintiff sued for & declaration that the 
plaintiff and defendants Nos. 2and 3 were entitled, 
as reversioners, to the suit property, and for parti- 
tion and recovery of his one-third share. Issue No.2 
raised the question whether the plaintiff and defend- 
ants Nos, 2 and 3 were reversioners, Issue No 4 raised 
the question whether the plaintiff was estopped by 
reason of a prior compromise decree. These points 
were found against defendant No. land the suit was 
decresd. Meanwhile defendant No. 3 filed a suit 
for his one-third share. Defendant No.1 there cən- 
tended that asthe plaintiff was a party to the other 
partition suit a separate suit was not maintainable, 
The 3rd defendant thereupon withdrew the suit 
and applied in the prior suit for partition on pay- 
ment of Coust-fees : 

Held, (1) that it was not open to the Ist defendant 
to contend that this was fot a° case in which de- 
fendant No. 3 could ask for a decreé for his share 
“on payment of Oourt-fees as in a partition decree, 
since he had lost his other remedy having been in- 
duced to withdraw his suit by the plea ofthe lst 
defendant, š 

(2) that it was, however, open to the contesting 
defendant to ask for an enquiry as to whether 
3rd defendant wasestopped by reason of the com- 
promise decree. M VARADA APPALANAIDU v. Bopu 
ANNAMNAIDU eA. I R. 1928 Mad. 555 688 


Evidence—Description of witness in deposition, 
whether part of deposition. 

The e, parentage, nge,” residence and pro- 
fegsion ola witness form parteof the deposition on 
solemn affirmation and not part of the heading. Pat 
OnoraN Sines v. EMPEROR, 7ePat. 361; A 1. R. 1928 
Pat. 420; 20 Or 4L. J. 804; 11 A. Ie Cr. R. 91; 10 P. L. 
T. 26 308 

Document proved But not exhibited, whe- 
ther evidence. 

Wéhen a document has been filed amd proved in 
a case it doesenot cease to be evidenc? simply 
because it has not been marked as an exhibit L 
MAHESH Das v. Nora, A, I. R. 1929 Lah, 82 381 
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Evidence Act (| of 1872), s. 11—Conduct on 
previous occasions, relevancy of. . 
incidents in connection with processions which 

an accusdd has led previously are &dmissible under 

a ll of the Evidence Act to show ethe particular 

line of action which the accused would probably 

take in regard to similar processions on subsequent 
occasions. OC SATINDRA Nata BEN GuPrA v EMPBROR, 

32 O. W.N 477; 47 O. L.J. 444; A. I. R. 1928 Cal. 

438; 29 Cr. L J. 844 396 


8, 15—Evidence of similar acts, admissibility 


of. 

Evidence of similar aeta is admissible when such 
astas evidence a system, and to rebut, in anticipation, 
the probable plea of mistake or innocent condition 
of mind which the accused may take. L Raw 
Kisman v. Emperor, 29 Or. L. J 835, A, I. R. 1928 
Lah. 880 387 


e 

ss 18, 25, 26—O fender giving information 
voluntary to Police after First Information — 
Admissibility of statements made—Adsnission— 
Criminal Procedure Code (Act V of 1898), s. 162. 


Information was laid before the Police, that A, B 
and C had a fight with another and after killing 
him had concealed his body. Spbsequently, A went 
to the Police Station and gave information that 
there was a quarrel between A, B and C and 
another and that the latter was lying injured ina 
field. Ina trial of A, B and C for murder. ; 

Held, (1) that the statement of A was not inadm1e- 
Bible in evidence under ss 25 and 26 of the Evidence 
Act, as A had not in fact been charged with any 
offence and was not in Police custody when he made 
the statement, but was admissible as an admission 
under s. 18 of the Evidence Act ; 

(2) that the statement was not inadmissible under 
s. 162, Oriminal Procedure Code ; 

(3) that the statement was not admissible against 
Band C, Pat Ras Kumar SINGH v. BMPEROR, 0 P. L. 
T. 449; A. I. R. 1828 Pat. 473; 29 Or. L. 4.913 721 


8. 27—OConfession leading to pe ird 
fact, admissibility of —W hole statement, whether 
missible—'P'act', meaning of—English and Indian 
Law compared. 


Under,s. 27 of the Evidence Act, the whole of 
the information given by the prisoner including the 
confessional portion thereof, which relates to the 
fact can be proved against him, and the word ‘fact’ 
in the said section includes not only the concrete 
thing discovered by the Investigating Officer, but 
also its description as given by the accused includ- 
ing itsconnection with the crime which ig under 
investigation. 

Under the said section While so only muck of the 
information can be proved as has led to the dis- 
covery of the fact, there is no legal justification for 
splitting up or cutting down the statement of the 
prisoner Bo asto make it a vague anf unintelligible 
&tatement and thus to defeat the very object with 
which s. 27 was enacted, and, therefore, the informa: 
iion must be proved in the precise terms in which it 
was gen." : a. . 

An accused person confesmed that he had sold a 
part of hisshare ina dacoity to a particular person 
and some of the stolen articles were recovered in 
puraylance of this igformation In fhe trial it was 
contended fhaf the description of the property as 
pe aacused’s share of the dacoity was a such an 
information aa led to the recovery of the property 


v, 
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and wag not admissible in evidence under s. 27 of the 
Evidence Act : . ° 

+ . Held, that the confession so far as it related to 
deacription of the Property was also admissible in 
evidence, 

Per Fforde, J —In every case of this nature the 
Court has to consider how muoh of the informa- 
tion given by the accused does relate distinctly to 
the fact discovered. 

The Evidence Act, in express terms, puts the law 
en the subject on a much wisior basis than does the 
Common Law in England. L HARNAM SINGH v Ex 
PHROR, A.I R 1928 Lah. 308; 29 Or. L. J. 881; 9 Lah. 
626; 29 P. L. R.679 561 


———-— 8. 27—Voluntary information by offender 
to Police—Discovery of corpse in consequence of 
information—Admuseibilaty? of statement —Confes- 
sion made before accusation and arrest, admussibil- 
ity of. , 

Whose & person who had wounded his wife went 
io the PoMce Station immedigtely and stated to a 
Police Officer that he went to a certain room 
where hia wife was sitting and wounded he: and 
in consequenca of this information the Sub-Inspec- 
tor of Polige was able to discover the corpse of the 
woman in that room. 

Held, that the statement was not admissible in 
evidenco under s. 27 of the Evidence Act at the 
trial inasmuch as the person who made it was 
neither an accused person, nor in the custody ofa 
Police Officer when he made the statement. Pat 
DEONANDAN DUSADE v, Ewpgzror, 7 Pat. 411; 9P.L. T, 
933; 29 Cr. L. J. 790; A. I. R. 1928 Pat. 491; 10 A. T. 
Or. R. 466 118 


$. 30—Confession ın warrant case—Admis- 
sibility of confession against co-accused. 

Where in a warrant case an accused pleads guilty 
to the charge and makes & confession on which his 
conviction could be based, his confessional statement 
is admissible in evidence against his co-accused 
under s. 30, Evidence Act. Ll Baw KISEEN v, EnarPEROR, 
29 Cr. L.J 835; A. I. R. 1928 Lah. 880 387 
——— 88. 41, 44 —Divoerce decree of foreign Court 

—Plea of fraud and collusion—Decree in rem, 

whether can be impeached by third partied. 

A decres in rem passed by a foreign Court can be 
assailed in India even by persons who were not 
parties to the suit in which it was pronounced on 
the ground that ıt was not Pronounced by a Court 
of competent jurisdiction or that it was obtained 
by fraud or collusion. 

Gecfion 44 0f the Evidence Act is not inapplicable 





to judgments in rem. “Pat Sita Devi v. NARAYAN 
Bisas, 9 P. I.. T. 397; A. L R 1928 Pat. 375 762 
8.54. See CRIMINAL TRIAL 453 


—— — 88. 60, 67—Proof of decument—Proof of 
mera admisHon of execution, suficrertcy of. 
Proof of an admission by ihe executant of a 

* document that he has signed itis a legal mode Of 
roof of the excution of the document. Section 67 of tbe 
. Evidenca Aat dogs not lay down that & dowumgnt must 
necessarily be provede direct evidence of the 
handwriting of the exeoutant. C Kararı Prosan 
"Dern v. East. INDIAN RAILWAY Ogurany, 48 O L.J. 


32, A. I. R. 1928 Oal, 498 ee A 792 
~. 68 as amended by Act XXXI of 1926— 
3, 59 vas 


Tame of Property Act QV of 1884), 


a by Acte XXVII of |f omdX of 1947 
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\~Morigage-deed—Proof of 

denial'— Attestation by scribe. 

A mortgage-deed was written by one H and was 
signed ‘Mark by the hand of M by the hand of H; 
It was attested by three witnesses one of whom B gava 
evidence, The other two witnesses R and S were dead, 
R had similarly attested the mark of M below’ the ac- 
knowledgment before the Sub-Registrar, In a suit 
on the mortgage-deed the defendants said that they 
had no knowledge of the mortgage and that if 
genuine it was without consideration, B gavo evi- 
dence that Af was not present when he attested it 
but that he attested it subsequently on M's request, 
The lower Courts held that the deed was not proved, 
After the decision ofthe lower Appellate Court Acts 
Nos. XX VIL and XXXI of 1926 came into force : 

Held, (1) that the denial in the written statement 
did not amount to a specific denial within the 
meaning of 8, G8 of the Evidence Act as modified by 
Act XXXI of 1926, and that the plaintiff wag not, 
therefore, bound to call an attesting witness in proof 
of the execution of the deed; 

(2) that even ifthe denial be taken to be specific, 
the document was JEn proved inasmuch as M 
had received from ¥, at least before the Sub-Registrar 
an acknowledgment of her mark within the mean- 
ing of Aot XXVII of 1926 and H had signed his 
name not as a scribe but as an attesting witness, 
B YAKUBKHAN DAIMKHAN SRRGURO v. QULJARKHAN 
ABDULKHAN, 30 Bom. L. R.505; 52 B. 219; A.I R. 
1928 Bom. 267 287 

S. 90, effect of—Document between strangers 

to sint, admissibility of. . 

Section 90, Evidence Act, only gives diseretion to 
the Oourt to dispense with proof as to the execution 
of a document and raises nc presumption whatever 
as regards its accuracy and cannot be used so ag to 
dispense with formal proof of the contenta of the 
documente as required by law. : 

A document between strangers to tlie suit in whieh 
mention is made of one of the parties tothe suit or 
their predecessore-in-interegt as holding the land as 
belonging to the executants of the docyment is not 
admissible in evidence L ABDUL GHANI v, FAqrn 
MUHAMMAD, A. I. R.1929 Lah. 78 361 


8. 91, cope of. : 

As there is always an oral agreement arrived at 
between the partiesin the case of eveiy transaction 
if the parties reduce the terms orally agreed to, to 
writingethen the dooument becomes under a, 91, 
EHyidence Act, the only means by which the terms 
could be proved in a Court of Law. It isnot opan to 
any ofthe parties thereafter to seek to prove the 
terms of the contract referring to the origina! oral 

reemont, e e 
AE coton 91, Evidence Act, applies not only to cases 
where the contract is brought about or concluded by x 
the writing but nlsogvhere the contract having been 
originally made by parol ia subsequently reduced to 
writing. M Kopru Bax: GoUNDAN v. OHINNA SWAMI 
Gounpay, A? I. R. 1925 Mad. 540; 28 L. W.234 677 


3. 91—Unregistered deed of partitien—Oral 
evidence te prove fact of partition, admisnbility 
if e 
: he fact of partition may be proved by oral evi- 
dence glth@ugh the deed embodying the iergns of 
partition cannot be proved for want of registration, 
Mauna Ton SziN v. Ko Tv, 6 R. 337; A, I.R -1928 
Rang. 196 * e. 472 


execution—' Specific 
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8, 91 (b). ` See Promissory NOTE 482 

————— 8.92. See Hinnv Law 762 

8. 92—Sale—Oral agreement for conveyance, 
admissibility of. 

As between the actual parties to an outright con- 
veyance a contemporaneous oral agreement to allow 
re-purchase cannot be proved, but if the party 
who alleges the contemporaneous oral agreement was 
not actually aparty to the conveyance (although 
the conveyance was given on his behalf) he can 
proyo that there was such an agreement. R Ma Mrv* 
AUNG Auna. 6 R. 376; A. I. R, 1928. Rang. 244 832 


——— sS, 114— Presumption of regularity of judicial 
acts, scope of. 
Section 114 ofthe Evidence Act merely authorises 

a presumption that a particular judicisl or official 

act which has been performed has been performed 

regularly It does not authorise the presumption 
without any evidence that the act has been performed. 

Pat Hira Lar v. JAGATPATI SAHAT, 9 P. L. T.523; A I. 

R. 1928 Pat. 600 797 

$8. 114, 133 —Approver's statement, necessity 
of corroboration of—Conduct of accused as cor- 
roboratton. 

The evidence of an accused person's conduct may 
be used as corroboration of an approver's story. But 
when the conduct of the accused, though raising a 
very strong suspicion against himris not inconsistent 
with his innocence, it must be considered as in- 
sufficient corroboration of approver's “story and, 
therefore, not affording a aafe basis for conviction. L 
URATRU MALIK v. EMPEROR, A. I. R. 1928 Lah. 681; 28 
Or. L. J 851 435 


——— — 8. 114, Illus. (a)— Penal Code (Act XLV of 
1860), s. 879—Theft—Stolen article found in place 
“occupied by several persons—Presumption of theft, 
whether arises—Liability of occupants. ` 
Where an earthen jar containing stolen ghee was 

found ina Railway waggonin which five Railway 

porters and a Policeman in charge of the train 
were travelling and the*only evidence in the case 
was that the ghee had been stolen from the tins 

of ghee loaded in the same train: , 

Held, that the five porters could ,not be con- 
Jicted of theft on the basis of thë presumption 
arising out of possession of stolen ghee as, under the 
circumstances, possession of the ghee could not be 
imputed to them. 

er De Souza, A. J. C.—No doubt, possession of 
stolen ghee immediately after the theft raises the 
presumption of theft against the person in whose 
possession stolen ghee is found. But the law is 
clear that in order to raise the presumption the 
possession of the property must be exclusive as well 
as recent, Possession implies not only the physical 
act of detention but also an intention to possess 
which is known to eivil lawyers as the animus 

possidendi." e A . 

Per Rupchand, A. J. C.— It is, no doubt true that 
if all the accused persons were in joint possession 
of the «tolen prgperty,ea presumption would arise 
that all of them wereeither thieves or receivers of 
stolen property. But before su&h presumption could 
be raised, itis incumbent on the Orown to prove 
(a) dhat each one of fhe accused fed either 
physical or constructive possession of the stolen 
proparty or any part of it or (b) that one or moreef 
„the accused had possession of the stolen property 
eor any part ofeit either physieal orgonstructite on 

e . 
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behalf of themselves and the other co-accuegd and. 
to their knowledge. S Marago v. Eureror, 29 Or. L 
J. 924; A. J. R. 1929 Sind 9 732. 
s. 114, Illus. (b)—Corroboration of approver's 
statement— Production of stolen property from place 
not in possession of accused, whether sufficient cor- 
roboratton. 

The production of stolen property by an accused 
person even from a place which is not in his own 
possession may be accepted as material corrobora- 
tion of the evidence, of an accomplice who has 
deposed that the accused joined him in committing 
the burglary or theft. L MUHAMMAD v. EMPEROR, 29 Cr 
L. J. 863 447 


—— —— 8.115—Contract Act (IK of 1872), s. 11— 
Specific Relief Act ao 1877), ss. $9, 41—Contract by 
minor—False represefitation as to age—Estoppel— 
Restitution— Person, meaning of. — 

Held, by the Full Bench—A minor, who, by 
falsely representing himself to be a nfajor, has 
induced a person to enter into a conteact, ie nct 
estopped from pleadifg his minority to avoid the 
contraet. 

Held, Per Shadi Lal, C. J. and Broadway, Dalip 
Singh and Tek Chand, JJ. Harrison SJ., ẹ dissenting.) 
—A party who, when a minor has entered into a 
contract by means of false representation as to his 
age, whether he be defendant or plaintiff ina sub- 
sequent litigation may, in equity, be required to 
return the benefit he has received from the contract. 

Per Harrison, J —A minor who has entered into a 
contract by means of a false representation as to 
his age cannot be compelled to make restitution 
where the result of his misrepresentation has been 
the passing of money as opposed to goods. 

The word ‘person’ in 8.115 of the Evidence Act 
includes minors. L Kuan Gur v. Lakga BINGE, A. I. 
R 1928 Lah. 609; 10 Lab. L. J. 413; 9 Lah. 701; 30 P. 
L. R. 60 175 


s. 116— Landlord and tenant—Estoppel of 
tenant against denying landlord's title—T'enant not 
ut into possession by landlord, whether estopped. 
nder s. 116 of the Evidence Aot if the relation- 
ship of landlord and tenant is established, the tenant 
would bee estopped from disputing the landlord's 
title even though he was not put into possession by 
the landlord k 
The question, therefore, to be decided in each case 
under s 116 of the said Act is whethera tenancy 
has arisen and not whether the tenant has been let 
into possession by the landlord. B SHANKAR NANA 
PATIL v JAGANNATH MaTHURALAL Buat, 30 Bom, L. R. 
741; A, I 5. 1928 Bom. 265 , 911 
————— 8,133. See Evipsyoz Acr, 1872, s. 111 435 
ss. 155, 157-—-Obsiruction to Receiver— 
Report of Receiver to District Judge, admissibility 


of. . 
A report made by a Receiver toa Wistrict Judge 
bf whom he was appointed stating that he was, 
wrongfully confined and obstructed by the accused, 
which is submitted not at or about the time of 
occurrefice but about 24 heurs afterwards cannot be ° 
adduced in evidence at the instance of the prosecution 
under s. 157, of the Evidence Act, though it can be, 
used by the defoftce under 8.155 of the Act to djs- 
credit tho Reeeiwfr. O-Eurznon v. Raar? CHANDRA Rao, 
55 0. 879; 29 Or. L. J. 823; A. L R. 1928 Oal. $32; 10 A. 
I*Or R. 456 . 327 
———— 8.165. Seu ORDINAL TRIAL 453 
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* Execution of decree—Sale proclamation—Mistake’ Guardians and Wards Act—concld. 


. as 


asto amount of decree—Sale held on proclamation 
showing lesser amount—Decree-holder, whether 
barred from claiming correct amount subsequently. 
A decree-hoider made an application for execution 
showing the correct amount due tohim under the 
decree. Inthe sale proclamation a lesser amount 
was shown through a mistake on the part of the 
execution clerk of the Court. The mistake was not 
noticed and sale was held. Ina subsequent applica- 
tion for execution for realising of the balance of the 
decree-debt the decree-holder claimed the correct 
amount dae. It was held by the Executing Court that 
as the decree-holder had aken no steps to correct the 
mistake in the sale proclamation within three years he 
waa debarred from executing the decies in respect of 
the correct amount: 

Held, that the decree-holder was not barred by any 
rule of law from claiming thecorroct amount due to 
hım. © RAKHAL OHANDHA Dz v. Onaren MONDAL 698 


Floating account—Payments in and borrowings 
after maximum 18 reached, 

In the ease of a floating account where security 
is intended to cover the maxumum contemplated by 
the parties, after the maximum amount 1s once 
borrowed and drawn, subsequent payments in, can- 
not be regarded.as payments made to reduce the 
maximus dimount of liability without any reference 
to, orany contemplation of, subsequent drawings or 
borrowings, but are only ascribable to an intention to 
keep down ihe interest and make the amount avall- 
able for being drawn out again. M BONTHI DAMODRAM 
OngTrY v. BANSI Lan Anger, A I R. 1928 Mad 566; 51 
M. 711, 55 M. L. J. 471; 28 L W. 521 297 


Guardlan and ward—Appointment of woman as 
guardian, propriety of. 
Whether or not a woman should be appointed the 


guardian of the property and person of a minor 


epends upon the particular circumstances of each 
case. Where the lady is & young widow with little 
or no education and no experience of business and 
there is considerable landed property and business 
on a vast scale she cannot be considered tobe a fit 
guardian. C CHANDRAWATI v. Jagan Naru SINGH, A |. 
R. 1028 Lah, 841 208 


Guardians and Wards Act (VIII of 1890), s. 7— 
Power of Court to appoint guardian efor minor 
without property. 

The Court can exercise its jurisdiction to appoint 
a guardian ofthe person of the minor even ifthe is 
possessed of no property. OC Victor Justin W ALTER 
> MARIA JoserHiNs Watrer, 55 O. 730, A. I R. 1928 
Cal. 600 543 


——À—— 8, 7 — Power of Court to appoint third person 

a8 guardian ° 

Although, in general, parents are entrusted with the 
custody and education of thoir children, yet this 18 
done upon the natural presumption that the 
children will be properly taken care of and will be 
brought up*with a due education in literature 
and morals and religion and that they will be 
treated with kindness and affection. But whenever 
the presumption is rem6ved, the Gourt wal inter- 
fere and deprit, the, p&rents of their custody of 
their children and appoint a suitable person to act 
ardian apd take care of them gnd to superintend 
their educatign. C VICTOR JUSTIN WALTER v. Mania 
JosmPHINE WALTER, 55 0.730; Att. R. 1028 Cal. O43 

Ld e 

—— —— 88, 12 (1, 25 (1), 45 (1)—Power of Court 
. e. . 


60 . E 


io compel person other than guardian to produce 

minor in Court, limits of. 

A District Judge has no power under s. 45 (1) of 
the Guardians and Wards Act to direct a person, 
who is not the guardian of a minor, to produce the 
minor in Court except in pursuance of a direction 
unders. 12 (1) of the Act or an order under s. 25 (1) 
of the Aet. C Kinu SUNDARI Devi v. NARENDRA NATH 
Moxkersag, A I. R. 1929 Oal 27 134 
————-$.17 (1)—Appointment of guardian—Wel- 

fare of minor. 

. The first and paramount matter for the considera- 
tion ofthe Court isthe welfare ofthe child, which 
is not to be measured by money only or by physical 
comfort only, but isto be taken inits widest sense 
The moral and religious welfare of the child must be 
considered, as well as its physical well-being, nor 
are the ties of affection to be disregarded, though 
they are not conclusive. 

In considering the matter from the point of view 
of the welfare of the minor, as the Court must do 
under general principles, ns also in view of the ex- 
press provisions of s 17, cl. (1) of the Guardians and 
Wards Act read with the other clauses of the sec- 
tion, the Court may with advantage look to the 
circumstances which may possibly stand in the way 
of the child being properly looked after. C Vioror 
Justin WALTRR v Marie JosgPHINE WALTER, 05 C. 730: 
A I R.1928 Cal. 600 543 


———— B. 17 (4)—European British subjects— 

Parents! right to guardianship. 

As between puenta who are Euro British 
subjects adversely claiming the guardianship of the 
person of a minor child neither purent is entitled 
to it as a right, but other things being equal, if 
the minor is a male of tender years, or a female, 
the minor should be given to the mother, and if 
the minor is a male of anage torequire education 
and preparation for labour and business, then to 
the father. C Victor Justin WALTER v MARTIR Joen- 
PHINB WALTER, 55 O 780; A.I. R 1928 Cal 600 543 
——— 8.25 (1). See Gtarpians AMD Warps ACT, 

1890, s. 12 (1) 134 
———— s, 26—4iemoyal of minor from jurisdiction 

of Court, when permissible. 

Under th? Law in England upon which s. 26-of 
the Guardians and Wards Act is based where the 

ersons of infants are, by due and proper course of 
aw, brought before the Court, it will take special 
care that they remain within its jurisdiction, and 
obey ita directions therein, and will notin general, 
whether they be actual wards or not, bs permitted 
to betaken or to go out While, therefore, leave for 
permanent residence outside the jugisdiction of tho 
Court may be granted for good and sufficient 
grounds and under sufficient safeguards, leave for 
the permanent residence of the child abroad and 
out of the Courtes jurisdéction 18 npt permitted 
exce where it 1g manifastly advantageous to the 
child as regards health and the like. C Vicror 
Jest Wa ann v Man1E JOSIPHINE WALTER, 55 O, 730, 
A. I. R. 1928 Cal,6(0 ° : * 543 
g.45 (1). See GUARDIANS AND Warps Act, 
1890, s. 12 (1) * . 134 


“Hindu Law—Adoptign—Authority by member of 
joing family to adopt—Death of member, whether 
sr Ja authority. 

e Authority to adopt ason gjven by a member ofa 

joint Hindt family is not automatically extinguish. 

. . 
* 
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ed on his death because ofthe property lapsing to 

other members by survivorship A Hira LALU PIARBY 

Lar, 26 A. L. J. 849, A. I R. 1928 All. 505 622 
Adoption, effect of. 

Ib isa woll established principle of the Mitakshara 
Law that an adoption in the Dataka form has the 
effect of transferring the adopted boy from his 
natural into the adoptive family and consequently 
of losmg all his rights of a son in his natural 
family including the right of claimmg any sharo in 
the estate of his natural relations. L DmnawNA Mau v. 
PanuESHARI Das, A.1. R 1928 Lah, 9 251 


Apostacy— Conversion to Muhammadanism 
—Succeanon to convert—llvndw relations, rights of 
—Caste Disabilities Removal Act (XXI of 1850), 
applicability of. 

There is no rule of law that in the case of a convert 
from Hinduism to Muhammadaniem, the heirs ac- 
cording tothe Hindu Law will take allthe property 
which the deceased had at the time of his con- 
version. P 

The law which governs inheritance or succession 
toa peraon's estate is the law to which he himself 
was subject at the time of his death. 

Where a Hindu who hada Hindu wife became a 
convert to Muhammadanism and died s Muhammadan 
leaving some Muhammaden and Burmese wives : 

Held, (1) that the Hindu widow was not entitled 
to inherit any part of his estate as the succession 
was governed by the Muhammadan Law ; 

(2) that Act XXI of 1850 had no application as it 
only applied to tbe converts themselves. R Oxup- 
AMBARAM CHETTIAR @ Ma NygiN Mg, 6 R. 243; A. I. R. 
1928 Rang. 179 2 


— Co-widows—Ight of survivorship—Effect 
of partition between them—Alienation for legal 
necessity by one widow without concurrence of the 
other—Surviving widow not bound. 

Tf a Hindu dies leaving two widows, they succeed 
as joint tenants with a right of survivorship. 
They are entitled to obtam a partition of separate 

rtions of the property go that each may enjoy 

er equal share of the income accruing therefrom. 
Each can deal as she pleases with her own life- 
interest, but she cannot alianate* any part of the 
corpus of the estate by gift or Willeto as to pre- 
judice the rights of the survivor or a future rever- 
sioner. If they (the widows) act together they can 
burden the reversion with any debts contracted 
owing to legal necessity, but one of them acting 
without the authority of the other, cannot prejudice 
tho right of survivorship by burdening or alienating 
any part of the estate. The mere fact of parti- 
tion between the two, while it gives each a right 
to the fruits of the separate estate assigned to 
hor, does not imply a right to rejudice the claim 
of the survivor to enjoy the full fruits of the pro- 
* perty during her lifetime 

Musammgé Umrao Kunwar dnd Musammat Gaya 
Kugwar, who were the fenior eend jumor fyidows 
respectively of one Laiq Singh, effoctedea partition 
of his property through the Ifevenue Oeurts, that 
is to sdy, they separatdd and divitled the enjoyment 
of the widow's lfe-estate, each dealing thenceforth 
with the properties that fell to them respectively 





` under the partition as if they were separate owners 


of tl life-estate therein 1891 the sa@ior_ widow 
executed in fav6ur of the defendants a mortgage 
of the villages assigned to her on such partitidh. 
e e 4 


INDIAN CASER, 


(1828 
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. . 
The said mortgage was for a legal necessity, but 

* was made without the consent, express or implied, 
of her co-widow, Musammat Gaya Kunwar. fter 
the death of the mortgagor (Musammat Umrao 
Kunwar) in 1808, the surviving widow (Musammat 
Gaya Kunwar) brought the present suit to recover 

epossession of the said villages from the defendants 
aortaga), The trial Court decreed her suit, but 
only on the footing that in so faras the mortgage 
which had been granted by the senior widow was 
justified by necessity, she (the plaintiff) was bound 
as a condition of obtaining possession to pay the 
amount due to the mortkagees (defendants). The 
Court of Appeal (Ohief Court of udh) reversed 
the judgment of the trial Oourt and held that the 
laintiff was entitled to an unconditional decree 
or possession of the villages. On appeal by the 
mortgagees to the Privy Council: 

Held, that the plaintiff fho succeeded in 1908 to 
the villages by right of survivorship was not bound 
by the mortgage of 1891 even to the extent that 
it was made for a legal necessity, inasmuch as 
it effected without her cqneurrence and witheut even 
pe consent to the borrowing being ever applied 
or. 

Obiter dictum.— When the concurrence of the oo- 
widow has been asked for to a borroWing by the 
other for necessary purposesand unreasonably re- 
fused, & mortgage for such & debt granted only 
by the one widow might be held binding on the 
corpus of the estate anda forttorion the surviving 
widow. PC Gauri Nata KakaJ1 v. Gaya KUNWAR, 5 
O W.N 661; A.I.R 1928 P. O. 251; 28 L., W. 378: 55 
M. L. J. 339; (10e) M. W. N. 158; 48 O. L. J. 405; 33 O. 
W.N. 39; 55 LA. 399; 31 Bom. L. R. 1; 26 A.L.J. 
1174 485 


Domicile—Hindu subject to personal law as 


opposed to law of domicile. 

According to the law of British India, in the case 
of Hindus (as in the case of Mubammadans), ques- 
tions of personal law are determined not by the 
test of domicile, but by reference to the religicus 
community to which the person belongs In other 
words, the law of Hindus and Muhammadans is the 
law of their religion. Part II of the Succession 
Act dealing with domicile does not apply, tnter alha, 
to Hindus., . 

While, ordinarily, a British Indian subject can 
change his domicile and acquire anew law along 
with anew domicile, this right is denied to a Hindu 

Under the law administered bya British Indian 
Court, a Hindu carries along with him his personal 
law wherever he goes and he cannot, however fixed. 
his determination may be, get rid of that law. | 

Wherever the law of British India admit the 
operation of a personal law? a Hindu's rights and 
obligations are determined by the Hindu Law, that 
is the law of hisreligion, subject to the exception that 


by Statute gny part of that law may be abrogated. 
A European, therefore, who becomes & du, 
pbecomesalso subject tothe Hindu Law, although in 


this case, the test is not one of domicile, but one of re- 
ligion. M Rarvaxst D MORARJI v. ADMINISTRATOR- 


GENERAN or Maneras, 55 M'I. J. 478; 28 L. W. 074; . 


(1928) M. W. N.848, A. I. R* 10£8 Mad. 1979 364 


Glft— Giftby husband to wife—Delivery 


of possession. e : . k 
Where a husband makes a gift of his house to bis 
wife the gift cannot be held to be,invalid merely 
bepause the husband does not vacate the hêuse and 


e o - 
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4 E 
.put the wife in exclusive possession ofit, Allthat 
18 required in such a case is an unequivocal intention 
to a gift and an effective transfer bf control 
of, and power to dispose of, the donated property to 
the donee. L DHANNA Mar v. PagMESHARI Das, AIR, 


1928 Lah. 9 251 


— — — Insolvency of father—Attachment of son's 
share—Official Recewer, power of, to sell son's share. 
On the adjudication of a Hindu father, itis only 

the power of the father to sell “the shares of the 

sons that passes to the Official Receiver; the power 

is, however, subject to the s&me qualification as it 18 

in the father's hands, so that where the son's shares 

have been attached by a third party the Official 

Receiver cannot, after such attachment, exercise the 

father’s power of sale. so as to affect the son's 

interests in the properties, M ADUsUMILLI GoPALA- 

ERISHNAYYA v. PayyarH Gortan, 27 L W.430; A 1. 

R. 1923 Mad. 479, 51 M 342; 51 M. L. J. 674 505 

Joint famlly—Acquisitions of members— 
Preswmptvon —Ezistence of small nucleus, effect of. 
The mere existence ofa nugleus of ancestral pro- 

perty, however small, does not raise a presumption 
that property subsequently acquired by the mem- 
ber of & joint Hindu family is joint property and 
throws theeontfs of proving that the property is not 
partible upon those who allege it. 
legally entitled to take the smallness and apparent 
insufficiency of the nucleus into consideration in 
deciding whether the presumption of jointness is 
amply rebutted in view of the evidence read as a 
whole, and to come tothe conclusion whether the 
cost of th» subsequent acquisitions could have 
come out of itand whether, asa matter of fact, the 
family nucleus was taken in making the new 
acquisition. L Kansai Ram v, Sankar Das, 10 Lah. 
L. J. 82; A. I. R. 1928 Lah. 397 596 


— Alienation by junior member, how 
far binding on joint family ~Indwidual members, 
whether can litigate same powt—OCwil Procedure 
Code(Act V of 1908), s. 11, Expl. VI. 

An abenation of joint family property by a 
member who is not the managing member of the 
family may be binding on the family if the aliena- 
tion be for the joint family necessity. Any mem- 
ber of a joint family is entitled to deal ewith the 
family proparty and to incur debts binding upon it 
provided the act is done in times of distress and for 
family necessity. 
aln the case of a Hiudu family where all have 
rights it is impossibls to allow each member of the 
family to litigate the same point over and over 
again end the Oourt has, in each caso, tolook to 
Expl. VI of s. 11 of the Code of Oivil Procedure 
to see whether or not the leading member of the 
family has been acting either on behalfof minors in 
their interest or, if they are majors, with the assent 
of the majors., Pat Ras Das Sinau v. TANAK SINGH, 
A. I. R. 1928 Paf. 557; 9 P. L. T. 758 51 





— business—Liability of members as 
partners. e à 
: Whena Hindu jeint family carries on businefs, tho 
membarg of the fhmil$ are in the position of 
parinera in regard to pereons dealing with that 
business. A Dz Dayan v. Barpko Bmaaap, A. I.R, 
1928 All. 491; 20 A L.J. 1036, 50 98% , $43 
——— Family business stopped by father 
some years before hia death —Üontwuation by som 
Aum 





e * e. 
- ee 
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, some time afterwards—Business, whether joint family 
business, 

The mere circumstance that the father and head 
of the family ceased for some reason to carry ona 
family business for a few years before his death is 
noi sufficient to make a similar business continued 
*by the son sometime afterwards any-the-lesg e family 
business. M BoNTHI DAMODRAM OHxTTY v, Banst LaL 
„Apang, A.I.R 1928 Mad. 566; 51 M. 711; 55 M. L J. 
471; 28 L W. 521 297 
- Joint famlly—Gains of science. 

Gains of a member of ajomt Hindu family from 
science, are not partible joint property of the famil 
where the education of the member which made sack 
gains possible was acquired without detriment to 
the family estate. L SHI RAM v. SHANKAR Das, 10 
Lah. L. J. 93; A. I. R. 1928 Lah. 397 596 





———-——— Pious obligation of sons to pay 
father's debts—Mortgage-decree against father—Sons 
nol impleaded as parties—8Sale of po property. 
Where a decres has been obtained against a 

Hindu father on the basis of a mortgage executed 

by him, even if the sons have not been im- 

pleaded as defendants, the family property will be 

available for sale inexecution of such a decree on 
the ground of the pious duty of the sons to pay 
the debt of their father. L UJAGAR Mar v. RAMDITTA 
Mau 787 
` - — —- Power of father or manager to rarse 
money for starting new business 
Where there ıs ancestral piopeity held in co- 
paro nag by a Hindu femily governed by the 

uakshara, 1t is not competent to the father, the 
karta, or the adult members of the family to trans- 
fer the ancestral property to raise money to start or. 
carry on anew business with the object of pecuniary 
gain for the family. A Parsoram Narain v. BENARES 

Bank, LTD., BENARES, A.I R. 1929 All. 59 694 


ees Purchaser by father in son's name— 

Presumption of benami—Wetght of such presump- 

tion. 

When a purchase of real eatate is made by a Hindu 
in the name of one of his sons the presuMption is in 
favour of its being a benamt purchase and the burden 
of proof lies on the party in whose name it was 

urchased to prave that he was solely entitled to the 
kaga) and beneficial interest in the permanent" 
estate. But the presumption is rebuttable and its 
strength or weakness can only be gauged by reference 
toallthegurrounding circumstances. L Kansar RAM 
v. SHANKAR Das, 10 Lah L J. 93; A. L R. 1928 Lah. 
397 Hf 596 
-—————————— Suit for partitien—Co-parcener in 

povsesston of joint property—Liability to account 

for profits. ] . . 

In a suit for partition between the members of a 
joint Hindu family, a co-parcener is not accountable 
to the other parties for, the profifa ef the joint pro- 
party in Jus possession before the date of tire family 
disruption where ther@is no allegation of fraud tr 
improper con@uct on his part. L KANSHI RAM v. BHAN- 
XAR Das, lO ah. L J. 93, A.I R.1928 Lah. 387, 596 

——— Suit against manaBler —Defendant 
not deseriped as manager in plaint—Decree, whether 

binding on family. E 

The mere fact that the manager of a joint family 
against wponf a suit is instituted is not described in 
the plaint as manager does not show that he 1s sued 








"in his personal capacity. When the circumstance 
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are clear showing that a person happened to be a 
manager of a joint family and that the property 
involved in the suit was the family property, the 
natural and legitimate inference should be that the 
defendant had been sued ın the capacity of a manager. 
O Raursawar v Bisuausar Nati Suro KUMAR 174, 


—————— Llmlted owner—Surrender by limited 

owner, essentials of, 

lt 18 a well-established doctrine of Hindu Law 
that a suirender by a limited hen 18 not valid unless 
it comprises her whole mterest and is in favour of 
the whole body of pe1sons entitled to succeed to the 
estate immediately afte: the limited owner. L NIKKO 
v. Daya Raw, 29 D. L R. 569 282 


Maintenance—Wife's right to maintenance 
—Implied condition of chastity—Deed of annuity 
to wife apart from maintenance—Umnchasüty, effect 
of—Hvidence to prove implied condtrtion of chastity, 
admussibility of—Contract Act (IX of 1872), 8 25 
Registered deed of annutty to wtfe—Absence of 
consideration—Validity of deed. 

A Hindu wife is not entitled to claim maintenance 
trom bei husband or fiom the estate of her hus- 
band if she 1s guilty of adultery. 

The incident of chastity attaches toan annuity 
granted by a Hindu husband to his wife for her 
maintenance oven in the absence of a dum casia 
clause in the deed of mamtenance This incident is 
not inconsistent with any piovision of the Contract 
Act and proof of such an impled meident 18 not 
excluded by s. 92 of the Evidence Actin the case of 
written grants for maintenance. 

Buta grant of an annuity by a Hindu to his 
wife ovel and above the requirements of mainten- 
ance, mado out of natural love and affection, is not 
a grant foi maintenance and isnot affected by the 
subsequent unchastity of the wife. 

Such a giant when evidenced by a registered 
instrument in writing falls within the purview of 
s. 25 of the Contract Act and would be valid even if 
there is no consideration for the same, Pat Sita 
Devi v. NaxwaN SINGH, 9 P, L, T. 397, A. L R. 1928 
Pat. 375 762 


. e 

———— Membership of caste, M padi essential to 

e being Hindu—Huropean professing Hindu faith and 
converted to Hindu faith, whether Hindu. 

Membership of a caste is not a necessary pre- 
requisite for bemg a Hindu and it is not a vald 
objection to a man being treated as a Hin@u, that 
he does not belong to some caste. 

It 18 a question of fact in each case whether a 
given person 18 a Hindu or not, 

A lluropeny does not become a Hindu merely 
because he professes a thtoretical allegiance io the 
Hindu faith, or 18 an ardent admuer and Advocate 
ef Hindusim and its practices, but if he resides 
long in India, abdicates his retigion by a clear act 
ef renunciation and adopts Hinduism by *under- 
going foimal conversion, gives up, galong with 
Ohristianity, his Ohristian uame and dehberatoly 
assumc$ a Hindy name, maires im accordance with 
Mindu religious rites a person who 18a Hindu by 
race and religion, and cuts bilnself off from his old 
environment and takes tothe Hindu mode of hid, 
in sech a case, the Court “may justly ceme to the 
conclusion that be has become a Hindu wit&m the 
meaning of the Succession Act. M Rataxsi D MORARI 
ADMINISTRATOR-GHENERSL Or Mapas, 55 MiL. J, 478; 

e. 
e. 





INDIAN CASES. 


[1928 


28 L. W. 674; (1928) M. W.N. 848; A I. R. 1928 Mad. 

1279 . * 364 

—--- Pariltion—Agreement appointing arbitrator 
for parittion—Refusal of arbitrators to act—Hffeet 
of reference en joint status—Declaration of intention 
to divide, 

An agreement between the members of a joint 
Hindu family expressing their intention to separate 
and appointing arbitrators for settlement of dis- 
putes and division-of the properties effects a sevei- 
anoo 1n status between them, even though the 
aibitrators do nol proceed with their duty and make 
no partition in fact and give no award atall 

A person executing an agreement of reference for 
the appomtment of certain persons as arbitrators to 
divide the joint family property may have a locus 
pomitentio and may abandon his intention where 
the other parties to th® reference agree, But the 
mere fact that no award was given is wholly in- 
sufficient for any inference either that the party or' 
parties concerned had renounced their infention to 
separate or that the family had become re-wnited, A 
Bax KaLrv. KHIMAN Lir, 26 A. L. J, 857; A. I R. 
1928 All. 422 33 


Presumption df — intness—What 
constitutes partition—HMere separate residence, effect 
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of. 

Hindu Law is the personal law of the Hindus and 
governs them wherever they may be so long as they 
are Hindus. 

The presumption is thatthe members ofa Hindu 
family are living in a state of union, unless the 
oentrary is established. 

Where one ofthe sons of & Hindulived in India 
while the father came away to,and lived with his 
other sons in Burma for a number of years: 

Held,that the facts did not prove partition or 
separation between the father and the son who 
remained in India. R RAGHUEARDAYAL v. RAMDULARAB, 6 
R. 367; A.L R 1928 Rang. 206 839 


Stridhan—'Sulka’, definition and essentials 
of—Bulka, whether confined to trifling gifts of 
moveables—Question whether stridhan + sulka, 
whether pure question of law 
The term ‘sulka’ isnot limited to trifling gifts of 

cash or ornaments suchas may be regarded as per- 

quisite A woman may acquire even immoveable 
property as ‘sulka’. 

The question whether property acquired by a 
woman ıs 'sulka' or not is not a question of law, 
pure and simple, and cannot be raised for the first 
time ın appeal 

The fact that a gift was made in contemplation 
of marriage does not neceSsarily give rise %o the 
inference that ıt was the price for marriage To 
attract the application of special rules of succession 
to sulka 1t,must be distinctly alleged and proved 
by cogent evidence that the propery given to a 
Hindu gurl was of that character, the gift having 
been prompted by a desire to confer pecuniaiy* 
benefit, immediate or ultimate, onthe parents who 
have been thereby induced to give her sin marriage. . 
A Buota Ran v. DHANI Ram, Ae I. Ib 1929 A125 165 


———— Succesglon — Mithila Schpol — Widowed. 
daughter's right to, inherit—Doctrwie of religous 
ejficacy. ° * ° 

< A widowed daughter is not excluded fronf inherit- 

alice under the Mithila system of Hindu Law, 

ees . . 





e >. . 
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* Though the doctrine of spiritual efficacy con- aon-Hindu origin have been incorporated into it. M 
trols toa large extent the question of guccession  Haraxsi D MORBARJI v ADMINISTRATOR-GENERAL OF 
in the Dayabbage Law, 1t plays no part in the Mithila Maneras, 58 M. L. J. 478, 28 L. W. 674; (1928) M. W. 
School of Hindu Law Pat Raxzaxi Dgnya v. Gomatr N 848, A. L R. 1928 Mad. 1279 364 


au ME L.T. 456; A. L R. 1928 Pat. 466; 7 Pat. Income Tax Act (XI of 1922), s. 2 (1) (a), '(6)— 





673 : r 
- . Agricultural àncome—Dwelling attached te agricul- 
Widow—Alienation without necessity, whe- ° 
ther amounts to waste—Suit by reverstoner for surar ka An at om m er Com- 
competency of. modtous. but Angs, W ether exempted—Mutatron 
postesewn, COM fees and landlord's fees on transfer, whether 


A transfer by a Hindu widow, though without ; 
consideration and not Justified by legal paar Tater ee. (1) (c) of the Income Tax Act 
TA AR ae a D don ben in once it is shown that by reason of the assessee's 
Tovarsionerto claim. immediate possession connection with his agricultural land he requires a 

An act. of a^ widow: constitutes waste only what dwelling house in the vicinity of the land,it is not 
diminishes the value of the estate pris injurious to OPEN tO the Income Tax Authorities or the Court to 
the reversioners. O Daor RANI v. OHHaAlL j irm 5 enquire whether the dwelling house is more commo- 
O. W.N.556 $ : 2: dious than other persons in the same position would 

yeas consider sufficient for their actual needs, a matter . 
—— Expenses for pilgrimage, whenbind- about which opinion might widely differ. 
ing on,estate—ÀMother's rights and widow's rights Mutation fees, that is, fees paid by the transferee 
compared, ' of a non-transferable occupancy holding and fees 

A Hindf widow is not entitled to recover from paid bs the transferee of a tenure, known as lend- 
e ae eae ee ee ME 

Ugri es unless the enditure amounts o i 
penal traction of the whole estate and is for the mhe a sein) inccme in s s the 

come Tax Act. a AHARAJADHIRAJ OF DARBH- 


spiritual befefit of the deceased husband. i inea a Oo I Tax, 9P. L. T. 429 
Pil t i s ral r rded as g iritua acts, ^ v. AM MISSIONER OF INCOME AX, a. du. « ted, 
grimages, 1N genera. roga P 7 Pat. 550, A. I R. 1998 Pat 468 638 


are not absolutely necessary but only at the most 
commendable; and while the Courts do not dis- 8.13—Interest shown, in account books of 
allow any expenditure reasonable under the circum- , assessee as having fallen due, whether taxable 
stances out of the estate, they will also scrutinise ‘come. th ae 

with care such expenditure particulaily where it Interest which is shown in the account books of 
relates to distant pilgrimages, the expenses of which 8D assessee as having fallen duo, but which is not 
are not essential considering the residence of the shown to have been received by the assessee, is 
parties and the custom of the caste not income, profit or gain liable to assessment of 


A mother’s authority to act for the spiritual benefit income tax N Ooumtssioner OF INCOME-Tax v. NaxHE- 
of her deceased son 18 not on the same footingas a  L4L, A.I. R 1928 Nog 241; ll N. L J. 101; 24 N L R. 
similar act by a widow or son of the deceased. B Bar 159 


UBANOHAL Vv. OHIMANLAL OHUNILAL, 30 Bom. L.R 685; $8. 22 (4), 23 (4)—Assessee signing form 








A I. R. 1928 Bom. 238 f 626 of return without making entries and stating he 

———— — —— Personal debt of widow for manage- had no income—Return, whether valid--Power of 
ment of estate—Reverstoner's liability Income Taz Officer to treat case as one of ‘no returns 
Under the Hindu Law property in the hends ofa and assess under s. 28 (})—Reference—Question of 

reversioner is not liable to satisfy a personal debt law. : 7 

other than a trade debt, which a widow while en- Mhe narsiad who wers a firm carrying on 


joying a widow's estate has properly incurred inthe jysiness in Kashmir and Amritsar when gerved with « 
course of the management of the husband's property. a notios calling upon them to furnish: return of 
B BrAGWANTRAO ÀBAJI MARATHE v. RAMANATH KANIBAM therr income, signed the prescribed form without 
Baer, 30 Bom, L. R. 881; A. I. R. 1928 Bom 310, 53 B. making any entries in the various columns and 
542 704 wrote the* word ‘blank’ _againat the item ‘total’ and 
—— Surrender—Consent to mutation in ‘forwarded the form with a covering letter stating 
that they carried on no business and received no 
^ vour NG slah ihg ama daa ia drep income at Amritsar. The Income Tax Officer, after 
render her whole interest inthe whole estate in  Dotice under s 22 (4) of the Income Tax, Act treated 
favour of the nearest reversioner and it is not the case d: one ot De retn rents quide un HBBEHHS 
necessary for the widow in such a case to execute ment under sa 23 (4) of the Act. e Income Tax 
any formal deed of surrender Commissioner who was then moved to make a 
here-a wid stated that she, along with her reference refused to do? so holding that there was 
son was the heir and wished mutation to be effect-, 20 Pointeof aw Pre en i mu 288088608 
ed in his name and not m her own and the Oourt ups yu pe to the High Oourt under 
heec en m ded and ordered Ito Te the Held, that tbere was Be question in law if the 
I . case, namely, whether the return madein the case 
WA hg gina aka mi onus ee cavour was no return for the purposes of agsessmeat, under 
N993 — i '" 475 8.33(4 of the Income Tan Keh and that this ques- 
N^ : Ng tion should bę referred by the Oommissioner to the 
HIndulsm, history of. CD . High Couft* L RATTAN CHAND-DUNI OHAKD v INCOME- 
The histowy of Hinduism is one of gradual ex- Jas Sowuissiongr, 9 Lah, 188; AL R. 1928 Lah. 944 
e 


pansion and several races and tribes originally of * : 149 
P . ° t . ° . *. 
. " . . - 








950 


Income Tax Act—1922—concld. ` 


8, 66—Reference— Duty of Commissioner to 
give findings on facts, 

In making a reference under s.66 ofthe Incoms 
Tax Act the Commissioner is bound to find all the 
relevant facts upon which the question of law must 
be decided. C GANGASAGAR ANANDA Monin Sana v.* 
COMMISSIONER oF Income Tax, 55 0.953; A. I. R. 1928 
Cal. 836 : 828 


Insolvency—Charge on insolvent's property—Onus 

robandi. 

he onus ison the claimant who alleges, es against 
the Official Receiver in insolvency, a specific pledge 
or charge over the property of an insolvent. PO 
Freu Trypan Jauna Das v. Ernest V. Davin, A, I. R. 
1828 P. O. 219; 28 L. W. 204; 32 O W.N, 1146; 48 
O.L J. 415 240 


nsurance—Policy with condition that insurance 

~ shall nottake effect till premium is paid—Policy 
handed over to insured— Contract of insurance whe- 
ther complete—Refusal to pay premium—Lrability 
of Company—Right of Company toenferce pay- 
ment of premium. 

In the case ofa policy of insurance containing an 
express condition that no insurance shall be held to 
be effected untilthe premium is paid and accepted, 
the mere handing over of the policy to the insured 
with a request to pay the premium would not con- 
atitute a waiver of the condition that the contract 
of x d ghall not take effect until the premium 
is pai 

he defendant proposed to the plaintiff Company 
to insure hia motor car and signed the proposal 
form. On 12th October, 1925, a policy dated 2nd 
October, 1925, was issued to the defondant with 
a letter asking for a cheque for the first premium. 
No protection note was issued and the policy con- 
tained a proviso that no insurance shall be held to 
bs offected until the premium is paid. The defend- 
ant did not send the cheque and ultimately wrote 
on 29th March, 1926, that he bad changed his mind 
about insumng the car. The Company sued for the 
short period premium alleging that the Company had 
been under risk from the 154 October : 

Held, that the contract of insurance was not com- 
plete inasmuch asthe defendant had not paid the 
premium, and the defendant was not, therefore, liable. 
B Sours BnrrIeH Ixsorance Oo., Lro. v. J. R. Stansoy, 
30 Bom L. R. 745; A. I. R. 1928 Bom. 260; 53 B 532 

* 904 
International Law—Conveyance executed outside 

Britwh India—Law governing formalities. 

So far as formalities of alienation or conveyances 
are concerned, the law, applicable is that of the 
country where the land is situate. Pat HxizapyTa 
Max Toomay v BHUPENDRA Natu Bosx, A. L R, 1928 Pat. 
804; 7 Pat. 520 57 


Interprétation of dopuments, mode of fift and 

"Wii, distinction between. 

In interpreting a document, the Ooitrt has not to 
specutate as tq the supposed injention df the author 
but has to gather it from the plain words used by 
the auther in the document itself. í 

One ofthe essantial tosts for determining whether 
a &ooumsntis a gift or € Willis when [he document 
isto take efeat and whether a power to gevoko it 
has been reserved to the author expressly or, by 


necessary implication, CL Ganea Raug. Brgjo, À I^ 


Ta R. 1929 Lahe 143 


. 7 893 
. . e À 
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Interpretation of Statutes—Coyrt putting certain 
construction on enactment —Enactment not amended, 
— Presumption. 

Per Agfa Haidar, J.—Where a provision bf an 
enactment has been interpreted by Courts in a 
particular manner and that enactment has heen sub- 
sequently amended but the sgaid provision of it has 
been left intact, the conclusion is irresistible that 
the interpretation of the Court is in accord with the 
intention of the Legislature, L THI Ras v. EMPEROR, 
i L R. 1928 Lah. 567; 29 Or. L. J. 810; 11 A. L ere 
1 ; 3 


Jurisdictlon—Right of executive authorities to deter- 
mine district boundaries. 

It is for the executive authorities to determine the” 
district boundaries and when these are determined 
the Civil Court must accept these boundaries for 

urposes of jurisdiction. O SRI KAMALAPAT Prasap 
Brnon v. NAGESHAR PRASAD SINGH 471 

Suit by proclaimed offender for restoration 
of property attached and sold—Oivil Courta, juris- 

diction of See OzruiNAL Procepurg Copr, 1898, 

a. 87, . 508 


Suit for rent with prayer for ejectment—Suit 
for rent decreed but prayer for ejectment resused— 
Dismissal of appeal by defexdant--Trial Court's 

visdiction to pass order for ejectment.e 

ere in a suit for recovery of rent and eject- 
ment the prayer ofejectment is not acceded to by 
the trial Court but the suit for rent is decreed, the 
trial Court has after dismissal of appeal by the 
defendant and confirmation of its own decree no 
jurisdiction to pass an order directing ejectment of 
the defendant, O Parasa Since v. MANOHAR Lan 465 


Jurisdiction of Gourt—Decree for possession of 
ammoveable property on payment of sum exceeding 
jurisdiction, legality of. 

A Oourt cannot grant a decree for possession of 
immosvesble property on payment ofa sum of money 
which exceeds the pecuniary limits of its jurisdiation, 
L ILAHI Janv Ramuav ULLAH, A. I. R 1928 Lah. 670; 
10 Lah. L. J. 277 129 
——-— Forum of sppeal, determination of. See 

PRH-BMPTION BUIT 129 


Lambardar, powers of—Lease for management of 
fair and collection of dues, validity of 

A lambardar is not an agent but is really a 
representative of the co-sharers and in the position 
of a manager in respect of the joint estate. He is 
entitled to do all acts which are necessary for the 
proper management of the estate or conducive to 
the benefit of the co-sharers. 

Where a fambardar granted a lease authoriging the 
lessee to make necessary managemént in connection 
with a fair held every yearin a village “and to 
collect market dues from the shop-keepers who 
attended the fair: 

Held, timt the lambardar was competent todo wo. 
O Jit BAHADUR SINGH v ORANDRA Pay SINGH, 5 O, W. 
*N. 693; 12 R, D. 366; A. I. R. 1928 Oudh 406 834 


Land Acgulsitlon Act (| of 1894), s. 34 —Payment 
of fnierest. e . h 
The rule has long been accepted in the interpreta- 

tion of Statutes that they are not to be held tb deprive 

owners of their property withous adequate com- 
pensation pnigss ths intention to doso is made quite 

clear : z 

e Heid, accordingly, that where 


property has been 
ecanpulsorily acqpired by, the 
. 


overnment or a 
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public body and 
inthrest, on the amount awarded 
from the date of the taking of such possession, P C 
Pure & Parer Qo. v. Naw BRUNSWIOK ELROTRIO 
Eevee Ooustssion, A. I. R. 1928 P. O. 287; 28L. W, 

3 261 


Landlord and tenant—Ezeeution of kabuliyat by 
tenant alone, whether operates as lease. 

A kabuliyat executed by the.occupier or cultivator 
cannot by itself operate ns a lease nor is its 
&cceptance by the owner. of the premises sufficient 
to confer the title of & leasee upon the executant. 
N Dzopav RAJE JANARDHAN SARINIWAS, A. I. R. 1998 
Nag 153,11 N.L J. 21 488 
— Lease—Farilure of lessor to put lessee in 

possession of portion of leased property—Suspen- 

sion of rent, extent of, e 

Where a lessor fails to put the lessee in possession 
of a part of the property leased, the entire rent is 
not suspended. A Prr Baxusn v, RAMBSH AR NATE, A. 
I. R. 1929 All, 52 790 


Permanent tenancy —Inference from certain 
facts—Civil Procedure Code (Act V of 1908), s. 100 
—Permangnt tenancy, finding of—Interference in 
secondeappeal. 

A finding of fact as regards “permanent tenancy”, in 
so far as it depends upon inference from facts proved 
can be challenged in second appeal, but the findings 
offact from which the inferences are drawn cannot 
be disturbed without adequate grounds falling within 
the scope of s 100, Civil Procedure Code 

Where the origin of tenancy was unknown, there 
Were permanent pucca buildingson the land which 
were built long before the suit to the knowledge of 
the landlords, the rent had been nominal and uni- 
form and the tenancy had been transferred on more 
than one occasion without any objection on the part 
of the landlords - 

Held, that the cumulative effect of all these facts 
was to give rise to an inference of permanent ten- 
ancy. L Ismar Das v. BUraqr Das, 10 Lah. L J 251; 
A. L R. 1928 Lah. 720 76 


Rent—Duty of tenant to pay rent—Demand, 
whether necessary— Transfer of Property Act (IV 
of 1882), ss. 108 (2), 114 
Under 6.108 cl. (1) of the Transfer of Property 

Aot, it is obligatory on a tenant to pay or tender 

at the proper time and place the rent due to the 

legsor or his agent and there is nothing in the 
section to require a lessor to make a demand. 

In the absence of any controlling agreement, the 
custémary plage for payment of the rentis the land- 
lord's residence or the usual place of his business. 
8 ALLI BHOY ÅDAMJI SHRIKH JIWANJI v, GonpBAx Das 
Jasna Buoy, A I. R. 1929 Sind 13 530 


Suit for bhaoli rent—Discrepancy between 
plaintiffs papers and commuted rent—Proeedure 
—Commuted rate, evidentiary value of. ° 
In a suit for bhaol: rent a Oourt cannot reject 
the plaintiff's papers and arbitrarily reduce the rent 
claimed mérelye because there is a great dikcrepancy 
between the plahntiff' papers and the commuted rent. 

The commuted rate is not the criterion for the 
` produce of a&y particular year Rat BHUNESHWARI 
Korr v Nousisuwar Sines, 9 uL. 6. 294; A LR. 1998 
Pat. 353 


as compensation, 
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Tank—Liability to repair, whether importe 


ownership, . e . o 
. s 


" z e. * 
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The mere fact that certain persons in connexion 
with certain tenures of land are under an obligation 
to repair a particular tank is no indication whatever 
as to the ownership of the tank itself or of the pro- 
perty in the water in the tank. The general pre- 
sumption being that all the general tahks within 
the ambit of the shrotriem belong to the shrotriem- 
dar, it- follows that unless and until such pre- 
sumption ia rebutted by very :lear and cogent evi- 
dence the presumption should be giveneffect to. M 
GURIJALA Pappa VENKATAYYA v. KoMBRLA Kistappa, A. 
I. R. 1928 Mad. 310 743 


Legal Practitloner—Retention of client's moneys 

—Grossly ımproper conduct. 

Retention bya Pleader of his client's moneys 
without the consent of the elient is grossly improper 
and unprofessional O PRODHAT CHANDRA GANGOLY v. 
ABINASH OHANDRA GuosH, 5 O. W. N. 880, A. I. R 1958 
Oudh 461; 29 Or. L. J. 980 880 


Legal Praotitloners Act (XVIII 0f1879), s. 36— 
Notice to tout—Non-appearance qn Court —Com- 
plaint for offence under s. 175, Penal Code, 
legality ef—Order making complesn?, whether 
appealable—Criminal Procedure Code (Act V of 
1898), ss 195, 476, 476-B. 

Although a Oourt has no power under s. 36 of the 
Legal Practitioners Act to proceed against a tout 
without giving the alleged tout notice of the 
intention ofthe Court to take proceedings against 
him and giving him an opportunity to show cause 
against the proposed action, the section does not 
authorise a Courtto compel the attendance of the 
tout. 

The failure of an alleged tout to whom a notioe 
under s. 36 of the Legal Practitioners Act is issued, 
to appear in Oourt to receive orders does not there- 
fore, amount to an offence under s. 174 of the Penal 
Code. 

An order of a District Magistrate making a com- 
plaint for an offence ungers 174 of the Penal Code 
18 not appealable under s. 476-B, Oriminal Procedure 
Oode, inasmuch as the offence unders. 174 of the 
Ponal Code 18 nob one of the offences for which a Court 
oan make aepomplaint under s.476 ofthe Oriminal 
Procedure Code. R P. J. Moxry v. Exuperor, 6 R. 589; 
29 Or. L. J 912; A. I R. 1928 Rang 296 672 


Letters Patent (Lah), cl 10—‘Judgment’, meaning 
of—Order staying proceedings in pursuance of pre- 
liminary decree—Letters Patent Appeal, competency 
of. 

The expression ‘judgment’ as used in cl. 10, Lettorg 

Patent, Lahore High Oourt, is not synonymous with 

the word ‘decree’. . mE 
An order allowing an application for stay of 

further proceedings in the trial Oourt in pursuance 
of preliminary decme, pending an appeal from such 

a deeree, amounts, to a judgment withih tho mean- 

ing of cl. 10 of the Letters Patent. L Sumra Mat v. 

Ror Nagin, 29 P. Le R. 571; A.I. R 1938 Lah. 904; 

10 Lah. 132 . ° 6 . 274 

(Rang.), cl. 13. See Prxsrpency Towns In- 

BOLYSNCY ACT, 1908,*s. 7 è 836 

against co-sharer—Open 
denial title, . . Im 

Thesordinary presumption is that possession goes 

with title and as against a co-sharer limitation does 

not begin jo run until his title is openly denied. O 

Bant BaxusE y RAM Natu, 12 R. D, 236 376 

e 
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Plaintiff entitled to deduct time against one 
defendant—Right to deduct time against other de- 
endants. 

tis settled law that in a single suit properly 
brought against several defendants if the plaintiff 
is entitled to deduct a certain period from the period 
of limitatior in respect of one defendant he is also 
entitled to the same period of limitation in the 
oase of the other defendants. L E. I.R Co, Oancurra 
v Frew RAHIM ULLAH-ELAHI Baxnsn, A. I. R. 1928 Lah. 
349; 9 Lah. 519 749 

Suit for possession of immoveable property 

—Limitation—Onus probandi, 

In a suit to recover possession of immoveable 
property, the onus is on the plaintiff to establish 
that the suit is brought well within the period of 
limitation 

Held, that the plaintiff had failed to discharge 
such onus. P C Rasa or BOBBILI v. AYYAGARI SopEMMA, 
55M L J.302; 28 L W. 787; 48 O. L. J. 511 577 
Limitation Act (IX of 1908), scope of. 

No Oourt would be entitled to invoke any princi- 
ple for the purpose of holding a claim as not barred 
by the Law of Limitation which 1s not contained or 
necessarily implied in any of the sections or Articles 
of the Limitation Act. M AxMALU AMMA v NARAYANAN 
Narn, A. I. R. 1928 Mad. 509; 51 M. 549; 28 L. W. 460 

210 

S, 5 —Appeal admitted beyond time without 

notice to respondent— Reconsideration of order on 
hearing of appeal if permissible. 

A Court has, atthe time of hearing an appeal, 
jurisdiction to re-eonsider whether the discretion 
exercised by it in extending the period for filing 
the appeal wasor was not properly exercised, when 
the order granting extension of time was passed 
ex parte without giving notice to the opposite party. 
A RAM OHARAN Lat v. Gnaroor, A. I. R. 1929 All. 31 

816 
8.5, applicability of, to appeals in forma 
pauperis—'Sujfficient cause.” 

The words for leave to appeal'in s. 5 of the 
Limitation Act include fór leave to appeal nsa 
pauper under O.°XLIV,r, 1 of the Oil Procedure 

046. . 

An appeal was filed in the High Court ag an appeal 
from an order more than 30 days after Nhe date of 
the order On office report it was treated as an 
appeal from adecreeand ad valorem Court-fee was 
demanded Time was taken by the appellant to pay 
up the deficiency which, however, was not paid;e but 
an application was made for permission to appeal 
as a pauper, and at the hearing an oral application 
for extension of time under s. 5 of the Limitation Act 
was made. There being no objection tothe appeal 
under the provisd'to r. 1 of O. &LIV- 

, Held, thatthe circumstances justified extension of 
time under 8 $ ofthe Limitation Act. A Raw OHARAN 
e v. BANSIDHAR, 26 A L.L. 30847; A. I*R. 1928 All. 499 

ki . 655 
——— "6, 5—Delay in filing &ppeal—Ryroneous 
advice of Pleader, whether ‘sufiaignt cause;—Con- 

siructioneof s. ô. e . . 

An honest mistake on the part of a litigant caused 
by erroneous advice given to hin? by his Vakil by 
reason of which an appeal is not filed in the proper 
Court ungil the period of lirfitation thergfor has 
expired is a good greund for the application in fafour 
of the appellant, of the provisions of 8.5 of the e 
Limitation Act. . e 
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* The discretion given by s.5, Limitation Act, to 
the Oourt sheuld not be defined and crystallized so 
as to convert a discretionary mattef into a rigid 
rule of law, but the discretion in each particular case 
should be exercised on its own facts witha view to 
sapure furtherance of justice. C AMRIKA RANJAN 

JUMDAR v. MANIKGUNGE Loan Orrio, LTD., 55 O, 798; 
320. W N. 372, A. I. R. 1928 Cal. 468 708 


8. 5— Letter calling for settlement of accounts 
and expressing willingness to pay balance—Acknow- 
ledgment. . 

A letter demanding settlement of accounts and 
expressing willingness to pay the balance that may 
be found die on settlement is a sufficient acknowledg- 
ment of liability within the meaning of s, 19 of the 
Limitation Act. B PANDURANG BHIVRAM PARDESHI V 
MARUTI NILOBA KHAMKAR, 30 gom. L. R. 688 617 

8. 20—General payment by  debtor—Appro- 

` priation by creditor for interest, whether saves limita- 

tion. . 

If a general payment is made by a debtar and 
the creditor appropriates *& portion of it towards 
interest, that would not amount toany payment by 
the debtor of interest as such and would not have 
the effect of saving the claim from the bas of limita- 
tion. M AMMALU AMMA v. NARAYANAN Narr, A. I, R. 
1928 Mad 509, 51 M. 519; 29 L. W. 460 210 


———— 8. 21 (2)—Coniract Act (IX of 1872), s, 251 
—Acknowledgment by pariner n course of part- 
nership business, whether binding on other pariners 
—Hindu Law—Joint family business—Liabiltty of 
members as partners. 

An acknowledgment made by & partner in the 
course of the partnership business would extend the 
period of limitation against the other partner or 
partners. A Desi Dayar v. BALDRO Prasan, A. I R. 
1928 All. 491; 26 A. L J. 1036; 50 A. 982 143 

s 26—Easemeni—Right of way—User as of 
right, presumption of. 

When a right of way has been used peaceably 
and openly without interruption for 20 years, its user 
as of right may be legally inferred. L Lapua SINGH 
v. SUNDER SINGH, 29P L. R 567 196 
—— Sch. l, Art. 10—Pre-emption—Sale of un- 

dunded shgre—Vendor having only an actionable 

clarm—Sutt for pre-empiton—Limitation. 

An undivided share in respect of which the vendor 
has only an actionable claim cannot be considered 
to be property admitting of physical possession 
within the meaning of Art. 10, of Sch. I to the Limita- 
tion Act. In such a case a claim for pre-emption, if 
not brought, within one year of the registration of the 
sale-deed will be time-barred. O Hizpsy BEHARI v. 
GANESH Dorr, 5 O. W.N, 674, A.P. R. 1928 Oudh 475 








715 
—— Art. 14. See Bompay HEREDITARY 
Vintage Orryoxs Act, 1871, 8 15 278 





(Att V of 1898), s. 146—Order of Magistrate 1n 
proceedings under s, 146, directing attachment and 
appowtiyg Recewer—Suit by party to , establish 
title—Possession obtained Wy plaintiff under decree 
of trial Court—Subsequent suit by ultimately 
successful party—[amitatiog—Suit to, set aside 


Magisterial order, under s 146 and for possession— - 


Articleapplicdble? 9 : 
Where ,subsequent to proceedings undor s. #46 of 
the Grimina] Procedure Code, one of the parties 
ee e . ` 


— Art. 47—Criminal Procldure Code - 


4 
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sted to establish his right and on obtaining a decree 
in the wial Court got possession from the Receiver 
appointed under s. M6 andthe decree was subsequ- 
‘ently reversed in appeal, and the ultimately success- 
ful party sued to recover possession . 

Held, that the suit was not governed by Art. 47 
of Sch. I of the Limitation Act inasmuch as the cause 
of action in the suit was really the declaration made 
by the Oivil Oourt in the previous action 

The nature and seope ofthe suif mtended to be 
comprised in Art.47, Limitation Act, is one whose 
main object is to set aside the effect of the sum- 
mary order of a Magistrate with regard to posses- 
sion in the interest of public peace, and not one 
where the Magistrate is merely carrying out by 
his orders the decrees of Oivil Oourts. 

Ifthe only order that was passed under s. 146, 
Oriminal Procedure Code, is one of attachment or 
one of placing the property in the hands of the 
Receiver, no suit for the recovery of possession of 
the property, isnecessary 

Article 41,0f Sch lofthe Limitation Act does not 
apply to suits brought in consequence of an order 
of attachment or appointment ofa Receiver made 
by a Magistrate under s.146 of the Oriminal Pro- 
cedure Code, si&ce an order of attachment under 
8.146 cf the Code is not an order respecting the 
possession of immoveable property within the mean- 
mg of Art 47. M ALAGARSWAMI THEVAN v. RaMABADRA 
Nao Gazu, å. I. R 1929 Mad. 38 152 


— — —— Sch. |, Art. 57—Moneys advanced by deceas- 
ed karnavan to members of tarwad—Suit by legatee 
of karnavan against members for recovery of money 
— Basis of suit—Cause of action, whether suspended. 
Where it was alleged that the karnavan of a 

Malabar tarwad made loans in his personal capacity 

to himself as karnavan of the tarwad, and a legates 

under the Will of the said karnavan sued the 
succeeding karnavan and the other members of the 
tarwad for the recovery of the loans. 

Held, (1) that the cause of action for recovery of 
the loans was not postponed by the fact that the lender‘ 
was the karnavan of the tarwad itself, 

(2) that the suit could not have been based on the 
footing ofa contract which was legally impossible, 
in the circumstances, but a suit properly framed for 
a reimbursement of money properly advanced or 
expended in the course of the management of 
family tarwad should have been brought within the 
time prescribed by Art 57 of the first Schedule of the 
Limitation Act M AMMALU AMMA v NARAYANAN NAIR, 
A. I. R 1928 Mad 509; 51 M. 549; 29L W 460 210 


as Arts. 59, 132—Suit to recover 
mortgage-debt payable ow demand—Cause of action 
—Actual demand, whether necessary—Surt on mort- 
gage without vmpleading mortgagor's transferee— 
Fresh suit by auctvon-purchaser for sale—Lamatation 
—Decree, whether gwes fresh cause of action 
Limitation fof a suit by a purchaser in Court 
auction of mortgaged property in execution of 2 
decree obtained by a mortgagee without impleading 
an assignee of the mortgagor's interest, eto ver 
the mortgage-monty by a fresh sale of the property 
runs in the same way as though the original mort- 
gagee was the plaintiff, and the timefrom which the 
period runs is when the money sued fêr became due. 
The mere fact that a particula*erigkt has ‘changed 





hands by assignment does not operate 40 cause a , 
fresh period of limitation to run. * o£ 
T » e o 
. m ‘ ; è 
. . . . e 
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Limitation for a suit to recover money due under 
a mortgage-bond, which is payable on demand runs 
from the time when the loan is made and not from 
the time when an actual demand is made. RT. QC. 
Boss v. OBEDUR RAHMAN CHOWDHURT, 6 R. 297; A. I.R. 
1928 Rang. 189 132 


— — 8ch. I, Art. 60, scope of. 

To bring, a transaction under Art. 60 of the 
first Schedule of the Limitation Act it is necessary 
to show not only that there was a deposit but that 
tho deposit was under an agreement that it shall Le 

ayable on demand, M AMBMALU AMMA v, NARAYANAN 
Nos, A. I. R. 1928 Mad. 509; 51 M. 549, 29 L. W. 460 

210 
Arts. 62, 89—Suit by one co-sharer 
against others for share of rent realised—Limitation 

—Presumption of agency. 

The ordinary presumption is that one co-sharer 
realises the income of the joint property as an agent 
of the other co-sharers Therefore, a suit by a co- 
sharer against another có-sharer for his share of the 
rent realised by the latter is governed for purposea of 
limitation by Art. 89 and not Art. 62 of Sch. I of the 
Limitation Act, L KisHen Devi v. BANWARI Lat, A I. 
R. 1928 Lah. 688; 10 Lah L. J. 355 635 


—— Art. 85—Mutual account, test of. 


An account ig mutual within the meaning of 
Art. 850! Sch Iofthe Limitation Act where there 
are transactions on each side creating independent 


obligations on the other. But when the transactions 
create obligationg on one side only, those on the 
other being merely complete or partial discharges 
of such obligations, the account is not mutual. L 
GANDA SINGH v. BHANA Ram Satta RAM 791 
———— Art. 99. See Oo-8HARERS 84 


Arts. 111, 120 —5Swuit for recovery of 
sum to adjust. difference 1n. partition—Limitation. 
A suit for the recovery ofa sum of money fixed 
to be paid by one co-sharer to another to adjust 
the difference between the prices of the properties 
which. fell to their respective shares in partition is 
governed for purposes of limitation by Art. 120 and 
not by Art. 111 of Sch. Iof the Limitation Act. L 
Gourpas Mar v. Bars Natu, A I. R. 1928 Lah. 662 29 
a — Art 120—Suit for joint possession 
0. P. 

76 


——— Arts. 120, 132—Suit to enforce 
money Payable in instalments under award—Limita- 
twn—Monsy charged by award on immoveable pro- 
perty —Applicabilty of Art. 182. 

Limitation for a suit to enforce payments which 
an award directs to be made at certain dates begins to 
run in the case of each payment from*the date on 
which it becomes due, and not from the date of the 

d. 

o biter. Article 132 eof Sch. I ef the Limitation Act 

isappliceble toa suit fo enforce payment bf money 

charged by ap award upon immoveable property.*B 

IsgRAM GovquDA Parir,e. TRIMBAK GANPAT, 30 Bom, L 

R. 675; A. I. R. 1928,Dom. 264 o e 881 


___ ———— Arts. ,123, 144—Muhammadan 
Law—Suit by Muhammadan co-heir for recovery of 
his share—Lamitation. e . : 

A suighy*À Muhammadan co-heir against another 
oo-keir for possession of his legal shfre is governed, 
for .purposes gf lumitation, not by Art, 123 of Sch. I 

e . i : f 
e e 


of occupancy holding—Limitation See 
Trnanoy Acr, 1920, Scn I, ART. 1 


> 
. 
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—1908—contd. . " 


ofthe Limitation Act but by Art. 144 of the seid 
Schedule. A Rustam Kuan v. JANKI, A. I. R. 1928 All, 
467 809 


Sch. |, Art. 125—'Alienation', meaning of 
*-Permitting redemption, whether alienation. 
Surender of a property held as mortgagee, ta 

person notentitled to redeem it, by way of redemp- 
tion is an alienation within the meaning of Art. 125 
of Sch. lof the Limitation Act, L KANSHI RAM v. 
Ouer Kaur, 29 P. L, R. 584; A. I. R. 1928 Lah. 932 
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——— Art. 132. 
See Oo-SHARRRB 84 
See LIMITATION Act, 1908, Son, I, Art. 59 132 
See LIMITATION Aor, 1908, Son. I, ArT. 120 881 


————— — Art. 132— Suit to recover money 
due under deed of further charge— Limiiation— 
Provision for payment of amount on redemption, 
effect of. ad . 

The period of limitation: for a suit to recover the 
amount due under a deed of further charge which 
provides that if the Ri gue fails to pay the 
amount within a stipulated period, the amouut 
shall be paid on redemption of the original mort- 
gage, does not begin to run before redemption 1s 
claimed by the mortgagee. O Ganca DAYAL v. 
MATHURA Prasad, A. I. R 1928 Oudh 493 106 


— Art 142—Declaratory suit based 
on title with prayer for possession in the alterna- 


tive: 

When a suit is principally a declaratory suit based 
on title, it does not fall under Art. 142 of Sch. I of the 
Limitation Act though the plaint contains a prayer 
for dir of possession in the alternative. O Sant 
BAKHSH v. 


Natu, 12 R. D. 236 376 
of title from — possession — Limitation —Burden 








Art. 142—Waste land—Presumpticn 
of 


oof. 

pe the title of waste land is an element to 
be taken into consideration in weighing the evi- 
dence ns t% possession of the plaintiff within 12 
years, it can be of no avail when there is clear 
evidence on behalf of the” defendants showing that 
the plaintiffs were not in possessi®n or exercising 
any right as owners within twelve years. 

Vacant land is capable of physical possession being 
taken ofitif it is enclosed and if the owners are 


deprived ofall power over it. e 
When the evidence as to possession is conflict- 
ing, Court should rely upon the presumption 


that possession follows title in the case of land that. 


L Nanp 
533 


See LIMITATION ACT, 
809 


was vacant before dispossession occurred. 
Lat v. Lane, A. I. R. 1929 Lah 34 


—— Art. 144. 
1908, Son. I, ART. 123 : 

———————— Art. 144—Jctual possession by 
'huction-purchaser—F'ormal delivery ec! Possession 
to subsequent purchaser—Syit for possession by 
subsequent purchaser— Limitatiqn. 

Whatever might be the effect of formal delivery of 
possession under the Civil Précedure Code as against 
the judgment-debtor himself, such formal delivefy 
of pgssession cannot take Sifect as act esession, 
as against a pugchaser of the rights of tile ywdgment- 
debtor who has previously obtained actual possession 
and will not give u fresh starting point for limita. 

e. 
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. Limitation Act—1908—conclg. 


tion for a suit for possession against the latter. 0 
ATAULIMH Kaan v. Hansras Konyar, 5 O. W.*N. 616; 
A. I. R. 1928 Oudh 391 362. 


—————Sch. Í, Art. 182 (5)}—Application for 
rateable distribution, whether application “in 
accordance witk law'—Civil Procedure Code (Act 
V of 1908), O. XXI, r. 11 (e), scope of—Applica- 
tion for step-in-ard, whether should be made pending 
application for execution. 

An application which is otherwise in accordance 
with the provisions of O. XXI, r. 11, O1vil Procedure 
Oode, does not cease to be an application in accord- 
ance with law within the meaning of Art. 182 (5) of 
Sch. I of the Limitation Act merely because the 
prayer in the application is for grant of rateable dis~ 
tribution. 

Any method suggested by the decree-holder for the 
satisfaction of the decree which is not actually pro- 
hibited by law falls within the purview of cl. (e) of 
O. XXI, r. 11 of the Code. g Te 

An application to take some step-in-gid of exe- 
cution of the decree ean be made when no applica- 
tion for execution at the instance of the particular 
decree-holder is pending in Court. L Guanaya Lay 
v. PUNJAB NATIONAL BANK LTD, 'A, Is R.1928 Lah. 7 

259 


=" Art. 182 /5)—Surety for payment 
of decree amount—Application for execution 
against judgment-debtor, whether saves limitation 
as against surety—Decree passed ‘jointly’, meaning 


of. 

hough a decree passed against a person can be 
executed against another who has become asurety 
for the payment of the decretal amount, the decree 
cannot be regarded as having been passed jointly 
against the judgment-debtor and the surety, within 
the meaning of cl. (5) of Art. 182 of Sch. I of the 
Limitation Act, and an application for execution 
against the judgment-debtor will not, consequently 
save limitation as against a surety under the said 
‘clause. R MOHASMED Cassia v. Janita Ben Bre. 6 R. 
334; A.I R.1928 Rang. 282 479 


Lis pendens. See TRANSFER or PROPERTY Act, 1882, 
8.47 401 


Lord Cairns’ Act, 1858 (21 & 22, Vic. C. 27). See 
GPEOIFIO RELIEF Aor, 1877, s. 12 413 


Madras Abkarl Act (I of 1886), 88.55 (1), 64— 
Transport of liquor without license—Servants trans- 
porting, whether guilty of offence. 

Where a license-holder of a toddy shop had toddy 
transported to an unlicensed place by servants who 
acted under hıs orders: e ji : 

Held, that such servants were themselves guilty of 
an offence under as. 55 and 64 of the Madras Abkari 
Act. 

Under se64 ofthe said Act, any aab done by the 
servant of a renter or licensee of a teddy shop for 
the benefit of such a renter or licensee would make the 
renter or licensee liable under the Act only if the act 
is one which is done in the course of the business. 
M In fe Mannan VENKAYYA, 28 L. W. 511; (1928) M." 
W N.788: A. 1!R 1928 Mad 1130; 20 Or. L..J. 929; 
55M L J.712 849 


e . 
Mgr Estates Land Act (I of $908), s. 3 (2) 
(d)—Villdge "in Tanjore Palace Estate—Effect of 
e , condiscation and re-grant —Right of grantee to both 
* varams., . 
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Madras Estates Land Act—concld. 


en the Tanjore Palace Estate was seized by the e 
British Government and afterwards re-granted, the 
re-grant or relinquishment by the Government was 
exactly of what was seized, namely, the entire in- 
terest in the land, melwaram and kudiwaram. 

In considering the evidence as to enjoyment in, 
respect of one of the villages in the said estate it 
was found that before and after restoration, the 
subject of leases by the Receiver in charge of the 
estate was the actual land and not the mere right 
to collect rent, and that the muchilthas provided for 
surrender of land at the expiry of the term: 

Held,on these and other circumstances that the 
village did not come under a. 3 (2) (d) of Estates Land 
Act. M Srinivasa AYYAR v. NALLAMUTBU PADVAOHI, 
A. LR 1908 Mad. 1245 204 


-———— 88. 3 (11), 77eClavm by landholder for 
water rate under patta, whether for rent—“‘Arrears 
of rent, meaning of—Amount mot defined or 

payable at particular time or by instalments, effect 

of. 


A claim by a shrotriemdar in accordance with the 
terms of his patia for recovery of certain water 
rates from the ryots for illegal or excessive use of 
the watet of ths shortriem 1s one for rent under s. 3, 
Madras Estates Land Act. 

Where such amount has become due and payable 
it becomes an “arrear of rent” within s. 60 of the said 
Act, notwithstanding the fact that there is no agree- 
ment to pay it ata particular time or as an instalment. 

A patta provided, "if you fail to pay the cut 
described hereunder on our patta in our ehrotriem for 
the aforesaid fasli as also the miscellaneous taxes 
such as teerwa jastht, faslı jasthiand road fund and 
Railway cess according to the instalments mentioned 
in the margin and obtain receipts for the same, the 
same Will be recovered according to law inclusive 
of interest and costa" : 

Held, that the claim of the plaintiff landholder for 
use of water was one under the general clause in the 
patta itself under which the defendant ryot had 
become liable to pay to the plaintiff as rent what- 
ever he may be under liability to pay for water for 
the use of which he or the land was not entitled 
and that the mere fact thatthe Oourt had to deter- 
mine such a thing did not affect the” question in 
any way or make it anytheless rent payable, or 
arrear of rent, if it should fail to be paid. 

Itis not necessary for the purpose of every valid 
agreement that the amount payable under the agree- 
ment should either be ascertained or definitely 
agyeed to between the parties, In the absence of 
any, agreement, the provision for payment towards 
such a claim must bẹ regarded in its nature as 
either according to usage or what may be regarded as 
reasonable. M GURIJALA Pappy VENKATATYA v. Kom- 
BELA KIBTAPPA, A. I. R. 1928 Mad. 340 7 743 


Madras Lbcal Boards Act (XIV of 1920), s. 21 
(2)—Power of Presidentto instruct Vakil to defend 
suit for Board without previous sanction of Board 

. —Partzperformance,* doctrine of Local Board 
getting of Yalal's legal assistance*-Denial of 
Itabtlity on ground of non-authorisation, permis- 
sibility of. " : . 
Under s. 21 (2) of the Madgas Teges] Boardg Act the 

President of a Board has power tô ifstruct 3 Vakil to 

defend a suit against the Board without,obtaining 6 

the previous sahctiop of the Board. be . 

s e 
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"Madras Local Boards Act—conald. 


Where the President of a Board bona fide acta on 
behalf of the Board and engages a Vakilto defend 
a suit against the Board andthe Board gets the 
benefit of auch an act, itis not open to the Board 
afterwards to deny liability which arises from the 
benefit whieh it gets. M TALLAMRAJU VHNKATABUBBY 
Rao v. PRu&IDENT, TALOK Boarn, REPALLI, Aa I, R. 1928 
Mad. 981; 29 L. W, 617 740 


—— —— 88. 141, 214— License for burial in new 
n pore must be in writing—Oral permission 
effect of. i 
Under es. 141 and 214 of the Madras Local Boards 

Act, all applications for licenses to open new places 

of burial and all licenses therefor must be in writing. 
Jt is not open to the President of a Local Board to 

grant a license orally. M PRRSIDANT, UxioN Boarp 

oF THIRUVRTTIYORE v. AToHU AoHaRY, 28 L. W. 603: 

(1928) M. W. N, 790; 29 Or. L. J. 935 855 


————— 8. 193, Sch. VII, cl. ()—“Brick-kiln"—Pileg 
of bricksheaped up for burning, whether kiln— 
License, whether necessary. 

Piles of bricks simply heaped together in open . 
Space for burning without &n outer structure, do 
not constituto a “brick kiln” and no license ig 
required from Local Board Authorities for burnin 
bricks in euch piles under e. 193 read with cl. (7), o 
Sch. VH of the Madras Lacal Boards Act. M  PuBLio 
PROSEOUTOR v. VauLAI UDAYAN, 20 Or. L. J. 928; A. I. 
R. 1828 Mad. 1195 736 


8.225, applicability of —Suit against Board 
for debt due—Limitation, whether six months or 
three years. 

Section 225 ofthe Act applies to cases of alleged 
neglect or default of some officer in the execution of 
an act authorised by law. Where the Board is sued 
for a debt due by it, the ordinary law of limitation, 
namely, three years applies and not six months ag 
provided by «. 225 of the Act M  TaALLAMRAJU 

/ENEATA SUBBA Rao v. PRESIDENT TALUK Boarp, 

RzPALLI, A.I. R. 1928 Mad. 981; 29 L. W.517 740 


Madras Viilage Courts Act (Il of 1920) 8,73. 
See Orvit Proospurs Copp, 1908, s. 115 304 


Mamlatdgrs’ Courts Act (Il of 1906)—Dis- 

possession of tenant—Surrender of tenancy—Suit by 

landlord within siz months—Jurisdiction® of 
mamlatdar. 

The defendant trespassed upon the plaintiffs land 
whil8 it was in the possession of ihe plaintiffs. 
tenants. The tenants relinquished the tenancy to 
the plaintiff and the plaintiff sued within 6 months 
ofthe date of dispossession, to recover possession of 
the land from the defendant under the Mamlatdars’ 
Courts Act: . e 

Heid, that the suit was maintainable. B Monro 
KASHINATH JOSHI v. Ganssu Hari Baaur. 30 Bom. L. R. 
683; A L R. 1928 Bom. 243, 52 B. 453 629, 


e . 
Marriage—Anulbma marriage. validity of... 

An ap@loma mayriage, 1. e., one between a man of a 
higher and a wpman of a jower caste, is yalid under 
the Hindu Law. M Raransi D. MORARJI O. ADMINIS- 
TRATOR-GENERAL oF MADRAS, 55 M. L. J. 478; 28 L. W. 
674; (1928) M. W.N 848; A I R 1928 Mad. 1279 364 

Marriage between Hindu and European con- 
væte? Hinduism according to, Arya Sanfaj rites, 
validity of —Bhumthar Brahmans, social status of. 

A marriage between & Rhumibar Brahman and a 
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European lady converted to Hinduism according , 


to the Vedic rites prescribed by the Arya Samaj 


is valid. 

Per Macpherson, J.—Bhumzhar Brahmans are dwtjas 
but cannot be classed as Brahmins im all respects. 
Pat Sira Devi v, Narayan Sines, 9 P. L. T. 397, A. I. 


R. 1928 Pay. 375 762 


Marriage between Vaisya male and Euro- 
pean lady converted to Hinduism, whether valid— 
Unattested will by her, validity of. 

A marriage between a Vaisya Bhatia by caste and 
a European lady converted into the Hindu religion 
is valid. 

Quere —Whether a European lady converted to 
Hindu faith is a Sudra by caste and whether a 
pratiloma marriage is invalid. 

A lady of European origin and domiciled in 
Great Britain was a Theosophist and Hindu by 
conviction and in all her habits of hfe. She was 
living in India for 12 or 13 years, was con- 
verted to the Hindu faith by a society founded to 
convert people of other faiths into the Hindu fold. 
She changed her name and adopted a Hindu name 
and married according to Vedic rites a Bhatia, : 

Held, (i) that the lady had become a Hindu by con- 
version and her marriage with the Hindu Bhatia 
was valid; 

(4i) that a Will executed by her outside the limits of 
the Presidency Town of Madras nt Adyar in Ohingle- 
put District was valid in law, although it had not 
been attested as required by the Succession Act. M 
Raranat D. MORARJI v. ADMINIGTRATOR-GENERAL OF 
Mapas, 55 M. L J. 478: 28 L. W. 674; (1928) M. W. N. 
848; A. I. R. 1928 Mad. 1279 364 


MAE, and legitimacy —Prerumption in faveur 
of. 
The presumption which exists in favour of 
marriage and against concubinage, and in favour of 
legitimacy and against bastardy, cannot be extended 
toa case in which the validity of the marriage and 
of the offspring are admitted and 
where the only pointia as fo whether the marriage 
was conducted $ such a way as to confer a par- 
ticular status and precedence Spon fhe offapring of 
the union. P € MoLAPO MAJELA v Taaro, LEROTHOLI 
Mora, A I R 1928 P. C. 276,28 L.W 784; 5 0. W. 
N. f14? 193 
Maxims—Causa causans et non remota spectatur. 
See PRINCIPAL AND AGANT 
Quantum meruit, doctrine of. See PRINGIPAL 
AND AGENT 99 
Those who seek equity must do equity. See 
349 





the legitimacy 








MINOR 


Mesne profits, nacessment of, See CIV PROORDURR 
Cops, 1908, s. 2, or. 12 378 
Power of Court to award damages — Frau- 

Gulent  irespassers—Powgr of Court to refuse 


> ordinary changes. 


Mesne profits are in the nature ofdamages which 
the Oourt may mould according to the justice of 
the case, and inthe case of fraudtilent ane dis- 
honest trespfasers it%aright to refuse ‘them charges 
such as would ordinarily voluntariw be incurred by 
an owner in possession. O Rowan SINGH v DURGA 
BaxasH Singa, A, I. R. 1929 Oudh 55 760 
Mi nor—Alvenation minor—Suit for decMrgtion 

of title treating dtienation as void— Refund of 

consideration to purchasey—Specific Relief Act (I 

e . e 


of 1877), s. 41—' Those who seek eqtity must do - 


equity. a ; j ° 

A minor'who sella his propertieseto another and 
subsequently sues for & declaration of his title to 
such property treating the sale as void cannot be 
required as a condition precedent to a deeree in his 
efavour, to re-pay to the purchaser the moneys 
received as consideration for the sale, either under 
s. ál of the Specific Relief Actor under the equit- 
able principle that ‘those who seek equity must do 
equity’, OC Font Brit v Kmosar MONDAL, 55 O. 712; 
A. 1 R. 1928 Cal. 537 X 349 


—— Rescisston of contract on ground of minority 

—Estoppel—Benefit under coniract, return of. 

A minor isnot estopped from pleading his own 
minority with a view toavoid & contract, but if he 
elects to do so, he may be required to return the 
benefit he has received unde® the contract. L NAGABH 
MUHAMMAD v. FATRE MUHAMMAD, 29 P.L. R. 608 344 
Misconduct. See RAILWAYS Aor, 1890, s. 72 : 585 


Mortgage—Clause postponing redemption for 1l 
years, whether clog on redemption. 

A clause postponing redemption for ll years does 
not amount to a clog on redemption. O Duce 
Baur v. Osuain Besant, 5 O. W. N. 556 7. 248 
- Construction of deed—Sale or mortgage by 

conditional sale—Subsequent conduct of parties, ad- 

missroelity of. 

The ancestor of the plaintiff executed a sale-deed 
in favour of the ancestors of the defendants. The 
transferees had to bring a suitfor possession. The 
sut was resisted and ultimately settled by a com- 
promise. The compromise deed recited that the 
defendants agreed to give up possession, but pro- 
vided that i£ the purchase-money were re-paid by a 
certain date the plaintiff should give up the pro- 
perty, and if the plaintiff refused to do so the 
defendants should pay the money into Court and 
obtain possession 

Held, (1) per Mukerji, J. (Ashworth, J., dissenting) 
that the transaction of compromise was not a Bis 
but only a mortgago by conditional sale; 

(2) that subsequent conduct of the parties was 
admisaible in evidence to show in what light they 
themselves regarded the transaction 

Per Ashwowih, J.—The transaction was one of an 
out-and-out sale. Subsequent conduct is only ad- 
migsible for the purpose of construing a deed when 
itis impossible to arrive ata clear finding as to the 
meaning of the deed from its own terms and from 
surrounding circumstances. A BADRI SINGH v. BADA- 
PHAL SINGH, 25 A.L J, 849; A. L R. 1928 All. 34 701 


Mortgage of share in indige concertt— 
Morigagee’s right to accessiona* . 
If asharein an indigo concern is mortgaged the 

parties muet be deemed to have intended that when 
the foreclosure or sale takes place at some subsequ- 
ent date, the shire shall pass to the mortgagee as it 
standa at the date of the sale or foreclosure. Pat 
Eraser May Toousy v. BHUPENDRA Natu Bosz, A. 
J. R 1928 Pat. 304,7 Pat. 520 | 57 

Petsonal remedy for eprincipal barred by 

time—-Interest, whether barrtd—Mortgage-decree 
e providing for personal relief, legality of. 

A provision in & mrorigage-decres that if the sale- 
proceeds o£ the Pwopérty Mmortgaged are nét sufficient 
o satisfy the mprtgage-debt the mortgagor should 
oy fhe balance pérsonally is not against law. 
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s P 
Mortgage—coneld, : 

The fact that the personal remedy for the re- 
covemy of the principal amount due under y mortgage 
has become timefbarred does not deprive the mort- 
gagee ofhis right to recover from the mortgagors 
personally interest which has accrued due within 
the period of limitation. 

The rule that when the principal cannot be 
realised the interest whichis only an accessory to the 
principal is equally unrealizable, applies only when 
ihe liability for the principal dept is altogether ex- 
tinguished and no remedy to realize it is available. 
L Raru RAM v Hina Lar, Ae I. R. 1928 Lah 653 808 


"Purchaser ww execution of decree on pursne 
mortgage subject to first gage—Subsequent surt 
by prior mortgagee—Rrght of purchaser to dispute 
validity of prior mortgage. 

A purchaser of property in execution of a decree in 
a suit on a second mortgage to which the first mort- 
gageo, the mortgagor and his sons are parties, is not 
estopped in a subsequent suit by the first mortgagee 
from disputing the truth and validity of the first 
morigagé even though the sale was subject to the 
first mortgage,in the absence of anything to show 
that the truth and validity ‘of the first mortgage 
waa in issue and. decided in the prior suit or 
that the sens "entitled to dispute ita validity had 
ratified the first mortgage before his purchase. M 
Meze MAYAMATHI ÁLIMA SAHIB v. SUPPU Gounpan, A. 
L R.1928 Mad 557 909 

Subrogaton— Attachment of property subject 
to morigage—lixecution of fresh mortgage to dis- 
charge first mortgage—Second mortgagee, right of, 
to subrogation, against auction-purchaser. 

Where property subject toa mortgage is attach- 
ed in execution of a money-decres and the mort- 
gagor thereafter executes a fresh mortgage for the 
purpose of paying off the prior mortgage the second 
mortgagee is entitled to be subrogated to the rights 
of the first mortgagee as against the purchaser in 
execution of the money-decree. M ANDI THBSVAN v. 
NARAYANASEMI UHETTIAR, A I R 1928 Mad. 703; 28 L. 
W.213; 55 M. L. J. 369 266 


Sut by prior mortgagee—Puisne mort- 
gagee not impleaded—Purchase at auction by prior 
mortgagee—Subsequent suit by puisne mortgagee 
impleading prior mortgagee—Amount payable by 
puisne morigagee—Civil Procedure Code (Act V of 
1908), 0. X. V,r. 5. 

The amount payable by a puisne mortgagee to 
redeem a prior mortgagee who, in a suit on his 
own mortgage without impleading the puisne mort- 
ga ee, bas himself purchased the property, is the 

amount due on the prior mortgage up to the 
date of possession andenot only the amount of the 
final decree in the suit of the piior mortgagee with 
interest up to date of possession. A Ewaz ALI Bra v. 
CENDAN LAL 738 

Suit efor possession by mortgageet- Claim for 
redemption defendant-mortgagor—Decree, form 

- of T 


Ina suit for possession by a mortgagee under the 


. terms of the, mortgage ıt “ig not open to thg mort- 


gagor or personf claiming through, him to claim 
emption and the mortgagee is entitled to a 
decree for possession simplieiter. L HARI Ram Suan 
v. Manin SHAH, A. I R 1928 Lah. 668** 519 
Mortgage-deéd— Proof of “e execubiot—Specific 
denial-eAttestation by scribe. See EPMDENOB Aor 
1872, 6.65 as aMMNDED BY Aor XXXI or 1926 ^ 287 
s e. * 9 
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Motor Vehicles Aot (VIII of 1914), 88. 8, 9, 16— 

U. P. Motor Vehicles Rules, rr. 22, 2,—Power of 
. District authority to prescribe routes for motor 

vehicles —Conviction for fartlure to produce permit 
under r 24, legality of—Ss. 8, 9, applicability of, 
to permit under r. 24—Charge, contents of. 

Sections 8and 9 of the Motor Vehicles Act do 
not apply to any permit issued under r. 24 of the 
U.P. Motor Vehicles Rules but apply * only to 
the driving license prescribed by s. 6 of the Act 
and rr. 20 to 22. 

A person who drives a vehicle without a permit 
under r 24 or who fals to produce such a permit 
on demand cannot be convicted under s. 16 ofthe 
Motor Vehicles Aot for breach of the conditions im- 
posed by ss 8 and 9. 

Rule 24 of the U. P. Motor Vehicles Rules does not 
authorise a District authority to prescribe fixed 
routes for public motor vehicles and prohibit them 
from plying along any route other than these. 

Omission in a charge to specify the sections of 
the Motor Vehicles Act, or rules made  there- 
under for reach of which an accused is being pro- 
secuted 1s a serious defect. A Hasan AHMAD v. Em- 
PEROR, A. I. R. 1928 All. 492; 29 Or. L J. 799; 10 A. I. 
Or. R. 334; 50 A. 876 ` 127 


Muhammadan Law—Guardianship—De facto 
guardian's power to refer to arbitration. 

A reference to arbitration of a dispute by a 
de facto guardian, e. g, & mother,on behalf of a 
Muhammadan minor is void. L MUZAFFAR Din v. 
GHULAM ABBAS 82 


Marriage—Conversion into other religron— 


Dissolution of marriage—Motive of conversion, 
materiality of. 
Where a 


person has formally renounced Islam and 
has been duly converted into Ohristianity, his 
marriage under the Muhammadan Law 1s dissolved. 
It is immaterial whether his motive isa genuine con- 
version or a device to have the marriage dissolved. L 
RAHMATE v, NIKKA, 29 P. L. R. 570; A. I. R. 1928 Lah. 
954 160 


—-— Private waqf, wether recognised. 

There can be a private wagf unde the Muham- 
madan Law. A MUHAMMAD BHARI AHMAD v. MUHANM- 
MAD Mustasa, 26. A. L. J. 1016; A. I R. 1928 All, 660 

93 
Waaqf—Grant in favour of mutawalli—Pre- 
sumption of waqf—Absence of word 'wagf', effect 

` of—Tamlik’, meaning of. 

Wher’ a grant is made in, favour of a mutawalli 
of a mosque and for religious and charitable objects 
it should, in the absence of evidence to the con- 
trary, be regarded as a public wagf. 

According to Muhammadan Law it isqot necessary 
in order to constitute a waqf that the term wagf be 
used, if from the general nature of the grant itself 
that tenure can be inferred. 2 

The word ‘tamlık’ “does not *necessarily,indicate a 
tranafef of proprietary rights. "It is very often 
popularly used in the sense ofa settlement in the 
case of trust propert##s. O MUHHMMAD WaziIg KHAN 
v. MuHAMSAD Hussain. A. I. R*1929 Gudh 05 ° 805 


with “life-interest, validity of. See 
-° MussALMAN WAGE VALIDATING Act, 1913, s. 3 (a) 
° 583 

—— e WIN—Trust for “Khairat,” ewhether void for 
ancertainty—Mussalman Wagf Validating Act (VI 
of 1913), effect of. sum 
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Muhammadan Law—conceld. 


Under the Anglo Muhammadan Law as administered 
by the British Courts a devise of his property by & 

uhammadan for “khairati purposes as the trustees 
may deem fit is void for uncertainty. 

Quere — Whether such atrust created after the 
coming into operation of the Mussalman Waqf Vali- 
dating Act of 1913 is governed by that Aot and is 
valid S  MAHOMEDALLY JEBRAHIMI] v. LAKHMIOHAND 
Jesanpas, A. I. R. 1929 Sind 52 . 882 


Mussalman Waqf Valldating Act (Vi ene) 





effect of. See MUHAMMADAN Law 
s. 3 («) —Wakt creating beneficial interest 
for life to son's widow, validity of—' Family, 


whether includes daughter-in-law—Muhammadan 

Law—Wakt with life-wnterest, validity of —Direction 

to pay incumbrances and revenue, effect of. — 

A wakf conferring a beneficial interest for life on 
the settlor's son's widow 1s not invalid. 

The word ‘family’ in 8.3 (a) of the Mussalman 
Waki Validating Act is used in its broad popular 
genge so as to include all relatives more or less 
dependent on the, settlor and a daughter-in-law 


living with the settlor ise member of his family 


ithin the meaning of that seotion. 
s direction in a deed of wakf for payment of 


rnment revenue asit falls due 18 not & direc- 
d qo Dey the settlor's debt making the wakf 
invalid. Nor is & direction to discharge certain 
incumbranoes, subject to which the property has been 
made wakf, a direction to pay the settlors debt. A 
MUSHARRAF BEGAM v. SIKANDRA Janan Braam, A. Ll R. 
1928 All 516 583 
Negligence. See-PeNAL Cope, 1860,8. 301-A 657 


Negotlable instrument—Words “so many days 
eredat”, meaning of. 
In the piece-goods market at Madras the expres- 

sion “So many days credit" generally signifies 

merely that the price payable carries interest at the 
rate that may be stipulated from the expiry of so 
many days and that if the ipune Dasa should make 
the paymente earlier he would be entitled to a dis- 
count also ata stipulated rate calculated proportion- 
ately for the unexpired period of credit before which 

the payment is made. M BONTHI DAMGBRAM OHETTY v. 

BANGITLAL ABERE, A. L R. 1928 Mad. 566; 51M. 711; 

55 M. L. J. 471; 28 L. W, 921 297 


Negotiable Instruments Act (XXVI of 1980; 
ss, 13, 118—Dhanijog hundi, whether negotrable 
instrument—Presumption as to consideration— 
‘Bill of Exehange'. : : 

Dhamjog hund are negotiable instruments and 
the presumptign laid down ins. 118 of the Negoti- 
able Instruments Act as te consideration applies to 
them. A Fu Gaora RAM-NURB Raw v. FIRM 

eMunmaMaaD Yusur-BHonA Nats, A.I. R.1928 All 549 


v ° . 686 

Onus of proof $ e `~ 
See Orvit Procepurs Oops, 1908, s. 60 (g) 838 
See LIMITATION “. e 577 
See NaaPuR "xNANOY Act, 1908, s. 5 675 


Oudh Estates Act (1 of 1869), 8. 8—Lisis—Entry 
of names ofdeceased persons, effect of. e. 
Although entries on the “names of degeased per- 

Bong in the liste mentioned in 5.8 of the Oudh 

Hetates Act do not appear to have been contemplated 

by the Act, such ¢htrms are practically harmless 

e. e. . 

e 


INDIAN OASES, 


ti : : 
t 
(1928 


Oudh Estates Act—conold. 


o 

if the names were already in the former lists made. 

under tha orders in Oouncil, or if the entries go not 

alter the previously acquired righis of any one. O 

SATGUR Prasan v. Har NazAIN Das, A. I. R. 1929 Ouah 

44 

Oudh Rent Act (XXII of 1886), s. 5—Claim to 
occupuncy rights—Requisites—Loss of proprietary 
rights within $0 years specified in s. 5, whether 
essential—Person losing proprietary rights after 
annexation of Oudh in 1866, whether entitled to 
occupancy rights—Ancestors of claimants at no 
time proprietors of viljage—Occupancy rights, whe- 
ther to be considered as established, 

Under s. 5 of the Oudh Rent Act in order to 
establish occupancy rights. a claimant must es- 
tablish the following conditions :—(1) That he has 
lost all proprietary mghts, whether superior or sub- 
ordinate, in the lands of ghich he is in cultivation ; 
(2) that he has been in possession either by himself or 
through some other person from whom he has inherited 
as proprietor within thirty years prior to the 13th 
February, 1856; (3) that he was in Possession of 
those lands on the 94th August, 1866; and (4) that 
the lands have not come into his possession or of the 
person from whom he has inherited for the first time 
since the 13th February, 1856. - ‘, 

Section 5 c£ the Qudh Rent Act does nd$ lay down 
anywhere any condition to the effect that the pro- 
prietary rights must have been lost within the 
Specified period of thirty years meniioned in the 
section, i. e, between the 13th February, 1826 and 
13th February, 1856. The only condition which is 
insisted on in this section is that a claimant, in 
order to establish his occupancy rights, must show 
that he or his ancestors were in possession of the 
village in which the lands im suit are situate aa 
proprietors within the gard period. It may be that 
their proprietary rights may have been lost within 
this period or it may be that those rights may have 
been lost after this period, but as long as the 
claimant can establish that he had lost his pro- 
prietary rights before the 24th August, 166, and 
had become a tenant of those lands before that date 
he satisfies the conditions laid down in 2.5, It is 
a settled rule of law ın Oudh that persons who have 
lost their proprietary rights after annexation of the 
said Prownce in 1866, are also entitled to occupancy 
rights inthe land in their cultivation on the 24th 
August, 1866, if they have lost their proprietary 
rights prior to that date and have by then become 
tenants. O Payaa Sınan v. Manowar Lat, 5 O. W. N. 
622; 12 R. D. 355; A. I. R. 1928 Oudh 369; à eae 





less—No persons belonging go her Musband's family 


s. 48—Widow occupancy tenant nda amily 
hether 


limng—Members of her father's family, 

hera within 8. 48. 

Where a widow occupancy tenant dies issueless and 
at the time ef her death there is no person living who 
might be said to belong to her hugband's family, 
the persons who are members ofthe family of her 
father are her heirs within the meaning of s. 48 of' 
the Oudh Rent Act and if it is found that they 
shared fn the cultivationeof the holding withthe - 
deceased widow tenant, they afe entitled as hgirs to 
retain occupation of the holding for five years after 
the widow's death. O SrraL v. Harps, 12 R. D. 371; 
A I. R. 1829 Duh 1 ? 521 
z 8, 108, cls. (6) and (1 0)—Plaintiff, declared 

ey Revenué Court to be mere tenants and not occu. 
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Oudh Rent Act—coneld. Partition—Jajmanka books, partibility of. 
ajmanka books of Pandas are capable of being 


pancy tenantg—Shit in Civil Court for declaration 
* that they are occupancy tenants, maintainability of. 

A Court of Revenue in Oudh in cases to which Act 
III of 1901 applies? has the exclusive jurisdiction to 
determine wha is the status of a tenant of lands 
and what are the special or other terms upon which 
such tenant holds. 

A person whose claim to occupancy tenancy has 
been negatived and who has been declared to be a 
mere tenant by the Revenue Court is not, therefore, 
entitled to maintain a suit in the Civil Court for a 
declaration that he is an occupancy tenant. O SRI 
Haraka v. JAGRANI 12 R. D. 375 656 

8. 126— Co-sharers—Separate collection of 

Tent—Suit by co-sharer who has collected less for 

accounts against lambardar and other co-sharers, 

maintainability of. 

The mere fact that there is a practico among the 
co-sharers ofa village of collecting rents according 
to their shares does not relieve either the lambardar 
or the co-sharers who have collected more than their 
due shares of$he liability to account toa co-sharer 
who has coljected less than the share due to him. O 
RUKMANGAD SINGH v. BALBHADÜRA Prasad, A. I. R, 
1928 Oudh 9 . 204 
— ———- $. 127—Landlord accepting rent from 

tenant—Teyans, whither to be treated as tenant 

holding without landlord's consent—Order of eject- 
ment, whether justified. 

Where a landlord accepts rent from a tenant he 
cannot treat the tenant as a tenant holding land 
without his consent under s.127 ofthe Oudh Rent 
Act and by his conduct in accepting rent the land- 
lord should be held to have treated the tenant as an 
ordinary tenani. O Payaa SINGH v. MANOHAR Lat, 5 
O. W. N. 622; 12 R. D. 355; A.I R. 1828 Oudh 369; 
3 Luck 616 465 
Pardanashin—Fzecution of deed of gift =Burden 

of proof of explanation of terms of d. 

In the case of an absolute gift or an absolute sale by 
a pardanashin woman it is not always necessary that 
there should be proof of explanation of the terms of the 
document. It would be sufficient in many cases to 
show that the pardanashin woman knew that it was 
an absolute convoyance of title by which she was 
divesting herself of all interest in the property, 
Such documents are quite simple and the mere 
knowledge of the fact that it wasa kobala “or gift 
would be sufficient explanation ofthe nature of the 
document. C KALAMJAN BIBI v. BAHAJANA BIBI, A. T. 
R. 1938 Oal. 77 746 
Pardanashin lady—Appearance in Court, effect of. 

The mere fact that a woman of a respectable 
Brahmin community who usually observed parda 
attended the Court in person on a particular occasion 
does not establish that she was not a pardanashin 
lady. O HusRAJI v. OHANDRA BALI, 9, O. W. N. 677; 
A. I. R. 1928 Oudh 386 829 
Part performance, equitable doctrine of—Agree- 

ment as to land, not executed in manner réquired by 

Statute—Defeck, not cured by part performance. 


.Tħo equitable doctrine of part performance cannot” 


override the stringen$ provisions of a Statute by 
which an agreement affecting land not duly exeguted 
in manner therein tqquirgd $s rendered, of no “force 
or a&valinlaw". Inthe case of such an agreemqnt 
the operation of the Statute cannot be avoided by an 
application ofthe doctrine of part pertérmance, PO 
Jonn H. AzsEOULERATNB v. J, B. M. Bergei: A. É R. 
1928 P, O. 473; (1929) M, W. N.1 . 


pertitioned. Pat Raseanı DEBYA v. Gomart Denya, 9 
* L. T 456; A. I. R. 1028 Pat. 466; 7 Pat. 890 673 


Partition sult—Preliminary decree—Direction for 
partition of plaintiff's share alone—Division of 
shares of defendants also inter se in final deoree, 
legality of. 

* In a suit for partition where the preliminary decree 

merely directs the partition of the share of the 

plaintiff alone and does not order that the shares of 
the defendants should be separated inter se, the 

Oourt has no jurisdiction in the preparation ofthe 

final decree to direct that the shares of the defend- 

ants should also be separated. A Ram NARAIN v. RAM 

Das, A. I R. 1929 AIL 65 713 

Partnership—Pro-note executed by one partner in 
personal capactty—Liability of other partners. 
Wherea promissory note executed by a partner 

poe in form to have been executed by ree in 
S personal capacity and not as partner of the firm, 

the executant alone is liable under it and no question 
as to his authority to bind the other partners arises, 

L Jounston v Jan BIBI, A. I, R. 1928 Lah. 7122 645 


Patni lease—Lease of zemindari ‘including all 
tnterests therein'—Lessee's right to $ub-soil—Con- 
struction of lease—Excavations for making bricks— 
Injunction, 

Held, upon the true construction of the patni 
kabuliyat in suit, that the lessee under the patni 
taluk lease had no right to excavate the soil for 
the purpose of making bricks and thereby to cause 
substantial damage to the lands leased, and that the 
plaintiff (the zemindar) was competent to sue for an 
injunction to restrain such user. 

The expression ‘including all interests therein’ in 
a patni lease does not show that it was intended to 
grant a lease not only of the surface of the land but 
also of the sub soil. ` 

A man who, being the owner of land, grants a 
lease in perpetuity, carves a subordinate intereat 
out of his own and does not annihilate his interest, 

The essential characteristic of a lease ig that the 
subject 18 one which is occupied and enjoyed and 
the corpus of which does not in the “nature of 
things and by reason ofthe user disappear. PC 
Basoy SINGH Dupuoria v. SURENDRA Narayan SINGH, 
A I. R. 1928 P. wW. 234; 48 O. L. J. 208, 55 M. L. J. 
456; (1928) M, W. N. 841; 33 O. W. N. 7; 98 L. W. 855, ° 
$51. A. 320; 10 P. L. T. 66; 28 A. L. J. 1933 345 


Penal Code (Act XLV of 1860), s. 75. See Ormi- 

NAL TRIAL 453 
8. 84—Insanity, what amounts to, 

Jt is not every kind of frantic humour or some- 
thing unaccountable in a man's actions that points 
him out to be a mad man,to be exempted from 
punishment: it must be a man who is totally de- 

rived of his understanding and memory and docs not 

ow what he is doing, The circumstance of the 
accused having acted “under an ‘irresistible dnfluence 
te the corfmission of the uffenc’ is nó defence if, at the 
time he commited the act, he knew he was doing what 
was wrong, eL Sarpara*y, ERROR, 29 Or. L. 4. 827 
° ‘ ° 331 

8.147. See ORMINAL PROOEDURR Cops, 1898, 
g25 * pi * '805 
—— —— $8. 147, application of—Assembly of five or 
more PLIN coal of some members of asm- 

bly, efffct'of. i 





451, . Where it is found by the Ooyrt that the number 
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Penal Code—eontd. j 


of persons who committed an offence under s. 147 
Penal Code, was five or more, the acquittal of seme 
of the accused cannot dispel the application of s 147 
of the Oode tothe others. The essential question in 
such a case is whether the number of persons who took 
part in the crime was five or more than five, The 
identity of the persons who were members therepf 
related to the determination of the guilt of the in- 
dividual accused. L Feroze DIN v. EMPEROR, 29 Cr. 
L J. 858; A. I. R. 1929 Lah, 59 s 443 


s. 153-A. See ORIMINAL Proospurr CODE, 





1898, s. 99-A. 659 
5. 174 

See LAGAL PRACTITIOUNRS Act, 1879, s. 36 672 

See U. P. LAND Reverca Aor. 1801, s. 147 670 

——— 8. 188—Refusal by crowd to  disperse— 


Offence, 

To attract the application of s. 188, Penal Code, it 
is not enough to find that the accused, while one of 
a crowd, refused to disperse when ordered to do so 
under s 144, Oriminal Procedure Oode, but 1t must 
also be found that the disobedience of the crowd of 
which the accused constituted amember tended to 
cause danger to human life, health or safety or caused 
or tended to cause a riot or an affray. L Din 
MUHASNMALAD v. EMPEROR, 29 Cr. L. J. 877; 29 P L.R. 
647 461 

s. 211. See ORIMINAL PROCEDURE Cops, 1898, 


s. 190 (b) 858 


————- 8. 228—Criminal Procedure Code (Act V 
of 1898), s. 481—Contempt of Court—Failure to 
record nature and stage of proceeding and of 
nature contempt—Validity of conviction. 

A conviction for an offence under s. 228, Penal 
Oode, cannot be maintamed when the record does 
not show the natureand stage of the judicial pro- 
ceeding in which the Court interrupted or insulted 
was sitting and the nature of the interruption or 
insult, L Jarru Ram v. EMPEROR, A. L R. 1938 Lah. 
357; 29 Or. L. J. 880; 29 P. L. R. 653; 11 A.I. Or. R 78 

464 

————— 88. 295, 296. See ORIMINAL PROOEDURE 

Cops, 189%, s. 235 305 


———— 8, 300—Murden—Dimppearance of body 
of deceased—Duty of prosecution—Burden of proof. 

* In amurder case where the supposedly murdered 
man has disappeared and his body has never been 
found and he did not disappear under circumstances 
which render it inconceivable that he could stil} 
be alive, the prosecution must establish three facts 
(1) thatthe injured man is really dead; (2) that 
he met with a violent death; and (3) that the accuged 
persons are those who brought about his death. 
he onus upgn the prosecution in these circumstances 

is much heavier than in ordinary cases. Pat Ras- 
KOMAR SINGH v. Emperor, 9 P. L. T. 449; A. I R 1928 
* Pat. 473; 29 Or. L. J. 913 721 
—— ——— $8. 302, $04. See” ORINIKAL PROONDURE 
Jong, 1898, s. 439, sums. (4) e ^ 332 


— ——8. 304-A—Motor vehieje—Rash'dgiving —Bus- 
passeng Md iram car—Renation to right— 
Failure to blow horn—Acceleration of  speed— 
Negligeg.ce—Duties of drvoef. . 

Where the accused the driver of & motor bið, 


[| à 
INDIAN CASES. 


tay . . 
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Penal Code—contd. ` * 


' before he had actually cleared’ the car, and a hoy 


who had alighted from the tram car was knocked 
down by the bus and killed: | 

Held, that the accused was guilty of negligence 
aad liable to be convicted under s. 301-A of the Penal 

e. 

Special caution must be taken by all motor vehicles 
while passing a stationary tram car. The driver, if 
he does have to go close to a stationary tram car 
should drive at such a pace as will allow him to 
stop his vehicle almost at once should somo passenger 
suddenly alight. B BHAGWANDAS BAKSHI v. EMPEROR, 
30 Bom L R, 655; A.T. R 1928 Bom. 208; 29 Or. L. 
J. 897; 11 A.I. Or, R 87 657 


———— 8. 323. See Pena Cops, 1860, 8.332 126 
- ss, 324, 325. See CRIMINAL PROOBDURH 
Copa, 1898, s. 235 305 


———— 88. 332, 323—Conviction for offence 
under s. $82 by Second Class Magwtrate—Alteration 
Of conviction 1nto one for offence under s. $28 
legality of. a 
A conviction by & ¿Second Olass Magistrate of an 

accused person for an offence under s. 332, Penal 

Code, which is triable only by a First Olass Magis- 

trate, 18 illegal and without jurisdiction. 

In such a case when the facts make %ut an offence 
under s 332, Penal Code, 16 cannot be altered into 
one for an offence under 8. 323. M In re AROKIANADHAN, 
(1928) M. W. N. 465; 29 Or. L J,798; 10 A, I. Cr R, 
561 126 
— —— —— $8. 852, 353. 

See ORININAL PROCEDURE Oops, 1898, s. 342 665 

See PoLIOR Act, 1861, s. 22 665 


8.35 3— Hesistance to process-server— Deter- 
rent sentence, when necessary. 

Even though a deterrent sentence 18 necessary for 
the offence of resisting a process-server, even while 
the accused is not sure that the attachment is legal, 
a deterrent sentence is not called for, if the action is 
taken by the accused in the most open manner and he 
has made an endorsement onthe warrant that he 
resisted the process-server. N BAPUJI v. ExPnmROB, A. 





I. R. 1928 Nag. 135; 29 Or. L J. 896 576 
— s8. 379. 
See OnurriNAL PROCEDURE Oops, 1898, s 235 850 
See EVIDENCE Act, 1872, 8 114, ILLUS. (a) 732 


ss. 403, 409—Mere retention of monies by 
head of office, whether amounts to criminal breach 
of trust—Dishonest intention necessity, of. 

Section 409 of the Penal Code cannot properly be 
construed as involving that any head of an office, 
who is negligent in seeing that ¢he  ruleB about 
remitting money to the are observed, is 
ipso facto guilty of the offence of criminal breach 
oftrust Something more thanthat is required to 
bring home the dishonest intention which is ono of 
the esu tala fora cenviction undeg* s. 409 of the 

e. é 

The mere fact of monies being retained by thb 
head of an office, for an excessive time ın the office ' 
without rethitting the same to the yey is not of. 
itself suffioienbto prove a dishonestintention. B Lara 
RAOJI MAHALE v. FAPEROR, 30 Dom. L. R 0247 A, I. R. 
1928 Bom, 209, 29 Cr. L. J  922;41 A. L Or. R. 82 


while passing a stationafptram car dggiated to his ; e o t 730 
right to pass the car, failed to blow thé Bo?n-when  .— *'—— $,'408. “See ORININAL PROCEDURE Copa, 
he was about to pass, and accelerated his speed e e 1898,8. T81 (2) * 860 
e . e. . . 
" Š . e e . e. ë . 
S e M : Py e. i e e o " x 


"good faith or his part. 
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— — 8.409, See Penan Cove, 1860, 8. 403 730, 
——— 8.411. See ORIMINAL Proogpugg Cong, 1898, 
8. 235 : 850 


— ——— 8, 442—'' Building," meaning of. . 

A “building” includes & structure whether covered or 
not and made of any materials whatsoever. s 

A court-yard attached to the living rooms walled in 
on all sides and provided with a door leading to the 
street is & "building" within the meaning of s. 442 of 
the Penal Code. S Watt Manomep v. TiMPRROR, 29 Cr. 
L. J. 875; A I. R. 1929 Bind 17 459 
8. 454, See GORrIMINAL Provgpurs OODE. 
1898, s. 235 f 305 


———— 88. 464, 467—'Makes, meaning of— 
Forged Will not completed by addition of date— 
Offence. : 

The word “makes” im s. 404, Penal Code, does not 
mean anything other than creates or brings into 
existence. i 

A persqn can be convicted under a. 464, Penal 
Code, D forging & document which purports to be 
a Willeven though the Will has not been completed 
by the addition of the date, A writing may purport 
to be a Will although it turns out to be technically 





defective. j'OurrgU MALIK v. EMPEROR, A. I, R. 1928 
Lah. 68f; 29 Or L, J. 851 435 
——— 8. 467. See PENAL Oops, 1860, 5.464 435 


———— 88. 471, 474—Criminal Procedure Code 
(Act V of 1898), s. 176—O fence under s. 4? 1, Penal 
Code—Prosecution under s. 474, Penal Code, without 
complaint of Court —Legality of conviction. 

Where the offence committed is really one under 
8 471 ofthe Penal'Oode, it is illegal to reduce the 
charge to one under s,474, Pena Oode, and pro- 
secute the accused without a complaint under s. 476 
of the Criminal Procedure Oode. 

. if a person puts forward a document as support- 

ing his claim in any matter, whether that document 

is acted upon by the Court or used in evidence, is 
immaterial for the purpose of constituting use of 
the document by the party within the meaning of 

8 471 of the Penal Code. G IBRAHIM v. EMPEROR, 29 

Or. L. J. 849; 11 A I Cr. R. 79 433 


8. 497—Adultery, when an offence—Evi- 
dence of adultery—Circumstantial evidence, suffi- 
ciency of. 
Adultery per se is not an offence. To come under 

s 497 of the Penal Code the &dultery must be without 

the consent or connivance of the husband. 

Per Kulwant Sahay, J.—Adultery need not, and 
ordinarily cannot, be proved by direct evidence. In 
every case eljiost the fact is inferred from circum- 
stances that lead toitby fair inference as a neces 
conclusion. Pat Srra Davi v. NARAYAN Sineu, -9 P. L. 
T. 397; A. L R. 1928 Pat. 375 762 


——— 8. 500—Pleader filing defamatory written 
statementson behalf of client—Absence of malice 
— Prosecution for defamation, legality of—Presamp- 
tion of good fasth. 

A Pleader who files a petition gontaining de- 
famatory statements on behalf of his cfient, can- 
not bə prosecuted finder s. 500, Penal Oode, where 
there is no allegation of any malice or absence of 

. 





It isthe duty ofa Court eyes, complaintis made 
against an Advocate for having used defamat ry 
worda to presume that the remark or * question 

61 . è e 
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objected to was made on instructions and in entire 
good faith. C NAZIR AHMAD v. JoGESHOHANDRA BANER- 
JEE, 29 Or. L J. 889 569 


Pensions Act (XXII! of 1871), as. 4, 5, 6—Refusal 
by Collector to entertain application—Certifieate, 
grant of. n è 
Where a Oollector refuses to entertain an appli- 

cation made to him under ss. 4and 5, Pensions Act, 

and records an order that, if so advised, the petitioner 
may seek his remedy in Civil Oourts, it cannot 


be said that the order tantamounts to a t of 
certificate under s. 6 of the Act. L Jagat SINGH v. 
Manan Bre BINGE, A. I. R. 1928 Lah. 713 528 


Pleader's fees, rate QE 
The Pleader'sfee to be allowed to a party is what 
yas actually paid or what might reasonably have 
been paid, whichever is less. N Onuirmu Bar v. 
Ras Kumar, A. L R. 1928 Nag. 283 , 148 
Pleadings—Admission in pleadings found untrue— 
Opposite party whether entitled to fall back on such 
admission, i 
It is a settled rule of law that ifa particular fact is 
alleged in his pleadings by a party to a litigation and 
an inquiry is made regarding its truth or otherwise, 
and as a result of that inquiry it is found to 
be untrue and decision is given on the 
basis of such finding in favour of the opposite 
party, such party is no more in a position to ignore 
that finding and to ask the Oourt to hold the party 
originally taking such a plea to be bound by it. 
Although it is permissible to accept a part and to 
rejecta part of a witness's testimony, an admis- 
sion in pleading could not be so dissected. O Sant 
Rix v Rau Manoratu, 12 R. D. 398; A. I. R. 1928 
Oupng 41 ' 843 
Fraud and forgery—Inconsistent pleas. 
Fraud and forgery are quite different things, and when 
forgery is alleged, although not in so many terms 
it excludes the idea of having a document executed 
by fraud. C KALAMJAN BIBI v. SAHAJANA BIBI, A. I. R. 
1829 Oal. 77 746 
———— Plea not raised - Evidence adduced and point 
decided by trial Court —Appellate Court, duty of— 
Object of pleadings., $ 
The Appellate Oourt cannot shut its eyes to a 
plea even though it has not been set up in,the 
pleadings, where the Pleader of the party setting it 
up hasopenly declared in the trial Court to the 
knowledge of the defendant, his intention to produce 
evidence in proof of that plea, the other party bas 
roduoed rebutting evidence and the trial urt 
as considered and decided it. 


Whatever system of pleading may exist, the sole , 


object of itis that each side may be fully alive to the 

uestions that are abouf to be arguéd, in order that 
they may have an opportunity of bringing forward 
such evidence as may be appropriate to the issues. 
O Satcur Prasap *v. Han NARAIN Dag, A. I. 
Oudaé 44 e . 817 


Pollce Act (V x 1861), ss. 22, 31—Penal Code 
(Act XLV of 1860), ss. 332, 558—Assaulging Police 
Officer while controlling traffic in private road— 
Offence. ° n 
Where a Police Officer who was deputed for the 

control of traffic dusing & garden party hejd at a 
rivate ridence was assaulted while he was r t- 

eling the traffic along a private road which led to the 
house; o . œ 
e e . 


R. 1929 e 


s 


me 


Nod 
. 


D 


- of 
' ing, unless the 
-it before. the 
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Pollce Act—concld: °  Praotice—conold, M 
Held, that the Police Officer was acting in the — Finding of fact of Appellam Court—Cre- 
lawful discharge of his duty when he was assaulted dibilityeof witnesses 3 


and that the assailant was guilty of an offence under 
B. 853 0f the Penal Oode. -L EMPEROR v. Gran SINGH, 
A, T. R; 1928 Lah. 230; 29 Or. L. J. 905 665 
———~, 8: 2 3—Dutws of Police. a 
. The maintenance oflaw and order and the control 
of traffic along public roads as well as roads lead- 
ing tosuch public roads ja an essential part of the 
functions of the Police L Eurarorv.Gian BINGE, A. 
I. R. 1928 Lah. 230; 29 Or. L. J. 905 665 
— —— 8. 31. See Potton Act, 1861, s 22 665 


Power-of-attorney—Power io file compromise, 
whether includes power to maks compromise. 


`- Power to filea compromise does not necessarily 
‘mean power tomake or enter into a compromise 


without the knowledge and consent of the principal. 
O HUBRAJI v. OHBANDRA BALI, 5 ©. W. N.677; A. I. R. 
1928 Oudh 386 829 


Praotice~—Absence of rebutting evidence—Duty -`of 

-Court to scrutinise evidence adduced. 

The fact that no rebutting evidence is produced 
does not relieve the Court from the duty of critically 
examining the evidence adduced by the party on 
whom the onus of proof lies. Pat Srra Devi v. 
NARAYAN Sinan, 9 P. L. T. 397; A. I. R. 1928 Pat 375 

762 

——— — Adjournment—Order for payment of costs 

to opposite side before next hearing—Effect of 

non-payment—Party ‘in default, whether can be 
refused hearing. 

When a Court in granting an adjournment directs 
the party applying for the adjournment to pay costs 
the other side before the date of the next hear- 
arty ordered to pay costs does pay 
ate of the next hearing he would 
have no right to be heard. M Dampamopr TATAYYA v. 
VANKATASUBARAYA SABTRI, A. I. R. 1928 Mad.786 168 
Appellate Court—Finding of fact—Credibi- 

lity of witnesses—Opinion of trial Judge, not 

to be lightly reversed &y Appellate Tribunal, 

Upon an iesue which involves a pure question of 
fact and turns upon the determination, whether the 
witnesses for the plaintiff or*the defendant are 
telling the truth, the opinion of the trial Judge, 
‘who saw the witnesses and heard them give their 
evidence, is entitled to considerable weight and ought 
not to be overruled by the Court of Appeal without 
cogent reasons, P G KESSARBAT v. JRTHABHAI JIVAN, 
A. I. R. 1928 P 0. 277; 28 L. W. 737 ° 169 

Certainty upon a question of practice, im- 

ortance of. 
pon a question of practice certainty is more im- 
portant tham anything else “A rule of practice, 
even if it be statutory, can, when found to be in- 
convenient, bealtered by competent authority, Un- 
certainty in such a matter is at best an embarrass- 
ment andemey at its*"worst be*a source of injustice 
which, in some ‘case’, may be beyond * judicial 
P O Anpzsuig H. MAHA v. Fora ASBOON, 
A. I. H 1928 P.O 208; 32 O WeN.953 e 413 

—— Comparison of handwriting, value of. 

It isnot always safe to te @ decision, on the 
eorrect  Üetermination of 8 uinefiess of a 
signature by mere compazidon wih admitted signi 





On a pure question of credibility of withesses 
the Privy Oouncil will not lightly disturb a finding 
of fact arrived at by the Court of Appeal in India. 
P C Ram Gopatv DHANJI JADHAWI BHATIA, A. I. R. 
1928 P. O. 200; 28 L W. 55; 32 O W.N. 1117; 55 M. 
L J.248; 30 Bom L. R. 1388; 55 C. 1048; 24 N. L. R 
154; (1928) M. W.N. 924; 48 O. L. J. 567; 55 L A. 
299; 11 N. L. J. 229, 480 


Parties—Heceiver appointed in partition 
suit, whether necessary party to suit to enforce mort- 
gage against joint estate. 

A Receiver appointed in a suit for partition of 
property is not a necessary party to a suit by a 
creditor to whom the property has been mortgaged, 
to enforce his mortgage inat the property. Pat 
ELIZABETA May Toomsy v. BHUPENDRA Nara Boss, A. I. 
R.1928 Pat 304;7 Pat 520 57 

Plaitit—Suit on pro-note— Incorrect, descrip- 
tion of promote, effect of—Falsa denfonstratio non 

nocet. . 4 

In a suit upon 4 promissory note when the 
plaint contains sufficient particulars as to the 
identity of the note sued on, the suit should not 
fail by reason of an error or a fhistake in ite 
description which does not mislead the defendant 
as to the nature and the particulars ofthe claim. M 
MAMA QIRI Asin v, MurEU VELAPPA GouNDaN, (1928) 
M. W.N, 466; A.L R. 1828 Mad. 940, 28 L. W. 565 





887 
Remarks in remanding judgment, how far 
binding on Bench hearing appeal finally. 4 


A remark made in aremanding judgment is not 
binding on the Bench which hears the appeal finally 
where the said remark js only cesual and not in- 
tended to be a final decision on & point. 

B Linco RAOJI KULKARNI v. SEORETARY OF STATH FOR 
Iur1,30 Bom. L. R 570; A. LR. 1828 Bom 201 278 


Stare decisis, : 

Where a certain view of law hasheld sway ina 
Province for a long time the Court should, even if 
it has any doubt about its correctness, be most 
reluctant to interfere with it on the principle of 
stare decigis, O Raw Unit v. Suzo Harary, 5 O. W. 
N. 646; A. L R. 1928 Oudh 384 631 
——— Unnecessary issue—Court, whether bound to 





decide, 

The function of the Court whether sitting singly 
or sitting asa Bench whether a Division Bench or 
a Full Bench is limited to decide some issue in 
being between two parties. A EMPEROR v. TIKA RAM, 
29 Or. L. J. 910; A. I. R. 1928 All, €8Q; 10 A. I«Or. R. 
390 . . 670 
Precedents—Pgine High Court. 

The Patna High Court will not ordinarily depart 
from along course of docisions in the Calcutta High 
Court. Pat BRUBNESHWAR Koger v. Manin Kuan, 9 
P. L. T.573; 7 Pat. 613; A. I. R. 1928 Pat. 641 84 


Pre-emptlon—Entry in wajib-ul-arz recognising 


power of «o-sharers to sell or mortgage their shares— 


Constructions Custom agaryst preemption. 
Where a wajrb-ui-arz contain’ an entry, to the 
effect that all-the co-sharera have the -power to sell 


turd, E without fhe aid in geyidence of or mortgage their share, it clearly evidences a 
microscopic enlargements ‘or any ie adve" Pat custÓm Aegatiting**the right of ‘pre-emption, O 
Kmesiümat v. Jergapyal JIYAN, A. I. R, 1928 D.*O. e Karn Kuan v, FARZAND ALI, A.J, R. 1928 ,Oudh 498 
e 811; 28 L, W787 . . Teo ° ` 
e * a se . . 
* è * » P . 
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Pre-emption—concld. 
e e d 
Market-value—Burden of — proof-—Vendee, 
whether entitled to get more than sug mentioned 
in deed e 
The burden of proof of market-value lies in 
the first instance upon the plaintiffs. If they fail to 
discharge it and the defendants produce no evi- 
dence upon which the Court can aacertain the trub 
market value, the plaintifis can only obtain a decree 
for pre-emption upon paymert ofthe sum, ifany, 
admitted by the defendants tg be the market value 
or, falling that, the sum mentioned in the deed. But 
they cannot in any case ebe compelled to pay more 
than latter sum. O Rax UDIT v. Sugo Haraxu, 5 O. 
W. N. 616; A. I. R. 1928 Oudh 384 631 


Price —Absence of evidence that price was 
not fixed in good fatth—Pre-emptor's right to 
decree on payment of price entered in deed 
In the absence of any “evidence that the price had 

not been fixed in good faith a pre-emptor can geta 
decree only on payment of the sum entered in the 
dale-deed.* O Rau Upir v Suro Harara, 50. W. N. 
616; A. R. 1928 Oudh 384 631 
Sale in favour of co-sharer and stranger— 
No specification of sharef—Right to pre-emption— 
Contract between co-vendees inter se, effect of. 
Ifa sale-feed has been executed in favour of two 
persons, one of whom is & oo-sharer and the othera 
stranger and there is no specification of the interests 
of each of the vendees, then the sale-deed as it stands 
collectively in favour ofthe joint vendees is a trans- 
action in respect of which the pre-emptor has a 
right of pre-emption, inasmuch as the Oudh Laws 
Act affords no protection to such joint vendees. If 
the pre-emptor acting on the faith ofthe terms of 
the sale-deed as it stands institutes a suit, his right 
cannot be defeated by any evidence subsequently 
led at the trial of the suit to prove the contract 
subsisting between the vendees interse regarding 
their interests in the property or, in the absence of 
evidence to that effect, by any presumption which 
might then arise. The oo-sharer-vendee forfeits his 
rights as aco-sharer and he is in the same position 
as his co-vendee. The pre-emptor in sucha case is, 
therefore, entitled to enforce his right of pre-emption 
in respect of the entire property against both the 
vendees. O Ram Upitv. Buro Haraka, 5 O. W. N. 
616; A. I. R. 1928 Oudh 384 631 
— — —— Sale of undivided share —Vendor having only 

an actionabla claim—Suit for pre-emption—Limita- 

tion. See LIMITATION Act, 1908, Scm. I, Art, 10 

715 

Withdrawal of money by vendee under 
decree of first Court—Appeal, right of. 

Tife withdrawal by the vendee of the pre-emption 
monéy paid in the fower Court under its decree 
by the pre-emptor does not deber the vendee from 
appealing against that decree. L Mznupr v NADRAN, 
A.I R, 1929 Lah. 137 é 814 


Pre-emptidn sult—Jurisdiction of Court—Forum 
* of appeal, determination of. ig 
Ina pre-emption suit the amount which deter- 
mines t ed of appeal is the ameunt found by 
the trial Court e eprice paygble by the pre- 
emptor. L ILAHI Jan v. RAHMAT ULLAH, A L R 1928 
. Lah. 670; 10 Lah. L. J. 277 . * 129 
Presidency owns Insolvency “act (Ill of 1909), 
S. 7—Letters Patent (Rafgoofa, el.* 18-8:Judg- 
mente-Order refusing to adjudicate upon clain 
summarily, whether appealable. uL 


GENERAL INDEX. 


* Presldenoy.Towns Insolvency Act—concld. 


963 


An order passed on the Insolvency Side of the 
High Court refusing to exercise the s 
jurisdiction conferred on ıt -by s. 7 of the Presi- 
dency Towns Insolvency Act, and directing a 
claimant, if so advised, to enforce his claim by & 
regular suit is nota judgment within the Meaning 
of cl. 13 of the Lettera Patent of tho Rangoon High 
Court, and ia not consequently appealable R ARJUNA 
Tyge v.-OrrIOIAL Assignaz RANGOON, 6 R. 603; A. I. R. 
1928 Rang, 216 836 


Principal and agent—Agent employed to bring about 
transaction—Right to commission---Oausa causans et 
non remota spectatur—Quantum meruit doctrine of.: 
It is a well-established principle of law that 

where a person has been employed as an agent to 
bring about a transaction on behalf of his princi- 
pal, he is entitled to have his remuneration only if 
the transaction in question is the direct consequ- 
ence of his agency. It need not necessarily be the 
immediate cause of the transaction but it must be 
shown that it was brought about as the direct 
result of his intervention. It is not sufficient for 
the agent to show that it would not have been 
entered into but for his services, if it resulted there- 
from only as a casual or remote consequence. 

When a transaction has been brought about by 
the agent for his principal, he is entitled to full 
commission and there is no question of paying the 
agent in quantum merui merely because the trans- 
action fell through subsequently or that the princi- 
pal derived no benefit from it. L ANDLEY BROTHERS 
v. Mrs, Mcorzapy, A. L R. 1928 Lah, 605 99 


Principles of construction, See SANADIN OE 

DEEDS 
Promissory note——Loan and execution of note 

simultaneous—Promissory note insufficiently stamped 

— Suit on original consideration—Hate of interest— 

Evidence Act (I of 1872), s. 91 (b) -Stamp Act (1I of 

1899), s. $5 (a). . 

Where money is advanced under a promissory note 
which is not sufficiently stamped, the lender is entitled 
to maintain & suit for recovery of the money lent 
and to adduce evidence, other thar? the instrument 
itself, in order. to grove the loan, even in cases 
where the lending of the money and the execution 
of the promissory note are simultaneops. The 
lender cannot, however, give any other evidence as 
regards the rate of interest and will be entitled to 
claim only a reasonable amount as compensation by 


way gf interest apart from the contract contained ine * 


the note. 
Animplied contract to re-pay money lent always 


arises from the fact that the money 18 lent, even 

though no express promise, either written or verbal, 

ja made to re-pay it. “Pat Duaxf@snwar SAHU v. 

RaxRcP Gig, 9 P. L. T, 471, A. I. R 1928 Pat. 426; 7 

Pat. 845 : 482 

° D] 

clal Insolvency Act (V of 19209, 8. 3—Dis- 

Ee DUE rival editas Poiver of Insowency 
t to issue injynction. ' e 

dn" kibolvenog, Court has, power in suitable cases 

and in its discretion to issue a temporary injunctioa. 

A case where one greditor claims that he is a secur- 


«ed creditor byreason ofa lien over certain ` of the 


debtor's ets, which Jen. another creditor disputes, 


s : A 
and lerene dispute arises ata stage in the in-, 
proceedingsat which there is no provision 


enc nae : 
head Pm ipediate decision op i& would seem to be 
$ E . e 
e . * x " e 
We us 
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Provinolal Insolvenoy Act—1920—contd, 


tase in which the Insolvency Court, if it is satisfied 
that there are grounds for believing that the opposing 
creditor hasa reasonable chance of establishing hia 
ease, would be entirely justifed in grantin 
junctior to prevent the creditor who claim 
from brin ge the property to sale pending ths 
decision et e dispute between the two creditors. 
R ALLY MoHAMED v, M. M. Bnax,6 R.352; A. I. R. 
1928 Rang. 241 * 908 


s8, 10, 24 (1) pg Lapeer Jor adjudi- 
cation— Power of Court before adjudication tu 
inquire into benami nature of transfer. 


Per Kulwant Sahay, J.—At the hearing of an 
insolvency petition before the making of the order 
of adjudication the Oourt cannot go into the question 
whether a transfer made by the debtor is benami 
or not. Ifa deed of transfer is produced before a 
Court such a deed is prima facie evidence of the 
transfer, and if the party opposing the application 
wants to establish that the transfer is not a real 
tranafer but a fictitious or benami transfer it isfor 
him to proveit, and in the absence of such proof 
the Court is to presume that the transfer is a real 
transfer. There is no provision in s. 24, Provincial 
Insolvency Act, to enable the creditors to produce evi- 
dence in support of their allegation that the transfer is 
a benami transfer. 

Per Macpherson, J.—The proviso to s. 24 (I) of 
the Provincial Insolvency Act ought not to be 
interpreted in sucha way as to reduce the require- 
ments of the salutary provision that the debtor must 
prove his inability to pay his debts to a mere asser- 
tion or nominal proof and is is for the Court to say 
whether a deed of sale produced by the petitioner 
and purporting to transfer his property is such 
proot ab to satisfy it in the particular case that prima 
faci he has no property left and, therefore, is unable 
to pay his debts Pat Narain Mistri v. Ram Das, 9 
P. L. T. 444; A. I. R 1928 Pat. 477; 7 Pat. 771 647 


——— 8. 28- Insolvent's right to appeal from 
order passed before adjudication. 


. 
A judgment-debtor has no right to appeal from an 
ordér in execution proceedings pentane a gale 
of his properties, after he has been declared an in- 
solvent, The proper person to appealin sucha cage 
isthe Official Receiver. L BHAGWAN Das v, AMRITHAR 
NATIONAL Bang, A. I. R. 1928 Lah. 675 432 


$8.28 (7), 53—Period of two years, terminus 
a quo of. 


A transfer of property of the description given i 
a. 53 of tha Provincial Insolvency re 1920, Madé 
by an insolvent more than. two years before the date 
of the order of adjudication but within two years 
of the date of the presentation of the petition of 

olveney cannot be annulled by the Oourt under 
that seotion,, L Heu Ras v. KifiBHEN Lar, A. L R. 
1928 Lah, 361; 29 P. í.. Re446; lQLah. 106 — * 8 


——— 8. 43-—Faiure of ingglvent t8 pply yor 
discharge within time fired iN Court Po oa de 
Court to grant extension —Annulmeni of adjudica- 


tiom e e 

Where a debtor who hog 
e insolfent does not apply fof an order gf digohargo 
within the perict fixed by the Court, the" Go 
has no power to grant an extension of time atd 
emust annul the adjudication under $. 43 of the 
e . s 


8n in- 
the lien 


been adjudicated an" 
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" Provincial insolvency Act—192 O—contd, 


‘Provincial Insolvency Act. O Gipsa "OuaRAN v. 
Suronis Sina, 5 O. W. N. 686; A.I. R. 1928 Owdh 
376 : 903 
——— 8.53. See Provinoran InBoLvENCY Acr, 1920, 

s. 28 (7) 8 
«——— 58.54 (1)— Presentatiun of petition by credi- 

tor whose debt ia less than Rs. 600—Subsequeni ad- 

dition of other creditors—Date of presentation of 
petition—Annulment of fraudulent transfer— 

‘Three months’, calculation of. 

A and B, two creditors of X applied for adjudica- 
tion of X as an insolvent. The totakdebt payable 
to A and B was found to be less than Rs. §00 and 
C, another creditor was joined as a petitioner to 
make up the amount, and X was adjudicated ng an 
insolvent. The creditors applied under s 54 (1) of 
the Provincial Insolvency Act for annulment of 
certain transfers which were made within three 
months from the date of the original petition but 
more than three months before the date when C was 
added as a petitioner: e ° 

Held, that the date on which C was added must be 
taken to be the date *h which the petition was 
presented and the tramsfer being more than three 
months from that date, could not be questioned under 
a. 54 (1) of the Act. A Souan Lar v. BEBOWATH, 26 A. L. 
J. 941; A. I. R. 1928 All. 676 136 


8. 7O0—' After such preliminary inquiry, if 
any asit thinks necessary’, meaning of — Complaint 
against insolvent without preliminary enquiry, 
validity of. 

Under s. 70 of the Provincial Insolvency Act, 1920, 
the Insolvency Court bas a discretion to make a 
preliminary enquiry or not, as it thinks fit, before 
ordering the prosecution of an insolvent. 

Where a creditor filed a statement formulating 
certain charges against an insolvent and the Court 
made a complaint against the ingolvent a’ter calling 
for a report from the Receiver and hearing the 
Pleaders on both sides but without taking sworn 
evidence: 

Held, that the Court did not act in contravention 
of the provisions of s 70 of the Insolvency Act and 
the complaint was not invalid. O Jewras KHARIWAL 
v. Dayat Onann JOHURY, 47 C. L. J. 250; A. L R. 1928 
Cal. 211; 55 C, 783 372 


Provinclal Small Cause Courts Act (IX of 1887), 
8 17—Provision for security, nature of—Security 
insufficient but accepted as sufficient by Court, effect 
of—Gwing security, what constitutes, | — 

The provisions of s. 17 of the Provincial Small 
Cause Oourte Act are imperative and the requirement 
to give securily at the time of presenting the 
application is mandatory. 9 " o" 

But if security is deposited in Court within 
limitation an application for setting aside ihe 
ex parte decyec may be entertained even later 

If the security deposited is insufficient, but the 
Oourt accepts it as sufficient and thefeby the appli- 
cantis misled, the application may be allowed oh 
sufficient security being deposited inasmuch ag in 
such a ease it cannot be sAid that the applicant has 
failed to furnish security Xo the aafisfaction of the 
Cours. . 

Where in execption of an er parte decree a fixed. 
deposit in ,& Bank belpnging to the juggment-debtor 
was attached’ anti thb judgment-debtot on coming to 
kow ef the'same applied for setting amde the 
ez parte decree and offered the attached deposit as 


t` : | 
|| 
Vel. 111} 
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security, but executed no hypothecation bond, and 
the Osurt, behind the back ofthe decree-holder, 
accepted theamouht as sufficient security, but later 
on the decree-holder raising objections, came to the 
conclusion that no sufficient deposit had been made 
and dismissed the application: 

Held, (1) that it was not sufficient for the applicant 
merely to state that the morey which stood attached 
should be treated as security and that neither this 
statement northe mere deposit af the fixed deposit 
receipt which was not transferable, amounted to 
furnishing securrty, ° 

(2) that as the Court had by mistake considered the 
security sufficient, the application for restoration of 
the suit should be allowed on sufficient security, 
being filed A Kiran KooxaR BANERJI v Bats Nata, 
A. I. R.1928 All, 607 719 


e. 
Public nuisance. See Torts 549 


Punjab. Courts Act (Vi of 1918), s. 44—Civil 
Procedtire Vode ee V of 1908) s. 115—‘Case’, 
meaning of—Or refusing to set aside award— 
Revision—Court Fees Act FII of 1870), Sch. I, 
Art. 15, Sch. II, Art. 11. ° 


An order, refsfaing an application to set aside an 
award when the reference is in a suit pending 
before the Court is open to revision and the neces- 
ey, Oourt-fee for such a petition for revision is 

B. 4. 

Proceedings relating to the setting aside of an 
award constitute a ‘case’ within the meaning of 
8.411 of the Punjab Courts Act which corresponds 
to s. 115, Civil Procedure Code L HARBHAJAN SINGH- 
JAIRAM SINGH v KALUMAL BASHESHAR NATH 145 


Punjab Land Revenue Act (XVII of 1887), 8.44 
—Jamabandis—Presumption of correctness—Pre- 
sumption, rebuttal of, by anherent evidence. 

The presumption of correctness attaching to 
jamabands entries under s 44, Punjab Land Revenue 
Act, is not confined to entries which are proved to 
have been sanctioned, after compliance with the 
necessary formalities. 

There 18 a presumption that all official acts or 
performed in a regular manner. 

Obiter.—The presumption attaching to, revenue 
entries may be rebutted by inherent evidence avail- 
able from the entries themselves L BuaawAN Das v. 
MANGAL Sain, A.I. R. 1929 Lah. 93 357 


——— 8. 158 (VIII), (XIII), (XIV), scope of—Suit 
against assignee of land revenue for share thereof 
—Jurisdiction of Cisl Court. 


Olavfses (viii), (xiii) and (xiv) of a. 158 of the Punjab 
Land Revenue Act are infended to oust the jurisdiction 
of the Civil Courts to determine edisputes between 
the Government and the owner connected with the 
assessment and recovery of land revenug. They do 
not prevent &jsputes between persons to whom such 
lagd revenue may have been assigned and others 

"who dispute the right of such persons to the ex- 
[suae enjoyment of such rights. To such cases the 
provisions ofthe, Pensions Act apply. L Jacat SINGH 
v. Mauan Bir Sinam, A £ R.1928 Lae 713 528 


;Rallways Act, (IX of 1890), 8. 72—Risk Notes A 
and B—Suit for non-delivery qf ggdds—Burden of 
proof—Initial duty of Comparty to prove loss ° 

,, Ina su against a Railway Company for damagose 

‘for non-delivery of-goods Mefen] to the Oompady 

. (d . e. 


| A gs M 
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fer carriage, the initial burden of proving that the 
goods were lost is on the defendant Oompany and it 
is only after the loss is proved by the defendant Oom- 

any that the burden of proving wilful neglect will 
te shifted to the plaintiff. N HARAKOHAND v. SEORETARY 
oF STATH FOR INDIA, 24 N. L. R. 101, A. I. R. 1928 Nag, 
305 * 759 


— —— 8.,72— Risk Note B —Pilferage from package 
—Misconduct—Burden of proof—Loss of part of 
package, whether covered by Risk Note B. 

In the case of pilferage from a package or 
packages forming part of a consi ent booked 
under Risk Note B, the Railway Administration is 
bound to disclose to the consignor on the pilferage 
being brought to the notice of its servants, how the 
consignment was dealt with throughout the time it 
was ın its possession or control and, if necessary, to 
give evidence thereof before the consignor can be 
called upon to prove misconduct. 

lf, hcwever, misconduct on the part of the 
Railway Administration or its servants cannot be 
fairly inferred from such evidence, the burden of 
proving such misconduct will lieon the consignor. 

The inevitable result of failure on the part of 
the Railway Administration tomake the disclosure 
and to give evidence will be to fasten on it the 
liability for the loss, as the Court will have in such 
a contingency no other alternative than to presume 
misconduct from the aforesaid failure and to hold the 
Company liable for the loss caused by the misconduct 
of its servants. 

Where from the facts found, an inference of 
misconduct on the parl ofthe Railway servants may 
legitimately be drawn, it is not necessary to call 
upon the consignor to give evidence of misconduct. 

Loss of a portion of a consignment or of a 
package is covered by the main provisions of the 
new Risk Note B. N SECRETARY or STATE FOR INDIA v. 
QTULABCHAND, A. I. R 1928 Nag. 310 535 


— ——- 5, 72—Risk note B—Theft from running 
train —Laability of Company— Robbery’ and ‘theft’, 
meanings of—Omisson tò padlock yan, whether 
wilful neglect. 

The word ‘robbery’ in Risk Note Bis not synony- 
mous with ‘theft’ but conveys the sense in which the 
word is used in the Penal Code, namely, a felgnioug 
taking from the person of another or in his presence 
against his will, by violence or putting him in 
fear. 

It canfot be held that there was no ‘wilful neglect’ 
on the part of a Railway Company within the 
meaning of the Risk Note merely because there was 
theft from a running train. i 

Where it isthe practice of a Railway Company 
not to padlock the doors of Vans, omission to padlock 
must beheld to be delib&rate and intentional. C 
Kararı Prasad Dutra v. East INDIAN RAILWAY Oow- e 
pany, 48 O. L. J. 32; &. I. R. 1988 Cal. 498 ee 792 
— — | s, 72—RiskeNote B*— Wilful neglect, defini- 

tionof. œ . 

The tert ‘wilful m8glect’ implies that the aot is 
done deliberately* &nd — intehtionaly and “not by 
accident or inadvertenae, Bo that the mind ofthe per- 
gon who does the act goes with it. L BHAHDARA SARA- 
RANPUR LiaHr Ry. Oo 9. SULTAN AHMAD 795 


— —A—A $, 90 Risk Note B—Wilful neglect’, made . 


dng of—Wagons not locked but merely sealed. 
A personeis sajd to be guslty* of wilful neglect 
. 


@ 
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when he intentionally and of set purpose does somes 
thing which ought either to be done in a different 
manner or not at all, or omits to do something which 
ought to be done. 

As, an abstract proposition, ıt is impossible to 
lay down that a mere failure properl 
wagons &lways amounts to wilful neglect or that 
the mere sealing of wagons necessarily excludes 
wilful neglect. livery case must depend'on ite own 


“circumstances. 


Where all that 18 found, asa matter of fact, is that 
wagons were merely sealed and not locked, although 
the train had to travel over a long distance and no 
special watchmen were employed, ıt is not possible to 
draw an inference of wilful neglect unless there is 
anything onthe record to show that the practice of 
sealing wagons in vogue had been proved to be an 
inadequate safeguard or that a system of locking 
wagons was known tobe a necessary precaution in 
the caseof a train travelling overa long distance 
and yet was deliberately and intentionally not adopt- 
ed by the Railways. L SECRETARY or STATR FOR INDIA 
v. GBANAYA LaL SRI KISHEN, A. I R. 1928 Lah. 837 

523 


Rangoon Port Act (IV of 1905), ss. 98, 101 
—Suit by consignee for loss of goods—Notice, neces- 
sity of—Limitation—‘Anything purporting to be 
done under the Act’, meaning of. 


A suit against the Rangoon Port Commissioners 
by a consignes of goods for damages for loss of 
goods is a Buit in respect of ‘an act purporting to 
be done under the Act’ within the meaning of 
s. 101 of the Rangoon Port Act and cannot be 
brought except after due notice and within six 
months of the accrual of the right to sue. R BALTHAZAR 
& Sons, L'rp. v Oouzs. For THE Port or Rangoon, 6 R. 


332; A. I R. 1928 Rang. 186 478 
Recelver—Appointment of recewer by Appellate 
Court—Attachment of property—Proper Geri to 


nt sanction for attachment. 

ere an Appellate Gourt appoints a Receiver 
in an appeal érom an order appointing a Receiver, the 
proper Court for granting sanction for attachment 
of property 1n the Receiver's possession is the Court 
from whose order the appeal was prefegred and not the 
Appellate Court. L BmBAíRr Lan v PUNJAB NATIONAL 
Bane Lrp, LAHORH, A I R 1939 Lah. 147 739 
Reference. See Income Tax Act, 1922, s. 22 149 


Registration Act (XVI of 1908), s. 17-e—Docu- 
ment reciting accomplished facts— Registration. 

A document which merely recites the terms of a 
previously arranged family arrangement does not 
require registration bLKansar RAM v, SHANKAR Das, 
10 Lah. L. J 93; A. I. R. 1828 Lah. 397 596 


S, 17 —Lease unregistered—Proof of tenancy 
by other evidence. 

Though an unregisfered deed of lease has to bo 
exoluded so far aos it ia “videno of a lease requiring 
compulsory registration the tenancy maye»o proved by 
oral evidence N TIKA Rax v ekka Loper, A. I. R. 
1998 Ndg. 338 œ ^ i 358 


s 17, cl. (1) (d)*-Compromise deed b 
which darpatnidar gives up portion of property ante 
geg rent reduced, whethePecompulsortiy registrable. 
A deed of compromise betweon n pinar and a 

darpainidar under which the darpatnidar relin- 
quishes his claims*in ene of the demised mouzas end 

. . * 
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the rent payable by the darpatnidar "s accordingly’ 
reduced does not operate as a fresh lease soeas to 
attract the operation of s. 17, cl (1) Mi) of the Registra- 
tion Act and make the registration of the deed 
compulsory C JAYNALABEDIN v. HYDER ALI KHAN 
Pani, 55 O. 701, 32 O. W.N. 263; A. I R. 1928 Cal. 
441 340 
8. 49 —Unregistered. compromise affecting 
wmmoveable property—Implied admission regarding 
compromise and s terms, effect of. 

Where the existence and terms of a compromise 
affecting immoveable property have been impliedly 
admitted ina written statement, no question of the 
admissibility or otherwise of the compromise for 
want of registration arises. L GURDAS Mar v. Bars 
Nats, A, I. R.1928 Lah 662 29 


s. 50—Suit for possession under registered 
sale-deed—Antertor oral sale for Rs. 80 with delivery 
of possession accompanied by unregistered sale-deed 
in favour of defendant tere whether, by, delwery 
of property or by unregistered sale-de£d — Priority. 
Section 50, Registratwn Act, refers onlf to cases 
where the previous document, though valid, was only 
optionally registrable, that is to say, if in respect of 
a document relating to a transsetiom,a person had 
the option to register the document or not and if he 
elects not to register the document and if, for 
some reason, the transaction isnot completed or does 
not completely take effect, and subsequently another 
person comes to purchase the same property under a 
registered document without any knowledge or 
notice of the previous transaction, then in the conflict 
between these two this provision of the Act provides 
that effect shall be given to the later registered 
document. 

In asuitfor possession based upon a registered 


sale-deed executed by the owner of the property, the | 


defendant claimed that some time prior to plaintiff's 
sale, the owner had effected in the defendant's favour 
an oral sale for Rs.30 and had delivered possession 
and a few days thereafter also executed an unregis- 
tered sale-deed in support of the oral sale: 

Held, (1) that the guis under which the defendant 
claimed was not one by delivery of property but was 
a gale by an unregistered sale-deed which was in- 
valid under s.54, Transfer of Property Act; 

(2) thatthe case was a simple case of an invalid 
salo set up by defendant as against a valid sale set 
up by plaintiff and there being only one valid sale, 
that must be given effect to and no question of 
a. 50, Registration Act, arose for conflict 

Per Ananthakrishna Ayyar, J.—Before any case of 
conflict could arise under s. 50, Registratiop Act, 
there must be two valid transactions, the earlier 
evidenced by sn unregistered document the later by 
a registered one. * Unless the earlier document waa 
valid in law there could beno question of competi- 
tion between the two documents, 1f the earlier deed 
was invalid then there is only one yklid deed, the 
later registered one. M KrurPu Swami GOUNDANe vy, 
CHINNA 8wAMI GOUNDAN, A. I. R. 1928 Mad, 546; 28 L; 
w. 234 ` 677 
-—————- § 


1920, 8 49 (2) ° e. l| 148 


Res’ Judicata. | Sce Coupanies Act, 1913, 8. 207 654 
Decre hased on Commussiongr's map—Plea 
1n Subsehuent Suit “that map was inccrrect, mam- 
e tarngbility of. ° 
*Where a compromise decree was passed on the 
ee e . 
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57, scope of, See O P. WENANCY -Act, * 
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mot a mep prepared bya Commissioner and in 
Pübsequent litigation between the parties relatin 

a blot of land yhich, if the map were correct, would 
1 within the share of the  defendants,it was 
ntended by the plaintiffs that the Commissioner had 
kade a mistake in measurement and that on correct 
the plot 


share : 

Held, that the Oourt was bound [to proceed on 
the besis of the map prepared by the Commissioner 
and had no power to go behtnd the compromise 
decree and consider whether the Commissioner had 
committed any mistake. © Goran Onanpra GOLDAR, 
v. Sauasur Buusan Deva, A. I. R. 1928 Cal, 852 1 


Revenue  settlement—Settlement Notification, 
(Madras), 1910, ss. 28, 86—Land assessed as dry— 
Raising of wet crops—Power of Government to levy 
enhanced assessinent, 

Raising of wet crops on land registered at the 
Bettlement as dry and assessed accordingly, amounts 
o a comvemion of dry into wet land within the 
meaning of the reservation in 8. 36 of the Madras 
‘Settlement Notification ofe]910 and empowers the 
Government to increase the assessment. 

Although, so long as the pattadars cultivate the 
End as gfey dre entitled to hold the lands for 
he whole period of the Settlement at the rate 
briginally assessed on them as such, on their raising 
wet crops upon them they effect a conversion, 
thereby justitymg the Revenue Authorities in im- 
posing upon them the appropriate wet rates of 
pessment. P C SEORETARY oF STATE For INDIA v. 
ARPURAM KANDADAL, A. I. R. 1928 P. O. 221; 51M. 
E: 55 M L. J. 281; 28 L. W 381; (1928) M. W. N 822; 
©. L. J. £00; 33 C. W.N. 61; 55 I. A. 331 197 


View. See Ovi PROOEDURE Cops, 1908, O. XLVII, 


L 633 
vision. 
See APPEAL 72 
Pee OlviL PROGEDURE Cope, 1908, s. 115 145, pia 
See PUNJAB Courts Act,1918 s. 44 145 


aj-l-am—Entry unsupported by instances—Cus- 
om recorded opposed to general custom—Presump- 
ion, nature of. 

An entry in the riwaj-i-ameven when upsupported 
instances raises & presumption in favour of the 
Btom recorded therein and the onus lies upon the 
[ty setting up an opposite custom. But where the 
ptom recorded in the riwaj-i-am is one opposed 
he general custom of the Province, the onus 
ed by the entry in the riwaj-i-am is a very light 
L SULTAN v. SHARFAN, A I. R. 1928 Lah. 703 846 


Entrif unsupported by  instances—Initial 
punptvon. : 

initial presumption mustin every case be 
in favour of custom recorded in the ftwaj-t-am 
though,the entry is not supported By instances 
her the *ustom so recorded is ın consonance 
RR or is opposed to the general custom of the 
vince, L NAIB SINGH v. Sau KAUR 842 


Ke-—Nonspaygwnt of gonsideration--Suibby pur- 
haser to vecoser possession—Power of Court to 
ordir payment of consideration—Form of decree. 
A purchaser ig entitled to sueeths vendor for 
Fecovery of piassssion of ths propagties apld ip him 
even though he has not paid ths consideration for 
“ha tranffer, bat tha Oourt should ia*8u5^ ea azis 
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pass a decree for possession conditional on the pur- 
chaser paying the consideration money to the vendor 
within a particular time. A Pran Dgr v. Sat DEO 
Trwani A, I R, 1929 All. 85 761 


Second appeal s 
See BENGAL Texaxcy Aor, 1885, s. 52 » 79 
See O1vit PRrOCEDURE Oone, 1908, s. 100 402, 814 
See Orvin, PROREDNRE Cops, 1908, s 102 21 


Omission to consider material evidence— 
Interference, 488 
Where the lower Courts have based their findings 

on some of the documents forming only a portion of 
the evidence on record without considering the rest 
of the evidence, it is open to the High Oourt in 
second appeal to interfere with such findings N Drona 
v. RAJE JANARDHAN BERINIWAS, A. I. R.1928 Nag, 153; 
1IN, LI. 21 488 


Settlement Notlficatlon (Mad.), 1910, s. 23, 36. 
See REVENUE SETTLEMENT 1 


Sind Provinclal Insolvency Rules, r. 85 (1). See 
Orvir, PROOEDURE Cong, 1905, 8 55 (4) 258 


Specific Rellef Act (I of 1877), ss. 12,19—English 
Rules and Practtce—Lord Cairns’ Act, 1858 (81 
& $2, Vic. c. $7)—Party when entitled as of right 
to obtain specific performance of contract for sale 
of tmmoveable property—Continuous readiness and 
willingness to perform coniract— Court's power to 
award damages ın specifice performance suit— 
Plaintiff, when debarred from seeking specific per- 
formance lhkewise disentitled to claim damages 
—Ezplanation” to s. 19, Specific Relief Act, a 
departure from English Law. 


The Specific Relief Act, 1877, like the Indian Oon- 
tract Act, 1872, is a Code 

Part II, Ohap 2 of the Specific Relief Act, 1877, 
which deals with the specihe performance of con- 
tracts, i8 & codification, with modifications deemed to 
be called for by Indian conditions and procedure of 
the then existing Rules and Practice of the English 
L win relation to the doctrine of speeific perform- 
ance 

According io tfe Common Law of England, the 
only legal right which arose upon the non-perform- 
ance of a contract in favour of the party injtired by 
its breach was a claim for damages. The in- 
adequacy in many cases of that remedy for the 

urposes of justice supplied the incentive to a 

ourt & Equity to decree the more complete remedy 
of specific performance. Amongst the contracts to 
which an order for specific performance was always 
regarded as peculiarly appropriate were contracts 
ia ai to land or an anterest therein, such, for 
instance, as- a contract for the sale of immoveable 
property. This appropriateness is re-affirmed in a. 12, 
of the Specific eper Act, 1877. 

In ths case of a binding @ontract fow the sale of ° 
immofeable property, a pérty thereto is, ordinarily, 
entitled ase of right to obtain specific performance. 
But thateright of @he plaintiff would be dependent 
upon his hás ig been hımbelf ug to the? date of 
decree ready and willing to perform the contract on 
ehis part” In other words, the aggrieved*party suing 

“for specific performance treats and is required by 
the Ooyrtego treat thè contract as still subWisting , 
and if hes in his suit (for that relief) to allege and 
Brovea continuous readinesg and willingness, from 
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e 
the date of the contract tothe time ofthe hearing, 
to perform the contract on his part. 

Notwithstanding the apparently wide terms of 8. 2 
of Lord Cairns’ Act, under the English Law the 
power of the Court of Ohancery to give damages as 
an alterntive to specific performance does not ex- 
ten d te acase in which the plaintiff had by his ow? 
act debarred himself from asking at the hear- 
ing for specific performance, nor toa case in 
which that relief had become impossible. 

In the present case the Privy Oouncil, upon a 
consideration of the history of the English and 
Indian Law on the subject, came to the conclusion 
that the corresponding $5.29 of the Specific Relief 
Act, 1877, must receive the same construction as 
the aforesaid s. 2 of Lord Cairns’ Act, 1858, and 
held that in a suit for specific performance of a 
contract for the sale of immoveable property, where 
the plaintiff had during the pendency of the suit 
announced that he was no longer either willing or 
ready to perform the contract on his part, the 

laintiff had not only thereby renounced, but as 
fiam that moment had disentitled himself to a decree 
for specific performance, and had thus brought upon 
himself the untoward consequence that there was 
under the Specific Relief Act in the circumstances 
of the case no power left in the trial Judge, with- 
out an apt and sufficient amendment of the plaint, to 
award the plaintiff at the hearing of the suit any 
damages at all. 

It is competent for the Oourt, ina proper case 
and under suitable conditions, to allow the plaintiff 
in a pending specific performance suit to convert his 
suit into one for the recovery of damages simpltciter. 
But the amendment is not one lightly to be grant- 
ed and it would be & wise precaution for a Judge 
before allowing any such amendment in a contested 
case to require the plaint to be actually remodelled 
in a form appropriate to an action seeking com- 
pensation for breach of contract and nothing else. 

The case provided for in the “Explanation” tos. 19 
of the Specific Relief Act, 1877, introduces an express 
divergence from Lord Gairns’ Act, as sxpounded in 
England. P C Agnesa H Mama v. FLORA Sassoon, 
A.I R. 1928 P.O. 208; 32 O W.N 953; 30 Bom. 
L. R. 1242; 28 L. W.257; TL T. 40 Bom. 125, 55 M. 
L. J. 523; 52 B 597; (1928) M. W.N’ 893; 48 O. L J. 
451;°55 I. A. 360; 26 A. L. J, 1220 413 


s. 17~—Specific performance of part of 
contract—Oovenant for renewal of lease—Specific 
performance of contract to renew lease fof a part of 
the demised premises. 


A lease was granted on 6th June, 1821, by the 
appellant's _predecessor-in-title to one Francis 
Schuler, of °a piece of ‘land measuring acres 4°10, 
for the term of 99 years, at the yearly rent of 
pagodas 6, F. 27, B. 25. Thelease contained (inter 
alia) the following cavenant :-e- 

“That fie the said, Francis Schuler, hjs heirs, 
efecutors, administrators or ‘assigns fulfilling the 
covenants pnd agreements besinbefore o ntained and 
on hig part to be performed yielding and paying 
at the end and expiration of the aforesaid term of 
ninety-njne years unto the* said United Company, 
their successors or assigns, the full and just sem 
of 400 pagodas current iheney of Fort St. George, 
then this leage shall and may be eevgd efor a 
further term of ninety-nine years upon such terms 
and conditions as shall be judged reasopable'' . 

i . 





INDIAN OASES. 












































Specific Rellef Act—contd. 
. 

By virtue of various assignments 
Francis Schuler and by divers other perso 
whole of the property comprised jn the fase 
vested in the respondents in the year 1907. 
sequently, in 1914, the respondents conveye 
the Oochin Club a portion of the demised 1 
amounting to 3 acres, 34 o., and the respond 
thereafter were in possession of 1 acre, 10 c. o. 
of the lands demised. On the termination of tl 
said lease by efflux oftime on 6th June, 1920, 


2 
by ù 


at the instance of the respondents aldne® 
On appeal to the Privy Council their Lords 
held, on a proper construction of the covenant 
renewal, that the respondents were not entitled 
claim a renewal of the lease in respect of the sm 
plot in their possession, the owners of the rema, 
of the demised premises (namely, the Cochifi; 
not being parties tothe suit or making an 
to such rene The covenant in questio 
templated a renewal of the lease as a whole, $ 
to say, in respect of the premises as a whol 
there was no contract to renew the lease for 
of the premises. Under the circumstances, it | 
unnecessary for their Lordships to decide w 
s.17 of the Specific Relief Act, 1877, barre 
enforcement by specific performance of a part 
contract to renew. PO $ TARY OF STATE FOR 
v. VOLKART BROTSHES, A. 1. 1928 P. O. 258; 
M. W. N. 154; 55 M. L. J. 646; 51 M. 885, 48 C. 
431; 33. 0. W. N. 33; 28 L. W. 803; 30 Bom. L, 
55 1. A. 423; 26 A. L. J. 1229 
— 8,19. See BPECIFIO RELIER Act, 1877 





———— 88. 39, 41. 


—— 8.41. See Mixor 
s.42—Suit for declaration that p 

did not infringe defendant's trade mç 
petency of—Inherent power jo grant dec 
Discretion of Court. . 
The plaintiff against whom the defendan 

a complaint ina Criminal Court in resp. 
alleged infringement of the defendant's tr 
instituted a suit in a Civil Court ffr a de 
ethat he was entitled to use and import cert. 
with a certain mark attached thereto and , 


See EvipENoR Act, 1872 


* so gfant auch reliefs, 
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Court has jurisdiction to grant a declaratory 
ree only in cases which conform atricfly with the 

sions of 8.42 of the Specific Relief Act. The 

t has no inherent jurisdiction to grant any kind 
3 declaratory relief. 
The Court in which a declaratory suit is filed* 
ast notbe misled by mereforms, but must look 
rough the form at the real substance of the plaint- 
8 claim and, after careful scrutiny, must satisfy 
elf that the reliefs claimed are such as are con- 
nplated and provided for by s. 42 of the Specific 
lief Act. R MOHAMMAD ABDUL KADER v. FINLAY 
In». & Co, 6 R. 291; A.L R 1928 Rang 256 136 


mp Act (11 011899), 8. 35 (a). See PROMISSORY 
OTE 48 


Hanan—Fenale heir gucceeding to stridhan whe- 
her takes absolute estate—Reverter after extinction 
of limited estate—Course of succession—Succes- 
non eto @tridhan—Daughter’s son takes before son. 
Inder, the Hindu Law of Benares School there is 
istinction as tothe nabyre of the estate taken 
-property inherited by & woman from a male 
‘operty inherited by her froma female and 
gêshe' takes it not absolutely as her 
ut asa qualified estate with reverter after 
sath to the heirs of her predecessor-in-title. 
ere stridhan property reverts to the heirs of 
rast female full owner after the extinction of a 
ted estate under the Mitakshara Law, it does not 
--its original character of stridhan and assume 
haracter ofa limited estate and the property 
revert to the heirs of the female full owner 
d have inherited it as her strdham prc- 
her death had taken place after the death of 
ited estate-holder, 
daughter's sonis a preferential heir to stridhan 
pared to a son. L DHANNA MAL v. PARMESHARI 
. I. R. 1928 Lah. 9 251 


ation. See MORTGAGE 266 
Sham  sale—Purchaser paying off prior 
ge on property, right of, to subrogation— 
er's right to subrogation, 
ox who claims under a sham transaction, 
no transaction at all, has no intérest in the, 
conveyed to him. He is only a volunteer 
ys off a prior mortgage on the property he 
titled to be subrogated to the rights of the 
whose debt he pays off. 
volunteer is not entitled to the benefit of 
ent that he might make on behalf of a 
ther it be to redeem & mortgage or whe- 
to payoff a simple money-debt M Vzraxc- 
ARAM v. NALLÉTHAMBI NADAN, A. I, R. Pus 
0 


on (XXXIX of 1925), s. 63—Un- 
andu, validity of—“Hendu", mean- 






























P 
h 
n 


lid, it must be attested by two or more wit- 
but, this section* applies in ethe case of 
, only to? Wills, mede inter „alia within the 
mits of the Ordinary Original Civil Jwis- 
igh Courts . E 
indu" is used in thè Succession Act 
theological as distinguishet frêm.a :fatiofal or 
al sense. M RaTANBI D. MORARJI v. ADMINISTRATOR, 
"BAL OF Mapras, 55 M. L. J. 478;28 L, (V. 08M; 


3) N. W, N. 848; A. £ R. 1028 Mad. 1279 $66. 
T j 62 See e ii e. . 


tax. It is a tax, not on 
on income, which for taxation purposes means gains 
and profits. “There may be considerable gross 
revenues, but no income taxable b 
the accepted sense’. P C Tue 
OorLrIBRIES, A.J. R. 1928 P. O. 282 


Torts—Public nuisance—Gate out of repair— Injury 


there were two wings of an old 
fallen into disrepair and hung by the upper hinges 
alone. The plaintiff,a boy of eight years, who was 
playing in the garden touched the old gate and one 
wing of ıt fell and broke hisleg His leg was set 
right immediatel m 

crookedness developed, the boy was taken to England 
and his leg was re-broken and re-set by an eminent 
specialist. In a suit for damages: 


Beide wi 
to consult a specialist, in the absence of evidence to 
show that the trouble could not have been put right 
in India, 
OF Staty FOR INDIA, A. I. R. 1928 Lah. 346 
Transfer of Property Act (IV of 1882), 8s. 3. See 

761 


win earth- 
shall not°alena 
such 
and 
authorities, and a grantee executed a mortgage of 
his rights before obthiptng a certificate of approval 


or under B, 
. 


Sults Valuation Act (VII of 1887), 88. See 
72 


Court Fags Act, 1870, s. 7 v x (a) 


Summary Settlement—Settlement, whether proof of 


proprietary rights. 
No inference of proprietary rights can be drawn 


from the mere fact that the Summary Settlement 
was made with a particular family. O Payaa SINGH 
v. MaNonaR Lat, 5 O. W. N.622; 12 R. D. 3 
1928 Oudh 369,3 Luck. 616 


Summary trial—Record of Magistrate, contents of. 


ALR 
465 


The facts found by a Magıstrate ın a summary 


trial must clearly show that the offence had been 
committed and the record, however meagre, ought 
to be sufficient to establish the necessary ingredients 
of the offence of which the accused has been found 
guilty. L Din MUHASMAD v. Emperor, 29 Or. L. J. 
877; 29 P. L. R. 647 


Tax—Direct and indirect taxation—Tax on gross 


461 


revenue—Income-tax. 
Income-tax is a typical example of a direct 
88 revenue, but a tax 


an income-tax in 
ING v, OALEDONIAN 
216 


to bystander— Right to damages—Bzpenaes of journey 
to jarana to consult specialist, whether recover- 
able, 

Facing the gate of a bandstand in a public garden 
ate, which had 


by a doctor, t at a later stage 


Held, (1) that the gate in the condition in which 


it was at the time, wasa” public nuisance and the- 
defendant who was responsi 
condition was liable for damages ; 


le for keeffing it in such 


2) that the plaintiff was not entitled to charge the 
the expense of the journey to England 


LJOHN Vgoris Carew WYLLIE v, SECRETARY 
549 


VENDOR AND PURCHASER 


—— 88. 6 (h) (3), 78—Contract Act (IX of 1872), 


s. $$—04l grants of Burma—Cor&lition against 
transfer without certificate of approval and report 
of transfer—Failure to obtain certificate and reporte 
before transfer—Yalidity of transfer—Priority of 
trangferces. "EP ne 
Where a grant by*the Government of the right to 
contained a condition that the grantee 
t transfer his rights egcept to 
ersons as shall hold a certiffcate of approval 
at every transfer shall be repo[ted to the 


Divo nig eine a report: 
e Held, (1) that the mortgage was not void either 
under 8. 6{h) S of the Transfer of. Property Act 


3 of the Contract Aga ë . 
e 5 e 
e ê * 7 


-© 


970 


Transfer of Property Aot—contd. 


(2) that the failure to make the report did not 
constitute ‘gross neglect’ within the meaning of s. 78 
of the Transfer of Property Act entailing forfeiture 
of the mortgagee's right of priority against a sub- 


sequent mortgagee. R Mauxa Yev. M. A B. FiRu, 6 clamation; = : . 
R. 423; A.J. R. 1928 Rang 136 105 © (1 that questions arising in proceedings in e 
s. 41—Ostensible owner, purchase from— ution of the mortgage-decree between the mc 





` Vendor's power of transfer—Heasonable care, what 
is—A pplicability of 8.41 to transaction not entirely 
voidable. 

Under s. 41, Transfer of Property Act, on a pur- 
chase from an ostensible owner, the ordinary 
standard of diligence required for ascertaining 
whether the transferor has power to transfer is 
calling for the title-deels under which he claims 
and inspecting the title-deeds Omission to make 
a search in the rec . of the Registration Depart- 
ment for the purpose of finding out whether there 
are any other documents relating to the property 
purchased does not amount to absence of reasonable 
care on the part of the purchaser. 

What the section requires is reasonable care, not 


` generally, nor with regard to every aspect of the 


transaction but merely for the purpose of ascertain- 


ing that the transferor had power to make the 
transfer. 
Further, the reasonable care which is prescribed 


by that section should have reference only to the 
reasonable care to see whether, by the terms under 
which the ostensible ownership itself 1s constituted, 

the power totransfer is given or possessed 
Section 41, Transfer of Property Áct, is not confined 
only to cases where according tothe true title, the 
transferor has no right, title or interest in the pro- 
whatsoever and the transaction is entirely 
voidable at the option of the real owner. M Szgruaua- 
pHava AYYAR v. Bacna BIBI, A. I. R. 1928 Mad 708 
539 


8, 45——Joint transfer for consideration— 
Presumption, i . . : 
The presuraption of join transfer for consideratio: 

referred to ing 45, Transfer of Property Act, arse, 
only in the absence of any contract to the contrary 
pen ee the absence of evidence regarding the share 
contributed by each of the vendees inthe purchass 
price, and where there are two vendees it cannot be 
presumed under that section that each of the two 
vendees had an equal interest in the property. O 
Rau Upir v. Saxo Haraka, 5 O. W. N. 646; A. I.R. 
1928 Oudh 384 * 631 


88,47, 52—Lis pendens—Mortgage, execu- 
tion of, pending execution proceedings under main- 
tenance decree—Subsequent surt on mortgage— Sale 
in execution bf mainten&nce decree pending suit 
on morigage—Lis penders—Rights of parties— 

e Question arising in proceedings 4n execution of 
mortgage-decree between maintenance decree-holder 
‘and mortgtigee decree-holder, whether Trelatesso ex- 
ecütion. A 
A mortgagé was effected by fies mortgagor while 


a maintÉnance decreo 'bbtained @gainst him was 
pending satisfaction and had npt been fully worked 





. out. A sald in execution of the maintenante decrees, 


took place during tbe pendeney of the suit on the 
mortgage. In proceedings if execution # the, mort- 
age decree: * 
B Held, (2) that thg mortgages decree-holder mugt 
pay all amounts~ rréars of maintenanc® that, had 
. : e . 
. 
a P * ba 


INDIAN CASES. 


Transfer of Property Act—contd.. m 


e 
accrued due to the maintenance holder u 
sale and 
maintenance rights of the maintenance holder ur 
her decree which should be mentioned in the } 


gagee decree-holder and the maintenance decr 
holder were questions between the parties to t 
guit and related to” the execution of the dec: 
and, therefore, fell under s. 47, Oiyil Procedi 
Code. 


the second lis pendens destroys altogether the be | 
of the first lcs pendens that the Court can hold 1 
the second lis pendens cannot be recognised. M Ant 
ORALAM OnETTIAR V, VALAMRAL AMMA, A. IR 1 
Mad. 612 i 


alienation made pending a suit for rent . ': 
as a suit for rent is primarily a syit fo^ 
although rent i8 & first chargo on "the Ve 

is not a suit in which ‘any right to im 
property is directly and specifically in question 
the meaning of 8.52 ofthe Transfer of Propert, 


in order to obtain the protection of the rule, 
property must be directly and specifically in queat 
in the suit 
55 O. 701; 32 C., W. N 268; A. I. R. 1928 Cal. 441 


————— s. 54. See REGISTRATION ACT, 190 
——— — 8, b4—'Sale by delivery of property’, 


8. 54, Transfer of Property Act, should pr 










































tfen apply for sale subjegt to the fu 


Itis only if it can be said that giving effec 


$.- 52 —Lis pendens, applicability of, 
alienation pending suit for rent—BSuig for re- 
nature of. . 
The doctrine of lis peftdens does not apr' | 


roperty 


It is of the essence of the rule of lis pendens 


C JAYNALABE DIN v. HYDERALI KHAN P 


ing of. 
The expression ‘sale by delivery of propert 


be construed only as referring toand comp 
case where the parties agree that the transa 
sale should be effected by delivery of prope 
only inthat way, and cannot possibly be co 
as to include a case where the parties agree to 
to the form ofa document the terms of 
The moment the parties for some reason 
that itis not sufficient to effect the transac 
sale by meredelivery of property but requir 
as evidence of such transaction there shoul 
deed or document, the transaction can sc 
correctly described as one effected by mere 
of property. M Kuppu Swami GOoUNDAN v. 
Swaur Gounpan, A. I. R. 1928 Mad. 518 28 L 
. 


—— ——- 8. 58, as amended by Transfer of 
(Amendment) Act (XXVII of 1926) and 
and XII af 1987—Act XXVII of 1926, 
retrospective— Burden of proof —Suit of mortg 
Rroof of consideration. % 

The combined effect of Acts X ‘and XII of 
isto provide that the new, definition of the 
'attested *in Act XXVII of,19268 is'mot fo hav 
trospective effect? so 


f 
under œ. 58 of &ct jV of 1882 doe 
valid by virtue of Act XXVII of 1926, b 
dirgumstance “that the executant has acknotledge 
execyfion to the attestation witness. 

$ ee é 
. e i e z t 
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\nsfer of Property Act—conold, . *Vendor and purchaser—Agreement by vendor with 
S oe third person not t» alienate any of his property 
There the executant of a mortgage was a young» without latter's consent, effect of, on subsequent pur- 
who had just come of age and it was found that chaser—Registration of such agreement, whether 
recitals of c&nsideration were false . amounts to notice—Transfer of Property Act (IV of 
Teld, that the burden of proving consideration was 1882), s. $—Notice. 
‘he plaintiff mortgagee. M  PALANIAPPA OHETTIAR A purchaser cannot be held to have had notice ofa 
;AJAGOPALA PANDARATHAR, A. I. R 1928 Mad. 473; previous agreement by the vendor with another 
38) M. W. N 425 40 person notío alienate any of his properties without 
s. 59 as amended by Acts, 1926 and 1927. the consent of the latter, from the mere fact that 
iee EvIDENOR Act, 1872, s. 68 As AMENDED IN 1926 theagreement was registered where the agreement 
; e 287 doesnot mention any specific property at all. 
———5. 78. See TRANSFER oF Property Act, 1882, Semble—Whether such an agreement would affect 
6 (A) (3) ° e 105 the validity of the transfer if the purchaser had 
88.108 (D, 114. See LANDLORD AND TENANT actual notice of it. A PRAN Det v. Sar Dro TIWARI, 
530 A.L R. 1929 All. 85 761 ; 


166 ALSO VENDOR AND PUROHASRR, ——— Sale by limited owner, validity of—Stranger'a 


| ust—Sale by mutawalli—Absence of necessity for right to impugn such sale. ese . 

> part of consid@ration—Jalidity of sale—Sale with- A salo by a limited owne. sg not ab initio void 

out sanction of Oourt—Power of Court to grant or invalid. Itis likea voiduule contract which is 

-. ' sanction with retrospective effect. See Orvrn Pro- valid and enforceable unless it is repudiated bythe e 
` ORDURE Qppz, 1908, e. 92 93 person at whose option it is voidable, and cannot be 
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= Trustee's power to appoint agent to register troated as a nullity by a trespasser who has succeeded 
gents executed by him, in getting possession of the property. L DHANNA 

tee is entitled to delegate to an agentthe MAL v. PARMESHARI Das, A. I.R 1928 Lah 9 251. 
of registering a document executed by him ———— Sale «n fraud of creditors—Third party's 


1 Taquig@s no further exercise of discretion on right to impeach sale. — 4 
“=p Pat ELlzABTH May ToouerY v. BHUPENDRA A sale in fraud of creditors is not void but only 
y d, 08m, A.I R. 1928 Pat, 301; 7 Pat. 520 57  voidable at the instance of the creditors, L Danna 
es Mar v. PABAMEBSHARI Das, A. I. R, 1928 Lah. 9 251 
astees’ and Mortgagees’ Powers Act (XXVIII ———— Sinking of goods, whether exempta seller from 
of 1866), 8. 34— Power of surviving trustee to ap- liability to deliver. D 
ant new trustee. In the absence of an express provision to that 
Ze ower of appointing new trustees conferred effect in the contract, a seller cannot claim exemp- 
. 3t of the Trustees’ and Mortgagees' Powers tion from liability to pay demagog for non-delivery 
u-i 1986, can be exercised by the surviving or of goods merely because the goods were sunk during 
maining trustees where no person is nominated shipment. L GaNwzsm Das-Isuag Das v. RAM NATH, A. 
r the deed of trust for the purpose. Pat Erma- I R.1928 Lah. 20, 9 Lah. 148; 29 P. L. R. 554 498 
T: May Toosey v Buurenpea NATE Boss, A. L R. wiry neglect Judicial notice of thefts on 
28 Pat. 304; 7 Pat. 520 57 Railways aty of 
.P. Land Revenue Act tin of 1901), s. 147— It is not fair to take judicial notice of thefts on.a 
Penal Code(Act XLV of 1860), s. l74—Service Railway line from decided cases. L SRORBTARY OP 9 
of notice on defaulter—Reasonable time for appear- STATE FOB INDIA v. Guanaya Lat-Ser KISHEN, A. LR. 
ane ger en for non-appearance— 1928 Lah. 837 x * 523 
iy of conviction. —Devi. trustees jor sale—Legal 
Wherea citation under s. 147 of the U. P. Land litere icut es orice Highs 0 bena: 
jevenue Act was served upon the focused who ficiariessSuit by secured creditor—Beneficiaries, 
sided a long way from the Tahsil at 5 pP. M. ona whether necessary parties—Crvil Procedure Code 
rtain day to appear with the arrears of révenue (Act V of 1908, 0. XXXVII,r 1. 
ue on the next day, ‘incase the entire arrears Although a mere direction to sell or a devise that 
gether with the process-fee were not paid very land shall be sold by executors or apy one else 
m, and the accused was convicted for failure to passed a mere power, a devise of lands to executors * 6 
pear on the next day. ; in trust for the purpose of selling, especially where 
Teld, that the accused was under the circum- thoy are to deal afterwards with the proceeds ofthe 
ces entitled to expect a reasonable time within aale, passes the legal estate to the trustees and the 
h to make the névessary arrangements, and that interest which a benefigiary acquires in such a case 
is subjecto the right, of the ele to deal no 
: Fir dot i ordinary course of managemen 
[sem issue which is no longer alive. A Em- Be ue sel Karang S s e 
ROR 7. Ram, 28 Or. L J. 919, A.I. R. 1928 All * Where there is*such a devise, the trustees fully e 
5; 10 A. Or R. 390 $70  reprfsent the beneficiaries Tomika. purgare of suits 
s. 23 k)—Partiti : under O.eXXXIV, r.1, Civil Procedure Code. Pat 
seo CH Care Puro M gna Evizapara May T@RIEY v. BHUPENDRA Nata Boss, A. I. 


The duty of*ivil Qourts in regard to partition pro- R, 1928 Pat 30447 Pat. 520° e . 57 
edings and records is limited tothe interpretation — Mutual wids—Agreement not to revoke, whe- 
i those reeqrds; they are not entitled to corrett those® ther presumed, . 
»eords otheg than as provided uf ss. 111 and 112 of In thease of mftyal wills to the same effect, if 
» U. P. Land Revenue Act. A Uiraosu. Same 748 there MW point of fact anagreement cometo that, 
Motor Vehicles Rules, rr.-22, 24. See ethe wills should not be revoked after the dea 
VaeHIOLES Aor, 1914, s. 8 0t. n -one of the parties withouj mutual conse 
e 
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WIlI—coneld . 


(z. e., the wills) are binding: But the mere fact that * 


two " wills weie made in identical terms, that is, 
mutually, does not of necessity imply any agree- 
ment not to revoke: 

Held, in the present case, that the simultaneous 
wills of Mr. and Mrs. H. (husband and wife) were 
not mutua? wills made under such circumstances 
that neither the husband nor the wife could revoke 
or modify them without tbe assent ofthe othér, P C 
Haren ANN GRAY v. PERPETUAL 'TRU8TEE Co., Lro., A. I. 
R. 1928 P. O. 284; 28 L. W. 747; 26 A. L. wr 


WORDS AND PHRASES:— 

After such preliminary Inquiry, If any, asit 
thinks necessary. See PROVINCIAL INSOLVENCY 
Aor, 1920, s. 70 372 

Alienation. See LisITATION Act, 1908, Scu. I, 
Arty 125 20 

Anything purporting to be done under the 
Act. See Rancoon Port Act, 1905, s. 98 478 

Arrears ofrent. See Mapras Estates Lanp ACT, 
1908, s. 3 (11) 743 

Brick-klin. See MADRAS Locar Boarps Act, 1920, 
8. 193, Sou. VII, cr. (j) 73 

Bullding. See PENAL Cone, 1860, s. 442 459 

Carry on business. 


Act, 1899, s. 198 114 
Case, See PUNJAB Courts Act, 1918, s. 44 145 
Case decided. Sec O P. 0, 1908, s. 10 161 
Consequential or Incidental orders. Sec Cr. 

P. O., 1898, s. 423 (1) (4) 314 
Court. See ARBITRATION Aor, 1899, s. 19 641 
Crops. See Cr, P. O., 1898 s. 115 441 
Detalned In safe custody. See CR. P. C., 1898, 

8.471 399 
Distinct offence. See Or. P. C., 1898, s. BEG 
DoamithlKa. See Cuora Nagpur TENANCY Act, 


1908, s. 5 675 
Dolng anything for another person, meaning 
of. See Coxrkact Act, 1872, s. 70 513 
.Fact See ErvipENCH Acs, 1872, s 27 561 
Glve. See BexbELKHAND ÉNCCAMBERED Estates ACT, 
1903, s. 10 (2) 583 
Having an interest In thetrlist. See CHARI- 


TABLE AND ReLiaiovs Trusts Act, 19205.3 129 
Hindu. See SvcceseroN Act, 1025, s. 63 364 
In law. See Contract ACT, 1873, s, 69 243 


Including all Interests therein. See PATNI Leask 
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Interested, Sec Contract Ag, 1872, s 69 *243 
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e 
Jolntly. De LIMITATION SF 1908, Scu. I, ART. 
e 
Ju nierit. 
See LETTERS PATENT (Lan.) cr. .10 
See PRESIDENCY Towxs INSOLVENCY Act,” 1909, 6. 


Khalrat. See MURAMAMADAN Law: 
Landlord. See OarcurrA Rest Acr, 1920, 


See O. P. 0, 1908, 


Living on the earnirfgs of prostitution. 
CALCUTTA SUPPRESSION OF IMMORAL TRAFFIC 
1903, s. 6 

Makes. See PENAL CODE, 1860, s. 464 j 

New and Important matter. See C. P. O., 1908 
O. XLVI, R 1 

Offence punishable wfth deat 
tation for life. See Cm. P. C. 


Legal representative. 


or transpor- 
, 1898, s. 497 (1) 


Partles. See O. P. C., 1908, O. XLISu. 33 751 

Person. See EvTDENCE Act, 1872, s. 115 

Pubilc trust of a *charltable or r 
nature. See O.P. ©., 1908, s. 92 

a Ready and willing. See CONTRACT Wer, J 187 













Robbery and theft. See Ramways Acrt, 1 
8 
Sale by delivery of property. Sce TRANSHER 
Property Act, 1582, s 54 6 
So many days credit. See NEGOTIABLE aue © 
Sufficient cause, See LIMITATION Acs, 1508, B. 
70 


Sufficient reason. See C. P. C., 1008, 6. XIV] 


R. 1 
Sulka. See Hixpc Law 
Tamlik. 

See CUSTOM 

See MUHAMMADAN Law 80 
Tenant. See CALCUTTA RENT Aor, 1920, 5.15. 30 
Tenant of antiquity. See Bgrar LAND REYENU 

Cope, 1896, 8 78 48 
Three months, calculation of, See Tnowixci 

INSOLYENCY Acr, 1920, s 54 (1) 13 


Wilful ngblect. 
See Rastways Act, 1810,58. 72 — 523, 792,79 
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